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PRIVY COUNCIL 
Appeal from tne Madras H gh Jort 
July 21, 1999 
LOogD ROMBE, NIK Gores RANKIN 
AND ME. AL. R. JaYAKAR. 
SA NADIMPALLI NAKAYANARAJU 
AND ANOTHER—APPBLLANTS 


versus 
YENNAMSETTL SURYANARAYUDU 


AND OTH BKS—KASPUON DENTS, 

Madras states Land Act (I of 1908), a8. 3 (9), 

6, Y—Post-settiement mam grans by zamindar, of 
vilage poriton with both varams on permanent 
kattubaai—Postiton of gramee—W hesther land-hoi der 
—Uuitwatıng tenants under nim, whether ` governed 
by ‘38. b ana .Y—Lamindur reserving tnterest—bl'er- 
manent granice jrom him, whether owner. 
. Where a zamindar makes a post-settlement inam 
grant of a portion of a village with both varams 
ou & permanent kastubadt, ‘the grantee is & land- 
holder within the meaning of 8. d (5)‘ot the Madras 
Estates band act und the cultivating tenants under 
him are in the position of ryote to whom ss. 0 and 9 
of the Act apply. Brakmayyo v. Achirajy (3p 
apprdvea, Lp. 4, col. 3.) 

16- cannot pe said that “partof the estate" -or 

“portion of the estate ” does -not refer to the land 
iuself by the word " estate," nor is it correct to 
Bay thas so long as the samindar leserves any 1D- 
terest, however insignificant, a permanent grantes 
trom *him cannot be the owner. it. may be that the 
words “or pait thereor" were. given 4 place in 
the definition of Jand-holder without full apprecia- 
tion of their efect in coumection with the demnition 
01 “ estate ° : but there 18 no presumption to that 
eect ; the Wvlds cannot be iymoed, und - good 
reuson must be found in the Act itself tor restrict- 
ing their prima facte meaning. |p. ə, Cula. l & z.) 


Mr, P. V. Subba kow, for the Appellants. 
Messrs, 5. Hyam, Harold Shephard und 
Sydney Smsth, Lor tue Kespondents, 


Sir-George Rankin.-—J'his 18 an appeal 
by We piss trom a decree or the 
Hign-Oourt ot Madras (October lo, 1937), 
dismissing & suit brougaot in the Louri UL 
we Subordinale Judge ar V1lzaguparsm Lo 
-= Tecover possession ot certain agiiculeural 
lands in the Village of -1nagurampudi. ‘I'he 
Wial Uourt's decree (December Li, 19g), 
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had been in favour of the plaintiffs. Of the 
defendants to the suit (who numbered lo) 
hve are respondents to this appeal; the 
nret three respondents (defendants 
Nos. 3 to əf being the persons in possession 
ot the suit lands, while respondents four 
and nve (defendants Nos. 14 and 15) are 
impleaded as persons claiming title tuereto 
as agulnst the plainulits, 

Much of the detail of the case has for 
the : purposes’ of tos appeal become 
unimporiant; since the decree appealed 
from did not decide the .qaestion of title 
disputed besween tne plautis and Tos- 
Pondents four and ‘five, but dismissed the 
plaiotitts’ claim to- eject the first tnree 
respondents on the ground that the plaintifis 
were land-holders within the meaning of 
the Madras Estates Land Act (Madras Act L 
of 19U3) and. by’ B. 9 thereof could not 
maintain ejectmient in the Ovil Court, 


against a ryot. | 
lne plamtifs claim „title under Hx. O, 


‘an“lostrumenot dated:-May 11, Loli, waich 


is‘ expressed as follows’: 

“patia, dated Saturday the 3rd day of Vaisakha 
Bahulam of the ~year- rrajotpatti -(May—li 1811), 
executed and granted by Sri Narayana Gajapathiraju 
Maharajulingaru, - to Nadimpalli Venkatapatiraja. 

Whereas, in the’ village of ‘I'nagarampudi- ot my 
mokhasa Uands granted ether free as reward or on 
Lght rent) Vadaade taluk, 1 have granted-to you 
land fetching a fixed rent of Ks. duyu, as manyam, 
and 10 vwams (4th part) of land known as the vudska 
manw garuvu (name of land) for a tope to be planted 
thereon, -you shail bring them fo extensive cultiva- 
ton and prolits, and be living happily, enjoying 
the same hereditaruy.” : 


--The grantor was the proprietor of the 
estate of Vizlanagaram and the granteo 
Venkatapaturaju was the eldest of three 
‘brotners who were joint. the other two 
were culled Murtiraju and Cajapatiraju. 
By woat right the grantor ceuld after 
wards thodity his grant is a question which 
has, not ‘been clearly answered, bat by @ 
lester to the grantee dated August 21, 1826, 


Ne 


. Yeversioners of her father, and 


|| 

y A 
he pufported to impose for the, future a 
rent or payment of Rs. 50 per annum and 
this has ever since been paid. The terms 
of the letter are as follows: 

‘In respect of the land granted to you in the 
village of Thagarampudi, a reduction of Rs. 50 has 
been ordered from the current year Vijaya, and 
deducted out of your musara. Bo, you shall pay 
these Rs. 50 every year in our Birkar and be obtaining 
receipts.” 

The lands were at first enjoyed by the 
joint family, but the brothers separated 
and each became entitled to a one-third 
share therein. At some date which is not 
now material they appear to have divided 
the lands between them each paying to 
the gamindar Rs. 16-10-8. The plaintiffs 
are great grandsons of the original grantee 
Venkatapatiraju who was the eldest brother, 
but their suit has reference do the one- 
third share of the youngest brother 
Gajapatiraju of which they claim to be 
purchasers. They seek to obtain ‘possession 
of one-half only of that one-third share, and 
the pedigree table of Gajapstiraju’s branch 
will assist to show how they deduce their 
title 

GAJAPATIRAJU (d. 1859) 


Bek ceo ! 
Datla - ari pala MALEH 
Pedda . . (d._1918) _ ag 
= J ` = os ET PA 
-~-~ f>- -+ > (adopted son - 
iO Ah - TN: 


i den 
- Respondent Respanilen t No. § 


efendant 
| @otondant No, 14), >~ ne 15.) 


| ; 
` Lakshmi _ EN Appala a 
__ (vendor, < enaa Sac a. 
; to | 

', pleintifis.) - plaintiffs.) plaintitis) 


Gajapatiraju died in 1859 leaving a 
widow - and two daughters. In 1861 the 
widow . ‘relinquished her interest and the 
daughters became entitled. In. 1918 .the 
younger daughter Obinna Appala died 
leaving þer sister and two grandsons by 
& .pre-deceased son (respondents four and 
five). The plaintiffs say that thereupon the 
whole of Gajapatiraju’s interest vested ’ in 
the elder daughter Datla Pedda: that in 
1919 Datla Pedda’s three “sons were the 
that she 
relinquished . her interest so as to accelerate 
theirs. The plaintiffs by sale deed dated 


' April-27, 1921, purchased from these three 
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sons of Datla Pedda the whole of the 
interest of her father Gajapatiraju for 
Rs, 32,000. On September 24, 1924, they 
brought the present suit to recover 
possession of the half share in Gajapatiraju’s 
lands which his younger daughter Chinna ` 
Appala had possessed. The first three 
respondents were also in possession of the 
other half share (which Datla Pedda had 
possessed) but as they had certain rights 
therein as mortgagees this other half share 
was not included in the suit. 

Respondents four and five claim title to 
the suit lands by saying that the instru- 
ment of 1811 has long sinee ceased to have 
effect; that it created no more than a 
service tenure neither heritable nor trans- 
ferable but resumable at will; that on the 
death of Gajapatiraju the lands were 
sequestered or resumed by the zamindar 
and re-granted as anew tenure to his widow; 
and that on her death one-half was granted 
to each of her two daughters separately, 
Hence respondents four and five claim to 
be entitled to the lands held by their 
grandmother ` Ohinna Appala which are the 
lands in suit. Whether or not on this case the 
first three respondents - -could ‘claim to-have 
a ryoti interest in the lands, ib is clear 
that the plaintiffs could have..no interest 
at-all. The -plaintiff do-nmot seek to avail 
themselves“ in any ‘respect of- the ‘case 
made or ‘evidences adduced by e pondente 
four and.five.. 

-The first matter for- cónblderaiiond is the 
case -made by the plaintiffs -for ejectment 
of the first three respondents, These 
respondents are the cultivators in possese 
sion of the lands in suit.- They or their 
ancestors (at some date” not- readily 
ascertainable) - became tenants of. the 
Plaintifis’ vendors. or their predecessors, 
Notice to--quit has been given -to these 
Tespondents but they claim that they are 
ryots with occupancy right’ who cannot be 
ejected by the Civil Court. The plaintiffs 
who-have to succeed ‘upon the strength of 
their own title disclose a title of which 
the root is the grant of 1811, and -the ` 
question is as to- the: character of the right 
which they allege-and prove.. At one-stage 
of the case it appears to have been con- 
tended (1) for the plaintiffs that the grant 
merely gave tothe grantees the kudivaram 
interest on favourable terms (2) for the first 
three respondents, that agricultural tenants 
were on the land at the time of the grant 
so that if gave to the grantees the melvaram 
interest only. It is now conceded, however, 
on both sides, and very properly, that the 
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grant of 1811 was ofboth varams. Their 
Lordships are unable to attach impvrtance 
tor the purposes of this appeaı to tne 
documents upon which tne plainufis based 
a contention that the zamindar nad treated 
the grante% under Hix, U as ryots giving 
theni the usual jtrayat leases. ine opera- 
sion and effect of x. U as a ducument of 
title cannot be determined upon the basis 
of subsequent documents whicn contradict 
°1t on essential matters, ‘l’heir Lordships 
are not satisiied, on the other hand by any 
eof the extiDlls LAAL at LLE date of the grant 
of 1811 agricultural tenants other than tne 
grantee were already on the land, | 
he question wuich presents itself on the 
thresnold of tne case, and which has been 
decidéd by the High Court against the 
Plaintitts, 18 whether the iuverest- granted 
by Ex. U ıs one which cunstitutes the 
"plalntids lana-holders within the meaning ot 
the Act of 1908. ‘Lhe words moknasa and 
manyam occur in the grant und both 
appear in W1i80n'’s Gucssary as Meaning 1n 
the south of ludia lands held either aba 
low assessment or aitogetner iree on con- 
dition - ot or ın Consideration of Services. 
The word tnam dues nov apper in tae terms 
_ Of the grant. ‘i'ne word mugara appears in 
tne derer of logo and the words mugara. 
vasatht appear in somè of the later docu- 
ments: they are said to mean “allowance” 
or “remission,’ ‘lhe word  kattubadt 
(translated by ‘‘quit reat” for want of a 
hearer word, appears in the plauntitis’ 
conveyance of April 27, 1921, to describe 
tae aonual payment under lik. O. Sut the 
tle upon which the plaintiffs seek eject- 
ment 18 put forward ås a transferable and 
nefitabie rigot to the lands under Hx. O 
upon payment to tae zamindar of the annual 
Bum OL Kis, dU 014 due proportion thereo i 
it tous would constitute the plarntifis 
Jand-nolders” under tue Act of 19Uo then 
the first three respondents claim to be 
royis entitled to a permanent rignt of 
occupancy under 8. 6 and protectea trom 
ejectment by the Oivil Lourt under s. Y of 
the Act. ° 


The definitions which bear upon tae 
quesuon whether the plaintiit’s title ıt made 
vat gives them tne status ot a “land-bolder”’ 
are bO be iound im Cerialn sub-Bections of 
8. 3 ot the Act. 

a nse (2), ‘Estate’ means— 

ermaneut j 
ra BE rete ly settled estate or temporarily 
(b) any portion of such permanently settled estate 
01 “temporarily settled samindars walah 1s separately 
Tegistored in tne Office of the Vollector; 
(0) any unsettled palatyam or jagir; 
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(d) any village of which the land-revenue 
alone has, been - granted in inam to a n not 
owning the kudevaram thereof, provided that the 
grant has been made, confirmed or recognised by 
the British Government, or any separated part of 
such village; 

(6) any portion consisting of one or more villages 
of uny of the estates specified above in ols. (a), (b) 
and (c) which is held on a permanent under-tenure. 
“By sub-s. 15), “Land-holder” means a person owning 
an estate or part thereof and includes every person 
entitled to collect the rents of the whole or any 
portion of the estate by virtue of any transfer 
trom the owner or his predecessor-in-title or of any 
order of a competent Court or of any provision of law. 
“By sub-s, (11), ‘Rent’ means whatever is lawfully 
payable ın money or in kind or in both toa land- 
-holder for the use or occupation of land in his 
estate for the purpose of agricultuge. 

By eub-s. (15), ryof means a person who holds 
for the purpose ot agriculture ryoti land in an 


- estate-on condition of paying to the land-holder the 


rent which ıs legally due upon ıt, 
By sub-s1t), ryot land’ means {cultivable land 


in an estate other than private land.” 

On these definitions it 1s to be observed 
that cl. (a) of sub-s. (2) ‘relates to a grant 
madé pnor to the Permanent Settlement 
and to a Village not now part of a zamindart 
whereas cl. (e) relates (though not exe 
clusively) 10" villages which are part ofa 
gamindart but are held on permanent 
under-tenure. Tne lands now in question 
do not constitute a village but are only 
part of a village and they cannot be held 
to come within any of the clauses which 
define the word “estate.” On ‘the other 
hand the word “estate” as employed in 
the Act has not the abstract meaning 
“quality or quantity of the interest of the 
hoider,” ‘I'he plaintifs’ title if made out can 
only constitute them ‘Jandeholders” upon 
one or other of two grounds. First, that 
they come within the words in subs. (2) 
“or part thereof.” Secondly, that they are 
within the extended meaning given to the 
word “‘land-holder” by the provision that 
it “includes every person entitled to collect 
the rents of the whole or any portion of 
the estate by virtue of any transfer from 
the owner or his predecessdr-in-title.” 
‘I'he application of these expressions to 
what have been called “minor tnams” has 
bean considered by the High Uourt of 
Madras in a series of dedisions. In 1912 
in'S. Appalanarasimhulu V. M. Sanyast 
(1) ıt was held by undara Ayyar and 
Sadasiva Ayyar, JJ. that thougn a Minor 
tinam was not an “estate” within the Act 
tne inamdars were land-holders because 
“there is mo reason why the holder of an 
undertenure should nov be held to be a 
person entitled: to collect rents of & portion 
Qe 17 Ind, Cas, 120; A I B 1916 Mad, 
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of theeestate out of which ‘the ‘under- 
tenure. is carved.” The learned Judges 
eonsidered that- “if the tenure-holder is 
not bound. to make -any payment to the 
zamindar for his tenure he will then be 
a. person owning a part of the estate.” In 
Gadadhara - -Das .v. Suryanarayana (2) 
Wallis, O. J. dissented from the conclusion 
that a minor tnamdar was a“‘land-holder.” 
He. was: of .opinion-that so’ long as the 
zamindar reserves an interest to himself, 
as by way of rent, no matter how in 
-signiticant it be, he continues to be the 
owner.: -He -considered that iin the defini- 


tion of "rente in- sub-s. (11) the - words. 


“in his estate” could not apply to an 


‘inamdar, and excluded such a person from. 


the extended meaning given by tne clause 
-which refers-to persons entitle@ to collect 
the rent of a portion -of an- estate. 
Sadasiva Ayyar, J. however held the iname 
dar-to be a landeholder on both of the 
grounds already mentioned. As-to the first 
ground, he laia stress on the fact that in 
the case of an entire village ol. (e) of 
B. 3 (2) treats a permanent under-tenure 
as an estgte and its holder as~ owner of 
the estate. He considered that there was 
already a catena of decisions in the High 
Court that a minor inamdar was a land- 
holder. When this case came: before three 
Judges on Letters Patent Appesl Ayling, J: 
took “the view that “it may:~be conceded 
at once that so long as the -samindar-re- 
gerves to himself a quit rent; the inamdar 
Cannot ‘be regarded as the owner of the 
lands in the ordinary’ legal - meaning of the 
term.” -But on the second ground -he 
thought it clear that when -the -inamdar's 
grant’ was ‘only: of the melvaram;-it was 
a transier by the owner of-the-right -to 
collect the rent of a portion ot the estate. 
Where, however; the grant was of --both 
varams, he-bad more difficulty’ but- came 
wo the same conclusion:- “When --we say 
that the ‘grant “was ot both params ‘we 
merely mean thatthe rights of the grantee 
in “respect of the land-were not -limited 
by the necessity of respecting the-nght of 
any person’ possessed of-the kuaswaram 
at the-time of the grant.” -Coutts-Lrotier, J. 
proceeded eptirely upon the-second ground: 
observing~ that he was unablé to gather 
from the sanguage: oi this Act--any general 
intenticn‘ with Iegard to the -position: of 
DANG: wnamaars. - Kumaraswami Bastri J. 
heid that @ MINOr tnamdar -was -ROt--a 
jand-Lolder-‘where: the grant -to ‘him - was 
. (a) 44 M 677; 64 Ind, Cas, 317; Al R 1921~Mad 
647;.41 M L J 97; (1931) M W N 413; 14 LW 463, :- 
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of both -the varams. He thought that if 
the grantee was himself the occupancy 
ryot ut the time of the grant, it could 
not divest him of that character and 
convert his sub-tenants into, occupancy 
ryots; while if the land was at the.time 
in the absolute disposal of, the grantor, 
the object of the grant was to allow the 
grantee to occupy and enjoy the lands on 
tavourable. terms and not to create minor. 
land-holders. In such cases he considered 
the grantee could not be regarded as, 
collecting rents from himself ‘by virtue of 
the grant of the melvaram. ‘The result 
of the Letters Patent Appeal was that by 
a majority of two Judges to one the minor 
tnamaar was held to be a landholder. 

The matter came before a Full Bench in 
Brahmayya v. Achtraju (3) where the patta 
had been held to be a grant in inam ard 
not a mere lease on favourable terms to 
& jirayatt tenant, ~The question was 
framed as follows :— ` 4 

“Where a samtnaar makes a post-settlement tnam 
grant of a portion of-a-village with both tarams 
on & permanent kattubad:, is the grantee a land- 
holder within the meaning of s. 3 (5) of the Madras 
Estatés Land Act?” 

‘Scowabe, Os J. thought that “such an 
tnamdar was not owner of a part of the 
estate and -was not entitled to collect rènt 
by virtue of‘any transfer: The- ‘provision 
as to persons entitled to collect rent was 
in his opinion intended for ‘purchasers of | 
part of an estate, mortgagees, or farmers, 
of --an estate and did' not apply to an 
inamaar -collecting rent under leases 
granted by himselt. -Oldteld, J. found the 
considerations upon each side to be ‘evenly 
balanced -and the ‘question ‘difficult. “He 
thought the liability of the-inamdar for quit- 
rent-need not‘be regarded as’ inconsisient 
with the character of land-holder under 
the Act- but that in any case a grantéé 
of both-varams -ot a part of a villége 
was a person entitled to ‘collect the rent 
by -virtue of a transfer from the owner,” 
and- that~ this very general language could 
not be “read subject to an -unexpressed 
restriction, Phillips, J. held that tne word 
“owner” was applicable to the. tnamdar 
notwithstanding the réservation of an annual 
payment and that the grantee of both 
varams was entitled to collect rents which 
would previously have been payable: to 
the grantor. Devadoss, J. relied much on 
the: definition of -“‘estate’- as excluding 
méré parts ot Villages : l TO ZNT 

“The word estate does not mean land but all the 

(3) 45 M 716; 70 Ind. Oas. 615; A IR 1923 Mad, 373; 
46 M-L J 229; (1922) M W- N 20; 3r M'D T'I- By - 
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rights, liabilities and duties attaching to or in- 
cident to certain classes of tenure as defined by 
s.°3 (3). The words ‘part of an estate’ have heen 
pnt into the definition of land-holder so as to include 
the transferee of a portion of the estate either by 
operation of law or by act of parties. An énamdar 
is not a, transfemee of the whole or any portion of 
the estate " 


‘He further “considered that where the 


grant is'of vacant land the tnamdar is, 


not to be considered as having the right 
to collect rent but as having the kudtvaram 
right himeelf plusa portion of the melnaram, 
and does not lose the oharacter of ryot. 
Venkatasubba Rao, J. regarded the defini- 
tions of “estate” and “land-holder” as in- 
consistent but thought it more in consonance 
with the intention of the Legislature tn 
regard minor inamdars as land-holder. . He 
considered that they were owners of part 
of an estate notwithstanding liability for 
kattubadi and that they came within the 


language of subss. (5) as persons entitled 


to collect rents 

By this decision of three Judges against 
two, afterlong debate and much difference 
of opinion it was established by anthority 
of the highest Court of the Province in 
March, 1922, that the minor post-settlement 
inamdar holding under a grant of both 
varams on à permanent kattubadi in a 
‘Jand-holder” under the Act of 1908. This 
decision was confirmatory of a course of 
decisions that had been given since 1912 
and eearlier though not without some dis- 
sent. For a considerable number of years 
tenants under such inamdars have been 
entitled to rely upon the special protection 
granted by the Act to ryots and their 
Lordships would be loath to disturb titles 
taken or dealt with on that footing. They 
do not conceal from themselves that neither 
of the two grounds above-mentioned is 
free from difficulty. They discard all 
argument from the presumed general ine 
tention of the Act as treacherous and 
inconclusive. But they cannot agree that 
“part of the estate” or “portion of the 
estate” does not refer to the land itself 
by the word “estate”. ‘nor do thev feel 
any confidence in the doctrine that so 
long as the zemindar reserves any interest, 
however insignificant, a permanent grantee 
frem him cannot be the owner. It may 
be that the words “or part thereof” were 
given a place in the definition of Jand-holder 
without full appreciation of their effect in 
connection with the definition of estate”: 
but there is no presumption.to that effect: 
the words cannot be ignored: and good 


reason must be found.in the. Act itself- 


for restricting ‘their prima facie maaning. 
Their Lofdships, as to the second ground, 
notice that not only does the definition of 
‘“astate” employ the word “estate” but 
the definition of “land-holder” emplovs the 
word “rents” and the definition of “rent” 
emplovs the word “landholder.” They feel 
more difficulty than was felt by the majoritv 
of the learned Judgos in.Madras in regard- 
ing the extension. given to the meaning 
of the word “land-holder” by the clause 
as tc collection of rents,-as applicable to 
an inamdar. But on either ground they 
are satisied that the Full Bench decision 
of 1922 represents a careful and reasonable 
solution of a stubborn ambiguity in the 
Act, and that it ought not now to be over- 
ruled having regard to the time which 
has elapsed and to the character of the 
interests affected thereby. They are wholly 
unable to distinguish the present case so 
as to regard the reasoning of the majority 
of the Full Bench as inapplicable thereto, 
nor can they hold that Ex: O is a mere 
jirayati patta on favourable terms. The 
plaintiffs’ title, if it be made out, 18 toa 
permanent nnder-tenure of a portion of a 
village on a small annual payment by 
whatever name the payment may be dese 
cribed, In their Lordships’ judgment they 
claim an interest which must be held to 
clothe them with the character of landowner 
and to put the cultivating tenants under 
them in the position of the ryote, to 
whom as. 6 and 9 apply. The plaintiffs 
claim to’ eject the first three respondents 
must therefore fail. | 

It was contended that. even so the High 
Conrt ought not to have dismissed the 
suit without deciding the dispute as to 
title between the plaintiffs and Tespondents 
fonr and five. Their Lordships, however, 
are not prepared to remand the case for 
a decision on this point. Having regard 
to their pleading, the plaintiffs have no 
right tosuch an order since they impleaded 
respondents four and five’ without asking 
for any declaration as to title against them 
and merely as persons who might object 
to the relief sought against the first three 
respondents. The matter 16 one to be 
decided now upon the balance of Con- 
venience to the parties on both sides and 
their Lordships see nothing to induce tbem 
on this point to interfere with the decree 
of the High Court which has left .the 
vestjon of title open. ° ; 
h There Lordships will humbly advise His 
Majesty. that this appesl should be dismiss- 
ed. The appellants will pay one, set at 
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another to the fifth respondent. `° 
B. . Appeal dismissed. 
‘Solicitors for the Appellants ‘—Megsrs: 
Douglas Grant & Dold. 


‘Solicitors for the Respondents :—Megars. 
Barrow, Rogers & Nevill. 


costs te the first three respondents and 
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| Criminal Procedure Code (Act V of 1898), s. 165 
(as amended in 1923)— Direction regarding recording of 
grounds of search are 
—Poltce Officer having good grounds to make search 
making ie ho ser eed ee grounds—Search 
even assuming éspass . 18 justivied— 1 
liable in actton for damages. lilies = A 


‘The provisions of 8, 165, Oriminal Procedure’ 


Code, to the effect that before makin 
Police Officer should record in writin ae 
of his belief, aot are directory and not manda- 


ton, ‘{p. 10, col. 
‘ Where Police Officers have’ good grounds for 
making a esearch but omit to record the grounds óf 
doing go, the Police Officers, assuming that the 
commit trespass, are justified in making the searc 
and are not liable in an action for damagea, It is, 
however, wrong to say that the fact that the search 
resulted in recovery ofarticles relevant to the offence 
ustifies the illegality. The criterion for determin- 
g Whether the Police Officers were rightor wrong 
kh the ere 2 fever minds atthe time of makin 
“search. al v. Ramdulare (1), dissen 
from [p.98 co. 32] `> . 4 4 „d ` 


S. A. from. the decree of the Di ic 
Judge, Ludhiana, dated May 20, 1938. ee 


: Mr. Mela Ram, for the Appellant, - 


Mr. Ghulam Rasut for Mr. MW. S 
oe Mr, Jhanda Sinan 
or Respondents Nos. ; 
ie | 1 and 5, respec- 
_dudgment—On December 27, 1933 
Mangu, brother of the chaukidar of village 
Kakrala, Police Station Macbhiwara, Dise 
trict Ludhiana, wes murdered. The mur- 
derer was one Sadhu Singh who was. at-the 
time wanted for five or six dacoities in 
Patiala State. Sadhu Singh was arrested a 
considerable, time afterwards, on May 30 
1935, and ultimately hanged, -for® this 
murder. “.-Thakur Singh, ‘sufedposh, 
gent 2 , telegram. to’ the Superintendent 


directory and not mandatory 


_ 18010: 


of Police, Lidhiana, “in, the ‘followitig - 


terms: 

“Dacoit Sadhu Singh with others murdered 

anga akrala Kalan. Dacoits with rifles 
wandering around Kakrala. Lookingafter, Arrange 
guards " oe a ys 

Immediate action was taken on this and 
two lorries of Police under Inspector Mani 
Ram were sent to Kakrala. At 9p. M..cn 
December 27, 1933, the First Information 
Report. of the murder- was made at Police’ 
Station Machhiwara by Puran -Singh, 
lambardar. He said that Mangu had-been® - 
murdered at 5 p. mu. that day by Sadhu ~ 
Singh, Uttam Singh and tokh - Singh, 
sons. of. Mangal Singh. en this report 
was made, the Sub-Inspector, G. M. Khan 
was on leave and did not return to duty. 
until the 29th, The Police Station was .in 
charge of Head Constable Shafqat Hussain. 
There happened to be there Sub-Inspector 
Karam Singh of the Patiala -Police who had- 
come to seek the assistance of the British. 
Indian Police in connection : with one of the 
dacoity cases against Sadhu Bingh. Shafqat 
Hussain, Karam Singh and ancther Head 
Constable named Ghulam Muhammad and 
constables went to the spot arriving at. 2 
A.M.” on the 28th. They. found that the 
Police from Ludhiana under Inspector. 
Mani Ram had already arrived: there, - The 
rest of the night was spent in making raids 
in the bope of arresting accused. On 
the 28th the Deputy Commissioner and, the 
Superintendent, of Police visited the spot, 
On the, 29th the house of Mangal Singh and 
his sons, who lived together, was searched 
and some Gurmukhi. letters and -a pair 
of .gold ear-rings were recovered.. On the 
29th Mangal Singh and his sons Uttam 
Singh and Santokh Singh were arrested, 
They were prosecuted for conspiracy to 
murder Mangu. Santosh Singh- was 
discharged. by the Magistrate and the 
cage was withdrawn against Mangal Singh 
and Uttam. Singh on March 21, 1934, 
Se Singh evaded justice until May 30, 


On January 30, 1935, Mangal Singh and 
Uttam Singh instituted a suit, from which 
this second-appeal has arisen, against the 
following defendants: (1) Sub-Inspector 
Karam Singh, (2) Inspector Mani Ram, (3) 
Thakar Singh, sufedposh, (4) Puran Singh, 
lambardar, (5) Head Oonstable Ghulam 
Muhammad, and (6) Sub-Inspector G. M, 
Khan, The plaintiffé sought damages under 
five heads: (1) for wrongful arrest and 
Malicious prosecution; (9) for wrongful 
search and removal of-goods; (3) for wrong-: 
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destroying movables in house; (4) for the 
crop lost due to the plaintiffs’ forced.absence 
from the village; and (5) for loss of reputa- 
i ete, r . i 
e plaintiffs assessed the damages at 
Ra, 2,290 but limited their claim to Re. 1.000. 
The trial Judge framed ten issues, He 
found that there was no conspiracy between 


Thakar Singh and Puran Singh when the - 


latter lodged the report against the plaint- 
iffs, that the arrest were made for reason- 


3 able, cause, that it was’ not proved that the 


roof of the plaintiffe’ house had been pulled 
down at the instance of the defendants and 
that the defendants were not responsible 
for any injury to crops. But he found that 
the search of the plaintiffs’ house in connec- 
tion with the Patiala State dacoity was 
unlawful and amounted to trespass, The 


trial Judge, while dismissing the rest of the 


suit, allowed Rs. 230 damages against Sub- 
Inspector Karam Singh and Head Constable 
Ghulam Muhammad: Rs, 200 for ‘the 
search and Rs, 30 for the earrings taken 
away. 

, Head Oonstable Ghulam Muhammad 
alone appealed. The plaintiffs filed cross- 
objections which opened all the issues, 
The learned District Judge found that no 


- conspiracy was proved between Thakar 


Singh and Puran Singh who acted in 
good faith. Loss of- property and the 
demolition of the house were not proved 


_and"although the roof was subsequently 


found to have fallen in, this might have 
been due to natural causes, As to the 
search of -the house, the District Judge 
held that this was effected by Ghulam 
Muhammad, under s. 165, Oriminal Proce- 
dure Code. This section empowers a Police 
Officer to make a search after recording in 
writing his grounds for doing so. As the 
Police omitted to record their grounds in 


-writing, the search wag illegal and amounted 


to trespass, but as it resulted in the 
recovery of three Gurmukhi letters relevant 
to.the murder and ear-rings pertinent .to 
the dacoity “the result justified the 
illegality, and the conduct 
Constable Ghulam Muhammad was not 
actionable.” The learned District Judge 
farther beld that the suit was’ entirely 
barred by time, The plaintiffs have come 
here in second appeal through Mr. Mela 
Ram Aggarwal, Head Constable Ghulam 
Muhammad was represented by Mr. Ghulam 
Rasul acting under the instructions of the 
Punjab Government, and Puran Singh by 
Sardar Jhanda , Singh. ; The appeal “was 


of Head ' 


breaking offences, 
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- fully demolishing the plaintiffs” house. and 


made only against Sab-Inspector Karam 
Singh, Head Constable Ghulam Muh&mmad 
and the two non-ofiicials, In arguments it 
was conceded that the evidence of cone 
spiracy against Thakar Singh and Puran 
Singh was only oral, that it had been 
disbelieved by the Courts below, and 
their finding was afinding of fact binding on 
me. 

The appeal was pressed only with regard 
to the house search and the removal of the 
earrings, In the plaint no specific 
damages were sought on-this ground and in 
his opening address Counsel for the plaintiffs 
did not refer at all to the house search, 
The honge search was a minor point in the 
suit just asit was a minor point in the 
actual investigation. The search can only 
have been held under the provisions of 
s. 165, Ofiminal Procedure Oode, which 
runs: ` i 

“Whenever an officer in charge of a Police Station 
or a Police Officer | an investigation has 
reasonable grounds for believing that anything 
necassary for the purposes of an investigation into 
any offence which he is authorized to investigate 
may be found in any place within the limits of the 
Police Station of which he is in charge, or to which 
he isattached, and that such thing cannot, in his 
opinion, be otherwise obtained without undue delay, 
guch officer may, after recording in writing the 
grounds of his belief and specifying in such writing, 
Bo far as possible, the thing for which search is to 
be made, search, or cause search to be made, for such 
thing in any place within the limita of such 
station.” $ 

Section 165 (3) provides that if the Police 
Officer is unable to conduct the search in 
persons, he may, after recording in writing 
his reasons for so doing, require any officér 
subordinate to him to make a search, 
Section 165 (5) requires that copies of any 
record made under sub-s. (1) or sabes, (3) 
shall forthwith be sent to the nearest Magis- 
trate: In the present case, it is admitted 
that no Police Officer recorded in writing 
the grounds of his belief that the search 
was necessary or the thing likely to be 
recovered. ‘There was necessarily no come 
pliance with sub-ss. (3) and (5). Mr. Mela 
Ram contends that the directions are 
mandatory and render the search an actione 
able trespass, Mr, Ghulam Rasul contends 
that the omission was a mere irregularity. 
The learned District Judge and Mr, Mela 


= Ran relied on Hiralal v. Ramdulare (1) R 


Single Bench judgment by Pollock, A. J, O. 
In that case three reports had been made 
in a period of about six month; to the Police 
of a certain town complaining of house, 
The Police arrested 


‘() A I R1935 Nag. 237; 160 Ind. Oas. 308; 8RN 


REES U B-66 (Sup). - 


a 


O 


a m 


“6.9, Pots and pans, knives, jewellery of 

value,’ clothes and so forth. 
. are exhibited at the station house, and claimants 
` are invited to oome forward. 
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persons on suspicion, one of whom was 
convitted, and in the enquiry received 
information that.stolen articles would be 
found in a particular honse.. The City 
Inspector, withont complving with the 
provisions of g. 165, gave verbal ordera to 
two Sut-Inspectors to search the house. 
They did so, and took away ornaments on 
suspicion which were.- however, not 
identified and were subsequently returned 
‘to the plaintiff. Pollock, A. J. O. held 
‘that although the Police had acted 
perfectly bona fide, they had- committed a 
-trespass and he upheld the _ decree for 
damages. d 

Mr. Ghuldm Rasul contends that this 
ruling lays down bad law; that the provi- 


‘gion in f. 185 requiring a Police Officer to 


record hig reasons in writing is merely 
directory and not mandatory. The provi- 
gion in question was sdded to a. 165 by the 
‘amending Act of 1923, and consequently, 
' there arë few cages on tbe point, In fact 
Hiralal v. Ramdulare (1)is the only one I 
was referred to. According to &vhoni’s 
‘Code of Oriminal Procedure, Edn, 13, 


` p. 347, the amendment was introduced to pro- 
vide “safeguards to protect the individnal 


‘from unnecessary trouble.” Executive 
orders about searches are quoted from Police 


` Manuals of various Provinces, and the follow+ 


ing is based on the Central Provinces Police 


Manual : 


“6 No house should be searched unless search will 


| result in finding things sought for :—It isa common 


practice when a theft or burglary has been committed 
and for come reason or other the Police suspects a 
particular person, to search this person's house in 
the hops of finding the stolen property, and to carry 
off to the Police post anything found in the house, 
though it is not the property of which the Police 
were in search and is of an everyday description, 
trifling 
The articles seized 


The result naturally is 


that many of the things are claimed; and the 


person whose house was searched is charged on most © 
- uneatisfactory evidence with theft or being in possam- 


sion of stolen property. This procadure ia wholly 
incorrect, Before a Police Officer can seize any 
property, he must have reason to believe it to have 
been stolen or that soma offence has been committed 


‘with referenceto it. No house should be searched 


— unless there is some reason to believe that the search 
will result in the finding of the things sought for— 


“O0, P. Pol. Màn., p. 103.” 


It wes doubtless to prevent practices of 
_ the kind thus deprecated that the amend- 
. ment was introduced. Mitra’s 


Code of 
Criminal -Procedure, Edn. 8, p.423, quotes 


°. the Legislafive Assembly Debates: e 
= “Ttigea vicious thing to allow a Police Officer to. 
have power to conduct a general search,- without 


knowing what itis he is going to search for, but 


' with 
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merely to see if he can find something incriminating 
in a person’s house. Even the wording of the 
clause itself (that sucha thing cannot, in his opinion, 
be otherwise obtained without undue delay’) 
contemplates that the man himself has some informa- 
tion and that he must know what it ia that he is 
after : and it is necersary that he #Rould record thia 
_in writing and forward the record to . the 
Magiatrate, po that it will ke a check upon 
irresponsible searches which have frequently dis- 
figured the Police administration in various parts of 
the country.” | 
The question then ia whether the diret- 
Hon ia directory or mandatory. Mr. Ghulam 
Raaul referred to Government of Assam ¢. 
Sahebulla (2) a rajine on r. 90, Oriminal © 
Procedure Onde, which lave down that a 
Court mav, instead of issuing a summons 
sague “after recording ita reanons in writing” 


. a warrant for the arrest of a witpeanr, A 


Magistrate had issued such & warrant 
withont recording his reasons in writing. 
and the Police were resisted. The trial 
Court held that the resistance was justified, 
but.a majority of the Full Rench reversed 
this decision. Sanderson, ©. J. relied on 
Liverpool Borough Bank v. Turner (3) in 
which Lord Obancellor CGamphell ssid : 

“No universal rule can be laid down for-the con- 
atruction of statutes, as to whether mandatory enast- 
ments shall be considered directory only or obligatory, 
an implied nullification for disobedience, 
It ia the duty of Oonrts of Justice to try to get at 
the real intention of the Legislature by carefully 
attending to the whole scope of the statute to be 
construed.” š 4 
| This waa followed and expanded hy Lord 
Penzance in Howard v. Bodington « (4) at 
p. 211. Sanderson, O. J. also referred to 
Margate Pier Co. v. Hannam (5) at p. 270, 
where Abbot, Lord Ohief Justice of England, 
said dealing withthe inconvenience attend- 
anton the execution of invalid warrants 
taken as regular: 

“An exposition of these statutes, pregnant 
with so much inconvenience, ` ought not to be 
made, if they will admit of any other reasonable con- 
struction.” ' 

In the same judgment, Government of 
Assam v Sahebulla (2) Richardson, J. at 
p. 41 said: | 

“Tt geema to me that, geterally speaking, 8 
requirement that reagona should be recorded wi 
rather be directory irite nature than mandatory." 

Having regard to all the circumstances 
of this case and to the mischiefs which the 
amendment of the statute was intended to 
prevent, I think that the words in s. 165, 
directing the recording of grounds are 


(9) 5101 at p.41; 75 Ind. Oas. 129; A I R 1924 Cal 


134 Or. U3 gal; 270 W N 857; 38 OL JT 
(3) (1860, 20L J Oh. 37k 2 DeG F & J303; | 


Jur. (na) 150;317,T 494; 9 W R 292, 
(4) (1877) Ju RE P D 203 atp. 3211. 
(5) (1819) 3 B & Ald, 366 at p. 270; 323 R R 378 


1989. 


directory and not mandatorv. Here the 
Police Officers had good grounds for making 
the search ; that wan: proved bv the resnilt. 
If onlv one of them had pnt in writing that 
he expected to find what waa actually 
found, the matter would have been clear 
bevond doupt. Atthe same time T do not 
wish to be understood as lavine down that 
it does not matter whether a Police Officer 
gives his grounds in writing or not. Tt 
certainly does matter, and in the present 
case if the grounds had been given in 
writing, there would have been nothing to 
support this secondapperl. Reference was 
made to a Passage in Ramaswamy Iyver's 


_Law of Torts, Edn. 2. p. 403 : 


“In an action for malicious prosecution, the plain- 
tiff has to prove absence of rersonable cause, In 


‘an action for trespass, he has only to prove a trespass 


and it is for the defendant to prove a good cause 
of excuse.” 
And again at p. 94: . 

“In an action for trespass the plaintiff should prove 
(4) that he was in possession of immovable property, 
and (tt) that the defendant disturbed his possession. 
It is for the defendant to prove a lawful. Justi- 
fication.” 


According to the common Jaw in England, 


“no doubt, if a warrant was not in all res- 


pects legal, entering on premises amounted 
tn a trespass, but in Clarke v Brojendra 
Kishore Roy (6). Brett. J doubted the 
‘applicability of this rule to India, and said 
(p. 4754) : 

“Tt appears to be hardly jast or reasonable to hold 
thet, when an officer has acted bona fide in what he 
believed to be the discharge of his duty. and when 
it has been found that he had good and sufficient 
reason for his action, he should be liable under the 
Civil Law for damages for a trespass, becaure 
through inadvertence he failed strictly to observe a 
formality, which, in the circumstances of the case, 
was not of serious importance, and which may he 
taken to constitute a teshnical rather than a sub- 
stantial defect in his proceedings ” 

Here, Snh-Inspector Karam Singh had 
zome from Patiala State to investigate a 
dacoity case against Sadhu Singh and 
others. He had gone to the Loreal Police 
Station, anught the co-operation of the Local 
Police Officers, and according to bis evi- 
dence be made a report in the Machhiwara 
Police Atation diary that be wished to 


_ earch Sadhu Singh’a house for ear-rings 


and other property. Th was urged that the 


_ report in the diarv was not produred, bnt 


the house rearch was one of the least im- 
portant iteme in the svit as laid, and the 
issue was not whether the search was 
strictly Jegal but whether all or anv of the 
defendants searched ‘the plaintiffs’ house 


(8) 36 O 488; 2 Ind. Oes. 436;90 LJ 398;130 W 
N 458 


Pago of 38 =|] OOOO 


the result justified the illegality. 
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without any reasonable cause e Karam 
Aingh also atates that he asked Shafqat 
Hussain in writing that he might search the 
house. According to Karam Singh’s evidenca 
he sat in the compound while two constables; 
Rahmat Ullah and Ghniam Mohammad (not 
to be confused with Head Constable 
Ghnlam Mohammad) carried out the search. 
He recovered ear-rings which were produced 
as evidenceina case of Patiala State and 
subsequently restored to the complainant 
in that case. He also recovered three 
Gurmukhi letters (khatut) which were pro- 
duced in the murder case. It ia obvious 
that the Police Officers pere all acting 
bona fide, Karam Singh was a Sikh Officer 
of a Sikh State and the British Indian 
Police Officers, whose co-operation he sought, 
haprened to be Mussalmans and the Oon- 
stables placed at his disposal were also 
Mussalmans. Further, the District Magis- 
trate and the Superintendent of Police had 
visited the apot. In such circumstances, 
assuming that the Police Officers committed 
a, trespass, conld they not plead justification ? 
This is no doubt what the District Judge 
meant when he said that although the 
search was illegal, the result justified the 
illegalitv. This opinion certainly involves 
some confusion of thought and comes 
dangerously near the doctrine that the end 
inatifies the means. But what the District 
Judge really meant was that there was 
justification for the trespass. If it were a 
trespass, I agree, Supposing that A, 8 
private citizen, not a Police Officer, is 
pursuing X, a thief, up a blind alley with 
high walls. X turns a corner and when 4 
reaches it, X has disappeared. There is an 


open door. A enters and finds bimeelf in a 
zenana. It. transpires that X has scaled 
the wal]. A-has undouhtedly committed a 


treanass but could he not successfully plead 
justification ? 

The District Tudge is wrong to say ae 

e 
criterion for determining whether the Police 
Officers were right or wrong, is the state of 
their minds at the time of making the 
search. According to the principle laid 
down in Hiralal v. Ramdulare (1), the 
Police would have been liable to damages 
even if the ornaments they -recovered had 
all been stolen and led to the conviction of 
a number of offenders, Such a result is 
absurd and leads to the conclusion that an, 
exposition, pregnant with do much incon- 
venience. ought not to be made if the 
statute will, admit of any other reasonable 


conclusion. The result of the search in the 


È 
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present is of importance. in’ proving 
beyond doubt that the Police had reason- 
able-grounds for making it; but they might 
well have had reasonable grounds -in other 
circumstances, if for example, the ear-rings 
had been ‘in the house but had been 
successfully concealed. [I hold that the 
provisions of s. 165 to the effect that before 
making.a search a Police Officer should 
record in writing the grounds of his belief, 
ete., are directory and not mandatory ; 
further that in the present case the Police 
Officers were entirely- justifed.in making 
the search, os : 
. The point of limitation was also argued 
and itis whethér Art. 2 or Art..36, Limita- 
tion Act, governs the suit, but there is now 
no need to decide it. This second. appeal 
‘ia dismissed with cstas. = 

B. a Appéal dismissed, 
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' PESHAWAR JUDICIAL COMMIS- 

è “ SIONER'S COURT ; 
Miscellaneous Application No. 16 of 1939 
IS July 21,1939" - | 

ALMOND, J.O. < 
RAMDITTA MAL L. DUNI’ CHAND— 


PETITIONER ` 
TT persue , 
' EMPEROR — ReasPONDENT l 
“Criminal Procedure Code (Act V of 1898), 


.539-A; 539, 586-—Ohtef Minister, if public servant 
C Comminetoner “in 9. 539, meaning of—Afidavit 
supra. before Oommtssioner of oaths appointed under 
O:vil Procedure Code (Act V of 1908), à. 139, 
whether sworn before person authorised to adminis- 
ter oaths—Affidavit- not sworn before High Court, 
filed along with transfer application—A pplication, 
af can be entertained—Criminal  trial—Practice— 

saring of cases can be accelerated. 

The Ohief Minister ofa Province is covered by 
the definition of “ public servant. -(p. 11, coL 1] - 

The expression in s.. 539, Oriminal Procedure 
Oode: “any Commissioner for taking affidavits in 
any Court of Record in British India” does not 
mean any Commissioner for taking affidavits for 
use in any Court of Recordin British India, The 
Commissioner referred to in s. 539, Criminal Proce- 
dure Code, is a person who is actually sitting in 
the Court precincts where hé is entitled to sit and 
who has been authorized to administer oaths with- 
in the Court precincts. Where an affidavit is 
sworn: before:a Commissioner of Oaths appointed 


, under s. 139» Ojvil Procedure Oode, it cannot be 


said to have been sworn before a person who ig 


‘ authorised to administer the oath. [p. 11, col. 2] 


-~Where- such an affidavit which has been sworn 


` before an officer of the District Judge's Oourt and 


not before the High Oourt as required by s. 539, 


' Oriminal Procedure Code, is filed along with an 


application for transfer under s. 526, the’ affidavit 
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not being sufficient for the purposes of s. 526 (4 7 


the transfer application. cannot be entertaine 
Mahim Chandra v. Amjad Ali (1), relied on, 


w 


184 IC 


There is nothing in the Oode of Oriminal Prove- 
cedure to prevent a Magistrate from accelerating 
the hearing of a case, [ibid] ` ' 


Lala Charanjit Lal, for the Petitioner. 

Sardar Kaja Singh; Advocate-General, 
for the Crown. -> °° .. 

Order.—This is an application by Rame 
ditta Mal for the transfer of a casa pending 
against him under s. 161, Indian Penal Uode, 
from the Oourt of the City Magistrate to some 
other Oourt. Briefly the facts on which 
the application is made are: (1) that the 
Chief Minister of the Province has directed 
the prosecution and that the Magistrate 
must necessarily be under ‘his influence; 
and (2) that the Magistrate himself. has 
been guilty of certain conduct which gives 
the petitioner a reasonable apprehension 
that he will not receive a fair trial.’ As 
regards the first of these allegations, it 
appears from the evidence which was re- 
corded at a preliminary inquiry that the 
Ohief Minister received information that 
the petitioner-was demanding a bribe from 
some persons who had offiical business to 
transact with him. The Ohief Minister 
therefore caused his personal assistant to 
mark a five rupee note which was offered. 


‘by the persons concerned in the case to 


the petitioner. The Ohief Minister then 
himself proceeded to the office of the petis 
tioner and called there the Assistant Come 
missioner of Peshawar before whom | the 
note was recovered from the ‘petitioner. | 
As regards the allegations against the City 
Magistrate himself, my attention has been 
drawn to the following facts: On May 20the 
case had been fixed for hearing on May 29. 
On that date, i. e. May 20, which was a 
Saturday, the Magistrate caused a notice 
to be served on the petitioner that the 
case would be taken upon May 22, i. e. 
on Monday. On that day Counsel for the 
petitioner appeared before the City Magis 
trate and obtained an adjournment on the 
ground that his client was not prepared 
for the case. The City Magistrate then 
fixed the case for. May 31. On. May 24, 
when the petitioner was not present, the 
Magistrate made an order for investigation 
of the case by the Police under 8. 155 
Criminal Procedure Code. The learned 
Advocate-General has raised two prelimi- 
nary points as regards the mode in which 
the petition has been presented. He cone 
tends in the first place that the affidavit 
which has,been presented with the petition 
is not sworn before a person competent to 
administer an oath for the purpose of 6. 926, 
i i. -oo 
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Oriminal Procedure Code, and he further 
eontends that the affidavit is lacking in 
particulars precribed by s. 53%A of the 
Code with respect to para. 7 of the applica- 
tion. “Paragraph 7 of the application reads 
as follows: “e 

‘That the Honourable the Premier on the face of 

it has made himself personally interested in the 
case and the petitioner has learnt that this case is 
a result of a deeply laid conspiracy to weed out the 
Hindu employees of Government.” 
*. Section 539-A,- Criminal Procedure Code, 
requires that when an application is made 
“to any Court in the course of a proceeding 
under the Code and allegations are made 
thereunder regpecting any public servant, 
the applicant may: give evidence of the 
facts alleged in the application by affidavit 
and the Court may order that evidence 
relating to such facts be so given. Affida- 
vits under this section are to be confined 
to, and to state separately, such facts as 
the deponent is able to prove from his 
own knowledge and such facts as: he has 
reasonable grounds to believe to be true, 
and in the latter case the deponent is to 
state clearly the grounds of such belief. . 

Learned Counsel for the petitioner -has 
contended that s. 539-A has no - application 
tothe facts of this case asthe Honourable 
the.Chief Minister is not a public servant 
within the meaning of.this section. The 
expression “public servant” is defined in 
s. 21, Indian Penal Oode, and under s. 4 
(2), Oriminal Procedure Code, has the same 
meaning as in that Code. One of the defini- 
tions of “public servant” is an officer in 
the service or pay of Government. It is 
clear that the Honourable the Ohief Minis- 
ter is covered by the definition of ‘public 
servant.” It is further clear that the 
affidavit filed with the petition which is 
extremely brief in nature gives no ground 
for the belief expressed in para. 7 of the 
application. I hold therefore that the 
affidavit is defective in this respect. 

It is in my opinion further sworn be- 
fore a person who was not anthorized to 
administer the oath in this case. It was 
aworn before a Commissioner of Oaths 
appointed under 8. 139, Oivil Procedure 
Oode. Section 539, Oriminal Procedure 
Code, prescribes the persons befcre whom 
an oath may be made for use before a 
High “Oourt. Learned Oounsel for the 
petitioner contends that the Commissioner 
before whom the oath has “been taken is 
covered by the expression in 2. 539, Orimi- 
minal Procedure Oode: “any Commissioner 
for taking affidavits in any Court of Record 
in British India.” He desires to interpret 
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those worde as any Commissioner far takin 
affidavits for use in any Oourt of Recor 
in British India. It is in my view impossible 
to read into that section these extra words 
which the learned Counsel would pat into it. 
The Commissioner referred to in s. 539, 
Oriminal Procedure Oode, sppears to me 
to be a person who is actually sitting in 
the Court precincts where he is entitled 
to sit and that he has been authorized to 
administer oaths within the Oourt pre 
cincts. I'am therefore of opinion that the 
affidavit has not been made before an 
authorized officer. — 

THe learned Advocate-General has refer- 
red me to a case reported in Mahim 
Chandra v. Amjad Ali (1) which it was 
laid down by a Bench of the Oourt that 
where an, affidavit is filed along with the 
application for transfer under s. 526 but 
the affidavit purports to have been sworn 
before an affiicer of the District Judge's 
Court and not before the High Oourt as 
required by s. 539 the said affidavit not 
being sufficient for the purposes of s. 526 
(4) the application for transfer cannot be 
entertained. No authority to the contrary has 
been cited by the learned Counsel for the 
petitioner. I hold therefore that on technical 
grounds this application should be dismiss- 
ed. Apart from technical grounds I am 
of opinion that no case has been made out 
on the merits for a transfer. The Oity 
Magistrate is in his judicial capacity in 
no sense subordinate to the Honourable 
the Chief Minister and there can be no 
reasonable ground for believing that he 
would record a conviction in this case 
merely because he thonght it was the 
desire of the Honourable the Chief Minis- 
ter that a conviction should be so recorded. 

Furtheremore, as regards the action of 
the Magistrate himself, it appears to have 
been entirely legal throughout. There is 
nothing in the Code of Oriminal Procedure 
to prevent a Magistrate from accelerating 
the bearing : of.a case, as the learned 
Magistrate did from 29th to May 22. After 
having done this,the learned Magistrate 
at once acceded to Counsel's request that 
it should not be heard on the 22nd when an 
application was made for the purpose. The 
order for investigation by the Police isa 
perfectly legal one which can be made 
under s. 155, Oiminal Procedure Code. I 
am therefore of opinion that on the merits 
the petitioner has made out» no cage for? 


(1) 134 Ind. Oas. 1278; AI R 1931 Oal 710; (1931) 
Or, Oas.-990; 33 Or. L J 61; Ind. Rul. (1932) Cal. 
621). . : 


0 


12 X AYANAMPUDI VENKAYYA V. LANKA RATTAYYA (MADR.) 


tranafeg, T accordingly dismiss- this anpli- 
cation. The learned Advoeate-General haa 
asked for anmnengatian, T do nat. think 
that it can be anaid that the applicaticn was 
fřivolous or vexatious, 


D _, Application dismissed. 





_ MADRAS HIGH COURT 

Oivil Revision Petition Na. 1640 of 1939 
IH Fehrnarv 10. 1939 

Gantia, T, 
AYANAMPUDI VENKAYYA—Paerrrionee 
5 < e Vera A l 
LANKA RATTAYYA—RnaPanpunt 

. Civil Proredure Code (Act V of 1°08), 0O. XXVI, 
r. 4—Provisions of 0., XXVI, r.4, whether apply 
to execution proceedinas, e 

The provisions of O. XXVI, r 4, Oivil Procedure 
Code, are not applicable to execution proceedings 
and have not been made so by reason of the pro- 
visions of s 141. This rule in its language em- 
" Yowers a Court to issue a commission in any suit, 
The application hy a person in the execution pro- 
ceedings under O. XXVI. r 18, to be brought on 
record ag the transferee denree-holder is neither a 
proceeding in a suit nor an original proceeding 
in the natnre of asuit. Thakur Prasad v. Fakir- 
ulla (1), Wang v Sona Wangdi (© and Alanasun- 
daram Pilati v.- Pichuvier (4), relied on. ‘fp. 18, 
col. 2] i 

O. R. P. to revise an order of the Conrt 
of the Sub-Judge, Bezwada, dated Septem- 
ber 26, 1928. 


Messrs, K. Krishnaswamy Ayyangar and 
N. Suryanarayana, for the Petitioner. 


Mr. P. Shivaramakrishniah, for the Ress 
pondent. 


Order.—The decree in O.S. No. 15 of 
1931 on the file of the Snhordinate Judge's 
Oourt at Bezwada having been assigned to 
the respondent, he applied to the learned 
Subordinate Judge under O. XXI, r. 16, to 
be bronght on record ‘as the transferee 
decree-holder. Objection having been made 
by the petitioner, the respondent desired 
to call evidence in support of his applicae 
tion. In O. M. P. No. 399 of 1938. he 
applied for the issue of a commission 
warrant to the Small Cause Court, Oal- 
cutta, for the examination of two witnesses 
on intertogatories. This application ‘waa 
made under the provisions of O. XXVI, r. 4, 
Civil Procedure Code.. The learned Subor- 
dinate Judge allowed the application. The 
petitioner contends that this order was 
passed without jurisdiction as the provi- 
sions cf. the : above order apply only to 


suits and do not apply to Proceedings in. 


executjon. It is not disputed that the appli- 
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cation under O. XXI. r. 1f, is a proceeding ' 


in exeention. The relevant provisions’ of 
O. XXVI r 4, are as follows : ; 
“Any Oourt may in any suit issue a commisaion 
for the examination of (a) any person resident 
bevond the local limits of its juriedictign.” °’ 
The two witnesses whose evidence -was 
required lived over 200 ,miles from 
Reswada and bavond the local limita of the 
Snhordinate JIndge’a Conrt, and in that 


respect, the application waa justified. The. 


respondent. contends that hy s. 141, Civil 


Procedure Code, the provisions of the abovee 


rule ara made. applicable to proceedings in 
ereention. Section 141 reada as follows : 
“The procedure provided in this Oode in regard to 
suits shall be followed, as far as it can be made 
applicable, in all proceedings in any Oourt of civil 
jurisdiction” ' | - 


In Thakur Prasad v. Fakirulla (1), their 
Lordships of the Privy Council at p. 111* 
said that : i 


“the whole of Ohap. 19 of the Code consisting ot ` 


121 sections, is devoted to the p ure in .execu- 
tion, and it would be surprising if the framers of 
the Oodehad intended to apply another ' procedure, 
mostly unsuitable, by saying in general terms that 
the procedure for suit should be followed as far ag 
applicable. Their Lordships think.that the pro- 
ceedings spoken of in a. 847, include original matters 
in the natureof snita as proceedings in probatas, 
guardianships, and so forth, and do not inolude 
execntions " a i : + 

This was decided mnder the provisions 
of the old Code. in which Ohap. 19, oor- 
responda to O. XXI, and s. 647,to the 
present s. 141, the wording of s,. 647. is, 
althongh slightly different to the same effect, 
and is- aa follows : . 

“The procedure herein prescribed shall be followed 
as far as it can be made applicable in all proceed-’ 
ings in any Oourt of civil jurisdiction other than 
suits and appeals.” 


In Mnolla’s Onde of Oivil Procedure;- 


Edn. 10, at p. 409, in the notes to s. 141, it 
is stated that this section does not apply 
to proceedings in execution. and a number 
of authorities, decided under the present 
Oode of Oivil Procedure are auoted in supe 
port of that statement. In Wang v. Sona 
Wangdi (2),in an application for execution 
of a money decree, objection was taken by 
the jundgment-debter that -the decree wag 
satisfied out of Court, and the matter wag 
teferred to arbitration at the instance of 
both parties, and an award was published. 
The reference to arbitration was made 
under the provisions of e. 1 (1) of Sch. TL, 
to the Qode which provides that 

"Where in any suit all the parties interested agree 
that any matter in difference between them shall be 


(1) 17 A 108: 381 A 44: 6Sar 596 (P 0) 
(3) 58 O 559; 87 Ind. Oas. 633; A I R 1995 Cal. 
813; 430 LJ 26; 290 WNƏ888. , Pu 
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referred to arbitration they may, at any time before 
judgment ıs pronounced, apply tothe Uourt for an 
order of referénce.” | 

It is to be noticed that reference to 
arbitration is to be made ‘in any suit. At 
Pp. 563**of the Jadgment in the above Oaloutta 
case, it is stated : 

“As has been explained in Hart Okaran v. Man- 
matha (3), the law isthe same as it -was under 
B. 647 of Vode of 1882 which expressly excluded exe- 
cution proceedings from those of which provisions 
relating to suits weie extended. The view that 
special procedure and suits do not apply to execution 
eat decrees is based on the supposition that O. XXI, 
relating to executions 1s self-contained and exhaus- 
tive as to the special subject with which it deals.” _ 

It was held that the Oourt was uot com- 
petent to refer a matter in execution to 
arbitration. In Alagasundaram Pilias v- 
Pichuvier (4), Wallace, J. in dehvering the 
opinion of the Court, at p. 9127, said : 

“An application under the execution O, XXI, will 
ez facie be an application for execution. Besides 
this, the general trend of autbority which has 
interpreted the leading Privy Uouncil case on this 
ection, or rather on the old a. 047, corresponding, 
namely, Thakur Prasadv. Fakirulla (|), is against 
the idea that s. 141; applies to execution proceedings 
at ali, The riivy Uouncil laid down that the old 
8. 617, was mtended to exclude from its purview 
the whole of the old Uhap. ly, which is devoted to 
the procedure in execution," 

Later on, at 9i$[, the learned Judge 
Bald : 

“Jt 18 therefore obvious that 8.141, does not apply 
to such procéedings under O. XX1, as are not also 
proceedings under s, 47.” 

I'hose words appear to have caused a con- 
tention to uave Deen pul forward that if 
execution pro¢geedings could be brought, 
witom s. 4/, Uivil-Procedure Ocde, then the 
other provisions of the Oode would apply to 
such applications. In Arunachalam V. 
Vesrappa Chetuar (5), the eftect of the 
‘words quoted above from Alagasundaraum 
Pillai v. Pichuover (4), at p. 912T was con- 
sidered. It was pointed out that these 
opservations were obiter and that the 
matter was not argued before the Oourt 
in which the observations were made and 
at. p. 24t, Sir Owen Beasley, O. J., woo de- 
livered tue opinion of the Oourt, said : 

“It is beyond dispute that such an ez parte order 
as was passedin these execution proceedings is a 
decree within the provisions of s. 47, but it does 


(3) 41 O 1; 19 Ind, Osas. 683; A I R 1914 Oal, 
136; 18 O W N 343. 
(4) d2 M bY; 12V Ind Oas. 567; A IR 1929 Mad. 
157; 57M LJ 384; 30 L W 424; Ind. Rul, (1990) 
Mad. 233E Bp... 
(5) 65 M 17; 134 Ind. Oss. 806; AIR 1931 Mad 
656; 61 M L J348; (1981) MW N $33; 31 L W 360; 
Ind. Rul, (1931) Mad. t54 (F B). < 
*Page of 52 U.— id. | 
Pages of 93 M.—{ 4a] > 
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not follow that the provisions of O. IX, r. ]3, apply 
to such a decree. O, IX, r. 18, applies only to 
suits, then the fact that such an ex parte order is 
a decree within the provisions of 8. 47, is ofno real 
assistance to the defendant.” 

The Court disapproved of the view that 
if an application ın execution could be 
brought within the provisions of 8. 47, then 
the other provisions of the Code applicable 
to suits would apply to proceedings in exe- 
cution. Order IX, r. 13 of the Oode deals 
with setting aside of ex parte decrees. In 
the present application, it was not argued 
before me that the proceedings in the lower 
Court were within the provisions of s. 47 
ofthe Code. I have, however, referred to 
the last two mentioned authorities in order 
to show how an attempt to get over the 
decision of the Privy Oouncil in Thakur 
Prasad v. Pakirulla (1) and other decisions 
has failed. 

Inthe light of the authorities to which 
I have'referred, I must hold that the proe 
visions of O. XXV Lr. 4, are not applicable 
to execution proceediogs and have not been 
made so by reason of the provisions of 
s. 141. Whilst many of the decisions in 
which it has, been held that the general 
provisions of the Oode do not apply to 
execution proceedings are in respect of 
those . which adversely affected the parties 
and if they had applied would have placed 
them under some disability. I can see no 
reason to hold that a provision which 
would assist should be treated any differ- 
It follows © therefore 
that the order of the learned Subordinate 
Judge directing the issue of a commission 
warrant to obtain the evidence of two wit- 
nesses on interogatories under the provi- 
sions of O. XXVI,r. 4, Oil Procedure 
Code was made without jurisdiction. The 
rule in its language, empowers a Oourt to 
issue a commission In any suite The applic 
cation ın the execution proceedings by the 
respondent to be brought on record as the 
transferee decree-holder was neither a proe 
ceeding in & suit for an original proceed- 
ing as contemplated by their Lordships of 
the Privy Council in Thakur Prasad. v, 
Falarulta (1). 

Learned Counsel on behalf of the petis 
tioner had a farther objection to the. correct- 
ness of the order.of the learned Subordic 
nate Judge, namely, that he had no juris- 
diction to direct the-evidence of witnesses 
to be taken by interrogatories. It is unneces= 
sary „for me to deal with this further 
objection by reason of the conclusion. to 
which I have arrived regarding the applica- 
bility of O. XXVL r. 4 to proceedipgs in 
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14 ', BAGEBHAR PRASAD v. LAL NABSINGH-PRataB (OUDH) i 
been asked to treat this appeal as a rêvi«- 


executipn. - The result is this-civil revision 
petition is allowed and the order- of the 
learned Subordinate Judge set aside. The 
petitioner is entitled to his costs. 


N.8, Petition allowed. 


OUDH-CHIEF COURT 
Application No. 134 of 1939 
September 4, 1939 
' HAMILTON AND RADHA Kersuna, JJ. 
JAGESHAR PRASAD AND OTHERS 
“—DHEBNDANTS— APPLIOANTES 


; e versus ' 

- LAL NARSINGH PRATAB BAHADUR 
SINGH— PLAINTIFB— OPPFOSITA 
f PARTY ‘ 

Oudh Rent Act (XXII of 1888), sa. 3%B (1) (3), 108, 
el. (2), 116, tig Seite under s. 32-B (1) ands. 108 
+ ined—Appeal from the whole decres—Forum . of— 
Decision under Act— Second appeal under O. XLIII, 
r. 1, Civil Procedure Code (Act V of 1908), if main- 

inable. : ‘ g 
e for determination of rent under s, 32-3, 
sub-s. (1), Oudh Rent Act, may be joined with a suit 
for arreare of rent under cl, (3) of 8.103. An appeal 
from an order of an Assistant Oollector of the first 
class in a suit under s, 108, cl. (2) lies to the Dis- 
‘trict Judge but an appeal in a suit for determination 
of rent under s. 32-B (1) would not lie to the District 
Judge Butthe whole appeal would lie toan Ap- 
pellate Revenue Court and not tothe District Judge, if 
the two suits become one. Thakur Mohamad Umar v. 
Musammat Nasira (1), followed, -Kalka v. Ram Suchit 
(2), not followed, Sarfaras Singh v. Deputy Comsmis- 


, Manager, Court of Wards, Ajodhia, District - 
coal (3) and Ram Bahadur Singh v. Dharam Raj- 


qh (4), distinguished, 
one appeal ‘against. an appellate decision of the 
District Judge .ander the Oudh Rent Act—if there 
could -be an appeal—would be under s. 119-B of the 
Oudh Rent Act and not under O. XLII, r. lof the 
Oode of Civil Procedure. - - 


App. for revision of the order of the Dis- 


- trict Judge, Rae Bareli, dated September 21, 
1937. . < i 


Mr. D. K. Seth, for the Applicants. 
Mr. M. Wasim, for the Opposite Party. 


Judgment.—This appeal has been filed 
by defendants as an appeal under O; XLII, 
r:l of. the Oode of Civil Procedure. Its, 
however, an appeal against an appellate 
decision of the District Judge of Rae 
Bareli under the Oudh Rent Act and 
therefore if an appeal lay to this Court, it 
-would be under s. 119 of the Oudh Kent 
Act and not under O. XLIII, r, 1 of the Uode 
of Civil Procedure. 

. The decision of the District Judge is, 
however, not a decree passed undér tLe 
Oudh Rent Act for it is an order of remand 


to the lower Court and we have therefore, - 
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sion. - — an 
The plaintiff sued for determination. of 
rent under s. 32-B (l) and for arrears of 
rent'under cl. 2 of s. 108, Accordingly, 
s. 32-B (3) applies, namely, thet a suit for 
determination of rent under s. 32-B subss. 1 
may be joined with a suite for arrears of 
rent under cl. (2) of s. 108.. An appeal 
from an order of an Assistant .Oollector of 
the first class in a suit under s. 108, ol.-(2} 
lies to the District Judge but an appeal in 
& Suit for determination of rent undef 
8. 32-B (1) would not lie to the District 
Judge. ln view , therefore, of Thakur 
Mohamad Umar v. Musammat Nasira, 1939 


Oudh Appeal, 603 (1) the whole- appeal’ 


would lie to an appellate: Revenue Court 
and not the. District- Judge, 1f the two 
suits become one, while ıt they are: stil} 
Feparate appeal would only ‘lie to him aa to 
arrears after determination. Oar atten- 
tion has been drawn to-three cases Kalka 
v. kam ‘Suchit; 2 O. W. Ny 499 (2); 
Sarfaraz‘ Singh v. Deputy Commissioner, 
Manager, Cours of Wards, Ajodhra, District 
Gonda, I. L. R. 4 Lucknow 517 (3)-and Ram 
Bahaaur Singh v. Dharam - kaj Singh; 5 
O. W. N. 1120 (4). Of these tne first is a 
case directly ın point which was decided 
by a Single Judge of this Court. Reference 
was there made to appeals agaist deci- 
Blons under s. 127 of the Oudh Kent Act 
and it was stated that when a plaintiff 
-claimed & relief as to arredts’ of rent, he 
usually went in appeal tothe Court of the 
District Judge and then in second appeal 
to this Oourt. The learned Single Judge 
held that on a proper interpretatiun of sub- 
cl. (3) of .s. 32-B, ıt appeared to him clear 
that the principal suit was the-_ Buit, for 
arrears of rent and, therefore, appeal would 
lie to the Districts Judge. We tind 
ourselves unable to follow that decision 
because the Ondh Rent: Act nas no provis 
Son about distinguishing between what 
18 principal and whatis ancillary for. the 
Purposes of deciding - tne forum of appeal. 
As has been stated in Thakur Mohamad 
Umar v. Musammat Nasira, 1939 Oudh 
Appeal, 603, (1) all appeals against deci- 
sions of an Assistant Vollector ‘O-tO & 
superior Revenue VUourt under 8. 116 unless 
(1) 183 Ind. Oss, 463;1939 O WN 7149; 19398 OL B 
o1/;12R 037, oy Me ye i 
(2) 20 W N 499; 89 Ind. Oas, 51L; 13 O L J 3623; LR 
6 A(O) 85; A I R 1925 Oudh 499. ”: a 
(3) 4 Lock 517; 117 Ind. Uas. 475; 13 RD 108; AIR 
1929 Oudh 481; Ind, Rul, (1929) Oudh 379. _ 
(4) 00 W N 1136; 114 Ind. Oas. 761; 18.2 D 766; 
A 1 R 1929 Oudh 79; Ind, Rul, (1929) Oudh 169. . 5 
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B. 119 applies and as that is the section 
which creates exceptions to the general 
provision, it must be strictly construed. As 
regards Sarfaraz Singh v: Deputy Commis- 
stoner, Manager Court of Wards Ajodhta, 
District Gdntia; 1. L. R. 4 Lucknow 517 (3) 


- and Ram Bahadur Singh v. Dharam Raj 


Singh, 50. W. N., 1126 (4) we think that a 
distinction can be drawn. Under s. 32-B 
(3) two suits may be joined together but 
they are two suits. On the other hand, 
under s. 127 of the Oudh Rent Act there is 
one suit and it is for rent although the 
rent which the trespasser is liable to pay 1s 
at such rate ag the Court may determine to 
be fair and equitable: there is no suit for 
the determination of rent as there ie in the 
case of a tenant. It is also true that under 
s. 127 ejectment can also be decreed, but 
the decree if passed is merely, .on an 


- application of the plaintiff. We consider 


that ina case like the present one where 
the point of determination of rent was 
involved. Thakur Mohamad Umar v. Musam- 
mat Nasira, 1939 Oudh Appeal 603 (1) must 
be applied and we must, therefore, find that 
an appeal did not lie to the District Judge 
and as he had no jurisdiction to pass the 
order which he did pass, we can in revision 
set aside that order. 

We, therefore, set aside that order and 
order the appeal presented to the District 
Judge to be returned for presentation in the 
proper Court. We grant the defendants- 


‘applicants their costs. 


D. Order set aside. 


BOMBAY HIGH COURT 
, Letters Patent Appeal No, 28 of 1937 
January 13, 1939 
BBAUMONT, O. J. AND LOKOR, J. 
MARIYAYA OHANVIRAYA HIREMATH 
AND ANOTHER—P LAINTIFF8— APPBLLANTS 


versus 
SHANTIRAPPA DANAPPA NELVIGI 


AND ANOTHER —DHPENDANTS— RasPONDENTS 
Oosts—‘' Suit dismissed wtih costs '’—Order showing 
two defendants who have incurred separate costs— 
Piaintıf must pay double set of costs. 
words “ plaintiff's suit is dismissed with 
costs" must mean that the plaintiff is to pay the 
costs of the defendants, and 1f there is more than 
one defendant he would have to pay the costs of 
all the defendants since prima facts every defend- 
ant is entitled to defend the suit in such manner 
as he thinks fit and with the help of any Pleader 
in whom he has confidence, Where the order shows 
on its face that there are two defendants who bave 
incurred separate costs, the matter is made addi- 


tionally clear. In such a case the order means that 


the plaintiff must pay the costa of both defendants 


“-MARTYAYA OHANVIBATA V, SHANTIBAPPA DaNaPpa (BOM) 


‘costs ine respect of 
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as specified in the order and not only qpe set of 
both the dafendan if the 
plaintiff did not ask for an order that separate 
costs be not allowed. Rustomjee Heerjeebhoy v. 
Oowasjee Dadabhoy (1), dist i 

L., P. A. against the decision of Mr. Justice 
Sen, in F. A. No, 88 of 1936. 

Mr. G. P. Murdeshwar, for the Appellants, 

Mr. S. R. Parulekar, for the Respondents, 

Beaumont, C. J.—This is an appeal 
under the Letters Patent from a decision 
of Sen, J, dealing with a question as to costs 
which I should imagine must frequently 
arise. The substantive part of the decree 
in the suit concluded with the words 
“plaintifi's suit is dismigsed with costs” 
Then followed three columns of costs, (1) 
the costs of the plaintiff, (2) the costs of 
defendant No, 1 and (3) the costs of defen- 
dant No.2; and the learned Judge assessed 
those several costs at certain amounts, and 
then duly signed the order below the 
memorandum as to costs. The form of the 
order follows the forms Nos, 1 and 2 of 
Appendix D to the Civil Procedure Oode 
which contains columue for the costs both 
of the plaintiff and the defendant in the 
schedule to the order. 

The contention of the appellant is that 
the expression “plaintifi’s suit is dismissed 
with costs” only renders him lable for one 
set of costs in respect of both the defene- 


dants and for that proposition he relies on 


the decision of this Oourt’ in Rustomjee 
Heerjeebhoy v. Cowasjee Daddabhoy (1), 
Looking at the terms of the order, apart 
from authority, I should have thought that 
the words “plaintifi’s suit is dismissed with 
ccsts” must: mean that the plaintiff is to 
pay the costs of the defendants, and if there 
is more than one defendant he would have 
to pay the costs of all the defendants 
since prima facie every defendant is entitled 
to ‘defend the suit in such manner as he 
thinks fit and with the help of any Pleader 
in whom. he has confidence, Where the 
order shows on its face that there are two 
defendants who have incurred separate 
costs, the matter is made additionally clear, 
In my opinion therefore in this case the 
order means that the plaintiff must pay the 
costs of both defendants as specified in 
the order, In Rustomjee Heerjeebhoy v. 
Cowasjee Dadabhoy (l) the Court did no 
doubt express an opinion that if suit was 
dismissed with costs and there were more 
than one defendant, the defendants would 
get po more than one set of césts; but that” 
decision was before the issue of the High 
(1) 48 B 348; 79 Ind. Oas, 704; A I R 1934 Bom, 
$17; 26 Bom, L R 209. o | 
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-Court Givil ‘Circular of 1925 which was 
referred to by Sen, J. in his judgment, The 
Oircular in Chap. 8 expressly provides that 
when several defendants having sub- 
stantially one defence to make employ 
several Pleaders, they shall be, allowed one 
„Bet of costs only ; and in such cases jt will 
.be for the plaintiff, at the time of hearing, 
to ask for a direction of the. Ocurt that 
separate costs be not allowed. Here the 
‘plaintiff did not ask for an oder that 
‘separate costs be not allowed and no such 
order was made, and in my opinion there» 
‘fore plaintiffs must pay a. double set of 
‘costs. The jydgment appealed’ from is 
right and the appeal must be dismissed 
-with costs. | 


Lokur,.J.—I agree, 


D. Appeal ‘dismissed. 





PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Criminal Reference No. 166 of 1939 

~ May 19, 1939 
ALMOND, J. C. 
DIL JAN— PETITIONER 


versus 

MUNICIPAL COMMITTEE, PESHAWAR 
~ Interpretation ‘of Statiutes—Objects and reasons— 
“Punjab Muntctpal Act (LII of 1911), 8. 81, (as 
amended in 10d3}—Rent not recoverable under Act, 
cannot be recovered by procedure prescribed by 4. 81. 

` It is a fundamental principle of the interpreta- 
‘tion of statutes that if they are capable of an in- 
terpretation as they stand, the objects and reasons 
for which they were passed must not be consider- 
ed, 


On a plain interpretation of s. Bl, Punjab Muni- 
‘cipal Act, it is clear that any rent which “18 rè- 
coverable under s. 41 of the Act must be one which 
is olaimable by the committee under the Act. Whee 
the rent claimed is not recoverable under the 


A 


Municipal Act but under a contract apart from the 
“Act, it cannot be 1ecovered by the -procedure pres- 
‘oribed under’ s, bdl. Guruduta Mat v. Amperor 
(1), followed. 7 

Or. kef. reported by- the Additional Ses- 
sions Judge, Peshawar, dated May 1),.1939. 

Sh. Ghulam Naqshband, for the Pete 
tioner. 

Mian Nur Elahi, for the Municipal Oom- 
mittes. 
_ Order.—An application was made before 
a Magistraté under s..51, Municipal Act, 
by the Municipal Committee, reshawar, 
dor recovery of the. rent.olf a shop which 
had been leased by the committeeto Vil- 
jan under a lease deed. ‘tne Additional 
° Sessions Judge reported the case ynder 


8, 435, Oriminal Procedure Uode with a. 


recommendation thatthe parties-be direct- 


cd to seek their remedy in a Civil Court, 


. DIL JAN v. MUNICIPAL COMMITTRR, PRBAAWAR-(PESH.) 
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The learned Additional Sessions Judge 


relied on a ruling of the Lahore High Court. 


reported in Gurudttta Mal v. Emperor (1). 
Prior to 1933, s. 81 of the Act commenced as 
follows : i | ey 

“Any arrears of any tax, water rataor fee ar any 
other money claimable by a committee under this 
Act- may be E 

By Punjab Act lIl of- 1933 the word 
“rent” was substituted for the word “or” 
where it first occurred and the same amend- 
ment has been made applicable to this 
Province by Punjab Municipal (N.-W. F. P. 
Amendment) Act of 1938 under Notifica- 
tion of the Legislative Department- No, 676 
L. D.dated April-8, 1938. Tae interpreta- 
tion cf the amended section came up 
before a Divisional Bench of the Lahore 
High Oourt in the case relied upon by the 
learned Additional Sessions Judge and it 
was there held that as it had not been 
shown whether the rent was recoverable 
by the commiitee,under the Municipal Act, 
tne procedure under s. $l, could not be 
adopted,’ It is fundamental principle of 
tne interpretation of statutes that if -they 
are capable-of an interpretation as they 
stand, the objects and reasons for which 
they were passed must not be considered, 
and on a plain interpretation of this section 
ll 18 Clear to my mind that any rent which 
18 recoverable under s. 8&4 of the Act must 
be-one- which is claimable by the committee 
under-the Act. If these words were not to 
be-read' witn the word “rent,”.tnen ‘the sec 
tion would read: “Any rent may be reco 
vered on- application to a Magistrate” 
which in my opinion, cannot nave been 
contemplated. Learned Oouansel for the 
Municipal Oommuttes has suggested that 
the rent in- this case is claimable by the 
committee under the Act because under 
s. 47 of the Act all contracts by the Munı- 
cipal Committee are required to be entered 
Into -according to certain forms.- That sec- 
ion 18 silent,;-noweVer,- as to how the rent 
is to be recovered. ‘For these reasons Lam 
In:agreement with the view expressed in 
Gurudttia Mal y. Emperor (1)--and nold that 
‘the rent claimed in this: case is not ree 
coverablé ‘under the Municipal Act but under 


.4 Contract apart from-the Act and there 


-fore cannot be recovered by the procedure 
prescribed under s; bi. l accordingly accept 
thé 1e¢ommezidation of the Additional Ses- 
s10ns Judge and direct the Municipal Uom- 
mitlee to seek 118 remedy in a Urvi Coart.- 


D. - Recommenaation accepted,- 
' Q) A I'R 1938 Lah, 39; 173 Ind. Oas. 211;,,89 Or, 
Ld a6; UK L 428, eo TEA at ee Ga agi a 
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i* ` MADRAS HIGH. COURT 
. .Appeal.No. 3833 of 1933 
, . August 8; 1938 
VARADACAARIAR AND. ABDUR RAHMAN, JJ.. 
S. V. M. Ot, OHIDAMBARAM OHETTIAR 


. ea —ÅPPELLANT ; 
af _ versus 
. NAGHIAPPA OHETTIAR AND OTHARE— 
RESPONDENTS 


Limitation Act (IX of, 1908), Sch. I, Art. 99— 
„Partition suit — Prayer that balance of family debt 
rged by piaintıf should be contributed by 
defendants tn proportion to iheir shares—Olaim for 
econtrtbutton, tf independent claym—Art, 09, if sel jd 
—Hindu Law—Partition—Alienes's suit Jor partition 
—Defendant co-parcener's failure to that , 
aliense couldnot «claim to be exempt From family 
debts — § went suit - between co-parcenera— ' 
Claim that co-parceners. are liable Jor contrtdution . 
to family debts, tf barred by constructive res judicata 
—Res judicata, 
‘Where in a suit by a member for partition of 
property, thea-plaintyf prays thatthe balance 
of the famuly.debt which had bean realized from the: 
laintiff should be contributed by the deféndants in 
Proportion of théir shares, the claim for contribution 
cannot be treated as dn independent ólaim and should 
not be ordinarily made subject of a Separate suit for 
contribution but will only form part ofthe accounts’ 
to be taken between the parties on the partition. 
claim. The claim for Contribution, therefore, will not 
be governed by Art. 9, Limitation Act. Raman’ 
Menon v. Oha haran- Partar (1), Sadler v. ` 
Nizon (3), Pearson. v-Skelton (3) and. Karim Ali Khan 
V. Sadig Ali Khan (4), Telied on. wren Pe 
Though ordinarily, it maybe convenient that all 
questions’ relating to the ddministration of the affsira ` 
ofthe family should be-settled in-a- partition sait; - 
18 no principle of law which -prevants--thé co- 


-e 


defendants in the alienes’s gait for partition sre. not- 


res icata- 
must be determined only With reference to na as, 
framed and ‘not with reterence to what under the law 
the suit must have béen, So wherd in such a duit by 

the alienes the co-parceners fail to plead that- the” 
aliepes could not claim tu be exempted from liability: 
for a share of tha family debts, plea of that kind, 
will not be available to any of ihe parties to that 

Suit as'against: the alienes in subsequent suit, But’ 
as between the defendants inter.se, there is no neces=’ 
Sity to sak the Uourt. to determing ths extent of the’ 
assets of the family or of its _ diabilities_or_ to provide. 
for the discharge of the latter ; and as between them 
and theirrepreséntatives a subsequent suit by a co-. 
parcaner claiming ‘contribution 10' family debs is not 

barred by any principle of res judicata except In- 
respect of matters sojually provided for by that. 


e. 
‘{Uase-law referred to.] 


A. agami the decree -of Sub-Judge, 
Devakottai, in O. 5. No: 15 of 1924, Oe 
"Mr. PLN. Appuewami_ Iyer, for | 
GE Aneto ote dr 

iw4—3 & 4 
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- Measra, M. Murugappa Chettiar, V. Rama-: 


swami Iyer, N. G. Krishna Iyengar, E. Vina- 
yaka Rao,-T. 4.-Ramchandra Rao and G. 
Hamakrishna ’ Ayyar, for the Respond- 
ents;- PEE . 


Varadachariar, J.—This is an: appeal 


by the plaintiff in a suit franed as one for- 
partition. In view of certain. events that 


happened between the institution of the suit 
and 1925 the plaintiff filed an application 
in 1925 to mould the relief to be granted in 


the suit in the light of those events and he 


prayed further that, if necessary, the plaint 
may. be allowed to be amended so as to 
make a reference to those. events. That 
amendment was allowed by an order of this 
Qourt dated December 10, 1929. There 


were as many as 39 issues framed in the, 


case and eome of the issues had sub-issues. 
Many of them have not yet been tried. On 
some of the issues, the learned Subordinate 
Judge has recorded findings or has express- 
ed his opinions but he dismissed the suit 


on the groand that, the claim made in this” 


suit should have been put forward in O. 8. 
No. 9U of 1918 on the file of the. Sivaganga 


Sub-Court and asit had not been go put. 


forward, the pregent suit was not maintain- 
able. ` 


av i Wi 


“In view of the. contentions urged before 


us; it is necessary to- refer ‘in -some detail 
to. the. allegations in - the- pleadings. The 


plaintif is the second of-five brothers who. 


were -the sons of-one-Nachiappa -Ohetti.. By 


the. date-of the institution- of the sait, the. 


first and. the third -of the sons. were dead. 
Defendants Nos. 1 and 2 are the fourth and 
the fifth son -of-Nachiappsa ‘Ohetti, 4. 6. ‘they 


are.-the; surviving younger brothers of the. 
3 jis- son of: 
defendant No.-2..Defendants Nos.7, 8 and: 
92.represent the-branch of the eldest son and. 


plaintiff. Defendant - No. 


defendants Nos. 4, 5 and. 8 represent the 
branch of the third son. Defendants Noa. 10 
and ll,- who may-be conveniently. referred 


to.as. P. A, L., -are the purchasers of the. 
share of the fifth branch (i. e. of defend-: 
ants.. Noa 2.-and -. 3) in-the.- family. 


house. Defendant .- No.. 12- is- -said 
to... have. purchased. . the -share of 
the . third -branch represented by: defend- 
ant. No 4 in the-said house-; defendant 
No. 13 had purchased in Oourt auction the 
shares.of the present plaintiff and of. defen- 
dants :Nos. 7 -and 8.-in the - family house. 
The. father-of the defendants.Nos. 14 to 16 
is said to have purchased the-share of the 
fourth branch in: this: house, i. 6. of defen» 
dant. No.: 1,- There: have been - two prior 


(r 
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litigations which have to be noticed before 


we com’ to the present suit, vig., O. 3.. 
_No. 104 of 1914 on the file of the Temporary 


Sub-Ooort, Sivaganga, and O. S. No. 90 
cf 1918 on the file of the Sivaganga Sub- 
' O. 5. No. 104 of 1914 was a suit by the 
Present defendant No. 13, -the widow of 
Raman Ohetti, the third son of Nachiappa 
Ohetti; for recovery of a certain sum of 
money representing her strzdhanam funds. 
As usual amongst Ohetties, her stridhanam 
moneys seem to have been invested in the 
family business of Nachiappa and his sons 
and a8 Raman Onetti had died prior to 
1914, she filed asuit against her father-in- 
law and the four brothers-in-law for recovery 
of these moneys. Nachiappa the {irst son 
died ‘during the pendency of that suit and 
a decree was passed directing the father 


Nachiappa and his three surviving sons, 


$: e, -the present plaintiff and defendants 
Nos. 1 and 2, personally and from out’ of 
the family properties to pay tothe widow a 
sum of Rs. 31,22-15-6 with further interest. 
Fhis decision was confirmed bythe High 
Court in February 1918. Itis in exe- 
cution of the decree in this suit that the 
widow, who is now defendant No. 13, pure 
chased in Court auction the shares of the 
plaintiff and defendants Nos.7 and ð in the 
family house, A large amount still remains 
ed due under the decree. O. S. No. 90 of 


1918 was filed by the P, A, L. family for’ 


recovery of . possession of, the one-fifth 
share of the fifth branch in the family house 
of which. they had become the purchasers, 
Yo this suit they impleaded as party- 
defendants the other members of the present 
plaintiff's family and also. the present 
defendant No. 18. But defendants Nos. 12 
and 14 tọ 16 in the present suit were not 
impleaded there. The plaint merely claimed 
recovery. of Separate possession of a fifth 
share in the house whicn was all that those 
Plaintiffs were interested in. The present de- 
fendanis Nos, 2 and. his. son, defen- 
dant No. .3, _ who were detendants 


Nos. 1 and 2 in. that suit, questioned. 
alie~- 


-the' 
The other 


the binding character _ of 
nation in P. A, L's. favour, 


defendants do not seem to have had any. 


serious objection to P. A. L. getting their 
due share and the then defendant No. 10 
in her character a8 purcnaser of the shares 
of the present plaintiff and defendants 
«Nos. 7 and 8, only raised a question as to 
the quantum of the share that the alichors 
would be entitled-to, namely whether it was 
onerfifth -or only one-sixth because. atthe 


-presumaply have 
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date of the alienation, the family consisted’ 
ot DOL Merety the hve. brothers put ulso of 
the father, She added that she had no 
Objection to partition if .the plaintifis were 
found by the Oourt to be. entiued te any 
share. This being.the nature pê the'plead- ` 
Ings 1n that sult, oe issues then raised must 
been rassed at- the 
Instance ot deiendantes Nos. l and 2 therein 
who naturally wished, if -possible, to defeat 
tne then plaintift’s cam. Toe Udurt overe` 
ruled théir contentions and passed a decree 
for di¥ision and tuis decree was confirmed e 
on appeal by-tne High Uourt. The preliminary 
decree -was passed’ on March 31, 1922, and 
the tind! decres’on December 3, 1¥20. . The 
Preliminary, decree declared the five 
branches.to be entitled to five shares in the 
house and held that tne then plainuifis had 
become “entitled” to the share of the fitth. 
brénch. The tinal decree allotted separate 
portions of the house severally to tae then 
Plalntitis and to the respective ` defendants 
woo represented the dulerent. branches. 
defendant, No. | JU | geming toe portion: 
allotted. to-the shares ot the present plaintif- 
and deiendanis Nos. 7 and 8.” We bave’ 
Btated ‘already thas defendants Nos. 12 ahd 
14 to 16. were not parties. to O. 8. No. 80 of . 
1918 but they claim -that- they- are now’in’ 
possession ot the properties allotted to their , 
Tespective alienors as per the decree in 
O. B. No. BW of isle. tee 
The present. sub was instituted in Janu- 
ary 1¥21, t es even betore the, preliminary.” 
decree was passed in O. 5, No. 80 of 191s. 
As originally. framed, -the plait -prayed- . 
that the family.house and certain: movable’ 
properties of smail-value may be divided ' 
between the parties and “the plaintif given” 
his one-nith share therein. Lt also prayed: 
that tte bulance of about Ks. 12,0uuU- 'due' 
to the decree-holder in U. 3. No. 404 “of” 
1914 be directed to be paid by the various. 
parties according to their respecuve shares - 
und, 1f necessary, that the family house be- 
Bold and the balance of proceeds, remaining | 
aflér discharging the decrees debt _ be. 
divided between. the parties... One. ot-the- 
allegations in-tne plain: was that the -alienae 
tious in favour of some ‘of the alenees’ 
were Wominal, but it was alsu, contended. 
that 6yen if the alienatons. were. binding 
and. supported by-considerauon, that would - 
not ullect the labiuly of tue alenees to’ 
contribute tueir proportionate share of the 
famuy debt, ‘There were also alternative , 
Teliels claimed; in the event of 118 bemg 
held that the alienees irom the- several 


‘Sharers and ‘toe. property in tne hands 5 
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could not be held liable for the decree debt. 
The written statements originally filed 
Taised not merely defences to the suit as 
framed but also counter-claimg, 60_to say, 
with referenge to vgrioua assets and basi- 
nesses in the possession or Management _ of 
the plaintiff, and it is on these allegations 
that more than 320 issues were framed. 
After, these issues had been framed, the 
Plaintiff filed the amendment. application 
referred. at the commencement of this 
gudgment, because in the course. of 1922 
end early in- 1923, the present defendant 
Na. 13 had realized from the present plain- 
tiff the balance of the decrea amount in 
O. S. No. 104 of 1914, , The learned Sab- 
ordinate Judge allowed’ only a limited 
amendment but on a revision petition 
filed by the plaintiff in this Oourt, 
Curgenven, J. drdered the amendment to 
be made as prayed for by the plaintiff. As 
the lower-Court had made certain observ- 
ations with reference to a possible ‘defence 


of limitation to the claim as per the amend- ' 


ment petition, the learned Judge took 
care to make certain observations which 
may be referred to here, He observed : 
L “I certainly do not wish. to allow, the amendment 
af the plaint in any, such manner as will defeat the 
Provisions of thé Limitation Act, ` The circumstances, 
however, are somewhat peculiar, The ‘partition suit 
has been, going on since 1991 and after. the plamt 
wae filed, the plaintiff made the payments in ques- 
tion. Itis rather dificult to see what coprae was 
_ then open to him in order ‘to impose their respective 
liabilities upon the other: members, the defendants 
in the partition suit. It would be soarcely reason- 
able to expect him to file a separate. suit, Moreover, 
the debt which was thus discharged was shown in 
Boh, 0 (1) to the plaint in the partition suit, which 
of course now no longer represents- the facts. I am 
m some’ doubt whether in such circumstances it was 
necessary to apply to amend the plaint and whether 
1t wold not be open to the Uourt trying the partition 
Suit to give credit in ‘its “decree for the plamtıff's 
payment. On these pointa'l wish'to refrain from 
expressing any opinion.” > ..-... a a oe oe 
“ This order’ makes it clear that if a plea 
of- limitation was available to the defen- 
dants, ib was not the -intention of the 
learned Judge to deprive them 6f the benelit 
of that plea by allowing the amendment, 
After tais amendment was ‘made, some 
additional issues were framed. ‘I'he learned 
Subordinate J udge disposed of some of them 
by -an "order dated-‘February 4, 1933, and 
he ‘dealt ‘with: -somie- other issaes’ by his 
-order. dated March 17, 1933. - It 18 by this 
later order that he dismissed thesuit.--  * 
, it will ‘facilitate ` discussion’ to’ group the 
topics dealt with. by the Court below under 


Iwo heads’: (1) limitation, and (2) res judi- 


caida, “The question of lumitation may ~be 


ontpaufaba onRftiak v. NAONTAPPA Cant frar (MADR.) 
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briefly djgposed of, There are two idhues in 
the case raising the question of limitation: 
Issue No, 8 which runs as follows, “whether 
the suit is barred by. limitation ?” and 
Issue No. 34 tothe effect, “Is .the claim 
‘barred ?" Issue No, 8 was raised in answer 
to the claim as originally framed and 
Issue No, 34 was framed. after the amend- 
ment of the plaint. In the judgment 
‘appealed against, the learned Judge pur- 
ports to deal with both the issues., His 
view seeme to be that if the plaintiff's 
claim, whether as originally laid or eyen 
as the result of the amendment, is to be 
regarded as a claim for partition, no ques- 
tion of limitation will arise. In this view 
we concur. But he proceeded to deal with 
the claim introduced by the amendment 
on an alterhative ground. as well, in view 
of his opinion that as a snit for partition 
the present suit was not maintainable. 
Dealing with the claim introduced by. the 
amendment as one for contribution, he was 
of opinion that as an independent claim, it 
would be governed by Art. 99, Limitation 
Act, and as such, it would be, barred in 
respect of sums recovered from the, plaintiff 
more thin three years prior to the date of 
the amendment application. Even while 
expressing this opinion, the learned Judge 
indicated that the proper view would be 
to treat this money claim not as, an in- 
dependent claim but only as an jtem,in the 
accounts to ‘be taken between the parties 
on the partition claim. We think that 
this last” stated view of the learned Judge 
is the correct view. Though Ourgenven, J. 
did not wish to preclude the defendants 
from raising a plea of limitation, his obser- 
‘Valions make it clear that in his opinion 
the amendment did not introduce a new 
cause of action but merely asked the Court 
totake notice of events that had happened 
during the pendency of the suit and mould 
the relief accordiugly : cf. Raman Menon v. 
Chandrasekharan Pattar (1). The analogy 
of similar claims between partners is 
‘clearly in favour of the view that a’ single 
itêm of ‘this kind should not ordinarily be 
‘made the sabject of a separate suit for 
‘contribution but will only ‘form part of the 


‘accounts to be taken between the parties: 


ef. Sadler. v.. Nizon (2) and Pearson. v. 
Skelton (3)..The observations of the Judicial 
Oommittee in Kazim Ali Khan v. Sadiq 


e 4 S 


1 (1912) M W N 37; 13 Ind, Oaa, 808. 0 20. 
ts (1934) 5 B & Ad. 986; 110 B R108, . 
aS (1836) 1 M&W 604; 1 Tyr, 40 MS 416R R 
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Ali Khan (4) point to the same conclusion. 
ln: thik” view we hold that there.is no sub- 
stance in the pleas of limitation, - 
: The plea of res judicata 18 raised by 
Issues Nos. 1 and 38. Issue No. 1 refers to 
the right of the parties to disturb the divi- 
sion ‘and allotment made by-the decree’ in 
O. 5.-No. 90 of 1918, Issue No. 38 apparent- 
‘ly refers to thé ground, on which the learned 
Judge ‘has dismissed the ‘whole suit, ù ei, 
the plea that all the claims. now sought to 
‘be. raised’ by the plaintiff should have:been 
‘Taised: and -adjudicated in O. 8. No, 80 of 
1918. It will be convenient to keep these 
‘two ‘questions separate, So far as what may 
‘be caled- the ‘plea of Gonstructive res 
judicata is concerned, we-are unable to 
‘agree with the view taken by the lower 
‘Oourt. “There ‘is some discussion in the 
Judgment ' of ‘the lower Courf and there 
‘was discussion before ‘us as'to the nature 
of the ‘suit: to -be filed by an alienee in the 
‘Position of the P. A. L, family. We do not 
think“ there: is any conflict between the 
‘authorities on - this point. It is' not neces- 
eary for the purposes of this case to canvass 
the.correctness ‘of the several observations 
made in tbë- course of ‘the judgment in 
Nanjayya ‘v. Shanmuga (5). So’ far as the 
general result’ of the authorities is cons 
cerned, the “position seems to us to be-that 
as - stated’ in: Sundarsanam “ Maistri ` v, 
Narasimhkalu -Maistri (6)-and also in ‘Aiy 
yagart ° Venkataramayya ~w; Atyyagari 
Ramayya (i) at'pp. 697,718 and 71y, there 
can be--no ‘compulsory partial: partition, 
Whether. at the- instance of-a member of à 
joint ‘Hindu: family or at the instance’ of 
‘an alieneé’from any such member. it seenis 
‘to’ US“ Immaterjal” whether the suit by an 
alienee from’a joint family member is to be 
‘called a-partition suit in the technical-sense 
OF not, '! o ANG is ae car 
' Bo far asthe -points tobe determined 
in ‘such A suit are “concerned, there ‘is very 
little: diference- between “the law ‘as laid 
down “in Aiyyagari: Venkdtaramayya Y. 
'Atygagart ‘Kamayya (7); and the law | laid 
‘down in Lburamsa Howther v.  Thiruven- 
_ katasami | Naick it) and -Nanjayya` v. 
` (4) a20 W-N 801; 174 Ind. Gas977: AT 
‘169; 13 Luck 404; 69 1A zy; 138 OLE oz 10 X 
P O 205; d B KOS; 1838 A LK 415; 1938 MWN 
- bab; AB LW 16; 1935 O WAN 9813-67 O L J 350; (1939) 

3 M Ly 210; (use) A L J bis; 40 Bom: ali E S43 
i -¢5) 38M 64, | 657 (1914) M W'N 356; 
a 4 AN 54 Ind. Oas. 565; (1914) M W'N 356; 26 

(6) 25M 149; 11M L J 353, l ki 

uy 25.M 69 at-pp. 697; 718 & 719, > : 
A ): 30 ri and OAs 908; 20M Ld 146; (AL) = 
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Shanmuga (5). In Iburamsa Rowther ° v. 
Thiruvenkatasamt Naick (3) the Full Bench 
has taken care.to say that the alienee 
cannot against the will of the other coe 
parceners insist On a partition ef the 
alienated ` property alone., e.e While it is 
uniformly laid down in the cases that the 
proper course ‘for him will be to sue for: & 
partition ofall the family properties, it is 
generally “recognized that | this course 
18 insisted on only witha view to give an 
opportunity to the other co-parceners to 
show that consistently with the. state of 
the assets of the family and the equities 
existing between the parties, it might, not 
be possible to assign fo the alienor’s 
share the propérty which he had purported 
to alienate... We donot understand these 
cases toluy down that the co-parceners 
who may be inrpleaded as party defendants 
in the alienee’s suit are bound to insist 
upon an adjudiCation in that very litigation 
ot all questi6n8 which may properly be 


agitated in a partition suit between the 


members of the family. - For instance, the 
othermembers may be satisfied that the 
assets of the, family are so large, tbat 
the Court will have no difficulty in allote 
ting -the alienated property .to-the share 
of the alienor and thus giving relief to the 
plaintiff on the basis ọf the . alienation: 
jn such a situstion,. we..see nothing in the 
aputhorities--.to. compel- the --! co-parceners 
either to insiston “a division bemg'offected 
snier se, between themselves or to have, all 
questions in dispute between them..setiled 
once‘for sll in the- alenee's- -Buit itself. 
Even when aesuit for ‘partition had been 
anetituted | by, a co-parcener, iti was ree 
cognized in Palaniammal.v. Muthu Ven- 
-kata Chala 19) at-p.--700, that. other-: coe 
‘parceners migut well be content to continue 
ningdivided and eave, the “decree ọrily. to 
separate the plaintiff from. them. --‘This 
possibuily was recognised by -the Privy 
Ubuncil when the case went on-appeal 
betore them “in Palani Ammal v. Muthu- 
wvenkataéhala ‘Muniagar (10) atp. 259. It 
is wus Clear that ihougn ordinarily, it 
‘may be convenient that allquesticns relate 
ing to the administration of the affais of 
the family should bë settled in a partition 
suit, there is mo principle of law which 
preveils the cu=parceners from reslricling 


. (9.33M LJ759 atp MO; 43 Ind, Oas. 833, ATR 
Avid Mud, 242, a 
(10) 4b M204 at p 259; 87 Ind. Cas. 333; A IR 1925 
PU ay; 541 A 83; 40M LJ 83 6 -P LT 133; 21 L 
W. 439, (1925) M WN330;3 Pat, L R lit; 27 Bom, L 
-B 1303.29 U.W N b40; 33 AL J 746; 48 6A (P O) 
449 (P. U). Vou e R 
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the scope of the suit to-what may be ne- tothe extent of precluding the taktng of 


cessary for the grant-of the relief claimed 
by the plaintiff. Ss 3 
In the present case we have already 
pointed ont thatin O. 8. No, 90 of 1918 
~ the P. A. L. family onlv claimed a division 
of the house in’which ithey had acquired 
a share under -their purchase and we 
ses nothing wrong inthe’ defendants res- 
tricting the scove of the trial ‘in. the cage 
to that claim. It is only reasonable to hold 
fhat whatever would have been an answer 
to the claim made by the then. plaintiffs, 
must have been, pleaded in- that suit. It 
will aleo follow that whatever has been 
actually decided bythe decree passed in 


the suit cannot be re-opened at the inst-. 


ance of any of the persons who were parties 
to that suit or their representatives. This 
is aj) that was laid down bythe Judicial 
Oommittee in Nalinikanta Lahiri v. 
Sarnamoyi Debya (11); But we fail to see 
how it will support the’ view taken by 
the learned Judge under Isue No, 38. 
Taking for instance the present plaintiff's 
claim that provision should be made for 
discharge of the liabilities of the family, 
the legal position. is; in our opinion, as 
follows : To the extent to which a caleula- 
tion of the liabilities of the family as they 
stood on the date of the alienation in favour 
ofthe P. A. L. family would have reduced 
the assets available for division. so as to 
make itimpossiblé to allot tothe fifth 
branch and through’ ittothe P.A. L. a 
fifth share in the family house, it wasa 
necessary defence to -the claim of the 
‘plaintiffa in O.8. No. 90 of 1918 None of 
the parties to that suit or their -represene 
tatiyes can now be heard to gay that on 
Proper calculation of the assets and 
liabilities of the family and the adjustment 
of equities between the parties, a decree 
should not have been passed in favour 
of the plaintiffs in O, S. No-90 of.1918 in 
the terms in which the decree has actually 
been passed. Similarly, none of the parties 
to that: suit or their representatives can be 
‘heard to say thatthe shares of the other 
branches should not have been fixed atone- 
fifth share each nor can -they be: allowed 
to disturb the particular allotment made 
toeach branch on that- basis. But we 
cannot carry the -doctrine of res judicata to 
the further extent contended for before 
as on behalf of the respondents, namely 
Q11) 37 M LING; 24) Ind."Cas. 294; A'T R1914 P40 
$1,411 A 247;1 L W 607; 16M L THH; (1914) M W 
ee L J 23; 17 Bom. LR 1;19 0 W N'531 


accounts in thié suit as. between the co-pare 
ceners themselves or even in respect of 
persons not parties to the former litigation 
ag regards the assets. not then divided or 
as regards liabilities which were not. in fact 
made part of the subject-matter of tbat 
suit.. We cannot accede to the contention 
that. the. allotment of a one-ifth share 
in‘the house to each of the branches 
carried with ìt an implied adjudication that 
the allotment was made. free. of liabilities 
for family debtes, if sty. - = | 

‘Assuming that in accordance witb the 
authorities, tho- plaint in @. S.No. 90 
of 1918 should:-have-been framed asa suit 
for general. partition : and. not in the 
limited form which it actually assumed, a 
-plea of “constructive” res. judicata must be 
determined . only. with: reference .to the 
suit as framed and not with reference to 
what under the law the suit must have 
been. It might -be that the defendants 
.were entitled to insist on the dismissal of 
the suit as framed or on its conversion into 
a -suit for: general. partition. But, within 
the meaning of Expla. 4 to s, 11 they were 
only bound to plead to the. suit as framed 
and their-omission, to “bring in other 
matters wil] not preclude the agitation of such 
matters in a later suit except to the extent 
to “which the relief awarded in- the former 
suit- will actually be jeopardized by the 
later suit. In this cemnection it 18 neces 
sary to notice an argument based on Issue 
No. 4in O. S. No. 90 of 1918. It was con? 
tended that as the resalt of that. issue and 
of the finding of, the Court thereon, that 
suit must be deemed to have been convert- 
ed Into a suit for general partition-and that 
in conseguence it was the duty of the co-par- 
eeners to have sought an adjudication in 
that very suit of all questions relating: to 
the asseta and liabilities of the family. 
We are unable to accept this - argument. 
The suit was: not in fact converted;, the 
contesting defendants Nos. 1 and 2 attempte 
ed to defeat that suit, if possible, on Issue 
No. 4 but that attempt failed. | W hether 
that finding was right or wrong is nof the 
question now; there. ia mo scopp for’ the 
application here of the principle relatéd to 
res judicata as bebween co-defendants bee 
cause there was ‘no contest between the 
co-defendants in the former litigation, 

Mr. Sitarama Rao contended that even 
the pidintiffs in O. S, No. 80 of 1918.could 
not claim to be: exempted from liability 
for a share of the family debts .and.he 
invited our attention to the law laid.dowa 
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in’ Venku Reddi v. Venku Reddi (12) as to 
‘the Durden resting upon an alienee from a 
-member of a joint Hindu family. It is 
:true that the P.-A. L femily'as an alienes 
“were eubject to those: liabilities.” But so 
far as they sought to assert’ their right in 
‘Q.8. No. 80 of 191°) it was the duty of 
: the defendants-to plead that P.A, L. could 
-be granted relief only on the terme laid 
down in Venku Reddit‘ v. Venku Reddi 
(12) As that question had not been rsieed 
-in the former svit, a plea of that kind will 
Dot-now be available to any cf the parties 
to that suit as against the P. A. L. people. 
‘But as’ between the defendants to that 
suit inter sehere was no necessity to ask 
‘the Court when dealing with O. 8. No. $0 
of 1918 to determine the extent of the 
-assete of the family or of its liabilities or 
“to provide for the discharge of the latter; 
and as between them or their representa- 
tives we hold that the present euit is not 
barred by any principle of res judicata 
except in respect of matters actually pro- 
ivided for. by that decree. A furiber ques- 
-tion was raised before us as to the position 
of defendants Nos. 12 and 14 to 16 in the 
present litigation. The alienations relied 
:on by them were anterior to- the institution 
of O. 8. No, 0 of 1918, It cannot be said 
that for the:.purposes of the doctrine of 
-res judicata, these defendants could be 
deemed to have been represented in O, 8, 
No, 90 of 1918 by-the alienore. Prima facie 
therefore they:-would; not be bound by 
anything that. was-done or omitted to be 
“done in O., 8. Ne, 90 of 1918 nor could they 
claim the benefit of any such act or omise 
sion. -There is,--however, a plea that the 
alienations-‘in--their favour are benami 
transactions. .-This question has not yet 
been tried,- If they are found to be benami 
transacticns,. nothing will turn upon their 
absence from the record in O. 8, No. 90 
of 1918. The real owners were parties and 
they would certainly be bound by what 
happened in that litigation. Should it how- 
eyer be found that the alienations are true 
and effective, it might become necessary 
to resopen.O. 8. No. 90 of 1918 on the 
ground tkat persons interested in portions 
of the. property had not been impleaded 
in that suit. We do not at this stage, 
think.if necessary or proper to say what 
the consequence of such re-opening will be. 
Ib. will be best to leave it to the lower 


Oourt to deal with that question. We can 
ORES Sp Daan ON ee re 
adh; 4 ; 267; 25 L ‘ 
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. -instances, they are not very definite. 
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‘only indicate that the decision in Ò. 8. 


- No. 90 of 1918 will not as euch be binding 


on these defendants, as their interests had 
come into existence prior to the institution 
ót that suit. It will also follow that these 
irvestiga- 
tion of questions of the kind indicated in 
‘Venku Reddi v. Venku “Reddi (12) as 
regards the alienations in their favour. 
.. As regards: the other issues on which 
the {ower Court has recorded findings dr 
‘expressed opinions, it is not easy to deter- 
mine -how far ` those findings have been 
influenced by considerations which we 
have held above to be grroneous. Some 
‘ofthe findings are expressed only contine 
gently or hypothetically and in or 
oa 
think it will he best in the circumstances 
to set aside ‘all the findings of the lower 
‘Court, lest they should hamper the lower 
Gourt in the proper determination of the 
matters in dispute between the parties. 
. “The -decrees -of the lower Ovurt is set 
adide and the case remanded for disposal 
ón the’ merits in the light of the above 
observations, Al) parties will be at liberty 
to .adduce further evidence. Though the 
appellant has succeeded on some ‘of the 
questions of law raised in the appeal, it is 
not possible at the present stage, to guage 
the extent of his success; this will become 
possible only when the merits of the' case 
have been gone into. We do not, therefore, 
thiñk it proper to make any final order as 
to costs of the appeal at this stage. It will 
be more equitable to leave the costs of the 
appeal to be provided: for by the lower 
Court in its revised ‘decree, as it will then 
bein á better position to do so. It has 
been mentioned to us that the statement 
in para. 18 ofthe judgment of the lower 
Court dated March 11, 1933, that the legal 
representative of defendant No. 2 and of 
defendants Nos. 11 and 15 -have not been 
brought on record, is incorrect. The lowér 
Court will verify this matter. The court- 
fee paid on the memorandum of appeal is 
directed to be refunded. As ib is repre- 
sented that the appellant is away in the 
Malay States, the certificate may be issued 
in the name of the appellant's Advocate, 
Mr. B.N. Appuswami Ayyar. i 


N.-D, Case remanded. 
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a BOMBAY HIGH COURT 
Appeal: No. 46 ‘of 1938 
March 17, 1939 i 
~" Baaumuent, O. J. AND B. J- Wanta, J. - 
BAI SHEVANTIBAL Pratntirr— 
r APPELLANT : 


I e - versus 
- JANARDAN R, WARICK AND orasrs— 
- DBPENDANTs—RESPONDBNTS- | 
~ Limitation Act (IX ` of 190%), Sch, I, Arts, 143, 
144, 120--Distinction between Arts. 142 and 144— 
Adverse possession, meaning of—Hindu Law—Joint 
*Jamuy—Alienalton—Co-parcener— Purchaser from— 
Right of possession, nature of—Poesession of other 
co-parceners, whether adverse to him—Some ‘co- 
parceners, mortgaging their share and one of them 
selling his share to mortgagee —Suit by mortgagee s 
successor-in-tttle for partition and allotment of 
share and enforcement of mortgage—Article ap- 
plicable— Mortgage—Suit on— Oosts—Cosis when 
property incurred in enforcing morigage and when 
mot incurred, = : 
Per Rangnekar, J.—Article 142, Limitation Act, 
applies in cases where a plaintiff sues to recover 
.posseasion on the allegation that he was in posses- 
sion and that his prior possession is lost by dis- 
possession or discontinuance. The sole question 
‘under that Article is, has the plaintiff alleged that 
he was in possession and that he has been dis- 
possessed, whereas the sole question under Art. 112 
ig, is the plaintiff owner of the property in - ques- 
tion ? In other words, hag the plaintiff set up his 
title to the property, leaving it open to the defend: 
ant to say that although the plaintiff ia the 
owner, the defendant is in possession which is 
adverse to him? Under Art. 142: there must be an 
allegation of prior possession and subsequent, dis- 
possession -or discontinusnce, and if is for thé 
plaintif to prove that such dispossession or dis- 
continuance hag taken place within the period of 
limitation provided in that Article. It dosa not 
matter whether he is dispossessed by the defendant 
. or any one else, for Art. 142 does not mention the 
word ‘' defendant” as Art, 144 does. If it is the 
plaintiff's case that he was in possession of certain 
property but that possession is lost by disposses- 
sion or discontinaance, then if the dis ion or 
. discontinuance took place more than 12 years prior 
to the suit,the suit would be barred. All that is 


By adveras possession, is meant possession by a 
person holding the land, - on his own behalf, or 
some person other than the true owner, the true 
owner having a right to immediate possession. 
Bejoy Ohunder Banerjee v. Kaliy Prosonno Mooker- 

- jee (38), relied on. (p. 31, col. 1.) . l 

It is settled law in Bombay that the share to 
which an alienes is entitled on partition is the 
share to which the alienor was entitled “at the 
date of the alienation, and not at the date when 
the alienee seeks to reduce his interest into pos- 
sesaion, Naro Gopal v., Paraganda (15) and Chinnu 
ie v. Kalimuthu Chetty (31), relied on, [p. 32, 
col. 1. l 


Per Beaumont, O. J. and B. J. Wadia, J—A 
purchaser from & member of a Hindu’ joint family 
does not’ acquire a right to be considered himself a 
member of the joint family in place, of the. vendor, 
or a right to have joint possession of the family 
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pert? in places of the vendor, nor, ofe course; 
oes he adquire any right to poseéssion any 
specific part of the property, that being a right 
which the vendor himself did not possess. The 
only right which the purchaser haa in such & case 
is a right to sue for ition and procure to be 
allotted to himself the share which weuld have gone 
to his vendor. |p. 33, col. 2.] 
[Case-law referred to } ý A 
Two things necessarily follow from the proposi- 
tion that the purchaser is not entitled to Joint 
bore of a Jami property Afri that he 
cannot rely on t inary ruis at the 
sion of one co-tenant is the on of all, 
Secondly, that the possession of other co-owners 
cannot adverse to him because adverse - 
sion denotes exclusion of somebody entitled to pos- 
session, and if the purchaser is not entitled to pos- 
session, he cannot be excloded. fp. 34, col. i] | 
Two out of three undivided membere of a joint 
Hindu family mortgaged their share in the Joint 
property in 1879. In 1882, one of them sold his 
share to the mortgagee. The vendor died in 1896, 
and the other mortgagor in 1898. Both of them 
left no male issue. In 1937, the successor-in-title 
of the mortgagee filed a suit for partition of the 
joint family property and to have allotted to him 
a share SA EAE by the mortgagee from one of 
the co-parcenera and also sought to enforce the 
mo) tgage : 
- Held, that neither Art. 144 nor Art. 143 applied, 
the only Article applicable being Art. 180 and the suit 
therefore was time-baried. Ham Lakhi v. Durga 
Charan Sen (22), distinguished. 
A mortgages is entitled by contract oe 
costs, and that includes costs properly incurred in 
enforcing his mortgage. Lut, where the mortgage 
had never been acted upon, since the time it was 
executed and the mortgagee when asked before the 
smt to prodace the mortgage-deed and state, what 
amoont was due under it, refused to assist in any 
way and filed suit, which only resulted in the 
payment of very much less than the plaintiff 
cla » -~ 


imed: 

Held, that it could not be said that the costs‘n 
this suit were costa properly incurred by the mort- 
gagee. [p. 34,001. 2.] 

A. from the judgment of Range 
nekar, J.,in Suit No, 1243 of 1937, dated 
September 8, 1938. l 
"Mr. S A. Desai and Bir Jamshedji 
Kanga, for the Appellant. 


Messrs. N. P. Engineer and S&S. A, 
Tendulkar, Purshottam Tricumdas and M. 
V. Desai, for Respondents Nos, 1 to7 and 
8 and 9, respectively. 


Judgment In Suit No. 1243 of 1937. 


Rangnekar, J.—(After giving the facts 
of tLe case and the contentions” of the par- 
ties, his Lordship proceeded). It is clear 
that on the pleadings the material questions 
which arise are : first, what amount is due 
to the plaintiff under the mortgage of 1879; 
secondly, whether the suit is barred -either 
under Art 142 or under Art. 144, 
Limitation Act, 1903; and, thirdly, whether 


. the plaintiffs to the counterclaim ara 


0 
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entitledeto their counter-claim. The: plaintiff 
has led no oral evidence, por has she gone 
into the box, and I think it is open to me 
to draw. the strongest inference aguinet 
heru from that fact. Ono behalf of the 
plaintiff, the mortgage, the sele deed, the 
alleged rent note and one or two documents 
have been putin. The defendants, on the 
other hand, have examined defendant No. I 
and-a witness, who actually was living in 
the property frcm 1901 to 1927 or 1998. 
On the first question as to the amount due to 
the plaintiff; there is no dispute left between 
the parties, ‘as' it- ie. admitted by the plain- 
tif that the emóuùnt, which is brought into 
Court, is the correct amount due under the 
mortgage,. . - 
“The main question is, whether'the suit is 
barred under the law of limitation. The 
plaintiff's contention is that the case, if at 
all, would:be governed by Art, 144: go that 
the burden of establishing adverse posses 
sion would be on the defendants. This is 
not disputed on behalf of the defendants, 
but if is contended on their behalf that 
before they can be called upon to establish 
their adverse possession against the plain- 
tiff, the plaintiff's suit ia barred on the 


‘ allegations made in the: plaint itself under 


Art. 142, and that the plaintiff on -these 
allegations must firet prove that she wes in 
possession and has been dispossessed or has 
discontinued her pcssession within 12-years 
of the institution of the suit. In answer 
to the latter contention, it' is argued on 
behalf of. the plaintiff that Balkrishna 
Bapuji, by-reagon of the sale in his favour 
in 182, became atenant-in-common with 
the other members of the joint family, and 
therefore it is not necessary for the plain- 
tiff to prove that she or her predecessor-in- 
title was in possession and dispossessed 
within 12 years of the suit, but that the 
defendants must prove ouster within the 
meaning of Art, 144..The case therefore 
has to be -considered from two points of 
view: .first, whether an alienee from a 
Hindu cc-parcener becomes automatically, 
as the result of the alienation in his favour, 
a tenani-in-common with the rest of the 
joint family, If that contention .is correct, 
then it is clear that no bar under Art, 112 
would arise. But if tbat contention is not 
correct, then it -is not disputed that the 
burden of proving possession and dispos- 
session within 12 years, having regard to 
the allegatichs made in the plaint, must 
rest upon .the plaintiff. I shall frst direct 
myself to that question. 


"NOW, Jt cannot be disputed that alienation 


- 
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bya member of a joint family or a co- 
Ana was not known .to Hindu Law. 
The theory of the . Mitakshara 18 clearly 
against such a right jin any individual 
co-parcener of a joint and undjyided Hindu 
family, except perraps in tbe case of a 
Hindu father or a Hindu manager. The 
restriction upon the power of an individual 
member of 8 joint family to alienate his 
right, title and interest in the joint family. 
property, or his undivided sbare in the 
joint family property, was relaxed in courses 
of time, first in favour of execution . cere- 
ditors. The earlier cases in Bombay—and 
I shall confine myself as far® as possible to 
the law as obtains in this Presidency— 
appear to be opposed to the right of alien- 
ation by a co-parcener, and it was actually 
laid down in Ballojee Bapooji Hurbareh v. 
Venkapa Newada (1), and in Bajee Sudshet 
vPandoorung Ramchundar (2), that a sale 
or mortgage by one of, two undivided 
brothers was invalid, even for his own share ; 
of the undivided property.. The . right 
however gradually came to. be recognized, 
presumably for the purpose of protecting the 
creditors of the joint family, and in parti- 
cular execution creditors and purchasers at 
Court gales. The whole . of the previous 
case-law was examined by Westropp, O. J i 
in 1878; and the lesrned Ohief Justice, 
whilst admitting that the strict law of the 
Mitakehara was in accordance with the law 
laid down in ete stated that the oppor 
site practice had prevailed in Western 
India. He.therefore held -that he was coms 
pelled to depart from the law laid down in 
Bengal-in so far as'it denied the right of a 
Hindu ec-parcener for valuable considera- 
tion. to sell, incumber, or otherwise alienate, 
his share in the. undivided family property: 
gee. Vasudev Bhatt v. Venkatesh Sanbhav 
‘The next question which confronted. the 
Courts. was as to how the right in favour of 
an alienee from an individual member of 
a joint and undivided Hindu family was to 
be enforced or given. effect to. Now; under 
the Mitakshara Law, no individual member 
of a joint ‘family has a right to say that any 
specific portion of the property is exclusively. 
his own, and it was ,held by, the Courts 
therefore that.the purchaser at a Court 
was not entitled to claim to be put in 
sale “possession of any definite piece of 
property sold to him. “This was laid 
down so far back as in Kalee Pudo 
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Banerjee v._.Choitun Pandak- (4), and 
Kallappa v. Venkatesh Vinayak (5). It 
is not necessary to refer to the course taken 
by the Courts since then for the purpose nf 
enforcing ane alienation made by an indi- 
vidual member of a joint family in favour 
of the alienee,* but since 1875 it may’ be 
‘taken that the view of the Oonrte in this 
Presidency was thatthe only mode by which 
the Oourt could enforce the right of the 
purchaser was by a decree for partition and 
fccount. But in- actually effecting parti- 
tion the Oourts on egnitable considerations 
adjusted the rights of the dividing members, 
including the stranger-purchaser. in such 
a manner 468 to, as far'as possible. allot 
to the stranger-purcharer the identical pro- 
perty sold to him, or, if that was not pos- 
sible, as such of that property as fell to the 
Bhare of his vendor, and failing that; 
property of an equivalent value out of the 
properties coming tothe share of the-vendor 
and this principle -of equity was for the 
first-time given effect:to in the well-known 
cases in Pandurang Anandrao v. Bhaskar 
Sadashiv (6), and Udaram Sitaram vy. Ranu 
Panduji (7). - 
Now, it is well-established in thia Court 
that a purchaserof the undivided Rhare of 
£ Hindu co-parcener is not entitled to pos- 
session and cannot obtain possession of any 
specific property, or. even the portion 
representing the undivided share of hie 
vend-rin any specific property. Nor is he 
entitled to joint possession with the other 
co-parceners, but his only remedy is to 
Bue fora general partition. On the other 
hand, it is equally well-established that if 
the alience has gone into possession of 
any specific property belonging to the joint 
family ‘as the result of the Court sale in his 
favour, the other members of the family are 
entitled, if they so choose, to be put into 
joint possession without being driven toa 
suit for partition. Tn 1875, however, a 


question arose whether that was the only. 


remedy left to the non-alienating members 
of the family as against the stranger pur- 
chaser, and in Mahabalaya v. Tinaya (8), it 
was keld by West, J. that a purchaser of 
the right, title and interest of a member of 
& joint family cannot be ejected from anv 
specific ‘property in his 
which he has, obtained „possession. The 
judgment is very short. The suit was 


instituted hy: Mahabalaya and his brother 
r eo WR IU. ° 


possession or of 
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Ramaya to sat aside the aale of certain im- 
movable property made in execution of a 
decree obtained by defendant No. 3 AgAInat 
defendant No. 1, who was the plaintiff's 
cousinand joint with them. and to reenver 
Dossersion of a moiety of the property from 
the execution purchaser. who was defend. 
ant No. 2, The lower Courts diamissed. the 
plaintiffs’ snit holding that the gale waa a 
proper sale and made for a debt which 
was hinding on the joint family. Weat, J, 
observed that defendant No, 3, who waa the 
decree- holder. took only the interest of hia 
debtor, and what that interest. was and how 
the transaction could he madé good, if at 
all, for the henefit of the purchaser of a 
co-Parcener's interest in a partionlar piece of 
land forming but a part of the enmmon 
property, would have to be disposed of, if 
he were seeking voaseasion. according to 
the principles laid down in Pandurang 
Anandra» v. Bhaskar Sadashiv (6°, Then 
the learned Judge pointed ont that the pur- 
chaser had got into possession, and that he 
was holding it with an accompanying right 
as the judgment-debtor, Timava, could have 
transferred to htm. Then follow the follow- 
ing observations (p, 1404): - 

“He is in, therefore, as a -tenant-in-common with 
Timaya’s co-parceners, the plaintiffs. They are 
entitled to possession in common with the pur- 
ohaser, and ifthis is refused, they may enforos 
their right by .a suit for a share of the enjoyment 
or for a definition in specie of the portions in which 
each party is to have for the future a nole interest ; 
but they are not entitled to eject the purchase 
wholly from a defined moiety of the land. Je may 
turn out on inquiry that, on an equitabls adjust- 
ment of the several rights of the members’ of ‘the 
joint family and on a marshalling of the elements 
of its estate, so as to give effect, so far as may be, 
to the execution sale of land ag included in 
Timaya's share, the whole of the land in dispnte or 
more than à moiety of it may be left inthe handa 
of the defendants. In the meantime, we cannot 
say that the plaintiffs are entitled to separate 
exclusive posression of any particular portion.” 

This case was followed in Babayt 
Lakshman v. Vasudev Vinayak (9). K allapa 
v. Venkatesh Vinayak (5)and Patil Hari 
Premii v. Hakamehand (10) and since 
then it reems to have been assumed that 
an alienee of the right, title and interest. 
of an individual co-parcener is a, tenantein- 
common with the rest of the family. Two 
years after this, the cage in Deendayal Lal 
V. Jugdeep Narain Singh (11) was decided 
by their Lordships of the Privy Council, 
and the decision in that case was followed, 

(1895 ` 7 i 
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first, iÅ Suraj Bunsi -Koer v. Sheo Persad 
Singh (12) and again in Hardt Narain 
Sahu v. Ruder Perkash Misser (13). In 
Deendayal Lal v. Jugdeep Narain Singh 
(11) and in the later case in Hardi Naram. 
Sahu v. Ruder Perkash Misser (13) their 
Lordships of the Privy Council laid down 
the form of :the decree which is to be made 
in.such cases. In the first case their 
Lordships passed a-decree direc'ing the 
purchaser to deliver possession of the whole 
property.to the sons and declaring that the 
pourchaser had acquired the interest of the 
father and was entitled to take proceed- 
ings- to -have «hat interest ascertained by 
partition.. The same decree was. made in 
Hardi Narain Sahu v. Ruder Perkash 
Misser (13). In Suraj Bansi Koer v. Sheo 
Pergad Singh (12) the facts. were that a 
Hindu- father bad, mortgaged certain 
property and -the mortgigee had obtained 
a decree for the sele of the. property. The 
property was put up for sile and purchased 
by a stranger. The objection .raised by 
the sons overruled, snd the sons therefore 
brought a substantive suit. It appears 
that in this case the purcuaser had not 
entered into possession of the property as 
in Decndyal Lal v. Jugdeep Narain Singh 
(11) and Hardt Narain Sahu v. Ruder 
Perkash Misser -(13). It was found that the 
debt incurred by the father was for 
immoral purposes. The Privy . Oouncil 
held thatthe pioper decree to be passed 
Wes an order declaring that the purchaser 
acquired the undivided interest of the 
father in ths property with such power of 
ascertaining the extent of that interest by 
moans of & partition ss the judgment- 
debtor himself possessed before the Bale 
and .an order confirming the possession of 
the sons subject to such proceédings to 
enforce his right as the purchaser might take. 
All these cases: were no doubt in Bengal, 
but they were under the Mitakehara Law. 

‘ The Madras High Court has understood 
these Privy Oouncil decisions as laying 
down broadly that the purchaser in pos- 
session is liable to be ejected at the instance 
of the non-alienatiog co parceners and that 
such a purchaser does not become a tenant- 
in-common with the other members: see 
Maharaja of Bobtili v. Venkataramanjulu 
Naidu (14). In Naro Gopal v. Paragiudu 
15), the suit'was instituted by certain co: 
AS) 5 O 148: 61 A 88; 4 Bar. 1(P Op 

(13) 100 626; 11 I A 26;4 Bar. 510 (PO). | 
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Parceners to set aside a-gale of a apecific 
property made by defendant No. 2 in favour 
of defendant No. l, and the main question 
which arose was; what was the interest in 
the property which pissed tothe purchaser ? 
The learned Judges, dissenting from 
Gurlingapa v, Nandapa (16:,-held that an. 
alisnee acquires the fraction of the share-to 
which the alienor was etititled at the date 
of the’ alienation, that that share 18 nok 
liable to be either increased or decreased 
by the death of the other co-parceners even 
if he stands by and does not insist on partis 
tion, and their Lordships passed a partition 
decrees on that footing. Heaton, J. observed 
as follows (p. 356*), 

“I agree that by the sale, defendant No. 2 acquired 
& share of one half, not of one-third only in the land 
sold. Buthe acquired a right to partition, not a 
right to possession prior to partition. As their 
Lordships of the Privy Council stated in Baboo 
Hardet Narain Sahu v Ruder Perkash Misser Gish 
at p. d0t: ‘According to the judgment of a 
Lordships in Deendayal Lal v. Jugdeep Narain 
Singh (11), the decree which ought properly to have 
been made would have been that the plaintif ..... 
should recover possession of the whole ofthe pro- 
perty, with a declaration that the appellant, as 
purchaser atthe execution sale, had acquired the 
share and interest of Shib Porkash Misser, and was 
entitled to take proceedings to have it ascertained by 
partition.” : 

lo Hanmandas Rumdayal v. Valabhdas 
(17), the facts were as follows: Defendant 
No. 5 and the plaintiff. bis minor son, 
constituted an undivided Hindu family. 
Defendants Nos. 6 and 7 obtained a money 
decree against defendant No. 5, and in exe- 
cution of the decree, defendants Nos. 1 to 
4 became purchasers at the Court sale of 
two of the properties belonging to the joint 
family. The plaintiff, thereupon, brought. 
a Buit against his father (defendant No. 5) 
and the decreesholders a3 well as against 
the auction-purchasers for a declaration 
that the plaintiffs half share in the two 
properties did not pass to the auction-pur 
chasers and for possession of his half share 
on equitable partition. The lower Oourt 
decreed the plaintiff's claim. On appeal to 
the High Oourt it was contended (1) that 
the san’s interest in the property did pass 
at the Court sale, and (2) that the suit for 
& Partial partition of the family properties 
was bad. ‘The following observations 
made by Batchelor, J. at pp. 21-25{ are per- 
tinent: 

“On the whole, therefore, it was contended that 


(16) 21 B 797, 
(17) 18 B 17; 46 Ind. Oas. 133; A I R 1918 
101; 20 Home L R 473. i 
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this sujt could not- succeed, and that the Court 
should direct the plaintiff, if a0 advised, to amend 
his plaint eo as to convert the suit into one for 
general partition. so that on such general partition, 
if made, the equities between the parties might ha 
adjusted in the manner which I have indicated. It 
is unnecessatys however, to consider what the 
‘Coart’s view would be apon this argument if the 
point were resentegra, open to determination ‘now 
without reference to pronouncements by a higher 
Court and with -reference only to the decisions of 
Sir Michael’ Westropp and Sir Ravmond West, 
‘Those decisions were delivered in 1875, and in 1877 
in Deendayal Lal v, Jugdeep Narain Singh (11`, their 
Lordships of the Privy Council have, I think, indi- 
cated their preference for another coarse of Dro- 
‘cedure in such litigation. In considering thia deci- 
sion of the Privy Council's in contrast with the 
judgments of Sir Raymond- West’ and Sir Michael 
Westropp, it is, [think of some materiality tò point 
out that in the Bombay euits the plaintiff wng not 
the co-parcener but the purchasar, whereas before 
the ‘Privy Council the converse was the case In 
Deendayal Lal v Juqdeep Narain Singh AD, their 
Lordships at the end of their judgment vay that 
they are of opinion that they ought notto interfere 
with the decree under appeal so far as it directa 
the possession of the property, all of which appears 
to have been finally and properly found to he joint 
family property, to be restored to the’ respondent 
(that is, the plaintiff, the son of the judgment-debtor). 
But they think that the decree should be varied by 
adding a deolaration that the appellant, as pur- 
chaser at the execution sale, has acquired the share 
and interest of Toofani Singh in that property and 


_ ig entitled to take such proceedings as he re 


advised to have that share and interest ascertei 
by partition.” 

Kemp, J. observed as follows (p. 27*) : 
. “Now an auction-purchaser of the share of a 
co-percener gold in execution of a decree against 
the co-parcener, in order to separate the share of 
the co-parcener from the joint family property 
must bring a suit for partition.” 


The: question which I am considering, 
directly arose in Pandu Vithoji v. Goma 
Ramji (18), and it was held there by Heaton 
and Havward, JJ. relying on the deci- 
sion in Deendayal Lal v. Jugdeep Narain 
Singh (11)-and Hardi Narain Sahu v. Ruder 
Perkash Misser (13), that ` joint possession 
cannot be given in such a case to the 
purchaser, but merely a declaration that 
he- has ‘acquired the interest of the vendor, 
whatever that may be, in the particular 
property, and a direction that he be left 


to recover that interest by separate suit. 


for partition in which all necessary parties 
and - properties should be joined. The 
plaintiffs’ rase in the suit, which gave rise 
to the appeal, was that they obtained 
possession of the fields which they thought 
they had bought and they were afterwards 
dispossessed, and so they brought the suit 
against. the nonealienating member. of the 
family and anotber person ¢o recover 
(18) 48 B 473: 50 Ind.§ Oas. 765; A IR 1919, Bom. 
84; 31 Bom. L R 913; . je 
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Possession. The lower Oourts passed a 
decree for joint .possession as to which 
-Heaton, J. observed ag follows (p. 4754) : 
“To me personally, it is an extraordinary thing 
that any stranger should ever be placed in . joint 
possession of joint Bindu family property, sharing 
the possessidn with the oo-parceners in the joint 
family. If one stranger can beso put in possession 
then another can, You may have a Muhammadan, 
a Parsi or a European put into joint possession with 
‘the members of a Hindu family of their joint 
family property. So great an anomaly or as I 
should say, absurdity, as this is not supported by 
the highest authority. The matter was dealt with 
bythe Privy Oouncil in Deendayal Lal v. Jugdeap 
‘Nerain Singh (11), and their decision was afterwards 
‘followed in Hardt Narain Sahu v Ruder Perkash 
-Misser (18, I think myself I cafnot do better than 
follow the very words used in framing the decree 
of the Privy Council. The plaintiff obviously can- 
not obtain full possession of the property which is 
what he sues for, for he is not entitl to such 
possession. He ought not to. be allowed to have 
Joint possession for, that, as I have explained, is 
contrary to reason and authority. The most that 
he can get is a declaration. We made the declara- 
tion in this form. The respondents, as puroahasera 
at the sale by Vithu, have acquired the share and 
interest of the said Vithu in the property sold 
and are entitled to take such proceedings as they 
may be advised, to have that share and interest 
ascertained by partition, Olaim to recover posses- 
sion is dismissed. Both parties should bear their 
own costs throughout ” 


+ 


As pointed out in Mayne's Hindu Law i 


. (9th Edn.) at p. 496, f. n. (1) the case in 


Pandu Vithojt v. Goma Ramji (18), is incon- 
sistent with the cases in Mahabalaya v. 
Timaya (8), Babaji Lakshman v. Vasudev 
Vinayak (9), Kallapa v.Venkatish Vinayak 
(5) and Patil Hari Premji v. Hakamchand 
(10), and there can be no doubt that th&t 
is so. The same question arose in Bhau 
v. Budha Manku (19), in which the three 
Privy Council cases, to which I have refer- 
red, as well as Naro Gopal v. Paragaudu 
(15) and Hanmandas Ramdayal v. Valabhe 
das (17), were discussed. The leading judge 
ment was delivered by Fawcett, J. who held 
that ifa purchaser was already in posses- 
sion and a suit for recovery of possession 
was brought by an excluded co-parcener, 
the purchaser need not necessarily be eject- 
ed but the Court has discretion to declare 
him entitled to hold (pending a partition) 
asa tenant-inecommon with the other coe 
parceners. It may be, as the learned Judge 
says, that the observations made in Pandy 
Vithoji v. Goma Ramji (18) and Naro 
Gopal v. Paragauda (15) as well as in 
Hanmandas Ramdayal v. Valabhdas (17), 
werè obiter dicta, but it is clear that the 
decisjon in Pandu Vithoji v. Goma Ramji 

(19) 50 B 204; 96 Ind. Oas, 186; A I R 1926 Bom. 
499: 28 Bom. L R 765. ! 
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(18), wab clearly inconsistent withthe deci- 
sión in Mahabalaya v. Timaya (8) and in 
all the. three cases the Privy Uouncil deci- 
pions in: Deendayal Lalv,.Jugdeep Narain 
Singh (11) and Hardi Narain Sahu.v. Ruder 
Perkash Misser (13), were carefully cone 
sidered; and the effect of the decisions 
expressed. Jt appears that an application 
that the question may be referred to a 
Full Bench-was made:but rejected, but tke 
Jearned: Judge held that the principle of 
the two Privy Council „decisions did not 
apply in Bombay, asthey were cases from 
‘Rengal,.and that the law -of Bengal as 
Tegards the power of a cc-parcener'to alie- 
nate bis share was different from the .law 
‘obtaining in this Presidency. That unduubt- 
edly is -true.so far asa private alienation 
bya member of a joint family is concerned, 
but both the cases were cases cf Oourt 
sales, and, as observed by Mulla in his 
Hindu Law (Edn. 8), at p. 294: 

-The Mitakshara Law as administered in all the 
Provinces allowe the:sale of the undivided interest 
ee co-parcener in execution of a decree against 


Jn this, respect ‘there: is no distinction, 
as the authorities show, between voluntary 
salé and involuntary gale. But with all 
respect tothe: Jearred Judge it. is. difficult 
to appreciate the distinction which he has 
made. What the decision amounts to really 
is thie, that when a purchaser from -a 
member of s jcint family is in pcssession 
of the property sold to him, if the none 
alienating memters of the family bring a 
suit'to eject him, then in: 6 prpper case the 
Court may eject him, but in | other, cases 
the Court should refuse toeject him and 
either put the non-alienating members, in 
possession or ask them to file a suit for 
partition © . , ie Se. aa 
But it is clear, law that the members of 
a.joint family are not under any compal- 
si'n to come'to any partition., It is ‘a right 
which the law gives them, which they 
can exercise at tbeir pleasure, and why in 
gome cases, if che of the members of a 
joint family sèlls his'share to a etranger, 
thé other members should be compelled 
to, file a suit for partition, if they do not 
want joint possession with the parchaser 
in pPcssession, and in other cases a decree 
in ejectment should be made against the 
atranger-purchader, it is difficult to , appre- 
. ciate. This qese is strongly rélied upon . by 
the learned Coungel on behalf ‘of the ptaint- 
iff... But assuming that, the decision: is 
correct tke result is that an alienee from a 


in certain cases but ceases to be a tenant- 
in-cOommon in. other cases, and: whether he 
should be treated as a tenant-1D-commom 
and allowed to remain in possession- of the 
property of. which he is: ime possession 
remains at the discretion of the Court -as 


to which no rigid rule can "ever he laid 


down. _In this state of authorities, I think 
it is open to me to consider the question as 
to whether by mere alienation a- stranger* 
becomes e tenant-in-common with the reat 
of the family, or whether even if the stran=-° 
ger purchaser goes: into possession he can 
e treated as a tenant-in-common. The 
decisions are that where the -aslienee .is 
entitled torecoverthe share which would 
come to his alienor on partition, it- is open 
to him in 8 suit brought by the othér 
coeparceners for restitution of the specific 
property alienated, to insist that any, relief 
which may. be granted to the: plaintiffs 
should be conditional or their assenting to 
a partition so far as regarded the alienor'’s 
interest in the joint family property to 
give effect to his.right: sea : Ram kishore 
Kidarnath v. Jainarayan Ramrachhpal (20). 
In Bombay it has been consistently held 
that the only mode in which an execution- 
purchaser cap enforce his rights is by ‘a 
suit for a partition of the debtor's share in 
the whole estate to which, of course, al] 
the members of the joint family are neces 
sary parties In carrying out the decree 
for partition, the Court will, as far. as-it can; 
with regard to the interest of others, award 
to the purchaser any specific portion to 
which the debtor may have been entitled. 
This discussion will show that itis only on 
equitable grounds, and not on any princi- 
ples of Hindu Law, that a purchaser's right 
to realize- bis sale has been recognized by 
the Courts. Butis there any justification 
for the view that because a’ purchaser ‘is 
put in possession of a specific property. 
belonging to the joint family, he becomes 
a tepant-in-common with the other mem- 
bers of the family. It was in : Mahabalay 
v: Timaya (8), that the expression “ténant+ 
in-common”™ in connection with a purchaser 
from a co-parcener in a joint family was 
for: the first time introduced. No reasons 
were given in that case for that view. It 
was not necessary to describe the tenure 
of sach a person as that of a tenant-in- 
common. It’ would have been sufficient to 
state that a purchaser froma member of 


(20) 40 © 986: 30 Ind. Gas. 958;-40 I A 813/-(1918), 
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a joint family, if i in Possession, is entitled to 
remain in ion. -The discussion of 
the cases to which I have: referred clearly 
shows that all the while the Oourts have 
been -engaged upon the task of enforcing 
the rights of g purchaser from a member 
of a joint family and they acted on eguit- 
able considésations so as to sanction such 
alienations, and to say the least, Tam un- 
able, with the greatest respect to the learn- 
eed J udges in Mahabalay v. Timaya (8), to 
take the view that itis necessary to intro- 
educe complicated notions applicable to the 
Peculiar law appertaining to real property 
in England- nor is it necessary to start a 
further innovafion as, with respect, seems 
to me to have been done in Bhau v. Budha 
Manku (19). Under the Mitakshara Law 
in any case itis clear that no such thing 
as tenancy-in-common is known or was ever 
known. 

The main incidents of this particular 
tenure are that a tenant-in-common is 
entitled to go into pcssession whichis held 
in common -at any time he pleases. But it 
has been Leld over'and over again by our 
Oourts that a strangel-purchaser is not 
entitled to be put in posseesion of any por- 
tion of the joint family property which he 
has purchased; nor, because he is kept out 
Of the joint family property he has pur 
chased, 1s lie entitled to any mesne Pprfroiils 
against the joint family in possession as 4 
tenant-10-common in English Law would 
be. This isbeyond doubt having regard to 
the decisions in this Court. I have pointed 
out that the theory ot the Mitakshara Law 
is against alienation. Under that law all 
the co-parceners are jount owners of the 
property but only as members of a corpo- 
ration, ın which, although there may be 
shafe-holders, it could not be said that 
they had any defnite shares until at any 
rate partition is effected. The family cor- 
| poration remains unchanged, though the 
individual members may either increase or 
diminish, and no member of such a family 
can predicate that he, that particular mem- 
ber, at any particular moment is entitled to 


a detinite share, and although, as the latest- 


decision shows that the share whicu passes 
to a stranger-purchaser as a result of, the 
alienation made by a member of a joint 
family must be taken as the date ot the 
alienation, it is quite clear that in working 
out that snare at the time of partition he 
may gain nothing, for, before’ partition can 
be eftected, an account has to be taken, and 
it may well happen that in taking such: an 
account nothing might Temain.to the . share 
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of the alienating member, and consequently 
nothing would come to. the hands%of the 
alenee. 

“On a careful consideration of the autho- 
rities, I am inclined, to. agree with the view 
taken in Maharaja of Bobbili v. Venkata- 
ramanjulu Natdu (14) and the observa- 
tions of Heaton, J» in Pandu Vithojr v. 
Goma Ramji (lr), tu which I have referred. 
In wy opinion, the authority of the decision 
in Mahabalaya vV. Timaya (3), is shaken by 
the Privy Ooancll decisions to which L 
have referred. But even taking the 
extreme view that an alienee is in posses 
sion of a portion of the property solu to 
him, and he should be treated as a tenant- 
in-common, can it be said that his posses- 
sion must be treated as the possession of 
the whole of the family, or the possession 
of the latter must be treated as the posses- 
sion ‘of the stranger-purchaser for the: pur- 

of limitation, because that is precisely 
tiie poiut which arises in this case, In my 
Opinion, it 18 difficult to hold that in certan 
cases and in certain circumstances an alie- 
nee is tő be treated asa tenantein-common 
and therefore the possession of the rest of 
the family against him can never be adverse 
and 10 this respect, Í am ın agreement wun 
the view taken by Matiusam: Ayyar, J. in 
Muthusami v. kamakrishna \21), Lhe learn- 


“Co-parcenary as recognised by Hindu “Law, can 
only subsist between the : ‘Joint 


.- Hindu -family, and the contention thatthe posses- 
‘sion of one ou- 


parcener is the possession of all for 
purposes of mutation can have no application 4s 
between a purchaser frum one of the co- parceners 
and the other members ofthe family. This view ia 
also in accordance withthe casa in Kam Lakht v. 
Durga Oharan Sen (22).” 

_ ‘nen, again, if, as our Courts have held, 
an alienee from an individual member ot 
the family can successfully set up & case of 
adverse possession against the rest. of the 
fumily, ıt 18 difficult to see way the none 
aleuating members Cannot set up adverse 
possession against suco an alienee; and if 
iney can, as 1.toink they can, on princi- 
ple, the theory of an ulienee beng a lenunle 
-commou falls to the ground. loa Bhavrao 
v. kakhmin (23) it was neld by the Kuli 
Bench that where co-parceners -have alienate 
ed their shares ın tue Joint property by 
Bale and . mortgage, aud the alienees have 
been ın possession for more than 12 years, 
a Claim tor -partition is, a8 against such 
allenees, barred by limitavion under Art, 144, 

“QD 12 M 393. 
(22) 11 U 6d0. 
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Limitation Act (XV of 1877). The same 
view is taken in Malkappa v. Mui käppa 
(24). Butif such an alienee is a tenant-in- 
common, surely it would “follow that he 
would be a tenant-in-common in all cases 
and under all circumstances, and yet, if 
Fawcett, J.-is right, in ‘certain cases, he 
may be ejected,'which is inconsistent with 
his -being’ a tenent-in-common, and in 
certain cases he- maybe allowed to be in 
possession, in which case’ he gets ~ the 
rights of a tenant-in-common. -In my view 
therefore it is wrong to say that -an alienes 
from a: member of a joint family; whether 
he-has gone into possession or not, is a 
tenantrin-comifion at any rate within the 
meaning of Art. 142 or Art. 144, Limitas 
tion Act, and -it is -not ‘open to him to 
contend for the -purpose of- that Act that 
the possession of the non-alienating meme 
bers is -his possession so. as to avoid the 
har- of limitation pleaded against him. ‘If 
80, it- seems to me ‘that the claim under 
the sale deed -of 18652. -ig clearly ‘barred 
under Art. 142. Limitation Act. J 

I-have considered- the effect of Art. 142 
recently in--Naru Shidu .v. Krishna Shidu 
(25) and I have pointed out there the dis- 
tinction between Art- 142 and Art. ‘144, to 
which [still adhere. Article 142 applies in 
eases where a plaintiff sues to recover 
possession on the allegation that he was 
In possession and- that his: prior pos- 
Session is læt by dispossession or dis- 
continuance. The sole question under that 


Article is, has the plaintiff alleged that he. 


was in -possession and that he has been 
dispossessed, whereas tle sole question 


under Ait. 144 is, 18 the plaintiff owner of. 


the property in question ? In other, words, 
has the plaintiff set up his title to the 
property, leaving it open to the defendant 
to say that although the plaintiff is the 
owner, tke defendant is in. possession, which 
is adverse tohim? Under Art. 142. there 
must an allegation of prior possession and 
subsequent dispcssegsion or discontinuance, 
and it is for the plaintiff to prove that such 
dispossession or discontinuance has.taken 
place within the period of limitatjon provid- 
ed in that’ Article. It does not matter 
whether he ig dispossessed by the defen- 
dant or any one else, for Art, 142 des 
not mention the word “defendant” as 
Art. 144 does. 


e but that possession is lost by dispose gssion 
(24137 B 84; 17 Ind. Oas. 657;.14 Bom. L R 931. 
(25) 40 Bom, L R 166; 175 Ind, Oas. 93: A I R 1938 
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or discontinuance, then if the dispossession 
or discontinuance took place more than 
12 years prior to the suit, the suit would be 
barred. All that is necessary’ ig the actual 
possession of a stranger beyond the minimum 
period of 12 years. e : 

Now, here, the defendants, case is; that 
since 1882 they were in possession of the 
property having been related to the vendor 
Jagannath, 14 years after that, that tenancy 


was confiimed by a writing passed in“ « 


their favour. ‘Then; even construing the, 
pleading, which is somewhat confused, 
most favourably to the plaintiff, since the 
death of Jagannath, the plaintiff was dis- 
possessed and that dispossession or dis- 
continuance’ continued until 1928. Now 
Jagannath died, according to the ‘plaintiff, 
in 1896, so that, for 42 years the plaintiff 
was ‘out of possession of this property. In 
my opinion, therefore, the suit as regards 
the sale of 1882 is clearly barred under 
Art. 142, Limitation “Act. l 
But assuming that I am wrong in hold- 
ing that the case falls -uuder Art. 142 
and that the Article applicable to the cage 
is Art. 144, even so, I hold that the suit 
is barred under that Article. Now, if Art. 144 . 
applies, it is clear that the-burden of 
proving adverss possession is‘ou the defen- 
dants, and, in my opinion, they have 
discharged that burden siccessfully. I have 
pointed out that there is no evidence on 
behalf of the plaintiff‘on this point, nor has 
he examined anybody in: rebuttal. On 


‘the other hand, the defendants’ evidence 
‘is Clear; and ıt shows that since 1901, at 


any rate, originally the small house, con" 
sisting of a ground floor and an attic, was 
treated and enjoyed by Raghunath in the 
first instance, and thereafter by defendant 
No. 1 and his brothers, as ‘if it belonged 
absolutely- to them. - The property was 
repaired from time to time, the expenses 
for which were defrayed by them. The 
property was let out and the rents were 
received by them “On the death of their’ 
ancestor, the property was publicly trans- 
ferred-to their name. It stood in their 
name: both in the Collector's record as «él 
asin the Municipal record, And, finally, ~ 
the whole property was practically re-built, 
and -in any- case, - considerably improyed, 
and in place of a smal] properly, which 
originally--consisted of a ground ' floor and 
an attic, worth hardly Rs. 2,000 even after 
repairs in 19056, we have a property- con= 
sisting of a ground floor and four upper’ 
flocrs, valued-at over Rs. -35,000. Accord- 
ing to the evidence; the rent -Originally wag 
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abodt Rs. 20. Subsequently it was ine 
creased by a few rupees more, and the 
present rate is Rs. 375 per month. If 
Balkrishna, the mortgagee, or any of his 
heirs, lad the ghost of a claim in this 
property, I havg not the least doubt they 
would have come forward to assert it. As 
they say, the edefendants re-entered into 
possession in 19238, and for nearly nine 
or ten years even after that they took 
mo step. Not even the daughter of Haris- 
chandra had made any claim to this 
property. Surely, it cannot be said that 
though during all this time the defendants 
were in possession und enjoyment of the 
property, their possession was not open, 
continuous and uninterrupted, and that is 
all that Art. 144 requires. In my opinion, 
the evidence in this case satisfies the well- 
known test of adverse possession laid down 
by Markby, J. in Bejoy Chunder Banerjee 
- v, Kaliy Prosonno Mookerjee (26) at p. 329 
which had been followed -by the Oourts in 
this country, in these words: 

~ „ “By adverse possession I understand to be meant 
possession by a person holding the land, on his 
own behalf, or some person other than the true 
owner, the true owner having a right to immediate 
possession. : 

“ fhe evidence in this case discloses that 
the possession of the defendants has been 
aguinst the whole world, including the 
plaintiff and the plaiotifi’s ancestors, 
assuming they were the- true owners. It 
is argued. that the alienee being a tenant- 
~ in-30mmon, undér Art. 144 it 16 necessary 
to prove a hostile assertion and an open 
denial of the title of the alienee, and the 


exclusive possession of the claimant must- 


be such possession that it can be said 
that the alienee has been excluded from 
the property to his knowledge. | do not 
find ahy warrant in the words of Art. 144 
for such a- proposition. Ihe only Article 
which requires exclusion to the knowledge 


of the plaintiff is Art, 127; but even assum: 
ing that the defendants have to prcve- 


that there was an ouster in this sense, in 
my opinion they have done so.: It has 
_ been pointed out in decisions of - this Court 
T that it is-open to the Oourt to -presume from 
a -long, -continuous and uninterrupted 
user that the, true owner has been ousted 
from the -property,- and in the circum- 
stances of this case, there is no reason why | 
should not draw the inference ‘against the 
plaintif. -If so, it was- open tothe plaintiff 
_ to rebut'that presumption, but no such 
— evidence was led; : and, therefore, the 

presumption, which arises, must be given 
> (86) 40 3327; at p. 829. = es - 
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effect to. I must, therefore, hold that if it 
was necessary under Art. 114 for the 
defendant to prove the.case of ouster in 
the same way as the case of ouster which 
Art. 127 requires, they have succeeded in 
deing so. Mr. Jhaveri relies upon Jaga- 
deeshchandra Banerji v. Tatyab Sardar 
(27) where the headnote is as follows :— >. 

“There can be no, adverse possessoin by. one 


co-aharer as against others until there is ouster or 
exclusion. The possession of a oo-sharer beéomes 


~adverse to another' co-sharer from the moment when 


there is an ouster, i. e. after there is an assertion 
of a hostile title by one co-sharer ‘against the other 
and to the knowledge of the latter.’ 

In the first place, it may be stated that 
the learned Judges in that gase do not 
refer to any specific. Article in the Limits- 
tion Act, and it is dificult to gather from 
the facts under what Article the case was 
considered. But, assuming that the case 
arose under Art. 114, there is no warrant 
for the proposition laid down here. The 
jearned Judges rely inter alta on Varatha 
Pillai v. Jeevarathammeal (23) but it seems 
to me that the observations on which they 
rely are to the same effect as the observa- 
tions of Sir Norman Macleod lin Shivalin- 
gappa v. Satyave (29). In Varatia Pillai v, 
Jeevarathammal (28) their Lordships’ of 
the Privy Oouncil cite with approval a 
passage from the judgment in Culley v. 
Taylerson (30) in which, after pointing out 
that generally speaking one tenantein- 
common cannot maintain an ejectment 
against anuther tenant-in-common, it was 
observed as follows (p. 1014*): — ~ 

“But, where the claimant, tenant-in-common, ‘ has‘® 
not been iu the participation of the rents and 
profits for a: considerable length of time, and other 
circumstances concur, the Judge will direct the jury 
to take into consideration whether they will presume’ 
that there has been an ouster........ And, if the jury 
find an ouster, then the rights of the lessur of the 
plaintiff to an undivided sharé -will be decided 
exactly in tha same way as if he had brought his 
ejectment for an entirety.” _ a 

In this case the claimant not only has not 
been in participation of the rents and: 
profits for nearly half a century, but 
apparently knows nothing’ about the pro-" 
perty, I have pointed out that the descripe- 
tion of the property given in the plaint 18° 
wrong. The evidence shows further how 


(27) 61 O 377; 151 Ind, Cas, 464; A I 1932 Oal. 
644; 7 RO 198. 

(33) 46 I A 285; 53 Ind, Oas. 901; A IR 119P O 
44; 43 M 244; (1919) M W N 724; 10 L W 679; 34 
OWN 346; 38 M L J 313;-18A L J 3274 (P0). 

-(29) 23 Bom. L R 967; 64 Ind, Oas, 552; A I R 
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the properly grew up. from a small begin- 
ming.” | have farther pointed oyt how dis- 
bursements were made and how the pro- 
perty was publicly transferred ‘from time 
to time in the Municipal and Goveroment 
records. ‘These circumstances, which are 
in addition to the circumstance of. the non- 
participation of rents and profits, have to 
be given effect to, aud, silting:here as a 
jury, I ‘shall certainly presume, that the’ 
plaintiff has been ousted within the’ mean-’ 
ing of .Art..144, and there ia. no, evidence 
on behalf of the plaintiff in rebuttal, The 
suit asto the sale of 1882 is barred even 
under Art. 144. This leaves the last ques- 
tion covered by Issue’ No. 6 and raised by 
the’ defendants’ counter-claim. In view of 
the conclusion to which I have come, it is 
not necessary to express a definite finding 
on this; but since the case may go further, 
I should like to deal with it as briefly as I 
Gan. Now, it is settled law in Bombay that 
the share to which an alienee is entitled on 
_ partition is the “share to which the alienor 
was entitled at the date of the alienation, 
and not at the date when the alience seeks 
to reduce his interest into possession: see 
Chinnu Pillai v. ‘Kaltmuthu Chetti (31) and 
Naro Gopal v. Paragavda (15). : 

Mr. Jhaveri relied upon Muthukumara 
Sathapathiar v. Sivanaryana Pillai (32), in 
wnich it was held that the fraction of the 
share is to be ascertained as at the date of 
the alienation, but as to the actual items of: 
property in which the purchaser is entitled 
etO participate -in accordance with that 
fraction, the family property as it stands’ at 
the date. of the.partition is to be taken into 
consideration. - In my opinion, this decision- 
really does not support the point taken on 
behalf of the plaintiff. The defeddants’ 
case is that. if the plaintiff is entitled to 
partition -as representing an alienee from- 
one of the members of the: family, then no 
partition should be ordered in his favour 
until he is willing to pay for the improve- 
ments effected in the property, the result of 
‘which has been’ to- enhance considerably 
the value of the property, or that he should 
be ordered to sell his interest in the property 
to the’ defendants’ at’ the’market rate 
irvespectrve of. the. value of the improve- 
ments, upon principles analogous - to the- 
principle under s. 51; Transfer of Property 
Act; 1582, | All that the Madras case points 
out 18 that in..warking out.. partition, you 
(31) 35M 47; 9 Ind, Oas. 596; 21 ML J 246; (1911). 


1M. W N3238, 9MLT359. ii i leco, 
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must take the property as. ib stands at the 
date of the partition, that is to say, you 
must take the items of the’ property. The. 
question which I have to decide here was 
not raised in that case. On general princi- 
ples, there is no reason why a. Oourt of 
Kquity should not intervene În a case like 
this, and give the benefit of the principles 
laid down in s. 51, Transfer of Property 
Act, to the party entitled thereto. I have 
already pointed out that the rights of the 
alienee are based on equitable principles, = 
If these rights depend upon equity and 
have to be adjusted on equitable consider- 
ations, there is no reason why a further 
equity should not be introduced; and in a 
case like this, where the value of the 
property has gone up by improvements on 
the properly, l do not see why the s'ranger 
should be allowed to take the benefit of, 
the improvements without being made 
liable for the value of those improvements. 
There is another point, which was raised 
by Mr. Purshottam, which also seems to 
me to be important... I have alreay pvinted - 
oul -that the mode of effecting. partition 
is first to take an account, and in taking-an 
account you have first’ to pay the debts due’ 
by the family. Now, in this case, improve 
ments were efected and the property 
re-built with the help of moneys borrowed, 
and borrowed on the morigage, from defen- 
dants Nos. 8 and 9. This is a liability, which 
the defendants have to discharge to the 
extent of about Rs, 15,000. Surely these _ 
debts, in any event, have to be discharged 
before it can be said that the one-sixth 
share of the plaintiff can be reduced into 
poesession. From this point of view also, I 
think the defendants are entitled to succeed 
on their countersclaim. (After recording 
findings on issues, the-judgment'concluded).. 
That leaves the question of costs. The whole 
of time occupied by this case was taken up 
by the quesiion of limitation. So far as the 
claim for mortgage was concerned, às I have 
said, the defendants brought in Rs. 175 
in November 1937. Tne suit, was filed in 
August 1937, and at the outset Mr. Daph- 
tary, who then appeared, conceded’ that ' 
the amount, which was brought in by the 
defendants, was the only, amount due, 
under the mortgage. , I have referred to the 
claim made in respect of the mortgage. If 
the plaintiff had succeeded in that claim, 
there would have been a decree ,for about 
two lacs of rupees against the defendants, 
In the correspondence prior to the suit, the + 
plaintiff by his very first letter stated that 
the defendants ‘were not. connected. with 
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thé joint family .but had usurped the 
property wrongfully, and that the plaintiff 
was taking proceedings against them to 
enforce his rigots. No demand for the pay- 
ment due uader the mortgage was made, 
nor for any partition. ; 
“Ib istrue that the defandants. in their 
reply denied that Balkrishoa Bapuji, the 
mortgagee, was the plaintiffs ancestor. I 
have already pointed out that one of the 
ancestors of the defendants was Balkrishna 
Bapuji, Tne eldestof the defendants 18 
ebout 43 years of age, and naturally he 
could not know exactly as to who this 
Balkrishna Bapuji was, though he had 
some idea that one of his ancestors was 
Balkrishna Bapuji. It seems to me that 
in denying that Balkrishna Bapuji was 
the grandfather of the plaintiff, the defen- 
dants were influenced by this fact. But 
without prejudicé to this case, the defen- 
dants called upon the plaintiff to inform 
them of the amount she was claiming as 
being due under the mortgage. ‘he 
plamtiff in reply’ to that “not only refuséd 
to answer the ‘question, and when later 
‘on she was requested by tne- defendants, 
to'give them inspection of the mortgage 
deed, che declined to comply with that 
request.” Ib is said by Mr. Jhaveri that at 
that ‘time the -original mortgage was not 
in hér possession, but acertitied copy was 
in her'possession, It was easy for the 
plaintiff to` answer the” qaestion and to 
give acopy ofthe certified copy to thé 
defendants, ` If she had done s0, the present 
suit on the claim under the mortgage would 
not have been tiled, as- the detendants 
were advised to pay ùnder the mortgage 
a- small sum of Rs. 175. [C am therefore 
unable to accept the contention of the 
learned Counsel for the plaintiff that in 
any event the -plaimiit is entitled to claim 
the general costs of the 'Buib up to the date 
Of the deposit. l i 

“In my opinion, the suit is a speculative 
Buit and snould never have’ been’ filed, at 
any rate, Bo far ag the claim under “the 
mortgage is concerned, Apart from the 


fact tnat the claim made’ under the mort- 


gage was grossly in excess of the claim 
due; it seems tò me that the conduct ‘of the 
plaintiff has been suco that in the exer 
cise of my discretion i do-not think that | 
can show her any indulgence. 

There will be a decree for Rs. 350 in 
Tespect' of the mortgage claim. ‘ihe suit 
as tothe claim based on tne sale Of 1942 
is’ dismissed. The plaintiff 
whole costs of the suitto the defendants, 
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and there will be two ‘sets of costs, one in 
favour of-defendants Nos. l, 2; 3,5, 6 and7 
and one in favour of defendants Nos. 8 and 
9. Costs to include the costs of the counter- 
claim, Defendant No. 10 must bear her 
own costs. Mr. Poonawala asks that he 
should be allowed to recover Rs. 175 out 
ofthe amount of Rs. 350 brought in by the 
plaintiff. : Mr. . Jhaveri has no objection. 
Liberty to Mr. Poonawala’s -.client to 
recoyer Ks. 175 out of -the deposit made 
by the plaintiff. As regards the balance 
of Rs. 175, the defendants will have a 
right to set off as regards their costs against 
that amount. bo 


o 
Judgment on appeal 
Beaumont, C. J.—This is an appeal 


from a judgment of Rangnekar, J. and: the 


only _questi0n raised is asto limitation. 
That question arises in this way. 

1879, there was a mortgage to the plaintiff's 
predecessor-in-=title by two brothers, 
Jagannath and Harischandra, who ' were 
members of a. joint Hindu family and 
were two of the co-parceners, They were 
entitled together to a third of the estate. 
They mortgaged their share in-the estate. 
In 1882, one of. the brothers, Jagannath, 
sold his share to the predecessor-in-title 
of the plaintiff, so. that such predecessor 
became entitled absolutely to one-sixth 
of the. joint family property and was 
mortgaged of another one-sixth. Jagannath 
died in the year 1896, and Harischandra 
died in_ 189o, and neither -of them -had, 
any male issue, so that their -branch of 
the family ceased to be represented in 
the co-parcenary. ‘The Plaintiff is now 
suing for partition of the joint family pro- 
perty and to have. allotted to her the 
share which she purchased from Jagane 
nath, and ghe also seeks to.enforce -the 
mortgage. The learned Judge held that 
the suit was time-barred, and I entirely 
agree, with him. - Wa 
"The first question to consider, before 
deciding the question of limitation, is as to 
what interestthe plaintiff acquired. [b 18, 
in my opinion, clearly. established that a 
purchaser from a member of a Hindu joiat 
family does not acquire- a right to be con- 
sidered himself a member of the joint family. 
in place of.the vendor, or a-rigat to have 
joint possession of the family property ın 
plac of the vendor, nor, of course, does: he 
acquire any right to possession ‘of any speci- 
uc part ot tne property, that being a right 
which the vendor himself did not possess. 
‘Tne only right which the . purchaser has - 


-in.such a Case is a right to sue for partition 
-and procure to be allotted to himself the 
share which would have gone to his vendor, 
1 think that that is the result of the three 
Privy Oouncil cases, Deendayal Lal v. 
Jugdeep Narain Singh (11), Suraj Bunsi 
Koer v. Sheo Persad Singh (12) and 
Hardi Narain Singh v. Ruder Perkash 
Misser (13), and the decisions of this Gourt 
in Naro Gopal v. Paragauda (15) and in 
Pandu Vithoji v. Goma kamji (18), all 
of which cases are discussed by the learned 
Judge. It seems to me unnecessary to 
consider a decision of a Bench of this Gourt 
in Bhau v. Budha Manku (19) which ig 
discussed bye the learned Judge and relied 
on by the-appellant. The effect of that decis 
sion is that, although -a purchaser from a 
member of a joint family is not entitled -to 
‘possession of any part of the joint family 
Property, except after obtaining partition, 
nevertheless if he in fact gets possession of 
8 part of the property, the. Court is not 
bound to disturb his possession pending a 
partition suit. I do not. think thatthe deci» 
sion went beyond that.- It is unnecessary to 
consider whether that decision was right or 
wrong, because there is no suggestion here 
that. the plaintiff did obtain possession of 
any part of the joint family Property, -- - 
“ Now. two things.seem to me necessarily 
fo. follow from. the, proposition that the 
Plaintiff - is not entitled'to joint’ possession 
of the .family -property: first, that she can- 
not rely on.the.ordinary rule that the 'pos- 
28688100 of one co-tenantis the possession 
of all; the plaintiff not being entitled to 
possession, the ssion of the.- other 
Ccrowners cannot help her. -Secondly,- that 
the possession of other. Parties cannot be 
adverse to. the plaintiff, becauss adverse 
possession denotes exclusion of somebody 
entitled to possession, and if the plaintiff 
is not entitled to possession, she cannot be 
excluded... Therefore,. I am not Prepared to 
agree with the learned Judge's view that 
the plaintiff's case is barred under Art, 144, 
Limitation Act. It might. possibly be held 
to be barred under Art. 142, because in 
- para, 10 of the plaint she pleads that: the 

vendor, after the date of the Bale, remained. 
In, possession as her tenant. She failed to 
prove that, but if that plea were accepted, 
it would seem to bring: the case under 
Art. 142. but if not: article relating: -to 
adverse pcssession .of the. immovable pro- 
perty appties, it seems to me clear {hat the 
residuary Art, 120 must apply, and-at-the 
date of Buit far more than siz years -had 
. Glapeed since the date of -the -sale-or the 
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date of the death of the vendor, whichever 
date be the proper starting point for limi- 
tation.. This is- not like the case in Ram 
Lakht v. Durga:Charan Sen (22), on which 
Mr. Desai relied, because in that dase the 
vendor had been in possession of the pro» 
perty within twelve years from the date 
of. the sait, and in such a° case it might 
perhaps be held that the purchaser is 
enforcing the right of partition which the 


vendor possessed. In this case, as I have. 


said, the vendor died in 1896, and there- 
fore there is no question of enforcing av? 


Tight to possession which he possessed. I 


think, therefore, the learned Judge was 
Tight in dismissing the suit on the ground 
of limitation. l ; 

“With regard to the claim under the 
mortgage, the only question is as to costs. 
The plaintiff claimed arrears of interest 
which increased the original capital sum of 
Rs. 350 to abont rupees two lacs, but she 
admits that the rule of damdupat applies, 
and that she cannot get more than twice 
the amount of the principal, and the defen- 
dants paid that amount-into Oourb.” So 
that, in any case, the plaintiff could nò 
get any costs ın relation to the morigage 
heyond the date of payment. ‘The learned 
Judge dismissed the suit againat thé plains 
tiff with costs throughout, and I “think ‘he 
was right’in so domg, It ib; no doubt, a 


well-established rüle “that a morigagée, js- 
to all proper costa; © 


entitled by” contract 
and that includes casts properly incurred 
in enforcing his mortgage, But, in this 
case, the mortgage had never been acted 
upon, as far as we know, since 1879, and 
when the mortgagee was asked before the 
suit to produce the mortgage ‘deed and. 
etate what amount was due under if she 
refused to assist in any way and filed this 
suit, and the suit has only resulted'in the 
payment of very much/less than the plain- 
wit cluimed. In my opinion, it cannot be 
said’ that-thé costa in this suit’ were costs 
properly incurred by the mortgagée, and in 
the result I think the sppeal fails and 


must be dismissed with coats. “There will . 
be two sets of costa, one for defendants - 


Nos. 1 to 7 and another for defendants: 
Nos. Send9, = |” ee 


B. J. Wadia, J—I am of the same opi- 
nion. The appeal involves'a' consideration’ 
of the old questicn asto what are-the rights 
of an alienee of the undivided -interest of -a- 
Hindu do-parcener in joint family property, 
as theresult of an alienation in his favour, 
and whether he 1s, as -has -been -stated in 


ka 
af 
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Bome cases, 8 tenant-in-common with the 
other members of the joint- family, The 
expression -‘“tenant-in-common” was first 
used by West, J. in Mahabalaya v; Timaya 
(8). Tenants-;n common hold land generally 
by several tithes and not by-one joint title, 
but their occupation or possession iB by law 
in common between’ thew. ney hold by 
unity of possession, and there need not be 
hecessarily any unity of interest of title. 
— has-been held in numerous cases that 
an alienee from a Hindu. co-parcener is not 
@ntitled to possession on behalf of himself 
separately or jointly with the other mem- 
bers of. tbe co-parcenary. His only remedy 
is to get a declaration that he is entitled to 
all .the interest of his alienor,and he may 
enforce his right under that declaration by 
-bringing a suit for partition. Strictly speak- 
ing, according to the doctrine of Hindu Law 
as expounded in the Mitakshara, a mem- 
ber of a co-parcenary cannot alienate his 
undivided interest in the joint family pro- 
perty because it cannot be said at any time 
‘that be has a definite share in it, until 
partition. But this strict rule of the Hindu 
‘Law has been gradually relaxed, and it-has 
now been held-generally that a co-parcener 
can.sell,” encumber, or otherwise. alienate 
his- undivided interest in» joint family pro- 
perty, or his undivided interest in a specific 
‘property, forming part of the joint famil 
property, for valuable consideration; thoug 
in no -case can bedisposed of his. interest 
‘b will. , i ; ; pi D a 

“ The rights of such an alienee have been 
discussed ın various cases, and these cases 
have been considered by the learned Judge 
in the Court below. -Counsel for the appel- 
lant mainly relied on Mahabalaya Y. Timaya 
(8), Babaji. Lakshman v. Vasudev Vinayak 
{9), Guriungapa v. Nandapa (16) and lastly 
Bhau v. Budha. Manku (19), in order- to 
show that an alienee is in the position of 
‘a tenant-inecommon. In Madrasit has been 
clearly laid down thatthe alienee or pur- 
chaser.does not get joint possession with 
the other members, but only a right to 
enforce partition. Fawcett, J. in. Bhau V. 
- Budha Manku (19), only went to the length 
‘ of saying that a purcnaser in possession 
need not -be ejected in. suit for recovery 
of. possession brought by an excluded co- 
.parcener, but can be declared to. be entitl- 
.ed to-hold (pending a partition) as a tenant- 
‘in-common with the oiher co-Parceners. 
Under .the facts and circumstances of the 
case. he held that there were no’grounds 
for evicting the party who was.in posses- 
„Bion, . because .he was. a, bhauband. or rela» 
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tion and had been in long possessiop him- 
self. It follows tnereforein Bombay that 
if a purchaser is a stranger, and has not 
gone into pcesession, he does not get 
anything more than the remedy which is 
left to him to enforce his right by parti- 
tion. If he is not a stranger, and has 
obtained possession, as in Bhau v. Budha 
Manku (19), the Court is not boand neces 
sarily to eject him, as is held by the Madras 
High Couri, but may, in its discretion, and 
in a proper case, hold him to be a tenant- 
in-common: with the cco-parceners pending 
partition, that ia to say, admissible as such 
tenant-inesommon to his distributive share 
when a partition actually take@ place. Each 
case, therefore, according to the decision in 
Bhau v. Budha Manku (19), has to be 
decided on its own merits, and that de- 
cision goes no further than what I have 
indicated. The alienee never acquires the 
status of an undivided Hindu Member of 
the co-parcenary. All that he generally 
acquires: is the undivided interest of his 
alienor,:and a right to: ascertain” that 
interest by partition : see Pandu Vithoji v. 
Goma Ramji (18), which is also. a decision 
of.the-Appeal Court. QOalling him -therefore 
a tenant-in-common by borrowing & tech- 
nical éxpression of the English Law of 


property- is to lay down a very broad .proe 


position which-is not-in- accordance with 
any known principle or text of the Hindu 


Law. ae hel = of 
The other question is whether ‘the suit 


to enforce partition is:-barred by limitation., 


‘I: do not think the case’ falls within 


Art. 127, because that clearly. refers to a 
claim made by. the plaintiff as.a member 
of the co-parcenary, and the words “when 
the exclusion becomes knowa to the plaint- 
iff” refer tothe plaintiff as the members 
of the co-parcenary, and not to the pur- 
chaser from that member. I do not think 
that the case falls within Arts. 136, 13/ and 


138 either. Nor does it fall within Art. 142, 


though the allegations in para. 10 of the 


plaint seem to-point toit. Article 144, also 
_does not apply. 


Both these- Articles are 
Articles applicable to suits for possession, 


-and it is admitted that an alienee of the 


undivided interest of a Hindu coparcener 
isnot entitled to possession. It cannot be said 


‘wnat the possession of any person is adverse 


to that of a person who is not entitled 
to any possession at -all. The only: other 
Article, therefore, is the residuary Art. 120 
and thåt gives six years as the period of 
limitation from the time the cause of action 
arose. -The-‘cause of action-in thig oase at. 
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the latest would arise from the teath of the 
vender when he lost his right to Possession 
by reason of his death, and that was more 
than six yearsbefore the suit. I therefore 
agree that this appeal must be dismissed 
with Costs, 


D, Appeal dismissed. 


SIND JUDICIAL COMMISSIONER'S 
l COURT 


Oivil Suit No. 20 of 1935 
_ May 30, 1939 


Ses Logo, J. : 
7 BACHRAJ FAOTORIES, LPD, 
—PLAINTIFES 


veTsUus 
. BOMBAY TELEPHONE Oo, Lp. 


; — DEFENDANTS 

Evidence—Eapert — Witnesses having diplomas 
and expertence tn telephony and énginesring—7 heir 
evidence on matiers regarding telephony, value of 
—vidence Act (1 of 1873), 3. 106—Person hiring 
tnsirument tn ezciuswe possession of tt—Instrument 
damaged—Onus to prove that +t was case of ordinary 
wear and tear. 

Telephony -is a science 


or art and the witnesses’ 
Knowledge of the 
rally places 


telephone and of. engineering 
gene l them in a special Position and 
makes them competent to express an Opinion upon 
articles and Matwrs which are largely in use in 
the department of--the teleghone and of engineering 
generally. The evidence of these witnesses is rele. 
admissible ag 


where they hold diploma in tele and j 
HR eee telephony | engineer- 


nary wear and tear and not of carelessness o neg- 
ligence in any degree, : A 


a Khanchand Gopaldas,; for the Plaint- 


Mr. Pahlajsing B. Advani, for the Defende 
-ants. — ee. a = 
= Judgmént.—The facts leading up to 
this Ligation are these. ‘he planntifis 
are subscribers of the Kombay 'Lelephone 
Co., Lids at Kurachi. On August 24, 1936, 
‘ by an agreement, Ex. b in tne Case, they 
hired from the defendants the use of a 
private telephone circuit between the office 
of Messrs. Bachraj Factories, Lid., on Serai 
Road and their Broker's room No. 55 in the 
Karachi Indian Merchants’ Association 
building for a sum of Rs. zlu per year, On 
April zU, 1937, by an agreement, Hx. 7 the 
:plaintiis hired from the defendahts one 
„telephone instrument at the othce of the 
„plaintifs connected with. the defendant 
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company's local exchange system for a 
Bum ot Ke. 28U per year. This connection 
had tw. extensions. It appears tuat in 
December 1937 an Inspector of the defends 
ants on Lis inspection rounds notieed that 
some parts of the instrumenta hirdd by the 
piaiuutis were damaged. The Inspector 
made a report, and as a result, on December 
20, 1957, the defendants wrote to the plainte 
iffs the letter Hx. ll. ney refer to the 
receiver caps, mouthpiece and cradle 


being broken, they state that the sonar 


Toplacement will be Rs. 4-5-0 and they 
request that a form waich had been 
enclosed with their letter be signed by the 
plaintiffs and returned. Hxnibit ll was 
followed up on January 4, 1938, by Ex, 12, 
in this letter the defendants reter to Ex. 14 
and iorward afresh form with particulars 
of damages to be signed and duly returned 
by the plaintiffs with a remittance within 48 
hours, ibe plamtitts replied to Ex. 12 on 
January d, 198, by their jeter Ex. 13. In 
this they raised two punts: (1) that the 
damage referred to by tne defendants was 
trivial and due to normal wear and tear, 
and secondly, that they were under no 
obligation to pay for repairs during the term 
of their agreement, if they were liable at all, 
they wouid be lableon termination of the 
agreement and, hence they were prepared 
to make a deposit of Rs. 8-8-0. against their 
habiljty, if any, on the termination of, the 
agreement. be el UE, Ne 
On January 10 the defendants replied. to 
Ex. 13 py their letter Ha, 14. ‘I'ney contend 
in this letter that the subscriber is bound 
to pay for the cost of replacements and 
payment cannot be deferred till the telee 
phone is given up. ‘They further contend 
that the entire apparatus supplied 18 the 
Property ot the defendants includiifg the 
broken parts thereof. his letter: evoked 
a reply from the. plaintifis on January 12, 
which is Kx. 1b. ‘he plaintiffs in this 
‘letter reiterated even more iorcibiy than 
they previously had what they considered 
tner legal position in -the matter. ‘Lhe 
Teply to Wa, 15 18 nut on the record but 
ix. 14 is a letter dated January lö, 1938, 
from the plaint:ffs to the detendants ın 
waich they definitely. decline: to comply with 
the requirements of the detendants.. Un 
January Zo, 1938, the defendanis wrote to 
the pluimtlus a ietter which is Ex. 18, 
After again requirmg the piaintufs .to 


comply with their requirements and return ^ 


the form sent with their letter of January 4 | 


duly signed with the necessary Temittance 
Witnin 48 hours, they conclude: “faing 


~ 


1939; 


which we shall reluctantly be compelled 

to disconnect your line.” The plaintiffs 

replied by fling the present suit on 

January 28, 1938. Their main contentions 

are set ont in paras. 8 to 10 of their plsint 
as: ce 

“Paragraph 8.—It is submitted that the plaintiffs 
have been taking*reasonable care of the telephone 
hired to them and that no loss or injury had been 
caused toit by careless use or negligence on the part 
of the plaintiffs or their servants during the time it 
has remained with them. 

Paragraph 9.—Further jt is submitted that in any 
csse no immediate necessity had arisen for repairs 
any less replacements of the said parts or any of 

em, 

: Paragraph 10.—Therefore it is submitted that the 
defendants had no right to call upon the plaintiffs 
either to execute the said agreement orto pay the 
said sum of Rs. 9-8-0 and the plaintiffs rightly 
declined todo go." 
- Paragraph 17 is the prayer clause in the 
plaint and reads thus: l 

“Paragraph 17.—The plaintiffs pray for a declaration 
as set oub in para, 14 above and for an injunction 
pentane the defendants and their agents 

m disconnecting the plaintifis’ line and doing 
any other act depriving the plaintiffs of the 
right to receive calle from, and to make oalls 
on, the other subscribers during the terms of the 
contract in suit and-or any other further relief that 
Ee maan Court shall deem fit and costs of the 


_ The defendants have filed along written 
statement. It is unnecessary to refer to all 
its details; it is a mere reiteration of the 
position taken up by them in the corres- 
pondence to which I have referred above, 
The following issues were framed by the 
Court on July 8, 1938 : 

“(1) Did the plaintiffs hire from the defendants 
also the telephone circuit and instrument referred to 
in paras. 1 and 2 of the W. 8 ? 

i O = what terms were the instruments in suit 


(3) Was any ofthe instruments broken or damaged 
during the time they remained with the plaintiffs? If 
so, whet were the instruments and what was breakage 
or damage ? 

(4) Was the said breakage or damage not due 
to the carelegsness or negligence in handling the 
ssid instruments by the plaintiffs or their 


ene or other persons permitted by them to use the ` 


same 

(5) (a) Were the plaintiffs bound to maintain the 
instruments at all times in the same condition in 
which they were given to them ? 

(b) Is a breach of such alleged obligation con- 
tinucus until repairs or replacements take place ? 

(£): Wero the defendants entitled to forthwith 
replace the parts alleged to be broken or damaged and 
charge the plaintiffs for the same ? . 

(7) Were the defendants entitled to call upon 
the plaintiffs to execute the agreements to 
pay i to pay Rs. 9-8-0 for replacing the said 
parts E 

(5) Was there on the part of the plaintiffs any breach 
of the hire agreements such as is alleged’ by the 
defendant ? 


(9), Were and are the deféndagits entitled to dis- 


connect the plaintiffas-? . 
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(10) Are the ‘plaintifts entitled to the? reliefs 
claimed by them or any of them, and if so, in what 
terms ? : 

(1!) General (with special reference to costs).” | 

Some of the issues cover points which 
are now no longer in dispute between the 
parties ard some of the issues overlap. I 
will, however, deal with them sematim, 
Jssue No. 1: Did the plaintiffs hire from 
the defendants also the telephone circuit 
and instrament referred to in paras. 1 and 2 
of the W. 8.? There is no dispute on 
this point. I therefore answer this issue 
in the affirmative Yssue No.2: On what 
terms were the instruments in suit hired? 
Exhibits 6 and 7 are the writtem agreements 
between the parties. It is not the case of 
either side that there were any terms of 
hiring outside the agreements Exes. 6 and 
7. Issue No.3: Was any of the instru- 
ments broken or damaged during the 
time they remained with the plaintiffs? 
If so, what were the instruments and 
what was breakage or damage? The 
answer to this issue is to be found in 
the evidence of Mr. Tancred, the manager 
ofthe defendant-firm at Karachi; (Ex. 22°, 
He states : 

“The following damage has been caused to the 
plaintiffs’ instruments with which this suit is con- 
a ths bree ree pedestal instrument 

oren x, > 
ban ih The awitch board of telephone No. 2246 has the 
roken ( ; 
HO aas No. L nsei to the switch board 
hand microtelephone instrument has the mouthpiece 
chipped and the cradle fixed part chipped (Ex 10). o 
The dispute between the plaintiffs and the defendants 
refers to the above.” 

Exhibits 19, 26 and 10 are before the 
Court and there is no dispute that these 
instruments are damaged in the manner 
specified by Mr. Tancred. Issue No. 4: 
Was the said breakage or damage not due 
to carelessness or negligence in handling 
the said instruments by the plaintiffs or 
their servants or other persons permitted 
by them to use the same? Now though at 
first the learned Advocate for the plaintiffs 
was inclined to urge and did in fact urge 
that the damage to Exs. 19, 26 and 10 could 
only be attributed to ordinary wear and 
tear he was constrained altimately to 
concede that the damege to the instrv- 
ments Exs. 19 and 26 could not fairly be 
attributed to wear and tear and must necese 
sarily therefore be attributed to some 
degree of carelessness or negligence, The 
learned. Advocate, however, urged very 
strongly, that so. far as the instrament, 
Ex. 10 was concerned, this was clearly a 
case of ordizary wear and tear and „such ` 
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damage as was visible could not possibly 
be attributed to carelessness or negligence. 
The careon this issue therefore may well 
be confined to Ex. 10;though the evidence on 
the point covers also the damsge to the 
instruments Exa. 19 and 26. In my cpinicn 
the burden of proof on this issue is on 
the plaintiffs. The instrument .Ex. 10 was 
in the exclusive possession of the plaintiffs 
and not only so but it might almost be said 
that it was in the exclusive possession of 
Lalji Mabrotra (Ex. 8), the Manager of the 
pete because the instrament was in 
18 office room on bis office table and he 
has deposeds that so long as he was in 
the office, Ex. 10 was not used by any 
other member of his office. Section 106, 
Evidence Act, provides: ‘Where any fact 
is especially within the knowledge of any 
person, the burden of proving that fact is 
upon him.” 
., When the instrument, Ex. 10 was for all 
practical purposes in the exclusive posses- 
sicn of Mr. Lalji Mahrotra, the managing 
partner of the plaintiffs, I think there can 
be no doubt that it was for him to explain 
how the mouthpiece and cradle of the 
Instrument. Ex. 10 came to be damaged. 
It was- for him to establish. that it was a 
case of ordinary wear and tear and not of 
carelessness or negligence in any degree. 
But all that. Mr. Lalji has said on this point 
is in these words: 
has achip off it, Icannot say when it got 
chipped or how.” He. makes no reference 
“whatever to the damage 
piece. On the other hand, there is definite 
evidence led by the defendants that the 
damage to Ex. 10 as well as the damage to 
Exs 19 and 26 cannot be attributed to wear 
and tear and can only be attributed to 
carelessness or negligence in some degree. 
Mr. Tancred (Ex. 22) states : 
` “The damage I have specified above is in my 
opinion not occasioned by wear and tear. It is the 
result of careless use or negligence." È 


Mr. Humphrey (Ex 31), the manager of 
Cable and Wireless. Ltd., states : 

“In my opinion parts of instruments made of 
bakelite would not break by ordinary normal use. 
Iam shown the damaged parts of Rri, 10, 19, 26 and 
Ak The damage is not due to ordinary wear and 
ear. 

Omesbankar (Ex. 36) is a Sub-Divisional 
Officer in the Telegraphic Department, He 
states : : 

“Bakelite parts of instruments do not break in 
normal nse. I am shown the damaged parts in 
Exs. 10, 19, 26 and 27. The damage if not the 
seen} ob norms] use. It is not ordinary wear and 


‘The learned Advocate for the plaintiffs 


“The cradle of Ex. 10: 


to the mouths- 
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has contended that this evidence of 
Mr. Tancred, Mr. Humphrey and Mr. Ome- 
shankar is evidence of opinion ; ‘that they 
are not experts in any sense of the word 
so far as the broken parts of these instru- 
ments are concerned ; thaf their evidence 
is either irrelevant or in any case even if 
it be relevant is worth - little. As to: the 
relvancy and admissibility of the evidence 
of these witnesses on the point in queation 
I feel no doubt. In.Ameer_ Ali's Evidenc®™ 
Act, Edition 9 at pp. 446-447" the following 
passage occurs under. the heading ‘Subjects 
of expert testimony" : l MD 
` “The subjects of expert ‘testimony mentioned by the 
section are foreign law, science, art. and the identity 
of handwriting. The words ‘science or art’, if inter- 
preted. in a narrow sense, would exclude matters upon 
which expert testimony is admissible both-in Eng: 
land and Americe, such as questions relating to 
trades and handicrafts. Butit is apprehended that 
these words are to be broadly construed, the term 
‘science’ not being limited to the higher sciences 
and the term ‘art’ not being limited to the fine. arta 
but having its original sensa of handicraft, trade, 
profession and skill in work, which, with the advance 
of culture, has been carried beyond the sphere of 
the common pursuits of life into that of ‘artistic’ 
and ‘scientific’ action. In some cases it may he 
difficult to determine whether the particular question: 
be one of 8 scientific nature or not, and consequently, 
whether skilled witnesses may or may not pass their 
opinions upon it The following test mar be applied ; 
Is the subject-matter of inquiry such that inex-. 
rienced persons are unlikely to prove capable of- 
orming a correct judgment upon it without the 
assistance of experts? Does it so far partake of the 
character of a science or are asto require a conrEes: 
of previous habit or study in order to obtain a 
competent knowledge of its nature or is it one which’ 
does not require such habit or study.” > 007 t 


To my wind the witnesses, Messrs.-Tan-i 
cred,, Humphrey and iv a lesser ' degree 
Mr. Omeshankar, are, experta because 
telephony is a science or art and the wit-. 
nesses’ knowledge of the telephone end of. 
engineering generally places them in-a' 
spécial position and makes them competent, 
to @xpréss an opinion upon articles and. 
matters which are largely in use in the. 
department of the telephone and óf 
ae genérally. But ‘not only am. 
I of the opinion that the evidence of theae: 
witnesses is relevant and admissible as 
opinion of experts, but it seems to me that 
the expert evidence of these witnesses -is 
entitled td very considerable weight. , 
Mr. Tancred has’ been: several years in the 
émploy of the defendant firm in Bombay 
and Karachi. He. is an Associate Mem ber: 
ofthe Institute of Electrical Engineers of* 
London, and holds a diploma from. the ‘City - 
and Guilds in automatic telephony. ‘He. 
was employed as an Engineer in Liverpool | 
in a telephone company in’ the” Installation 
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and Designs Departments and has 17 years’ 
experience as an Electrical: Engineer 
déuling with telephones. Mr. Humphrey 
(Ex. 31) holds no engineering degree but he 
as been trained as an engineer and has 
been practising as one for many years. 
Omeshankar (Ex. 35) is a B. Sc. and a 
Civil Engineer of Roorkie and has been 
in the Telegraph Department dealing with 
the telephone system’ of that department 
stor four years. . I cannot conceive how it 
can . be argued with any force that the 
Spinions of three persons like Mr. Tancred, 
Mr. Humphrey and Mr. Omeshankar -is 
evidences of little value when they, depose 
that in. their opinion and from: their 
xperience the damage to the instruments 
Exs. 19, 26 ‘and 10 could not be the result 
of ‘wear and tear but is necessarily the 
result of carelessness or negligence in some 
degree. 


- The learned Advocate: for the plaintiffa 
next contended that bakelite pirts are 
naturally brittle- and liable to chip off and 
‘break when brought into even ordinary 
contact with other substances, The learned 
Advocate even faintly suggested that the 
‘defendant company had. deliberately intro- 
duced the nse of parts made of this brittle 
composition with the object of makin 
money out of their subscribers. This latter 
suggestion, however, is ‘not based on any 
‘evidence in the case and I think it is snuff- 
ciently met by the evidence of Mr. Tancred 
‘who states : ii 
‘ “We make no profit in replacing‘ parte of instru- 
: ments. We charge only for labour plus cost of 


material . .... Damaged parts of instruments removed 
by us are destroyed ged 


There is also the evidence of Mr. Bharucha 
(Er. 32), the Internal Auditor of the 
defehdant company, who came from Bombay 

"to give evidence in the case., He states.: 
“Damaged parts are brought back tothe 
- Office and destroyed. The company buys 
‘instruments and parts thereof.” n 

.. The argument as to bakelite parts being 
brittle and liable‘to break in ordinary wear 
and tear advanced by the learned Advocate 
for the. plaintiffs was based on ‘Ers. 23 and 
:24.in the case.: Referring to Er. 24, the 
learned Advocate pointed out that in the 
.year 1937 in Karachi’ the defendants had 
1,967 instruments. on hire, and that-in that 
‘fame year subscribera paid:a sum of 
Rs. 782-120 for replacements. -He: then 
referred-to Ex. 23 and reading Ey. 23 with 
Ex. 24 argued that this amount of 
_Rs. 782-12-0 paid for replacements by sub- 
scribers - of the : defendant company - in 
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Karachi in the year 1937 was for replace- 
ments which cost not more than Re. 1-80 
each and. hence a sum of Rs. 7€2-12-0 
represented about 500’ replacements in the 
course of a year. If in regard to 1,967 
instruments, argues the learned Advocate, 
500 replacements took place in the course 
of a year, surely the damage which was 
replaced could not be attributed to any- 
thing. but ordinary wear and tear and the 
brittle nature of the parts of instruments 
made of bakelite This argument, however, 
to my mind is fallacious. There is in the 
first place no connection between Exs 23 
and, 24: In the second place there is 
nothing in Ex..24 or in any other evidence 
recorded in the case to. show for what 
replacements the sum of Rs. 782-12-0 was 
paid by subscribers in the year 1937. 

There is nothing further to show in 
respect of bow many instruments these 
replacements were paid for, and lastly, there 
ig nothing whatever to show that the sum of 
Ra. 752-12-0 is made up wholly or largely 
by réplacements costing Re. 1-8-0 each, Ex- 
hibits 23 and 24 were put in by the witness, 
‘Mr. Tancred for entirely different purposes 
‘and purposes which: were unconnected and 
any argument therefore based on the com- 
‘bination of these two exhibits is liable to 
-be fallacious.’ But the argument of the 
learned Advocate for the plaintiffs cuts both 
ways. It might equally well be argued that 
the fact that 500° replacements had-to be 
mads in regard to the instruments -in use 
in Karachi during the year 1937 is ar 
indication that negligence and carelessness 
is the order of the day among subscribers 
of the defendants. But there is further 
evidence on the record that telephone instru- 
ments, if used-in a-normal way, cannot be 
damaged ia the way that Exs. 19, 26 and 
10 have been damaged by ordinary wear 
‘and tear, Exhibit 34, Fernandes, is the 
telephone clerk’ of the Bombay Steam 
Navigation Co., Ltd. Hehas been in charge 
'of the telephone from 1920.. He deposes 
that since 1920 no part of his instrument 
had-been replaced. Exhibit 35, Menezes, 
the: Superintendent Accountant of: David 
Sassoon & Oo., Ltd., states that hig office has 


‘been a subscriber of the defendant ‘com- 


pany since 1904 and that “he--has been in 


‘the office of David Sassoon & Oo., Ltd., in 


‘tHe Accounts Department for 35 years. He 
states that no part of their telephone instru- 


“ment has had to be repaired in all these 
‘years. Though heis not ‘in charge of the 
‘telephone, he has stated that 


as the 
accountant he would come to know.if the 
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office paid anything-for breakage or damage 
to the telephone, Mr. Humphrey, Ex. 31 


states : ; 
is a subsoriber of the defendants. I 


“My compan 
came to Karachi in December, 1935. We are using 


both the standard pedestal type and the hand micro- 
phone instrument. In our private system we have 
a hand microphone instrament. In my time we have 

no occasion to purchase parts of instruments. 
We have had no instance of chipping or breaking in 
the hand microphone.inatrument.” 

The evidence of these witnesses is not at 
all difficult to understand. The use of the 
telephone toa man who continually uses it 
becomes second nature just as riding a 
bicycle or driving a motor becomes by 
constant pragtice almost second nature. It 
can well be understocd then that in using 
a telephone in the normal manner, it is 
impossible to find damage and breakage 
such as is evident in Exs. 19, 26 and 10. 
In each case as is clear from the evidence 
of Mr. Humphrey (Ex.:31), ‘the damage is 
due-to a blow, i. e., the damaged part coming 
into forcible contact with something else. 
He states : 

“The damage to the cradle of Ex. 10 may be due 
to a blow from the hand-set. The damage to the 
mouthpiece of Ex. 10 is also due to a blow from some- 
thing. Thedamage to Exs. 26 and 37 is extensive 
and must be due to a very heavy blow or impact 
-with some object.” 


In re-examination he has stated: “Im- 
pact or blows cannot occur in normal handl- 
ing.” I am therefore cf the opinion that 
the answer to issue No. 4 must be that the 
breakage or damage to the instruments 
, Exs. 19, 26 and 10 is due to carelessness or 

negligence in handling the instruments by 
the plaintiffs or other persons using the in- 
ai with the permission of the plaine 
tilfs, 
.. Issue No. 5 (A).—Where the plaintiffs 
-bound to maintain -the instruments at all 
times in the same conditionin which they 
were given tothem? (B) Is a breach of 
such alleged obligation continuous until 
.Yepairs or replacements take place ? 

As to (4) there is no dispute. Even the 
, learned ‘Advocate for the plaintiffs has 
conceded that the plaintiffs were bound to 
take ordinary care of the instruments given 
to them for hire and return them in the 
cecndition in which they had beenso given 

_at the terminaticn of the agreement sub- 
,Ject to ordinary wear and tear. Part ( B) of 
_the issue istomy mind unintelligible and 
JIM any case neédsno answer asit has not 
. been pressed by either side. 

. Issue No? 6 —Were the defendants, entitl- 
ed to forthwith replace the parts alleged to 
be broken or damaged and charge the 
-plaintjffs for the same ? "e 
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18410 


The answer to this issue is simplified to 
a very large extent by my finding on Issue 
No. 4. This point is entirely covered by the 
conditions of the agreements, Exs, 6 and 7. 
Conditions Nos. 4 and 7 in Ex 6. are, ‘for 
all practical purposes. identieal with condi- 
tions Nos. 5 and 8 in Ex. 7. It will be suffi- 
cient therefore to quote conditions Nos, 4 
and 7 in Ex. 6. Oondition No. 4 reads thus : 

“The sabscriber shali conform to all the rules 
and regulations of the company for the time bein 
in force, and shall be responsible for loss of, or 
any damage to, the company’s apparatus from the 
time of delivery to him to the time of re-delivary 
to, or removal-by, the company. In the event of the 
apparatus being lost or, destroyed by fire or other- 
wise, the subscriber shall pay tothe company. .... 
‘The sabscriber shall grant to the company access 
tohis premises at all reasonable times for the 
inspection, repair and removal ‘of the apparatus, 
and shall surrender the same in good order and con- 
dition at the expiration or sooner determination of 
the hiring contract.” 

Condition No. 7 reads thus: N 

“The subsciiber shall pay the prescribed rental 
for any additional apparatus which may be supplied 
to him and for the cost of all removals, and for such 
repairs and replacements to both the original and 
any additional apparatus as may be rendered neces- 
sary by careless use or negligence on the part of him- 
self or his servants.” i a 

It seems to me that these two ccnditions 
must be-read together, and if sofread, their 
In respect 
of instruments hired toa subseriber, he is 
bound to surrenderthe same at the expiry 
of his contract in good order and condition. 
During ihe continvance of the contract 
of hire, the subscriber is to give to the 
company access to his ‘premises for in- 
Spection, repairs < and removal of the 


-apparatus. Not only is the subscriber bound 


at the termination of his contractto surren- 
der the instruments hired tohim in good 


‘order and condition but if during. the 
pendency of his contract damage is caused 


to any instrument and is caused by care- 
less use or negligence the subscriber is 
liable to pay for replacement of the 
damaged instrument or part therecf. This 
is my interpretation of conditions Nos. 4 and 
7 in Exs.r,5 and8in Ex. 7; and if this 
interpretation is correct, then on my finding 
on Issue No. 4 that the damage to Exs. 19, 
26 and 10 “was the result of sarelessness or 
negligence on the part of the plaintiffs or 
those to whom they ‘permitted use of -the 
instruments, the defendants were entitled to 
forthwith replace the parts damaged and 
to charge the plaintiffs for the same, and 
this is exactly what was done or sought to 
be done. But’ not only is the casé of the 
defendants on this point supported bya 
reading .of the clauses in- Exs.6 and 7: to 
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which T have referred above. but it is argu- 
ed for the defendants and with considerable 


force that the replacing broken parts of ; 


instraments during the continuance of a 
contract of hire is one of the rules and 
regulations of the company ; and under con- 
dition No. 4 in Ex. 6 and condition No. 9 in 
Ex. 7 the subscriber has contracted to con- 
form to allthe rules and regulations of the 
company. Thatit is arule or regulation 
-of the company to replace immediately 
broken parts atthe cost of the subscriber 
if the damage is attributable to carelessness 
or negligence is established by the evidence 
of some of the witnessess examined for the 
defendants. (After stating some evidence 
on this point the iudgment proceeded fur- 
ther). This evidence to my mind estab- 
lishes thatit has been the practice and 
that it is the rule or regulation of the com- 
pany to replace forthwith during the con- 
tinuance of the agreement of hire any part 
of instruments which have been damaged 
by carelessness and negligence on the part 
of the subscriber and the replacement is at 
the cost of the subscriber. My answer 
therefore to Issue No. 6 is that tbe defen- 
dants were entitled forthwith to replace the 
broken and damaged parts and to charge 
the plaintiffs for the same. 

Issue No. 7.—Were the defendants entitl- 

ed to call upon the plaintiffs to execute the 
agreements to pay or to pay Re. 9-8-0 for 
feplacing the said parts? 
:-As aseparate issue this was unneces> 
sary. Itis merely apartofthe procedure 
connected with the wording of condition No. 
7. I answer Issue No. 7 in the affirmative. 

Issue No. 8.—Was there on the part of the 
plaintiffs any breach of the hire agreements 
as i4 alleged by the defendants? . 
< In so far as the plaintiffs refused to 
allow the defendants to replace the 
broken parts and in so far as they refused 
to pay for the replacements, the plaintiffs 
committed a breach of the agreements, 
Exs. 6 and 7. 

- Issue No.9.—Were and are the defen- 
dants entitled to disconnect the plaintiffs ? 
. My answer to this issueis in the affirma- 
tivefor, condition No. 3 of Ex. 6 and con- 
dition No, 4 of Ex. 7 provides: 

“If the subscription or any other charge or sum pay- 
able by the suscriberto the company either under 
‘the contract orin respect of any other account, 
matter or thing relating to or in connection with 
the apparatus leased under this contract or its 
installation or any other telephona service, remains 
unpaid for 48 “ hours after becoming dife. ... the 
company shall be entitled at any time thereafter on 
giving notice’ tothe subscriber to disconnect the 
subscriber. — x” acini 
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Issue No. 10.—Are the plaintiffs entitled 
to the 1eliefs claimed by them, or any of 
them, and if so, in what terms ? 

For the reasons which I have given in this 
judgment I hold that the plaintiffs are not 
entitled to any. of the reliefs they hav 
claimed. ‘ 

Issue No. 11.—General, with special refer- 
ence to costa, The plaintiffs’ suit must 
therefore be dismissed with costs. Out of 
the amount of Rs. %8-0 deposited by the 
plaintiffs in Court a sum of Rs, 8-80 may 
be paid to the defendants. 


D, Suit dismissed. 
e 


-e 


CALCUTTA HIGH COURT 
Appeal No. 205 of 1937 
“ December 5, 1938 
JAOK, J. 
JOGENDRA NATH ROY OHAUDHURY— 
PLAINTIFF—ÅPPELLANT 
versus 
SAROJ MOHINI DEBI AND 0OTHHRS— 
RESPONDENTS E 
Landlord and tenant —Long possession with non- 
payment of rent—Inference of rent-free title, if 
justified— d appeal—Ftnding that presumption 
of Record of Rights rebutted justified by evidence— 
Finding, if can be disturbed tn second appeal, 
Long possession withont payment of rent may 
justify, in the circumstances of a particular case, 
an inference of rent-free title. 
Oase-law referred to.] 
re both the lower Courts hold that the pre- 
sumption arising from the entry inthe Record of 
Rights has been rebutted and there is some justi- 
fication for that finding, that finding should not be 
disturbed in second appeal, although no doubt the 
mere non-payment of rent for a very long period 
is not generally in itself sufficient to rebut the 
presumption arising from the Record of Rights that 
the land is liable to assessment to rent. 


A. from the appellate decree of the 
Additional District Judge, Khulna, dated 
October 1, 1936. 


- Messra. Anilendra N, Roy Chaudhury 
and Jnanendra Nath Bakshi, for the Appel- 
lant. 


Messrs. Sitaram Banerjee and Narendra 
N. Banerjee, for the Respondents. 


Judgment.—This appeal has arisen out 
of a suit for assessment of rent. The 
defence case was that the land in suit was 
rent-free land. The Court of Appeal below 
has found that the presumption grising from 
the Reeord of Rights that the land is liable 
to assessment of rent has been rebutted. 


‘The Jearned Judge has also found:-that the 


evidence justifies the inference of lost grant 


* 
. 
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of rent-free rights. In this appeal it is 
contended that the Court of Appeal below 
has wrongly -relied upon the fact that rent 
was not paid for a considerable period in 
coming to, the conclusion that the presump- 
tion arising upon the entry in the Record 


- of Rights was rebutted, and a reference has 


been made, to the case in Jagdeo Narain 
Singh v. Baldeo Singh (1), in which it has 
been laid down that 


“mera non-payment of rent or discontinuance of 


payment of rent has not, by itself, been held in 
ndja to cfeate adveree posseesion.” 

Reliance has also been placed upon the 
case. in Brojendra Kishore v. Mohim 
Chandra (2),, in which it has been keld 
hat 
: whore the period Aang which the defendants 
have been in possession is left in an indefinite and 
nebulous state, that is not sufficient even when taken 
with the fact that no rent has been paid to show 
that the entry in the Record of Rights is incorrect,"’ 


As regards rebuttal, of the presumption 
arising from the entry in the Record of 
Rights, each case. depends upon its own 
fact and no doubt the facts of that case 
were somewhat similarto those of the pree 
sent case. ‘So that,;*tbere may be some 
force ‘in, the argument of the learned 
Advocate for the appellant. that the Courts 
below were not: justified in relying merely 
upon the evidence of non-payment of rent 
torebut the presumption arising from the 
Record of Rights of lost grant; however as 
to the finding, it appears to me: that: the 
‘appellant is qn weaker ground. There is a 
definite finding that the evidence justifies 
“an inference. of lost grant of rent-free right. 
-No doubt :in their written statement ..the 
defendants relied upon adverse possessicn. 
But I think -that that would not preclude 
the Courts from coming to a finding of lost 
grant. In coming to this finding they have 
Yelied upon .the facts that rent-free title 
was setup as early as 1806 in a sarpatra 
of which ths trial Court says that “there 
can hardly be any doubt that the sarpatra 
relates -to the land in suit.” In this sar- 
patra,® considerable area of the land of 
the zamindari was released by the landlord 
as rentefree debutter. The learned Judge 
also finds that.“the evidence justifies the 
inference of a lcst grant of rent-free right." 
-This finding cannot be upset ‘Jn second 
appeal unless based on mo evidence or on 
inadmissible evidence. The circumstances 


_ (1) $7 O W N 985; 71 Ind. Oas 984; A IR 1999 
P O° $72; 2 Pat 38:491 A399; 3 P L T605: 360 
L J 499; 33MLT 1; (1993) MWN 861;85M La 
460 (PO) ; 

(3) 81 OW, N3399 Ind, Oss, 189A I R1937 
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relied upon are: (1) the statements made by 
an old man of 70 years to the effect that 
the land has been held rent free from the 
time of his ancestors, (2) that it was claimed 
to be rent-free in the partition proceedings 
in 1917, in which proceedings the pre- 
decessor-in-interest of the plaintiff was a 
party, (3) that in 1899 it was” claimed to be 
rent-free by the defendants in proceedings 
to recover rent from their ténants, and (4) 
that in 1806 it was released from the Day- m 
ment of rent by the landlord when the 
tenants claimed it to be debutter (Ex. A)? 
It has been pointed out that it has not been 
proved that the land in suit is included in 
the land referred to in Ex. A. The lower 
Court held that it was so included without 
giving any satisfactory reason for go finding. 
Apparently at that time about 300 bighas 
of land out of the total area of about 1 500 
bighas of the zamindari were claimed as 
rent-free, The identity may not be estabe 
lished but at least the documentary evidence 
shows that there was a considerable 
quantity of rent-free land in the village and 
when this is taken with the other circum- 
stances referred to it, seems to furnish a 
substantial basis for the finding of the 
Appellate Court that the circumstances 
justify an inference of a lost grant of rente 
free right. . 

It is clear that at least since 1917 it must 
have been known to the plaintiffs" predee 
cessor that a rent-free claim was bein 
made, and during the 16 years which elapse 
till the institution of the suit, although 
the plaintiffs must have known that the land 
was being held rent-free under a claim 
of rent-free title, no rent was recovered 
and the finding is that for many years 
previous to 1914 no rent was paid. Theree 
fore even if Ex. A has not been proved’ to 
include the land in suit, there still remaing 
sufficient evidence to support the finding 
of lost grant, This must be taken with the 
finding, which is also a finding of fact, that 
the presumption as to the entry in the 
Settlement Record has been rebutted. In 
Jafar Ahmad v Birendra Kishore (3); it 
has been laid down that “long possession 
without payment of rent may justify, -in 
the circumatances of a particular case, an 
inference of rent-free title.” This has also 
been held in Chattra Nath v. Babar Ali (4), 
This was, however, a stronger case than the 
present one inasmuch as there were old 


MO © L J126; 34 Ind. Cas. 319; AIR 1914 
AAK O W N 383; 86 Ina Oas. 835; AIR 19% 
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batwara papers in which the land appeared 
ag niskar. ‘In a case like this where both 
Qourts “hold that the presumption arising 
from .thé entry in the Record of Rights 
has been rebutted and there is some justi- 
fication for that finding, I think that this 
finding should not be disturbed in second 
appeal, although no doubt the mere non- 
‘payment of rent for a very long period is 
not generally in itself sufficient to establish 
This appeal is accordingly 
. dismissed with, costs. 

D. Appeal dismissed. , 


* 
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LAHORE HIGH COURT ; 
Civil Revision Petition No 903 of 1938 
January 17, 1939 
BKEMP, J. 
K{zsses. MOHAN BHASIN SHARE 
AGENOY—PanrTiongse 


; ory 
AK ; Versus . ; 
“  - KHUDA BAKHSH—Rasponpsxt 

Sale of Goods Act (III of 1930), s. 56—Buyer 
breaking contract to purchase shares when market 
was falling—Seller. not re-selling shares soon— 
Presumption is that seller was holding on to shares 
in of rise—In such case speculation is of seller 
who, has to prove market price at, date of breach or 
at date: of sale effected as : soon as reasonably 
possible after  breach—Practice—Revision—New 


ea, Cos Se 
The defendant offered to purchase and the plaint- 
iffs agreed to sell 200 shares in certain company 
on March 3, 1937. As a result of the refusal of the 
defendant to pay for the shares and to take delivery 
thereof, the plaintiffs notified to the defendant by 
registered notice’ dated June 29, 1937, that in the 
event of the defendant failing to take delivery of 
the shares within a week, the same would be ~ ‘sold 
thereafter at hisrisk and account. The plaintiffs 
sued for the difference pie interest and some other 
charges. On the date of the notice the market had 
fallen considerably. The shares were, however, not 
resold until September 6, 1937; due to the’ failure of 
-the plaintiffs to give instructions to their brokers to 
sell the shares No reasons were given asto why 
the plaintiffs waited.so long: T 
. Held, that in- order to succeed; -plaintiffs had to 
show. the market price at the date of the breach of 
sale or at the date of sale effected as soon as rea- 
-sonebly possible after the breach and _the presump- 
tion was that they were holding onto the shares in 
the hope of à rise. In such circumstances the spe-, 
-mlation was the speculation of the plaintifs and not 
of the defendant. A. K. A. S. Jamal,..v.-Moola, 
Dawood Sons & Oo. (1), relied on. ~ AÉ 
„Where a point-on which the success.of the, guit. 
depends is nof pleaded in the plaint, it cannot, ‘be, 


a 


1 


rehed,,npon in revision. ee a aa 7 
“O. R. P. from’ the decreé of the Judge, 
Small Oausé “Court, : Rawalpindi -Oanton-. 
ment, dated August 1, 1938. Ta oe 
Mr.J. N. Aggarwal, for the Petitioner. -, 
‘Mr. 8? N. Bali, for the Respondent. `~? 
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Order.—The plaintiff in this case isa 
Share Agency in Rawalpindi and defen- 
dant, Khuda Bakhsh, the well-known tailor 
of Rawalpindi. The plaint sets forth that 
on March 3, 1937, the defendant offered to 
purchase and the plaintiffs agreed to sell 
900 shares in Heinze Tin, Limited, at, 
Rs. 5-11-6 per sbare, The value of the 
shares was: Rs. 1,143-12-0 and the defend- 
ant paid towards this sum Re. 200 on March 
8, 1937. l 

“The plaintiffs presented to the defendant for 
delivery the aforesaid shares but he illegally refused 
to take delivary of the shares and also refused to pay 
for the same. Asa result of the illegal refusal of the 
defendant to pay forthe shares ang to take delivery 
thereof, the plaintiffs notified to the defendant by 
revistered notice dated June 29, 1937,and delivered 
tin on July J, 1937, that in the event of defendant 
failing to take delivery. ofthe shares within a week, 
the same would be sold thereafter at his rigk. and 
account " 

' Accordingly the plaintiffs sold the said 
shares through Messrs. Place, Siddons and 
Gough,-Oaleutta (misdescribed as Placid 
and Gough) at Rs. 4-3-0 per share, total 
Rs. 837-8-0. The plaintiffs sued for the 
difference plus interest and some ‘other 
charges less Rs. 200 paid by the defendant, 
a total of Rs. 154-2-0. The defendant ade 
mitted the contract but pleaded that the 
documents were not presented within a 
reasonable time and that in fact the plain- 
tiffs had no documents to present. In June 
1937 the market had fallen considerably. 
and: the defendant was justified in his 
refusal. Receipt of notice was admitted 
bat the other statements made in the plaift 
were denied and it was also alleged that 
the plaintifs had no right to sell. The case 
was tried by the Small Oause Judge, 
Rawalpindi. An application was made on 
behalf of the plaintiffs requesting that it 
be tried on the regular side apparently be- 
cause it was a teat case, but this was rejected 
by the Small Oause Judge. I can undere 
stand his reasons, but I think it would have, 
been better totry this suit on the regular 
side. He stated the following points., for 
decision: .°° 2 = fir? 

(1) Was the plaintiff in possession- of shares 
tracted to be sold tothe defendant ? - ee, 

(2) If so, did the plaintiff ffer delivery of shares 
within a reasonable time ? Š í , 

_(3) If so, did the plaintiff sell the shares at tho 
rates stated by him in the plaint and is the defendant’ 
liable for the ie ? 

(4) Are the plaintiffs entitled to interest and other 
charges, and if so, to what amount ?." 

He found on the first two points against . 
the plaintiff frm and on the third that. the 
plaintiffs had shown negligence in delaying 
the sale and therefore the defendant was 


con- ` 


-7 not liable for the loss. He also found thes ' 


o 
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the claim to interest and damages could not 
be sustained and dismiseed the suit with 
costs, The revision has been argaed by Mi. 
Jagan Nath Aggarwal. He points out that 
the evidence of the Manager of Place, Sid- 
dons and Gough proves that the plaintiff 
firm bought through the Calcutta Brokers 
600 Heinze Tin shares at Rs. 5-£-0 per share 
on February 16, 1937, and sold through them 
shares at Rs 4-"-0 a share on September 
6, 1937. He'ulso points out that the copy 
of the security account cf the plaintiffs with 
the Punjab National Bank together with 
the evidence of the Bank O cial Proves 
phat from March 5, 1937, the plaintiff firm 
ad. 600 share available. He relies on 
s. 35, Sale of Goods Act, which lays down : 
: “Apart from apy express contract the seller of goods 
is not’bound to deliver them till the buyer applies for 
delivery.” 

He urges that under the contract, Ex. P-2, 
between the plaintiffs and the defendant, 
there was no necessity for delivery, that in 
Teality the plaintiffs had the scrip available 
and the defendant réfused to take delivery 
because the price of the stock was falling. 
Mr. Bali for the defendant argued that 
this was not the case set forth in the 
plaints putin issue and tried but it does 
indeed appear that the Pleader who drafted 
the plaint overlooked s 35, Sale of Goods 
Act. The plaint seis forth that the shares 
were presented for delivery and the Small 
Oause Judge found quite correctly on the 
evidence that delivery was not proved. 
A5 tře point on which the succeas of the 
suit depended was not pleaded, I do not see 
how it can be relied upon in revision. 
That is why it was unfottunate that the 
case was not tried on the regularside when 
the plaint might have been amended after 
this point came to notice, The plainti 
Proved that they gave notice to Khuda 
Bakhsh to take the shares on June 7, 18 and 
29. ‘Letters cf the two later dates were 
on’the record ard the letter of the 18th 
Bays : 


“We refer you to our letter of June 7, 1937, and: 


again remind youto please take delivery of 200 shares 
in the Heinze Tin Oo., Ltd., or instruct us to .sell 
these in the market on ycur account”. 

“The defendant's refusal to take delivery 
and the plaintiffs’ notice are therefore 
proved,.but the shares were not sold unt] 
September 6, 1937, The date when tke 
plaintiff firm gave Place, Siddons and Gough 
instructions to sell is not proved. It was 
‘stated in the arguments that both sides had 
a copy of a telegram, not on the record, 
duted August 23, 1937, whereby the plaintiff 
firm instructed the Calcutta brokers to sell. 
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There is on the record a telegram from 
the latter dated August 24, 1937, which 
says inter alia : “Trying Heinze ‘Tin 
retaining.” No reason was given’ why 
after the defendant broke the contract, 
which he did at the very latest a week after 
June 29, or July 1, the Plaintiffs waited so 
long before giving instructions. I think 
the presumption is that they were holding 
on tothe shares in the hope of a rise. In 
such circumstances the speculation is. then ~ 
the speculation of the plaintiffs not of the 
defendant: see A. K. A. 8. Jamal v. Moola’ 
Dawood Sons & Co. (1). The plaintiffs must 
fail on this point also, In order to succeed 
they would have had to show the market 
price of the date of the breach of -sala or at 
the date of the sale effected as soon as 
reasonably possible after the breach, Mr. 
Jagan Nath Aggarwal admits that they 
would not be entitled to interest. The re- 
Vision must be dismissed but I direct 
the parties to bear their own costs of this 
hearing as I think that the defendant deli- 
berately broke his contract because the 
market was falling. K 

B. Revision dismissed. 

(1) 43 O 493: 31 Ind. Oas. 94% A IR1915 P O 
48; 43 IA 6; 8 L BR 343; 9 Bur. LT8 200 W. 
N 105; 30 M L J 73; 14 A LJ IIMLTERG3L 
W 181; 33 O LJ 137: (1916) IM W N Yo: 18 
Bom. LR 315 (PO). ra 


__ NAGPUR HIGH COURT _ 
Oriminal Revision Application No, 40] of 
1938 - 
November 30, 1938 
GRILLE, J. s 

MUNNA GANSURWA AHIR —Aocousab-. 

< APPBLIOANT ` 
DETSUS 
EMPEROR—Reasponpent. | 

Oriminal trial—Summary trial—Object of—War- 
rant case—Accused after his examination, whether 
entitled to re-call prosecution witnesses for cross- 
examtnation—Procedure—Warrant case—Prosecution 
including evidence given on’ commission in other 

prestdenctes—Oase should not be tried summarily. 

The object of . Ohap. XXI, Oriminal Procedure 
Oode, is to shorten the record and the work of the 
Magistrate in making the record ; itis not intend- 
ed to deprive the accused person of any of his rights 
under Ohap.-XX or XXI. Hence in a warrant case 
tried summarily, an accused, afterhe is examined, 
is ontitled to re-call prosecution witnesses for fur- 
ther cross-examination, Jn re Raju Achari (3) 
followed, Umaji Krishnaji v. Emperor (1) and 
Gokaran v. Emperor (2), disgented from. 
Obiter.—The trial of warrant cases in which the 
prosecution includes evidence given on' commission 
other presidencies, should not becoondùcted as 
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a summary trial, as the evidence so recorded 
militates in its very nature against the object of 
8 trial by summary procedure. 


Or. R. app. af the order of ‘the 
Court- of ‘the Sessions Judge, Nagpur, 
dated September 22, 1938, in Oriminal 


Kevision No. Bo of 1938 confirming the order 
of the Courteof the Magistrate, Mirst Olass, 
Nagpur, dated July 26, 1938. 


Mr, J. P. Dwtvedi,for the Applicant. 


= Mr. W. R. Puranik, Advocate-General 
for the Orown. | 


Order.—The applicant, in the course of 
a trial by summary procedure, after he had 
been examined. py the Magistrate in 
regular torm by question und answer 
recorded, asked that ne should be allowed to 
cross-examine all the prosecution witnesses 
alter the charge. lhe Magistrate recorded 
the following order: 

“In gummaiy cases no final charge being framed, 
the accused has no right to cali witnesses for 
further cross-examination, The application 18, there- 
fore, rejected,” 

Agulns, this order the accused preferred 
an application to the Sessions Judge, 
Nagpur, asking that a reference shoulda ve 
made wo „this Uourt to have.the trying 
Mugistrate’s vider set uside. The learned 
Sessions Judge held that there was a con- 
Hct ot view among the High Uouris in this 
matter, the High Ovurt ot bumbay in Umaji 
Arisinajz v. -Emperor (l) and. the Ouan 
Unief Uourt .1n Gokaran v. Emperor (2) 
holding that the accused had no rigut in 
a Summary trial to rescall the prosecution 
Witnesses, and the’ Madras High Uourt In re 
itaju Achart (5) holding that the accused 
bad such a right. As the Bombay and 
Oudh decisions were made py a Uivisional 
bench, the learned Sessions Judge neld tnat 
they were of greater authority tnan that of 
a Single Judge in the Madras High Oourt 
and declined to make a reterence. ‘lhe 
result is an application in revision by the 
accused to this Uourt. 

_ in wy view the application must succeed, 
and wih ali respect the view ut Jackson, J. 
in the Madras case 1s -pretelable, -‘I'ne 
Lucknow and Bombay decisions are based 
on the proposition nat, as mm Bummaly 
trials it 18 not necessary io frame a charge, 
the procedure iaid down m8. Zuvb-vt wne 

(1) ALR 1926 Bom. 226; 93 Ind. Oas. 15; 37 
Or, Lid 431; 23 Bom, L E Yo. 

(3) 7 Luck, 099, 137 Lod. Cas. 684; 9 O W N 334; 
Ind, tul. (4932) Oudh 257; 33 Ur. L J bUb; (L¥sz) 
Ur. Oas. 409; A 1 R lvs2 Oudh 242, r 

(3) 50 M 740; 99 Ind, .Uas. 44; A LR 1937 Mad. 
s rere Liv l2; ol M LJ 68/; dil W 649; 58 M 


: MUNNA GANSUBWaA AHlB v, BMPRROR (NAG.) 45 


Criminal Procedure Code for warrant cases 
(and the case now under Consideration is a 
case of theft which must be tried as a 
warrant cise) does not apply. [am unable 
to see, however, that the absence of a formal 
charge necessarily involves the absence of 
a plea. The plain wording of s. 262 leads, 
in my opinion, to the conclusion that the 
accused in this case was entitled to have 
the prosecution witnesses re-called, I may 
incidentally say that it should have been 
obvious that the trial of this case should 
not have been conducted as a summary 
trial where the prosecution evidence 
included evidence given on commission in 
the Madras Presidency and'in the Punjab, 
Evidence so recorded militates in its very 
nature against the object of a trial by 
summary procedure. Section 262 of the 
Oriminal Procedure Oode says : 

(1) In trials under this Ohapter, the procedure 
prescribed for summons-cases shall be followed in 
Bummons-cases, and the procedure prescribel for 


warrant-cases shall be followed in warrant-cases, 
except as hereinafter mentioned,” 


‘I'he exceptions or course occur in s. 263 
and nowhere else. One of the exceptions, 
so far as a warrant case is concerned, is 
tnat it is not necessary to frame a formal 
cnarge; but that does not mean that the 
accused does nət have the circumstances of 
the offence complained of explained to him. 
In a summons-case (vide s. 242 of the 
Or,mina! Procedure Code), when the accused 
appears or is brought before a Magistrate, 
the particulars of the offence of which he is 
accused shall be stated to him, and hé 
sha.l be asked if he has any cause to show 
wnay he should not be convicted; but ıt 
shail not be necessary to frame a formal 
charge. Now, 8. 263 of the Criminal Proce- 
dure Code, also lays down that it is not 
necessary to frame a formal charge and also 
that it is not necessary to record the evidence 
of the witnesses; but it does not state that 
the particulars of the offence of which the 
accused person is accused shall be stated 
to him when he appears before a Magis- 
trate, and thus the distinction between the 
procedure in a summons case and a warrant 
case as to the time when the particulars 
of the offence are to be explained to the 
accused is Maintained. In a summone- 
case this is done directly the accused 
appears; in a warrant-case it is nol; and I 
ind notning in Chap, XXII of the Oriminal 
Procedure Ocde which authorizes a demand 
from ¿he accused to show cause why he 
should not be convicted immediately he is 
produced, The object of Ona. XXII is to 
shorten the record and the. work .of tho 
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‘Magistrate in making the record; itis not 
-intended tô deprive tha accused person of 
‘any of his rights under Chap. XX or XXE. 
In a warrant case tried by summary: pro- 
‘cedure the accused-is entitled to a dis- 
charge if the prosecution evidence appearing 
against him is insufficient to sustain a 
conviction without any explanation on the 
‘part of the accused just as-much as in a 
case tried by the full and regular procedure, 
Ina summary trial the accused is entitled 
both -in summons and warrant cases (in the 
former only if the Oourt thinks fit)-to have 
process issued to summon his witnesses; he 
is equally entitled to have the prosecution 


Witnesses recalled after the explanation,’ 


which takes the place of -a formal charge, 
is made, and that, in accordance with the 
procedure prescribed in warrant cases, does 
not take place until ths prosecution has 
called its witnesses and satisfied the Oourt 
that there is sufficient ‘material’ on which 
to charge-the accused, or, in the case ofa 
summary trial, to -ask him to show cause 
why..he should not be convicted on the 
evidence appearing against him. ..The order 
of the Magistrate in‘the present case would 
result in the accused being deprived of a 
Valuable right which the law by s. 256 of 
the Orimina! Procedure Code allows him, 
and this right cannot be abrogated by the 
assumption that in a warrant case tried by 
Summary procedure, the- accused is bo 


account+for his. actions;and to show cause 


why he should not be convicted before any 
df the evidence against him is heard. . 

+ The. result. is that the order .of the 
Magistrate is set-aside and the application 
made by ‘the accused to have the prosecu 
tion- witnesses re-summoned must -be 
granted. .- ooa - 


Ba Application granted. 
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‘LAHORE HIGH COURT ` 
` Becond Vivil Appeal No. 1273 of 1938 
ae March 7, 1939 
| BHIDA, J. l 
, NIZAM DIN—PLAINTI#P— APPRLLANT 
i ss VETEUS l l 
Musammat FAZAL NUR AND GTARRS— ` 
7,  DaPANDanTa— RESPONDENTS |. 
Custom (Punjab)—Alienation—Ancestral property 
—=Dhamial Rajputs of Guzarkhan Tahsil, Duesrrisg 
Rawalpindt—Sonless proprietor, if can make gift 
of, ancestral Popery in favour of daughter- Riwaj- 
am—Presumption—Entries as to custom of parti- 
cular sub-division—Instances of other sub-divisions, 
whether suficient to rebut presumption. - y 
v Ąpoonding to the custom governing the Dhamial 
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Rajputs ofthe Qujarkhan Tehsil of, Rawalpindi 
District, a sonless proprietor is competent to make 
a gift of ancestral property in favour ofhis daughter: 
Taban v Bhaga (1), distinguished. | 

` Oustom is a question of fact and not of infer- 
ence. °° $ 
Where the entries in the. riwaj i-am show the 
existence of a certain custom among a_ particular 
sub-division of the Rajputs, instances relating to 
other gub-divisions of the Rajput tribe are -not 
sufficient to rebut the -presumption arising from‘ the 
entries in the rtwaj-t-am 


` 


8.0. A. from the decree of the District ~ 


Judge, Rawalpindi at Murree, dated June 
27, 1938, N 
Mr. Khurshaid Zaman, for the Appellant. 
__Mr. Khalid. Latif Gauba, for the Respond- 
ents, p o ORDEN 
Judgment. —The sole point for- decision 
iv this second-appeal is ‘whether according 
to the custom governing the- parties who 
are Dhamial Rajputs of the Gujarkhan 
‘Tehsil: of Rawalpindi District, a sonless 
proprietor is competent to make a gift of 
ancestral property in favour of his daugh- 
ter. The learned District Judge has held 
that he is competent and has dismissed the 


plaintif#-reversioner’s suit. From this decis. | 


slon a second appeal has been preferred by 
the .plaintiff supported by a certificate. on 
the question of custom. The maia evidence 
On the question of custom is to be found in 
the .riwaj-t-am of the Rawalpindi District 
prepared in the year 1884-85, According 
to the answer 10. question: No: 40 of this 
riwaj-t-am it would appear ‘that-a sonless 
Rajput.has power to make. a gift -of the 
whole or any part of his property ‘without 
the consent of the near male kindred. Ia 
the latter riwajiet-am of 1910,.no rule as 
regards Rajputs in general on the point now 
in dispute appears to have been stated, bui 
lt was mentioned that ‘Bhatti’, ‘Ratial’ and 
“Pakhral’ Rajputs stated that a sonless pro- 
prietor was not. competent to make. a gift 
of his ancestral property.. Three instances 
are also given, but they do not show ‘to 
which sub-division of the. Rajputs they 
refer. The learned Counsel for the appellant 
has referred to Taban v. Bhaga (1), but that 
case also refersto the Mangial sub-division 
of the Rajputs. 'lhere are.three other judg- 
ments on the record, Exs. P-4 to P-6, but 
tuese also refer to-other sub-divisions - of the 
Rajput tribe. Ka ae 
Un the other hand, the defendant ' has 
produced three mutations, Exs. D-4 to 
D-6; which are instances of gifts made by: 
Dhamial Rajputs in favour of certain: per- 
sons. The learned Counsel for the appellant 
(1) 83P R`1883. E 
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has contended that these gifts were made 
with the consent of the reversioners, but 
the evidence on this point is not very satis- 
factors. However, even leaving aside these 
Mutations, the main point for decision is 
whether the plaintif has succeeded in 
rebutting the .ppresumpiion raised by the 
riwaj-i-am of 1884-85, According to that 
rtwaji-am it would appear that a sonless 
proprietor bas the power to make a gift of 
“ancestral property. The riwajt-i-am of 1910 
does not lay down any contrary rule except 
in the case of three specified sub-divisions 
of Rajputs. There is not a single instance 
relating to Dhamial Rajputs on the record 
to rebut the presumption raised by the 
riwapi-eam in defendants’ favour. The 
instances relating to other sub-divisions of 
the Rajput tribe to which reference bas 
been made above are few and are, in any 
case, not sufficient to show that the custom 
of the Dhamial tribe has also changed since 
the riwaj-ieam of 1884-85 was prepared. 
Custom is a question of fact and not of 
inference. In my opinion, the plaintiff has 
failed to diecharge the burden which lay on 
him in view Of the entry in the riwaj-i-am 
of 1884-85. I therefcre see no reason to 
interfere with the decision of the learned 
District Judge and dismiss the appeal with 
costs. 


B. - Appeal dismissed. 


PATNA HIGH COURT 
Orıminal Revision No. 413 of 1938 
August 12, 19338 
Moffamap Nook AND VARMA, JJ. 
HARNANDAN LAL—PETITIONBB 

° .: VETSUB paz 
RAMPALAK MAHATO AND ANOTHER 


; Ae — Oppos1TB PARTY. : 

: Oriminal Procedure Code (Act V of 1898), es. 133, 
139— “Public right”, what ts — Some of tenants of 
village of 200 houses claiming ht to irrigate their 
fields-with channel -water—Right held not public 
right—Mere existence of reliable evidence tn support 
of denial of right, whether sufficient to stop hands of 

agistrate tn proceedings under s. 133, i | 

“A clas or community residing ina particular 
locality may come within the term “public” snd the 
right enjoyed by them is a public right. Thenumber 
of persons claiming the right and the nature of 
right itself will no doubt be the criteria on which 
conclusions may be arrived, The best criterion will 
be tosee whether the right is vested in sucha lar 
number of persons as to make them unascertainable 
and to make them a community or class. The ques- 
tion has to be decided on the facts of the cass. Where 
in a village of “#00 houses, some persons claim™ 
a right to irrigate their fields with the water channel, 
the right claimed is not a public right. Munna Tiwari- 
Y. Ohandarbali (1) and Queen-Hmpress v, Jaeoda 
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Nand (3), relied on, Kmperorv. Bharosa Pathak ( 
and Emperor v. Raghunandan Prasad (4), ek 
to Budha v. Mohan Lal (5), distinguished. - 

In a proceedings under s. 133, Oriminal Procedure 
Code, what s. 139-A requires is that the Magistrate 
should be satisfied that there is reliable evidence in 
support of the denial of the public right. The 
moment he finds that, he has to stop his hands and 
leave the matter for the Civil Court to deside. As to 
what ig reliable evidence, it will depend upon the 
circumstances of each case. Buta good test is that 
if the evidence adduced stands unrebutted, the public 
nature of the right will be demolished. 


Or, R. from the order of the Magistrate, 
First Class, Patna, dated March 28, 1938. 


. Mr. Brahmadeva Narain, for the Peti- 
tioner. ; 


' Messra, W. H. Akbari and R. J. Bahadur, 
for the Opposite Party. 


Mohamad Noor, J.—This is an ap- 
plication in revision against an order of a. 
First Class Magistrate staying under 
s.139-A, Oriminal Procedure Code, 8 proceed-. 
ing under s, 133 ofthe Oode after taking 
evidence contemplated by the former 
section. It appears that the petitioner 
filed before the Sub-Divisional Magistrate 
of Patna a complaint alleging | that the. 


- opposite party had obstructed a public water 


channel. The opposite party appeared 
before the Magistrate and one of them 
(opposite party No.1) at any rate denied the. 
obstruction and further contended: that the. 


_ right claimed by the ‘petitioner was not a 


public right. The case was mad over to 


` the learned Magistrate whose order is ine 


revision before us. He took some evidence. 
One witness was examined on behalf of the 
opposite party, and thereupon the learned. 
Magistrate stayed the proceeding or in 
other words dropped it holding that the 
right claimed by the petitioner -was nota 
public right. There was an unsuccessful- 
application before the learned Sessions 
Judge and then the matter has come up 
before this Court in revision. 

It is contended on behalf of the patie. 
tioner that the right involved was a public: 
right and therefore the proceeding ought 
not to have been dropped. It is not. 
disputed that the right claimed by the 
petitioner in the channel in dispute is a 
right to. bring through it water from: a 
certain reservoir for the irrigation of the 
fields of the cultivators including himself, 
According to the. only evidence on. the 
record, the village Poonawan,* where the 
channél is situated, contains 200 houses of 
which 60 are cultivators’ and some cf ‘these 
60 use the channel for bringing water from - 
the reservoir for the irrigation of  bhaiz 
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lands. The question for consideration is 
whether this right of cultivators of using 
the channel for the purpose of irrigation 
can be said. to be a public right within 
the meaning of s. 133, Crimifal Procedure 
Code, or in other words about 60 cultivators 
can’ bë said to be public. As the learned 
Sessions Judge has -pointed out, the. word 
“publio” is not defined in the Oriminal 
Procédure Oode; but.for the purposes of the 
Code the definition given in the Penal Code 
isto be adopted. Section 12, Penal Code, 
says that “public” includes any class of the 
public or any- community. ‘This definition 
18 inclusive and does, not define the word 
“public.” It® only says that elass of public 
or community is incladed within ihe term 
public,” 

[t must be conceded that the learned 
Magistrate has gone a bit too far when he 
Bays that “it (public) evidently means the 
class or’ community throughout the world.” 
A class or community Tesiding in a parti- 
cular. locality may come within the term 

“public.” The, question is whether the 
cultivators who use the channel form a class 
or community. That obviously is not neces- 
sary. The learned Sessions Judge has 
relied upon Munna Tiwari v. Chan arbali 
(1) where Dalal, J. held the right to be of 

a, private nature and nota public right. In 
Emperor v. Bharosa. Pathak (2) where a 
certain act. was likely to cause damages to: 
the inhabitants.of two villages, Tudball, J.. 
held that‘the right of passage was a public 
aight. ‘The question has to be decided on 
the facts of the case. There may be a case 
where there cannot be any doubt that the 
right claimed is a public right. On the 
other hand, there may be a casein which 
there cannot be any doubt that the right 
Claimed is a private one. There may, 
however, be a case in which it may be 
arguable whether the right claimed is or 
is not a public mght. The number of 
persons claiming the right and the nature’ 
of right iteelf willno doubt be the criteria 
on, which conclusions may be arrived. 
The best criterion will be to see whether 


the right is vested in such a large number- 


of persons as to make them unsscertainable 
and to make them a. community or class. 
Judging from this-point of view, I have no 


hesitation” in holding that thouxh, ag lI- 


have said, the learned Magistrate has gone 


far, he was perfectly right i in holding that the - 


(1) 50 A 871; 110 Ind. Cas, 218, AIR 1928 All, 627; 
390r. L J681; 36 A LJ 1285 
32, A 345; 13 Ind: Cas. 999; 9 A'L J 355; 13 Or L’ 
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right claimed was a private right vested only 
in a selected number of persons who claim 
to irrigate their fields from this channel, 
and his order, in my opinion, was perfeotly 
correct. 

The learned Advocate for the petitioner 
has farther contended that the learned 
Magistrate was not justified in entering into 
the question of the nature of right at that 
stage.” His inquiry ought'to have .been 
contined in ascertaining whether reliable 
evidence exists in support of the denial of 
the existence of the public right and'be 
ought not to have gone into the question 
whether the right is or is nota public right: 
In my opinion, this case goes much beyond 
what is contemplated in law. The law 
requires that the mere existence of reliable 
evidence in*support of the denial of the 
public right is sufficient to stop the hands 
of the Magistrate from proceeding farther 
with the case. Butin this case not only 
rahable evidence exists in Support of the 
denial but as the fact shows, the public 
right does not exist at all. The application: 
18 rejected. 

Varma, J.—l agree. The application is ` 
directed, as has been pointed out, against 
tue order of tce Magistrate dropping the 
proceedings under s. 133, Oriminal Proces 
dure Code, The aigument advanced by 
the petitioner before us is that on the 
materials before the Magistrate he wag not 
Justibed in holding that the rignt claimed 
by the applicant in the case was not a 
public right. In a proceeding under s. 133, 
what s. lov-A, requires is thac a Magistrate 
should be satistied that:there is reliable 
evidence in support of the denial of the 
public right, ‘lhe moment'he “finds that, 
he has to:stop. his hands and leave the 
matter for tne Ou:vil Ovourt to decide. As 
to what is relable evidence, ıt will depend 
upon the circumstances ‘of eacn case. 
But a good test seems to be this, ‘that -if 
the -evidence- adduced ‘atands ‘unrebatted, 
tHé ‘public naturé of the | right will be. 
demolished. j ae 

Mr. Brabmadeva Narain: for the peti~ 
tioners has drawn ‘our’ attention: to various’ 
Casés from waich he has tried ‘to show that. 
from the facts of this case the. Gourt ought. 
to-have -come to a finding -that the rignt 
claimed by the applicant’ before the Magis’ 
trate was In thé nature of a public rigot. A, 
public right does not depend upon .the. 
number of-individuals who -enjoy it. ‘It: is,- 
generall? speaking, that which ‘must be’ 
enjoyed by ‘members of the general un-, 
ascertained . mass of. the “Public: vide; 
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Desai's Dictionary of Legal Terme, and the 
decision in Queen-Empress v.Jasoda Nand 
(3). The decisions which have been referred 
to by the Sessions’ Judge are Emperor v. 
Bharosa. Pathak (2), Munna Tiwari v. 
Chandarbali (4) and Emperor v. kaghu- 
nandan’ Prasad (4). I venture to suggest 
that the decision reported in Munna Tiwari 
v. Chandarbali (1) is very much in point. 
The decision in Budha v. Mohan Lal, 16 
Ind. Oas. 162 (5) referred to by the Advo- 
chte for the petitioners does not help. him 
and seems to be based chiefly on whether 
s. 133, Oriminal Procedure Code was appli- 
cable to prevent a breach of the peace on the 
facts of that case. I would, therefore, dis- 
chargethe Rule = |... 

D. . ` ,_ Application rejected. 

- (3) 20 A 501; A W N1898, 141. o. 

(4) 53 A 706; 136 Ind. Oas. 621; A I R 1931 All. 433; 
(i931) Or. Oas. 705; 38 Cr, L 9 331; (1931) A LJ 913; 
UL R ISA. 108 Or; Ind. Rul. (1932) All. 287, 

(5) 16 Ind, Oas. 162; 13 Or. L J 594. 





ALLAHABAD HIGH COURT 
Second Appeal No. 960 of 1935 
c November 23, 1938 . 

BENNET AND VBEMA, JJ. - 
© - FATEKH—DEFaNDANT—APFELLANT 

E : ‘versus i 

. HAR BILAS—Puaintorr—RasPos DENT 

. Landlord and tenant—Right of semindar in land 
in -abadi—Custom, tn. i 
allowed io build house jor his occupation—Limtia- 
sions in using house—Abandonment, what constitutes 
—House, +f can be ‘transferred by usufructuary 
mortgage, . ee d SE ee 

According to the general and well-known, 
custom of the United Provincés, a custom so well- 
eatablished that it may be treated as the common 
law of the Provinces, a person, agriculturist or 
agricpltural tenant, who. is allowed bya semindar. 
to build a house for his occupation in the abadi, 
obtains if there is no special contract to the con- 
trary, a mere right to use that house for j 
and his family so long-as he maintains ‘the - house, 
that-is, prevents 16 falling down and su long 88 
he does not abandon the house by,, leaving, the 
village. in order that the occupier of 8 house in 
tlie’ abadi ‘of a village may be held to have aban- 
doned the house, ıt 18 not absolutely necessary -to 
show that be has left the village. ‘I'he principle on 
Which the custom rests is that when a _semindar 
allows a person to build a house on his land, he 
is entitled to insist that that person and the mem~ 
bers of his tamily alone should ocoipy that house 
and:.that they- should not be entitled to- transfer 
the house and thus force a stranger on the semin: 


aar. A usufructuary mortgage also 18 a transfer of 


‘a6 kind which the law does not permit cocuplers 
ot -houses standing on the semndur's land to 
make, Sri Girdharıji Maharaj v. Chote „Lut (Q), 
relied on. 3 S sla d Te . 4 

S. A, from the decision of the Sub 
Judge, Agra, dated February 14, 1830, `~- 
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Mr. J. Swarup, for the Appellant. 


Mr. Baleshwari Prasad, for the: Respon- 
dent. : 


Verma, J.—The suit which has given 
rise tothis appeal was brought by the 
respondent for possession over a house 
by ejectment of the appellant, for a per- 
petual injunction restraining the appellant 
from interfering with tne plaintiff's posses- 
sion over the house, and for future mesne 
profits. The trial Court dismissed the guit 
but the lower Appellate Court has reversed 
that decree and has passed a deeree for 
possession over the house in favour of 
the plaintiff-respondent. Tife defendant 
has come up to this Oourt in second 
appeal. 

‘the allegations of the plaintiff were 
that he wasthe sole zamindar of mahal 74 
biswas situated in Village Gopalpura altas 
Patti Saktara, that‘one Dhumi, who wasa 
Kachhi by caste, had been occupying 
whouss within the abadi of that village 
as the plaintiff's ryot, that Dhumi died and 
His widow lived in the house after him, that 
the widow also has died and as Dhumi left 
nò issue, the house reverted in law to the 
Zá mindar, and that the defendant had taken 
possession of the house without any title 
and was liable to ejectment, The defendant- 
appellant admitted that the plaintiff was the 
sol gamindar of the village, but pleaded 
that one Naththay wasthe adopted son of 
Dhiimi, that Naththay, along with one 
Palua, a collateral of Vhumi, nad made ac 
iigufructaary mortgage of the house in 
favour of the defendant by means of & re- 
gistéred deed dated June 6, 192s, and had 
put him in possession and that therefore 
the defendant could not be ejected. In 
para. 16 of the written statement, the defen- 
dant further pleaded that ın this village the 
occupiers of houses were entitled to trans- 
fef ther houses together with their sites, 
and tar therefore the allegation of, the 
plaintiff that the site of the house in ques- 
tion had reverted to him a8 zamindar was 
hot correct. The defendant also alleged 
that the house in question was not situated 
Within the eamindari of the plaintif. —_ 
Phe trial Court held that the house was 
situated within the zamindari of tne plain- 
tif, that Naththay was the adopted son 
of Dhumi, ‘that the defendant had failed to 
prove a custom by virtue of which the oc- 
Gupie1g of houses in this village could 
transfer their houses together with tneir sites, 


that as Naththay had executed a usufructu- 


i ry “mortgage in favour of the defandant: 


6 
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he coùld not be said to have abandoned the 
house and.that therefore the zamindar was 
not entitled to resume possession. Accord- 
ingly, it dismissed the suit. The plaintiff 
appealed to the lower Appellate Oourt 
and’ that Oourt has agreed with the findings 
of the trial Court as to Naththay being the 
adopted son of Dhumi, 
existence of any custom which could entitle 
the cccupiers of houses in the Village to 
transfer their houses together with ‘their 
sites. Jt has also expressed the opinion 


that as Naththay had put his mortgagee in- 


possessicn of the house-and-as the mort- 
gagee could take care of the same, N aththay 
could not be sgid to have abandoned the 
house. It has, however, held that- as there 


was no custom prevailing in the village by’ 


virtue of which the occupiers of houses 
could transfer their houses together with 
the sites, Naththay was-not authorized to 
give a usufructuary mortgage and pnt the 
mortgagee in possession and: that the plam- 
tiff was, therefore, entitled to succeed, - 

The learned Counsel for the defendant- 
appellant: has first urged that the Village in 
question ‘is not an agricultural Village but ig 
a town and that the law which applies to 


houses in the abadi-of agricultural villages: 
should not be applied to the- house in dis- 


pute. It is apparent, however, that-no such: 
plea was raised in the Courts below and no 
issue was ever framed on- this point.- The 
learned:Gounsel has further urged that there 
ig no finding by--the Courts below that 
Dhumi was an agriculturist- This plea also 
“was never raised ‘in the Oourts below, Ag 
a matter of “fact,” the plea ‘raised: by- the 
defendant in para, 16 of his written state" 
ment-mentioned above, and the issues fram 
ed in the case, clearly- show that the “casg 
proceeded un both the Courts below- on’ the 
footing thut the village was ‘an agricultural 
village and that Dhumi was an agTiculs 
tural tenant, but that: according’ to the dee 
fendant, there was a custom Prevailing ‘in 
the village according -to which Naththay 
was entitled to make the 
tion. It may also be pointed out that the 
usual occupation of Kachhis is agricul= 
tures' For these reasons we are unable 
to entertajn this argument ‘of the learned 
Counsel,  - ic 
- The next point urged: by the learned Ooun- 
‘gel is that the fact that Natnthay has made 
a usuiruciuary mortgage of: the house and 
has put the, mortgagee in possession - does 
not show that he has abandoned the house, 
His contention is that it is absolutely neces» 
Bary that the ryot must be found to have 
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left the village before it can be held that 
he has abandoned the house, and that 

unless euch abandonment is established 

the mere fact of a transfer does not entitle’ 
the zamindar to sue for possession. The 

law on the subject is well-established. We 

mayrefer to the case in Sri Girdhariji 
Maharaj v. Chote Lai (1), where it has been ` 
laid down : 

“  ..according to the general and well-known 
Custom of these Provinces, a custom so well-estab- 
lished that it may be treated as the common lawof- 
the Provinces, & Pon, agricalturist or agricultural 
tenant, who is allowed bya samindar to build a 
house for his occupation in the abadi, obtains if 
there is no special contract to the contrary, a mere 
right to use that house for himself and his family 
80 long as he maintains the house, that is, prevents 
it falling down and so long as he does not abandon 
the house by leaving the village, As such occupier 
of & house in the abadi ocoupying under the samindar 
as in this cage, he has, unless he has obtained by 
special grant from the zamindar an interest which, 
he can sell, no interest which he can sel] by private 
sale or which can besoldin execution of a deares 
against him, except his interest in the timber 
roofing and wood-work of the house,” 

Tne learned Counsel does not deny that 
this is the law prevailing in these Proe 
vinces but he emphasizes the words “by 
leaving the village” and the word “sell” in - 
the above passage. His contention is that 
the law as laid down, here applies only 
to transfers by sale and to no. other forms 
of transfer, and further that an abandone 
ment can take place only if the occupier 
of the house. has left the village. In . our - 
opinion these--contentions> of the ‘learned: 
Counsel “are not’ correct. “In order ‘that the’ 
occupier of a house in the abadi of a village 
may beheldto have abandoned the house. _ 
it is-not- absolutely necessary to show that. 
he has left the’ village. - -The point isin ‘our’ 
opinion so Obvious that we do not consider” 
It necessary to deal with it at any length. 
Numerous - instances of abandonment of a 
house are easily conceivable even though’ 
the occupier has nöt actually left the village 
and gone elsewhere. ‘he argument that 
the zamindar.has a right of suit, only if 
the transfer’ in question is a Bale, ignores 
the Principle oi which the custom, which 
hasbeen -spoken_ot.as.the common law of 
these Hrovinces - in - the - -passage - -quoted 
above, rests namely that when-a-zamiundar 
allows a person ‘to build a house on his 
land he is entitled to insist that. that 
person and the - members- of his :family 
aione should occupy- that. house and: that 
they should not be entitled to’ transfer: 
the houge. and thus force a stranger on 
the zamindar. In our opinion a usuiractus 

(1) 80 A 248; A W N 1898, 27. 
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ary mortgage also. is a transfer of the 
kind which the law does not permit occu- 
piers of houses standing on the zamindar's 
land to make. In our opinion the decree 
of the lower AppeJlate Oourt is correct and 
no interference is called for. For the 
reasons given above, we dismiss this appeal 
with costs. ° 

D, Appeal dismissed. 
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MADRAS HIGH COURT 
Criminal Appeal No. 35. of 1939 
January 25, 1939 
nae PANDRANG Row, J. l 
PUBLIO PROSEOUTOR— APPRLLANT 

: VETSUS 
N. 8. SHAKMA—RasPonpDBNT, 
Criminal Procedure Code (Act V of 198), s. 228 
(2}Applicabtltty— Whether applies to criminal 
breach of trust and dishonest misappropriation of 
goods—Stngle charge, tf canbe framed in respect of 
toral e; cash and total value of goods misappro- 


The case ‘referred to in s. 222 (2), Oriminal Pro- 
cedure Uode; is a case in which the charge is 
criminal breach of trust or dishonest misappropria- 
tion of money and it does not apply to a. case of 
criminal breach of trust or dishonest misappropria- 
tion. of goods, and affords no justitioation for mixing 
up money and goods or for traming single charge 
mm respect of the total of the cash said to have 
been misappropriated and the total value of the goods 
gaid to have been misappropriated... - . > > 


Or, A. against the acquittal by the Sessions 


Judge, Boum Kanara im UO, A. No, 7 of 1938. 


The Public Progecutor,in person. ' 

Judgment.— This ıs an appeal preferred. 
by the Public Prosecutor, Madras, from the 
judgment of tne Sassions Judge of Souta 
Kanara acquitting one N.N. Snarma of tne 
oftence of criminal breach ot trust by -an 
agent punishable under s. 409, indian Penal 
Gode. Tne man had been sentenced to 
undergo rigorous umprisonment.for one year: 
and to pay a tme of Ks. 000 by the Hirst 
Olass Sup-Vivisional Magistrate, Mangalore, 
Division.. On appeal he was acquitted by. 
the learned Sessions Judge who dealt with 
the facts of the case alt great length in 
his Judgment. ‘I'he learned Sessions Judge 
appears to have come to the conclusion that, 
the entrusiment itself nad not been proved. 
beyond doubt, The case tor, tne prosecution 
was that certain goods, ‘namely Antine, 
yes, etc,, had .peea sent by tue Aniline 
Dyes and Onemica: Oompany, Bombay, lo 
tne -accused in nis capacity as mauager of 
their branch at Mangalore. ‘I'he léurned 
Sessions Judge has found tnat We case was 
mot praved. that the: appellant -was the 
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manager of a branch and was entrusted as: 
such with the goods of the company and 

apparently the learned Sessions Judge 

thought that the defence of the accused that 

he had merely purchased the goods from 

the company as an ordinary customer and 

was only lable from.the point of view of 

civil law was more likely to be true than 

the case for. the prosecution, It may be, 

there is something to be said in support of 

the view which found favour with the 

learned Magistrate. But one important fact 

is established by the evidence, namely that 

the company itself kept their accounts as if 

the accused was not the manager of a 
branch, and as such, entrusted with the 

goods of the company. While the ledger 
accounts of other branches were shown in 
the name of the company, the account of 
the accused was kept in his personal name 
and there is no separate account in respect 
of the alleged branch at Mangalore. In 
these circumstances, it is really impossible 
to say that the learned Sessions Jadge was. 
wrong.in coming to the conclusion that the 
prosecution had failed to prove the.factum 
of entrustment to an agent. 

Another reason why this appeal should 
not go further is that the trial before the 
Magistrate appears to have been contrary 
to law. The charge against the accused in. 
respect of which he was tried, no doubt. 
alleged that. an aggregate sum of. 
Rs, 1571-4-9 was.criminally misappropriated. 
within the space of twelve months, 14. e.s. 
between September 3, 1936, and May 6, 1937, 
and the learned Mugistrate thought that on 
this account under s. 222 (2), Oriminal. 
Procedure Code, it would be legal -to frame 
a charge in respect of such gross sum and. 
to try him on that single charge though 
that charge related to a number of items, 
namely 12 in number. No doubt, if a single 
charge can. be justified, the trial could not 
be said to be illegal, but if the single 
charge itself was .one not permitted by law 
and.. the offences disclosed were really 
separate, the trial held could not be Baid to. 
pe legal. Section 222 (2) provides that: 

“Where the accused is d with oriminal 
breach of trust or dishonest misappropriation of 
money, it shall be sufficient to specify the gross’ 
sum ın respect of which the offence is alleged to 
have been committed, and the dates between which 
the oftence is alleged to have been committed, 
without specifying particular items or exact dates, 
and the charge so framed shall be deemed tobe a 
charge of one offence within the meaning of s. 234 ; 


Provided that the time-included between the. first 
and last ofsuch dates shall not exceed one year.’ 


in this case, however, the case for the 


~ prosecution and the evidence adduced 1n 
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support. of it are to the effect that only two 
sums Of money, namely Rs. 103-12-0 and 
Rs. 70 collected from P. Ws. Nos. 4 and 11, 


respectively, were alleged to have been mis- 


appropriated by the accused, while the other 
ten items do not relate to money at all. They 
relate. to goods supplied to the accused by 
the company and are covered by various 
invoices.in the names of P. We, Nos. 5, 7, 8 
9,10, ll and Iz, The total of these ten 
items of goods said to have been misappro- 
priated is Ks. 583-8-9. These goods were 
delivered to the accused on different dates 
and itis alleged that he misappropriated 


the: goods and covered up the misappro- 


priation byesending bogus invoices to the 
Complainant. on: different dates. The case 
referred to in-s. 222 (2), Oriminal Procedure 
Ocde, is a case in which the charge is 
criminal breach of trust.or dishonest mis- 
appropriation of money and it does not 
apply to a case of criminal breach of trust 
or dishonest. misappropriation of goods, and 
affords’ no justification for mixing up money 
and goods inthe manner in which it has 
been. done by the trial Court or for framing 
single charge in.respect of. the total of the 
cash said to. have been misappropriated and 
the total value of the goods said .to. have 
been misappropriated. The charge there 
fore was not. one which was permitted by. 
law, and. if,.the charges had been properly. 
framed, there could not have been a joint 
trial according to law. In- these circum- 
stances, it seems unnecessary. to. proceed 
further with the appeal and-have.it argued. 
on the merits even if there is a case.on the 
merits. sa. ; be ee 
‘Vhe prosecution: was instituted at the 
instance of a private complainant and the. 
amount inyolved is less than about Rs. 800, 
The private complainant has. his civil 
Temedy in respect of .the amounts said to 
have been lcst and the interest of the Pablic 
justice do not seem to require that there 
should be. a further retrial of the accused 
in respect of what is alleged against him. 
He. has-been sufficiently harassed by. the 
Proceedings that have already taken place 
and :- which: ended- in acquittal- by- the 
Sessions Judge. Ib would be; in my Opinion,’ 


in. i 


Very undesirable that Eé should be further 


exposed to. a retrial in respect of the same. 


Matter. The -appeal is -therefore dimigsed 
under s. 421, Criminal’ Procedure Oode.- 


Neb > Appeal. dismissed. . 
= . « Lata - 


PATNA OITY MUNIOIPALITY v. DWARKA PRASAD BINHA (PAT) 


18410 


PATNA HIGH COURT j 
Letters Patent Appeal No 9 of 1938 
August 8, 1939 
Harrizs, O. J. AND FagL ALI, J. 
PATNA CITY MUNIOIPALITY 
THROUGH THE OHAIRMAN, SADIQPUR, 
PATNA OLTY—Drrenpant No. 2 
—APPELLAN? 
versus 
Babu DWARKA FRASAD SINHA 
AND OTAERS— PLAINTIFFS aND S. ALI 
MURTAZA—Dzrenpant No, 1— 


RESPONDENTS 

Bthar and Orissa Municipal Act (VII of 1932), 

$8. 3 (24), 62, 172 (f), 185— Road", meaning of— 
Power of Munictpality to dispose of by lease strip of 
land on the sede of road under s. 6?, if unrestricted 
—“Any land” in s. 63, if includes roads—Powers of 
Commissioner under s. 62—Ol., (£) of 8. 179 must read 
with preceding clauses — Commisstoners, if can sell 
any public road under 8.172 (f)}—By-laws under a. 185 
T Municipality cannot grant lease for more than one 
year—Right of access to public ‘road, of owner of land 
abutting tt—Infringement of —Bffect. 
- By reason of. the delinition in s8. 3 (24), Bihar and 
Orissa Municipal Act, a “road” includes on both aides 
of 14 the-diains or gutters- and the -land up to the 
Sei boundary of the abutting: property. (p. 53, 
“Z P 7 £ =e kaa 
- There is no exhaustive definition of “land”-in the 
Act, and the phrase .“may sell, lease, exchange or- 
otherwise dispose of any land” in 8, 68 are wide enough 
to cover “road”; but even if it be held that the word: 
"land" does- - include a road, yet-the Municipality 
has not an unrestricted right to sell suchroad.: At 
its very highest, the power-yiven to the Municipality 
by s. 0218140 well, lease, exchange or otherwise dıs- 
pose of any land not required for any of the purposes 
ofthe act. . lt such land 18 still required for any of 
the purposes of the Act, then it cannot be disposed of- 
under the powers given by s. 63. -Where the Munici- 
pality makes no eltort to show that a strip of land on 
thé side of a roadisno longer required for aby of the 
purposes of the Municipal Act, ıt cannot be disposed 
of under a, 63,_-Where a road 18 still required as a 
road, the Municipality have no right to sell it under 
the powers given by 8.64. [p. 54, cols. 1 & 2.| 

Ulause (7) of s. 114 0f the act must be read with the 
preceding clauses, [p. 25, col. 2.]- A, 

Bection 172 (7) does not empower the Oommiasioners 
to re or lease permanently any public road. |p. b6, 
C0 . eee S E 

By-Laws made under s. 185 and published under 
Government Notification No. 2374 L. N. Gs, dated 
February 27, 1932, restrict the rights of the Munuici- 
pality tu grant licences, ln no oase can they grant 
a license lor the erection of any permanent booth or 
Stail, and the maximum periou tor which they can 
grant a licence ior a temporary booth or stall 1s one 
year. Where the Municipality have gianted a lease for 
five yeals with puweis to renew which gives the lessee 
& light to erect permanent structures ior the sale of 
petiol, the lease 18 beyond their power. [p. 56, cols, 4 
& z.] 

(ue owner of land abutting a road-way is entitled 
to access to that 10ad-Wway at ali points on lis boundary. 
Where by an illegal acuon of the Municipality, in 
gtunting lease of tue portion of ‘the road-way, and the 
lessee electing permanent. structures on the lund, such 
an access is stopped, it amounts to a B6110U8 iniring- 
ment of one of tue must valuable rights, namely. a 
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Tight of access to the highway along the whole 
length of their boundary, and that being so, the 
owner is entitled to insist on the removal of the 
structures, [p. 56, col. 3.) 

Section 62 empowers the Commissioners to dispose of 
land whether acquired by them or whether such has 
| become vested in them by reason of s 58. 


L. DP. A. from the decision of Mr. 
Justice Dhavle, dated May 5, 1938. 


Sir Sultan Ahmed, Messrs. Rat Guru- 
saran Prasad, Saiyid Ali Khan, Rat Paras 
nath and Gtryyanandan Prasad, for the Ap- 
pellant. 


Messrs. P. R. Das, B. P, Sinha and D. L. 
Nandkeolyar, for the Respondents. 


_ Harries, C. J.—This is a Letters Patent 
Appeal from a judgment of Mr. Justice 
Dhavle in second appeal reversing a decrce 
of the lower Appellate Court and restoring 
the decree of the learned Munsif which was 
in favour of the plaintiffs. 
' The plaintiffs were the owners of a 
property abutting on to Convent Road, Patna 
City. Between the metalled portion of the 
road-way and the plaintiffs’ boundary was 
a strip of land upon which a kachcha drain 
was at one time situate. Between that 
drain and the plaintiffs’ boundary wall 
was a Darrow strip of land which has given 
rise to the dispute in the present case. 
The Patna City Municipality which was 
defendant No. 2, executed a lease in favour 
of defendant No. 1 for a period of five years 
with a certain option to renew. Upon this 
strip of land defendant No. 1 has erected 
a petrol pump and the other constructions 
complained of, and the suit was brought by 
the plaintiffs for their removal, 

The plaintiffs at first alleged that they 
were the owners of the narrow strip of 
land between the kachcha drain and their 
boundary wall, but eventually they gave 
ap that claim. They, however, alleged 
hat the Patna Oity Municipality had no 
right to lease the land in question to 
defendant No. 1 and that the latter had no 
right whatsoever to erect the structures 
complained of and thus obstruct the plaint- 
iffs’ access to the road way. 

The main defence relied upon was that 
the Patna City Municipality had aright by 
statute to lease or otherwise dispose of this 
land and that the plaintiffs had no right to 
object to what had been done in pursuance 
of the lease granted to defendant No. 1. 

The learned Munsif keld that the Munici- 
pality had no right, inthe circumstances of 
this case, to deal with this land to the 
detriment of the plaintiffs and accordingly 
ordered: demolition of the offending 
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structures. The learned District Judge 
came to a contrary finding and dismissed 
the claim. In second appeal Mr Justice 
Dhavle held that the Municipality could not 
give the defendant No.1 a right to erect 
these structures.and accordingly he reversed 
the decision of the lower Appellate Court 
and restored the decision of the Munsif. 

On behalf of the Patna City Municipality 
Sir Sultan Ahmed has argued that this 
strip of land could be leased by the 
Municipality and that defendant No. 1 
could erect the structures now complained 
of. In this Court an attempt was made to 
show that this strip of land was something 
apart from Convent Road; but it is to be 
observed that throughout the proceedings in 
the lower Courts it had always been 
conceded that this disputed strip of land 
formed part of the road-way and was the 
property of the Municipality by reason of the 
fact that the road vested in them. 

Section 58 of tbe Bihar -and Orissa 
Municipal Act, 1922, provides for the vest- 
ing of certain property in the Municipal Com- 
missioners. Sub-clause (a) provides that 
inter alia all roads within the Municipality, 
including the soil, the pavements, stones 
and other materials thereof, and all drains, 
bridges, trees, erections, materials, imple- 
ments and other things provided for such 
roads are to vest in the Municipality. The 
word “road” is defined in s. 3 (24) of the 
Act and the definition is in these 
terms :— 

“‘Road’ means any road, pide i footway, lane, 

Court, alley or passage which the public, or 
any portion of the public, hasa right to pass along, 
and includes, on both sides, the drains or gutters and 
the land up to the defined boundary of any 
abutting property, notwithstanding the projection 
over such land of any platform, verandah or other 
superstructure". 


It wasthe case of the Municipality that 
Convent Road was vested in the Oommis- 
sioners, and such has never been disputed 
by the plaintiffa, By reason of the defini- 
tion to which I have just referred, the 
Oonvent Road includes on both sides of it 
the drains or gutters and the land up to 
the defined boundary of the abutting 
property. Some attempt was made in this 
Court to show that the kachcha drain lying 
between the metalled portion of the road 
and the plaintiff's boundary was the defined 
boundary of the abutting property. In 
other words, Sir Saltan Ahmed has 
suggested that the strip of land lying bet- 
ween the drain and the plaintiffs’ property 
is the property abutting on tothe road and 
the side of the drain is the boundary of*the 
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road. This point was made for the first 
time in this Letters Patent Appeal and has 
:mever been taken in the Courts below. 
Throughout the proceedings it seems to 
“have been conceded bv all parties that the 
defined boundary of this road on the side 
of the plaintiffs’ property was the boundary 
wall of the plaintiffs’ compound. In face 
of the fact that it has always been the 
-Municipality’s case that this strip formed 
part of the road, they cannot now be heard 
to say that the strip is vested in them as 
property other than partof the road. In 
‘my view there can be no doubt that the 
plaintiff's cempound wall is one of the 
-defined boundaries of the Convent Road, 
‘and, therefore, all land up to that boundary 
-will form part of the road. 

Sir Sultan Ahmed hes further argued that 
even if this strip of land be regarded as 
part of the road, nevertheless the Munici- 
pality had a perfect right to lease it to 
defendant No. 1. He contends that the 
‘Municipality has power to sell or leage any 
-Public road or part thereof, and he relies 
‘upon 88. 62 and 172(}) of the Bihar and 
Orissa Municipal Act, 1922, It will be con- 
venient to deal first with the argument 
based on s, 62 of the Act. 

Section 62 provides that the Oommijs- 
sioners at a meeting may purchaseor take 
- on lease any land for the purposes of this 
Act, and may sell, lease, exchange or other- 
wise dispose of any land not required for 
such purposes or which has been ‘acquired 
by them for the purpose of being: leased. 
‘According to the appellants, this gives the 
Municipality an unrestricted right to sell, 
ease or exchange or otherwise ‘ dispose of 
-any road. On behalf uf the respondents 
it has been argued that s. 62 has no refer 
ence whatsoever to roada, and it only gives 
the Municipality powers to sell land which 
-does not include roads, There ig no 
exhaustive definition of “land” in the Act, 
and the phrase “may sell, lease, exchange 
or. otherwise dispose of any land” seems 
to be wide enough to cover “road”; but 
even if it be held that the word “land" does 
include a road, yet the Municipality has 
not an anrestricted right to sell such road. 
-At its very oe ad the power given to the 
Municipality 8. 62 is to sell, lease, 
exchange or otherwise dispose of any land 
not required for any of the purposes of the 
Act. If such land isstill required for any 
ofthe purposesof the Act, therit cannot 
‘be arepoeed of under the 
B. 62. : 

Fn the present case the Municipality made 


powers given by 
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no effort to show that this strip of land was 
no longer required for any of the purposes 
of the Municipal Act, and indeed it would 
be very difficult for the Municipality to 
establish such a case. The streets in 
Patna Oity are notoriously narrow, and it 


would be practically impdssible to satisfy 


any independent body that any strip form- 


‘ing part of such roads no matter how narrow, 


was not urgently required for the use of the 
public It was never the case of the 
Municipality that this strip was not required 
88 a road or for other purposes of the Act; 
the Municipality’s contention has always 
been that they have a right to lease 
or sell the public road or any portion of 
it andthat there is no real restriction to 
that right. 

The contention that the Municipality 
has an unrestricted right to sell a road-way 
or any portion thereof is a startling one, 
and in my view, is contrary to the plain 
terms of s. 62. That section only gives 
them a right to sell or lease land 
if such land is no longer required for the 
purposes of the Act. Where a road ig 
still required as a road, the Municipality 
have no right to sell it under the powers 
given by a. 62. 

The Commissioners are given certain 
powers by 8.178 to close a road tempora» 
rily for certain purposes. It is expressly 
provided that ifthe Commissioners so close 
any road, they shall be bound to provide 
reasonable means of access for persons 
occupying holdings adjacent to such road. 
If the Municipality had an unrestricted 
right to sell or lease roads, it seems some- 
what strange that they have only a 
power to close roads temporarily, and such 
they can only do if they provide Dwners 
of adjacent property with means of access. 
It would appear that if the Municipality 
do not possess an unrestricted right to 
close a road, then they cannot possess 
an unrestricted right to sell or lease a 
road which might result in its being 
closed permanently. Placing the most 
favcurable construction to the Municipality 
upon 8. 62, it cannot give them a right 
tolease a road or any part of it if such road 
is still required fcr the purposes of the 
Act, that is, as a public road: The 
Municipality have not established or even 
tried to establish that this strip is no 
longer required for the purposes of the 
Act, “and accordingly they had no power to 
sell it under s. 62. 

The respondents have suggested that an 


extremely narrow construction must ' be 
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placed upon 8. 62 of the Act. That sec- 
tion gives the Commissioners a right to 
purchase or lease land for the purposes of 
the Apt, and it then goes on to give 
them a. right to sell, lease, exchange or 
otherwise dispose of any land not required 
for such purposes. It was argued that the 
power of sale, lease or exchange is con- 
fined to land which has been acquired 
by the Municipality under this section and 
“does not extend to land which is vested 
in the Municipality by reason of s. 58 of 
the Act. In short, it was argued that the 
power to sell or lease was the power to 
sell or lease lands which had been pur- 
chased for a specific purpose and which 
were no longer required for such purpose. 
This, is my view, is too narrow a con- 
struction, because the section in terms says 
that the Commissioners may sell, lease or 
exchange any land subject always that 
such is not required for the purposes of 
the Act. In my view the section does 
empower the Commissioners to dispose of 
land whether acquired by them or whether 
such has become vested in them by reason of 
s. 58; but such construction does not 
assist the Municipality for the reason which 
I have already stated that it has not 
been established that this particular strip 
was not required for the purposes of the 
Act, For these reasons Lam satisfied that 
sB. 62 of the Act did not give the Munici- 
' pality a right to execute the lease iu favour 
of defendant No. 1. 

Sir Sultan Ahmed for the appellant reli- 
ed also upon s. 1/2 (f), and he argued that 
this cl. (f) gave the Municipality an unfet- 
tered right to dispose of any road-way whe- 
ther such was required or not for ‘the pur- 
poses of the Act. 


Section 172 (7) is in these terms :— 


“The Commissioners may — 

(f) subject to the provisions of an 
rule g the condition on whi 
property vested in the Commissioners moy be 
transferred, lease, sell or otherwise dispose of any 
property acquired by the Commissioners under 
cL (e) or any buildings erected thereon or any land 
used by the Commissioners for a public road, and 
in doing so, impose any condition as to the re- 
moval of any building existing thereon, as to the 
description of any new building to be erected 
thereon, as to the period within such new build- 
ing shall be completed, and a8 to any other matter 
that they deem fit.’ 

It is said that this clause.in terms 
gives the Oommissioners a right to sell 
any land used as a public roadesubject 
to the provisions of any rale prescribing 
the conditions on which property vested 
in the Commissioners may be transferred. 
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It is said that no such rule have been 
drafted. 

If this clause was intended to give the 
Commissioners an unrestricted right to 
sell any road or portion of the road, it 
appears to me extremely strange that it 
should have been placed in the section 
in which it is found. The previous 
clauses refer to road improvements and 
improvements to property abutting on the 
highway. In short, ols. (a) to (e) are 
clauses relating to schemes of town de 
velopment and improvement. That being 
so, it would be natural to find that the 
last cl. (f) had also some ereference to 
road improvement and development. The 
marginal note to this clause is: “Power 
to construct, improve and provide sites 
on public roads”; and if this note formed 
part of the section, it would conclude the 
matter against the Municipality. It has, 
however, been held that a mar 
ginal note does not form part of the 
section, and accordingly it cannot be 
looked at for the purposes of construing 
this particular section. It is, however, 
permissible to examine the other clauses 
and to consider whether cl. (f) is to be 
divorced from its context or must be 
read with the other clauses. In my 
judgment, cl. (+) of s. 172 of the Act 
must be read with the preceding clauses 
and in fact in the opening portion of 
cl. (f) there is a reference to land which 
has been acquired under cl. (e). The, 
Commissioners are given power to trans- 
fer, lease or sell or dhen e dispose of any 
property acquired under cl. (e) and any 
buildings erected thereon, that is, property 
which the Commissioners have sequired as 
being necessary for the purposes of any 
scheme or work undertaken or projected in 
exercise of the powers conferred by the 
preceding clauses. Immediately following 
this power of sale is the power to sell 
any land used by tbe Commissioners for 
a public road; and this, it is said on 
behalf of the Municipality, gives the latter 
an unrestricted right to sell any road or.part 
of it. 

The. phrase “any land used by the 
Oommiasioners for a public road” is not 
a happy one if it was intended to mean 
any public roadway. A public road is 
used by the public and not by the Com- 
missioners other than as members of the 


. public In this clause the land contem- 


plated is land used by the Commissioners 
for a public road. It is difficult to say. 
with any certainty what this provision 
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means; but I am satisfied that it does 
not empower the Commissioners to sell any 
public road. It may mean that the Com- 
missioners haye power to sell any land 
which they have acquired under cl. (e) 


and which they have used as a roadway’ 


for the purposes of a road development 
scheme. Again it may possibly mean some 
road or part of a road which has ceased 
to be a road or part of a road by reason 
of the road development scheme. In my 
view it i8 not necessary to decide pree 
cisely what these words mean; and it is 
sufficient for this case to hold that the 
words cannot emean that the Commissioners 
may sell any roadway which is being 
used by the public as a public highway 
or thoroughfare. | 

If this clause gives the Commissioners 
an unrestricted right to sell a road, then 
it 18 In conflict with s. 62, if “land” in this 
latter section includes a roadway. As I 
have stated, s. 62 only empowers the Muni- 
cipality. to sell land if it is no longer 
required for the purposes of the Act: 
whereas it is said that s. 172 (f) gives them 
the power to sell a road without any restric- 
tion whatsoever, 

‘Section 185 (b) of the Act empowers the 
Commissioners tomake by-laws consistent 
with the Act to prevent, prohibit or regulate 
the use or occupation of any or all public 
Toads or places by any person for the sale 
of articles or for the exercise of any calling 
or for setting up any booth or stall, and to 
#rovide for the levy of fees for such use or 
occupation. Under this section the Munici- 
pality have framed certain by-laws which 
were published under Government Notificas 
tion No. 2374 L. S. G., dated February, 
27, 1932, These By-laws provide — 

“1. No person shall be permitted to use or occupy 
any part of any public road or place for the gale of 
articles or the exercise of any calling or the setting 
up of any booth or stall unless he has previously 
obtained from the Municipal Commissioners a licence 
inform A appended to ese by-laws: 

Provided that no licence shall be granted for the 
erection of a permanent booth or stall. 

2. Such licence may be granted forsuch specified 
period, not exceeding one year,as may be determined 
by the Municipal Commissioners and all such 
licences shall expire not later than the last day 
of the year within which they were granted”, 

These By-Laws made under s. 185 restrict 
the rights of the Municipality to grant 
licences. In no case can they grant a 
license for the erection of any permanent 
booth or stalk and the maximum period for 
which they can grant a licence for atem- 
porary booth or stall is one year. In the 
present case the Municipality have granted 
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a lease for five years with powers to renew 
which gives the lessee a right to erect perma- 
nent structures for the sale of petrol. It is 
clear that a licence for five years could 
not be given, and I cannot undérstand 
how something far more substantial, namely 
a lease can be validly granted. Section 185 
and the By-law made thefeunder show 
Clearly that the Municipality have not an 
unrestricted right to deal with roadways. 
If they cannot granta licence to a person. 
to occupy a piece of road for more than a 
year, then surely they cannot sella piece 
of road or lease it fora period of years 
to enable the lessee to erect buildings 
necessary for the sale of articles. Jt seems 
to me thats. 185 of the Act clearly shows 
that the power of sale or for leasing given 
in 6.172 (f) must be confined to cases which 
come within the general scope of that 
latter section. 

Section 172 (e) empowers the Oommis- 
sioners to turn, divert, discontinue or close 
any public road vested in them. The 
words are very wide, and, according to Sir 
Sultan Ahmed, empower the Uommiesioners 
to close any public road if they so ‘think 
fit. I have already pointed out that the 
power of the Commissioners to close roads 
even temporarily is strictly limited (see 
s. 178), and, therefore, cl. (6) of s. 172 
must be read in its context. In skort, it 
must be held that the power given to the 
Commissioners to turn, divert, discontinue | 
or close any public road, is a power to 
do so when they are carrying out the 
road development or road improvement, 
scheme. If the wide words in cl. (e) 
must be given that limited: construction, 
it appears to me that the words in cl. (7) 
must also be given a similarly restricted 
mening. 

In my judgment, the Municipality had 
no power under the Municipal Act to lease 
this land, and ‘accordingly defendant No. 1 
had no right whatsoever to make the 
structures complained of. n 

The owner of land abutting a roadway, 
is entitled to access to that roadway at 
all points on his boundary. It was suggested 
that the plaintiff-respondents had no real 
complaint in this case, because they had or: 
could have access to their property. In my 
view it matters not whether access can be 
given to them, because these buildings 
seriously infringe one of their most valuable 
rights; namely a right of access to 
the highWay along the whole length of their 
boundary. In myview these constructions 
are a serious infringement of the plaintiffs" 
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rights, and that being so, the latter was 
entitled to insist on their removal. 

For the reasons which I have given, I 
am satisfied that Mr. Justice Dhavle was 
right in holding that the . Municipality had 
exceeded their rights in leasing the pro 
perty to defendant No. 1 and that the 
lease gave the Ihtter no right to erect these 
structures to the prejudice of the plaintiffs. 
That being so, I would dismiss this appeal 
with costs. 


Fazi All, J.—I agree. 
D. Appeal dismissed. 
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remedy agatnet Mun ib paisi, shou 

The provisions of the U. P. Municipalities Act 
relating to assessment and fixing of liability of 
ownerse of property are mandatory. 

A roll prepared in accordance with the provisions 
of ss. 142,143 and 144, U. P. Municipalities Act. 
can be reasonably regarded as conclusive proof of 
the LDU of the persons whose names appear on 
the roll. o such sanctity, however, attaches to a 
document which has been prepared in utter dis- 
eer ofthe provisions of the aforementioned sec- 
tions. 

The word “ assessment “in s 164 of the Act 
means, assessment in accordance with the provi- 
pions of ss. 149, 143 and 144 of the Act. (p. 59, col. 


J 

Tt is not the statua of the parties to the suit but 
the subject-matter of the suit which determines 
whether or not the suit is one of a civil nature. 
Tf the Municipality by its conduct deprives the 
citizen of the only remedy which is open to him 
under the Act, then, the citizen has his remedy 
under s. 9, Civil Procedure Oode. Sheo Narain v. 
Town Area Panchayat, Ohhabramay (1), dissented 
from, [p. 80, col. 1.) 
The plaintiff's house was not within a radius of 
600 feet from the nearest standpipe nor had it 


A 
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got any water-pipe connection ; in other words, the 
Municipelity supplied no water at all to the plaint- 
iff. Nevertheless, he received a notice in which it 
was alleged that he was “ assessed’ in respect of 
waters tax. Upon receipt of this notice, the plaintiff 
filed an objection under 8. 143, Municipalities Act, 
claiming exemption upon the ground that hie house 
was beyond the preacribed radius. In addition to 
other house-tax, the Municipal Board passed no 
orders upon this objection, The plsintiffs name 
was, however, included inthe final assessment list 
and accordingly the Municipal Board held him 
liable to pay the water-tax The Municipality 
attached his property and he had to pay 8 certain 
sum in name of water-tax in order to have the 
property released. The plaintiff thereupon sued the 
Municipality and claimed a declaration that his 


house in the Municipality was not liable to 
be assessed to water-tax and t the plaintiff 
was entitled to an order for e refund of 


the amount which had been deposited by him and 
further a certain amount in name of damages on 
account of the illegal attachment of the plaintiff's 


property : 

Held, that the suit was not barred by reason of 
s. 164, U. P. Municipalities Act, or of s. 9, Oivil 
Procedure Code. Since the mandatory provisions 
of s. 143 had entirely been ignored, there was no 
assessment within the meaning of s. 164. The 
plaintiff was entitled to damages even though the 
portion of assessment, in respect of which the prop- 
erty was attached, was in respect of house-tax, which 
was really due: 

Held, also that the conduct of the Board was 
characterized by disgraceful lack of sense of respon- 
sibility and was highly discreditable. 

Where in a Municipal Act two interpretations are 
possible, the Courts would without hesitation reject 
that interpretation of the Act which would have the 
effect of depriving the citizen of his only remedy 
in respect of arbitrary and illegal acts of the Muni- 
cipality. 


L. P. A. against the judgment of Mr. 
Justice Mohammad Ismail, J., reported in ° 
173 Ind. Oas. 868. 


Messrs. A. M. Khwaja and R. K. S 
Toshniwal, for the Appellant. 


Mr. B. Malik, for the Respondent. 


Thom, C J.—This is a defendants’ 
appeal arising out of a suit in which the 
plaintiff claimed a declaration that a certain 
house in the Municipality of Benares was 
not liable to be assessed to water-tax 
amounting to Rs. 151-3-6 and that the 
plaintiff was entitled to an order for the 
refund of this amount which had been 
deposited by him and further Rs. 200 in 
name of damages on account of the illegal 
attachment of the plaintiff's property. 

The plaintiff averred that the Municie 
pality attached his property and that he 
had to pay the sum of Rs. 151-3-6 in name 
of water-tax in order to have the property 
releasetl. That a certain amount was due 
by the plaintiff to the defendant is not 
disputed. The attachment was in respect. 
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not only of wateretax but in respect of 
house-tax, It isa matter of admission that 
the plaintiff was not liable to be assessed 
In respect of water-tax It was ‘contended, 
however, for the Municipal’ Board that the 
plaintiff had-in fact been assessed for water- 
tax and that in viewof the provisions of 
8. 164, Municipalities Act, he was not 
entitled to sue in the Civil Court for a 
refund of the amount deposited by him. 
The trial Court decreed the suit. The 
lower Appellate Court recalled the order of 
the learned Munsif and dismiesed the suit, 
The plaintiff appealed and. the learned 
Judge before whom the matter came in 
second appedlin this Court has set aside 
the order of the lower Appellate’Court and 
restored the order of. the trial Court. The 
main question fcr consideration . in the 
appeal is whether the plaintiff is entitled 
to maintain a suit in the Civil Court in view 
of the provisions of the Municipalities Act. 
Section 164 (1) of the Act isin the following 
terms: ` . 

“(1) No objection shall be taken toa valuation or 
assessment, nor shall the liability of a person to be 


aesessed or taxed be questioned in any other manner 
or by any other authority than is provided in this 
A 


ct. 

(2) The order of the appellate authority confirm- 
ing, setting aside or. modifying an order in 
respect of valuation or assesament or liability to 
assessment or taxation shall be final: provided that 
it shall be lawful for the appellate authority upon 
application or his own motion, to review any order 
passed by him in appeal by a further order passed 
within three months from the date of his original 
æ order." ` 

Now the facts of the present case are 
that the plaintiff's house “is not within a 
radius of 600 feet from the nearest 
standpipe nor has it got any water-pipe 
connection;” in other words the Municipality 
supplies no water at all to the plaintiff. 
Nevertheless, he received a notice in which 
it is alleged he was “assessed” in respect 
of waters-tax. It appears from the judg- 
ment of the learned Single Judge who 
dispcsed of the second appeal that upon 
receipt of this notice the plaintiff filed an 
objection under s, 143, Municipalities Act, 
claiming exemption upon the ground that 
his house was beyond the prescribed radius. 
It appears that the Municipal Board passed 
no orders upon this objection. The plaint- 
iff's name was, however, included infthe final 
assessment list and accordingly the Munici- 
pal Board held him liable to pay the water- 
tax. Section 143, Municipalities Act,.makes 
provision for the consideration of objections 
by parties who have had notice of 
‘assessment, Subssection (2) of s, 143 enjoins 
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that 

“all objections to valuations and asseasments shall 
be made to the Board, before the date fired in 
the notice, by application in writing stating the 
grounds on which the valuation and assessment 
are disputed, and all applications so madeshall be 
registered ina book to be kept bg the Board for the 
purpose.” 

_ The section goes on to provide for the 
investigation by the Board of objections. 
Section 144 provides: 

“When all objections made under s. 143 have been 
disposed of, and all amendments required by sub-a. 
(3) of that section have been made in the asgegs 
ment list, the said list shall be authenticated by the 
signature of the c or, in the case of delega- 
tion under 8. 143 to a committee or to an officer of 
Government or of the Board, by the signatures of not 
less than two members of such committee or by the 
signature of the officer aforesaid; and the person or 
persons so authenticating the list shall certify the 
consideration of all objections duly made and the 
amendment of the list so far as required by the deoi- 
sions on such objections." 


The section further provides that the list 
so authenticated shall be deposited in 
the Municipal Office, and shall thereupon, 
be declared by public notice to be open 
for inspection. Section” 160, Municie 
palilies Act provides for appeals against 
taxation, The section is in the following 
terms: 


“Inthe case of a tax assessed upon the annual 


value of buildings or lands or both an appeal 
against an order passed under sub-s. (3) ofs. 143 
or under sub-s. (3) of s. 147, and in the case of 
any other tax, an appeal against an assessment, or 
any alteration of an assessment, may be made to 
the District Magistrate or to such other officer as. 
rate en nawared by the Local Government in this 


It will be observed that the right of 
appeal given in respect of assessment for 
annual value on buildings or lands is an 
appeal to the District Magistrate against an. 
order passed by the Municipality under 
subes. (3) of s. 143. In so far as the 
Plaintiff's property is concerned, no order. 
was passed under e. 143 (3), In the result 
the plaintiff by the conduct of the Municipal 
Board was deprived of the only remedy 
against arbitrary action of the Board that’ 
was open to him under the provisions of the 
Act. 
Learned Oounsel for the Board contended ' 
that although it might well be that the 
plaintiff had been deprived of his only 
remedy, the terms of s. 164 were clear and. 
unqualified and that it was not open to the 
Civil Oourt to give the plaintiff any relief. 
whatever. In other words, learned Oounsel’ 
contended, once a party's name appeared 
upon an assessment list, no matter how it 
got there, he was liable to pay the amount. 
entered against his name andhe had no 


Pa 
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remedy whatever. Under e. 164 "no objec- 
tion shall be taken to a valustion or 
assessment.” In the present case we are 
concerned with an alleged assessment. No 
qaestioh of personal liability arises. In 
the case of hability of a person to be 
assessed, an appeal is provided by s. 160 
against the assessment itself, but in respect 
cf assessment of property, “upon the annual 
.value of buildings or lands,” the appeal 
is against the order passed upon the 
objections of the person ssseased under s, 143 

Now in our judgment so far as the plaint- 
iff was concerned, he was never “assessed” 
at all inasmuch as the procedure prescribed 
by the mandatory provisions of s. 143, 
Municipalities Act, was not followed, 
Learned Counsel for the appellant con- 
tended that it was well-established law 
that a mere irregularity in procedure by the 
Municipal Board or a public authority would 
not confer jurisdiction upon the Civil 
Courts. In the present case, however, we 
are not concerned with a mere irregu- 
larity. There is provision for irregularities 
and for the formal defects in assessments 
and demands in s. 165 ofthe Act. But 
the flagrant disregard by tho Board of the 
provisions of s, 143 of the Act, was no 
Mere irregularity. No doubt such 
irregularities and errors as are referred to 
in -s.-165 would not have the effect of con- 
ferring jurisdiction upon the Oivil Oourt 
in respect of a dispute between s Municipal 
Board and the party assessed. Here, 
however, we are concerned with something 
far more serious than mere ‘irregularity. 
In our judgment the procedure prescribed 
by the Act having been entirely ignored 
by*the Municipal Board, there was no 
assessment within the meaning of s. 164. 
We would observe in this connection that 
the provisions relating to assessments and 
to the fixing of the liability of owners of 
property are mandatory. Learned Counsel 
for the appellants contended that the 
appellants in the ordinary course of their 
administrative duties had prepared an 
assessment roll which included the plaintiff's 
name, and that as that roll was conclusive, 
it could not be challenged. An assessment 
roll properly prepared in conformity with 
~ the provisions of the Act is made conclusive, 
and for the very good reason that those 
prcvisiong afford ample protection to the 
tax-payer. Under s. 143, any party who 
wishes to object to his being assessed or 
to the amount of his assessment, may prefer 
an objection. If he is dissatisfied with 
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the decision of the Board upon his objection, 
he has a right of appeal to the District 
Magistrate and the District Magistrate's 
decision is final. A roll prepared in 
accordance with the provisions of ss. 142, 
143 and 144 can be reasonably regarded as 
conclusive proof of the liability of the 
persons whose names appear on the roll, 
No such sanctity, however, attaches to a 
document which has been prepared in utter 
disregard of the provisions of the aforemen- 
tioned sections, If the argument for the 
Municipal Board is sound, then it is open 
tothe Boardto include the name of any 
person in the roll whethew he has been 
given an opportunity of objecting to his 
paasessment or not, or even where the 
District Magistrate has upheld his objection 
tothe assessment and he has no remedy 
by way of suitin the Oivil Oourts, that is, 
he has no legal remedy at all. We are 
unable to hold that the Legislature so 
intended. In our judgment the intention 
of the Legislature is plain. The word 
“assessment” in s. 164 of the Act means, 
in our View, assessment in accordance 
with the provisions of gs. 142, 143 and 144 
of the Act. Upon general principle even 
if two interpretations are possible, we 
would, without hesitation, reject that intere 
pretation of the Act which would have the 
effect of depriving the citizen of his only 
remedy in respect of arbitrary aud illegal 
acts of the Municipality. 

If the Municipality by ite conduct deprives 
the citizen of the only remedy which is open 
to him under the Act, then, in our judge 
ment, the citizen has his remedy under s. 9, 
Oivil Procedure Oode. By s, 9 the Civil 
Courts have jurisdiction to try “all suite 
of a civil nature excepting suits of which 
their cognizance is either expressly or 
impliedly barred.” It was contended for 
the appellants that even under the provisions 
of s. 9, Civil Procedure Code, the plaintiff 
was not entitled to maintain the present 
suit. This contention was based upon an 
observation by a learned Judge of this 
Qourt in the course of the judgment in 
Sheo Narain v. Town Area Panchayat, 
Chhabramau (1). It was observed in the 
judgment that a suit between a subjest and 
a branch of Local Self-Government is not a 
suit which deals with civil rights. Civil 
suite were defined by the learned Judge as 
“suits between subject and subject dealing 
with • civil rights.” With respect we are 
unable to accept this definition as exhaus- 

(D (1986) A L J 33; 189 Ind. One, 897; ATR 1036 

117; 1935 A L R 1309 8R A 383, “e. 
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tive or satisfactory. There are many suits 
which a subject may maintain against a 
Local Gen meni and against the State 
which cannot be regarded as anything else 
but civil suits within the meaning of s. 9, 
Oivi] Procedure Code. In our view it is 
not the status of the parties to the suit 
but the subject-matter of the suit which 
determines ‘whether or not the suit is one 
of a civil nature, and we hold that under the 
provisions of 8. 8 the plaintiff was entitled 
to prosecute the present suit for the recovery 
of money which had been in fact illegally 
extorted from him by the Municipal Board 
of Benares, In the suit he does not seek to 
question any ‘‘dssessment” within the mean- 
ing of the provisions of the Municipalities 
Act. He seeks to recover money which by 
an illegal device the Municipal Board of 
Benares forced him to pay without having 
“assessed” his’ property at all. We hold 
therefore that the suit is not barred by 
the provisions ofs 164, Municipalities Act, 
or of 8. 9, Civil Procedure Code 
~~ The plaintiff has been awarded Ra. 200 in 
ame of damages. Learned Counsel for the 
appellants contended that inasmuch as the 


.., attachment was not only in respect of water- 


tax but alsoin respect of house+tax, the liabi- 
lity in respect of which he has not denied, 
the plaintiff was not entitled to damages. 
There is no force in this argument. The 
attachment was in Tespect of the total 
amount claimed by the Municipal Board, 
including Rs. 151-3-6, The Board were not 
entitled to recover this sum. Therefore the 
Board: in attaching the property in respect 
of it did the. plaintiff a wrong and the 
plaintiff in law is entitled to damages. We 
ses no reason to interfere with the decree for 
damages which has been passed. We are 
satisfied upon the whole matter that there 
is no force in this appeal. The appeal 
is accordingly dismissed with costs, 
Under the provisions of the Oivil Procedure 
Code, it is not open to us to award special 
costs against the appellants. If it had been 
open to us, we certainly would have awarded 
special costs. We desire to take this oppor- 
tunity of stating that the conduct of the 
Municipal Board in reference to the plaintiff's 
claim has been, in our opinion, characterized 
by a disgraceful lack. of sense of Treapon- 
sibility. It'is a, matter of admission that in 
fact the plaintiff was not liable to pay 
water-tax. The Municipality supplied him 
with no watef, and his house is not within 
a radius of 600 feet of the nesrest stand- 
pipe. If the Municipal Board “had acted 


honestly, and oppeigtenily | with their position | 


e u 


- 18410 


and responsibility as an authority represent- 
ing the public interest, they would imme- 
diately have returned the amount of 
Rs. 151-3-6 which they wrongfully extorted 
from the plaintif when his property was, 
freed from attachment. Even*f the defence 
preferred by the Board was technically 
sound from a legal standpcint, it is not 
one on which any responsible public authority 
should have insisted. The conduot of the 
Board in the’ matter in our view has been 
highly diacreditable, 
D. Appeal dismissed. 


MADRAS HIGH COURT 
Oivil Revision Petition No. 1447 of 1938 
December 16, 1938 
VaRADAOHARIAR, J, 
MARUDAMUTEU MUDALIAR— 
PETITIONER 


VETEUS i 

N. K. VENKATRAMA AYYAR— 

RasPONDENT l 

Civil Procedure Oode (Act V of 1908), O. XXI, 

r. 90, O. XLIII, r. 1 Q)—Order of Court declining 

to entertain application under G: XXI, r. 90, falis 
wee 0. I, H 1 (j). a ; 4 

a person applies to ave a sale Bet aside, a 

rejection of his petition isa refusal to set aside the 

e even if the Court that order béfore 

admitting the petition. Where therefore a Oourt' 

declines to entertain an application ander O. 
r. 20 Proviso, the order falls under O. i 


r. 1 (j). 


- O. R. P. from the order of the 8ub-J udges 
Kumbakonam, dated July 20, 1938. 


Mr. T. K. Sabramanta Pillat, for the 
Petitioner. 


Mr. R. Rajagopala Ayyangar, 
Respondent. 


* Order.—This revision-petition raises a 
question of some importance turning on 
the effect of this Proviso recently added 
in this Presidency to O. XXI, r. 90, Civil | 
Procedure Code. Under that Proviso, the 
Court to which an application under r, 90 

is presented, may “before admitting the 
application call upon the applicant to 
furnigh security.” In tbe present case, 
the Court ordered the applicant to deposit 
the sale amount in cash. He tendered a 
draft bond offering immovable property as- 
security. The Gourt declined 'to accept it 
and accordingly rejected the petition. 
Against this order the petitioner preferred - 
an appeal to the lower Appellate Court 
and that Oourt has dismissed the appeal 
on the ground that the case does not fall: 


for the 
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wifhin the terms of O. XLIM, r. 1 (j) which 
gives a rigot of appeal against an order 
“refusing to set aside a sale.” The learned 
Judge was of opinion that an order contem- 
plated by this sub-rule was one passed after 
the Ooutrt had entertained the application 
and not one whereby the Oourt declined 
to entertain the application. 

There can be little doubt that at the time 
when the sub-clauses of O. XLII, r. 1, were 
framed, this distinction between an order on 
the petition and an order declining, to enter- 
tain the petition could not have been thought 
of, so far as applications under O. XXI, r. 90 
are concerned. - A distinction was recognized 
by the Code in the case of plaints; and 
different provisions were made for appeals 
against adjudications on -the merits and 
appeal against orders rejecting the plaint. 
But as the scheme of the Qode as it originally 
stood did not contemplate any such differ- 
entiation in respect of an application under 
r. 90 of O. XXI, it is unreasonable to expect 
any recognition of that distinction in the 
rules relating to appeals therefrom. When 
the Proviso now in question was recently 
added to r. 90,the attention of the framers 
of the Rule does not appear to have been 
specifically directed to the question of 
appeaiad. ity. There has, indeed, been some 
discussion as to the legality of the Proviso 
itself; but this Court has so far declined 
to hold the new Rule to be-uwltra vires. 
Wnile I follow that ruling, I do not wish 
to deprive the petitioner of whatever 
benefit he may get, even if it be a mere 
matter of accident, out of the_language of 
sub-cl. (j) of O. XLIII, r. 1, as it stands. 

The position, so far ag the present case is 
concerned, is different from what may arise 
in cases where a right of appeal will be 
available only by treating any disposal as 
amounting to a ‘decree’ because in that case 
the Court has to consider, in view of the 
definition of the word ‘decree’ whether there 
has been .an adjudication determining the 
rights of the parties, An order merely rejecte 
ing a plaint will thus not prima facie fall 
within the definition of ‘decree’. But sub-cl. 
(7) of O. XLIII, r. 1, merely refers to an order 
“refusing to set aside a sale.” ‘Ihe learned 
Judge thinks that such an order of refusal 

ima facie implies that the petition had 

een admitted. AsI have already pointed 
out, this quéstion could never have arisen 
under the scheme of the Oode as it formerly 
stood, I cannot therefore call in aid any 
argument founded upon the probable inten- 
tion of the Legislature, I have only to see 
whether the etymological meaning of the 
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words found in the sub-clause will or will 
not apply to the case. 

If a person applies to have a sale set aside, 
I do not see how a rejection of his petition 
is any the less a refusal to set aside the sale 
because the Oourt passed that order even 
before admitting the petition. After all, 
on an appeal against such an order, the 
Appellate Court can only consider the reason- 
ableness or otherwise of the order refusing 
to admit the petition; and I prefer not to 
deprive the petitioner of the right to seek 
the opinion of the Appellate Oourt in the 
matter, unless, it is possible to hold that the 
language of O. XLII, r. (1) (f) is clearly 
incapable of being construed & comprehend: 
ing the order of rejection, The lower 
Appellate Oourt’s order is accordingly set 
aside and the learned Subordinate Judge is 
directed to deal with the appeal on the 
merits. But the question is certainly novel 
and not free from difficulty. I accordingly 
make no order as to costs. 


NB. Order set aside. 


` LAHORE HIGH COURT 
Second Appeal No. 591 of 1938 
December 1, 1928 
. Seemp, J. 
BALWANT SINGH —DHgaNDANT— 
APPELLANT 
versus 
GURBACHAN SINGH AND ANOTHAB— |, 
PLAINTIBAS AND OTHR&S—UREFENDANTS—- ° 
PR Poe p A FONDENTE 
tom unjad)—Ancestra i 
of, in ph of vse pg nua TITEN 


tion of successton— Whether renders : 
ancestral. er Rae ee 
A gift or sale of ancestral property to a i 
the effect of which is direct Cen ae oe 
sion, does not render the gifted or sold property 
non-ancestral. In such cases there is no distinction 
between a gift and a sale. The real test ia whe- 
ther the alienation, whatever form it takes, is or is 
not an acceleration of succession. If it is accelera- 
tion of succession, then it does not deprive the 
property transferred of its ancestral character. 
Khisar Hayat v. Allah Yar Shak (3), Imam Din v 
Ram Ratan (4) and Pars Ram v. Kehr Singh (5), 
referred to, Saiful Rahman v. Mahomed Ali hati (t), 
Sri Ram v. Ramji Das (8) and Gurdit Singh v. Ishar 
Kuar (10), distinguished. . 


S. A, from the decree of the Additional 
District Judge, Karnal, dated February 9, 
1938. 


Mr. Tek Chand, for the Appellant, 


Mr. Asa Ram Aggarwal, forthe Respon- 
dents. . : 


oa 
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Judgment.—The pedigree table given 
Delow will prove helpful in this case :, 


DAL oe 
| 
a Makhan Gurbax Thakur 
Singh Singh Singh Singh 
| | a 
Bir Dewa Bishan Jawahir 
as ie Singh . ae oes 
Garbax Singh Inder Singh Pratap 
(deceased). (defendant Singh 
No. 8). ae |. x 
rjun wing 
defendant) 
| No L) 
6 
Ba e Kohar 
` Bingh Singh Singh 
; > 4. (defendant (defendant (defendant 
> No. 4) No. 3) No. 7.) 


ne i 


On’ July 22, 1909, Gurbax Singh, gon of 
Bir Singh, made a will leaving his pro- 
perty first to his mother Musammat Jiwan 
Kuur and after her death to the plaintiffs 
and Bakhtawar Singh, father of defendants 
Nos. 5 and 6. Gurbax Singh had acted as 
mukhtar-i-am of the beneficiaries and he 
wished to: deprive his collaterals because 
their predecessors had attacked his legiti- 
macy. Musammat Jiwan Kaar took posses- 
sion of the property left to her in the will 
and retained possession till her death on 
April 19, 1930. The property now in dispute 
which consists oftwo shops and a house in 
ahabad, District Karnal, came into the 
ds of defendants Nos. l to 4,7 and & 
shown in the pedigree table. The plaintiffs, 
the beneficiaries under the will, sued for 
possession of this property and their suit 
was dismissed in the trial Oourt but 
the learned’. District Judge accepted - the 
appeal. - Aa aa | 
- The -main point in the. case and the only 
one before me is-whether the property now 
in dispute is ancestral. The learned District 
Judge- found that it had been in the 
possession of the common ancestor Dal 
Singh, and by that finding I am bound. It 
came into the hands of Bir Singh and Bir 
Singh sold the property to his only son 
Gurbax Singh by two deeds, dated Febru- 
ary 20, 1899, and December 1, 1801. 
Consideration for the first deed, which cone 
cerned the havelt, was Rs. 290 paid in cash 
before the Sub-Registrar, and consideration 
for the second deed, for the shops Rs. 195 
aid in cash before the Sub-Registrar, 
Ba. 325 to be paid to the previous creditor 
and Re. 25 registration expenses. ít hag 
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been held by the learned District Judge 
tbat the sales were genuine. < ; 
“ The defendants have come here in second 
appeal against the tinding that the property. 
i8 noneancestral by reason of these. sales. 
For this proposition the learned District 
Judge relied on Nagina Stngh v. Jiwan 
Singh (1) and Kesar Singh V, Emperor (2), 
which I will consider later. The appeal 
has been argued-by Mr. Tek Chand who 
candidly admitted that he could find nə 
case of a sale by the last male holder to” 
his nearest heir; but he relied on three 
rulings, Khizar Hayat v. Allah Yar Shah 
(3), Imam Din v..&am Ratan, 62 Ind. 
Oas. 855 (4), and Pars Ram v. Kehr Singh, 
142 Ind. Oas. 6832 (ə) in Khizar 
Hayat v.. Alah Yar Shah (3), it was held 
that property waoich was originally ancestal 
did not become the self-acquired property 
of the defendant’s maternal grandfather 
by the fact of his having obtaiaed it by 
gift from his maternal grandmother, since it 
would have descended to him by inherit- 
ance even if there had been no gift. In 
imam Din y. Ram Ratan, 62, Ind. Uas. 895 
(4) Baskir Khan made a gift of the land. 
to Gultan Bakhsh for no other reason 
than that Sultan Bakhsh was his brother, The _ 
learned Judges heid that tne land did not, 
Cease to be ancestral by reason of the gift. 
The head-note says : eo 
“Property which is ancestral does not cease tò be go 
merely because the present owner acquired it not by 
descent but by gift from a collateral, where the reason 
of the gift was the donee’s connection with the com~'- 
mon ancestor of himself and the donor.” a 
lois 1uling nas been considered in Sarful, 
Rahman v. Mahomed Ali Khan (6), where 
it was pointed out that the gift was made 
by a sOnless donor to his brother, and in. 
Baldeo Singh v: Pal Singh (7), where ıt 14 
said that the rule—presumably the . rule 
in the head-note—‘was laid down 
much more widely” —it isimplied too, widely, 
Mr, Tek Ohand also rened. on Pars Ram 
V. Kehr Singh, 142 Ind. Oas, 682 (5), in that 
case & widow had alienated land: a revere 
sioner brought the usual suit: the suit was 
settled by compromise, the widow retaining 
the reVeisioner obtamimg nalf, Is 
was neld that the whole of the land was 
(1) AIR 1925 Lah. 87; 79 Ind, Oas. 107. a oo 
5 2 A IR 1925 Lah, 244; 84 lad. Qas. 942; 36 Or, L 
(3) 7 L 4; 93 Ind, Oas. 1009; A IR 1996 Lah. 
171; 37 PLR 314.. A E on 
(4) 62 Ind. Oas. 835, 7 l 2, ie 
(5) A 1 R 1933 Lah. 539; 142 Ind. Cas. 683; 34 P, 
A Ba U AE a agag La sag 
SAE AT a A Tag LEN aa, 
(7) 38 P L R 313, 


b 
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ancestral when it baha aa came to the 
reversioner. Mr. Asa Ram Aggarwal, who 
represents the respondents, relied, in. the 
first instance, on Sri Ram v. Ramji Das (8), 
the leading case on this subject, in which 
we find the propgsition so often quoted : 

d ceases to be ancestral if it comes into the 
kan of an owner ptherwise than by descent or by 
reason merely of his connection with the common 
ancestor.” 


The facts in that case can best be under- 
oe by reference to the following pedigree- 
table : 


JHANDA 


| 
Natha 





J dhi. Kanhya 


A (Musammat 
. ~ Pardhbani). 

The property was originally held entirely 
by Jhanda: it descended to his sons in 
equal shares. The successors of Natha 
mortgaged the whole of their share to Jassa 
and after Jassa s death the mortgagee rights 
descended to Bir Singh. The successors of 
Natha then sold the equity of redemption to 
a stranger and Bir Singh pre-empted the 
sale. It was in these circumstances that 
the learned Judges laid down the Rule. They 


| 
Lakhmira, 


pointed out-that Bir Singh-had acquired the ` 


land 
“not because he is a member of Jhanda’s family, but 
because he has paid money for it and purchased it 
ne in the same manner that a total aapa might 
ve bought it.” 


‘They relied on Haidar Khan v. Jahan 
Khan (9), where it was -held thas -when 
property. which had once been held: bya 


common ancestor has‘ passed out, of the 


possession of the family but had_, subsee 
quently been acquired by a member of that 
family not in the position of common ances- 
tor such property could nob be regarded as 
ancestral. An important point in Sri Ram 
v. Ramji Das (8), is that the actual purchase 
by pre-emption was from a stranger. Mr. 
Asa Ram also relied on Gurdit Singh v. 
Ishar Kuar (10). The facts were .that 
Nidhan Singh and Ganga Singh, his second 
cousin, were in possession of land in equal 
shares in 1865, In 1881 Ganda Singh sold 
his half share to the son of Nidhan Singh 

) 59P R 1909; 2 Ind. Oas. 949; 86 P L R 1909. 

(9) 50 P R 1903; 6S PLR 1902. 
so)” SL 257; 68 Ind, Oas. 55l; A IR 1992 Lah. 
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and the property was not held to be ances- 
tral. In Satful Rahman v. Mahomed Ali 
Khan (6), also relied on by Mr, Asa Ram, 
the land in question was gifted to a collae 
teral in the fourth degree who would not 
have otherwise inherited and the donee had 
collaterals living entitled to inherit, six of ` 
whom contested the suit. It was held that 
the land was not ancestral because “the 
ordinary course of inheritance was diverted 
by the gift.” Thelearned vudges went.cn 
that a gift made in these circumstances 
partook of the nature of an acceleration of 
succession or was Made by reason merely 
of the donee'’s connection with the common 
ancestor. Then there are the*two rulings 
relied on by the learned District Judge. In 
Nagina Singh v. Jiwan Singh (1), Jiwan 
Singh bought land from his first cousin 
Batan Singh who had a brother living, while 
Jiwan Singh himself had two brothers. But 
for the purchase, Jiwan Singh would not 
have obtained the land. The facis in 
Kesar Singh v. Emperor (2), are very simie 
lar. The Jand in respect of which the finding 
was given was sold by one Mahtab Singh 
to his collateral in the fourth degree. The 
vendor had a son and a brother living at 
the time of ‘the sale who would have 
inherited in the ordinary course. All the 
rulings relied on by the respondents may 
therefore be distinguished. In none of them 
has the sale been a direct acceleration of 
succession. In the present instance the sale 
was a direct acceleration of succession, 

Mr. Asa Ram admitted thata giftin 
acceleration of succession does not render 
the land gifted non-ancestral_but he 
attempted to make a distinction between a 
gift and a sale on the ground that the gift 
is made out of natural love and affection 
whereas the sale might just as well have 
been made to anybony else. In my judge 
ment this distinction is not sound. The 
real testis whether the alienation—whate 
ever form it takes—is or is not an accelera- 
tion of succession. If it is acceleration of 
succession, then it does not deprive the 
property transferred of its ancestral charac- 
ter. For these reasons, I accept this appeal, 
set aside the judgment and decree of the 
learned Additional District Judge and 
restore those of the trial Judge, with costs 
throughout. 


8. Appeal allowed. 
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PATNA HIGH COURT 
Appeal from Original Order No, 266 of 
; 1938 
August 10, 1939 
Hareirs, O. J. AND FAZL Aut, J. 
MAHABIR SARAN PRASAD SINGH— 
PBTITLONBR—APPRBLLANT 


versus 
LAOHHMI SAO AND OTHERS— OpPPOSITA 
ParTy—RgseoNDENTs | 

Bihar Money-landers (Regulation of Transactions) 
Acs (VII of 1938), ss. 13, 14—Sections, whether retros- 
pective—Right of yudgment-debtor under, to demand 
proper valuation of properties put to sale. 

Section 13 as wellas s. 14 of the Bihar Money- 
lenders (Regulation of Transactions) Act (VII of 
1939): (which cBrresponds to s. 17 of the previous 
Act) are retrospective in the sense that they apply to 
proceedings pending at the time when the Act came 
into force. i 

These sections confer certain valuable rights on the 
judgment-debtor and the judgment-debtor is entitled 
to make an application on the date fixed for the sale 
of the mortgaged properties, in which after stating 
that ıt a proper’ estimate and valuation be made of 
the properties, it will be found that only 3 or 3 items 
are sufficient in value for the satisfaction of the 
decretal amount he asks the Uourt to value the pro- 
perties under ss. 13 and 14 and to stay the Bale, 
Shyamakant Lal v. Rambhajan Singh (1) and M: A. 
No, 345 of 1938, Bishun Singh v. Palakdhari Sengh, 
relied on. 

Where an application is made under s. 16 of the 
old Bihar Money-lenders Act of 1938 but the Uourt 
decides that 8. 16 not being retrospective nas no 
application and dismisses the application and the 
judgment-debtor goes in'appeal but in the meanwhile 
the Act is replaced by a. new Act of 1939 wherein 
a. 16 of the old Act is re-enacted in s. 13, which is 
retrospective, even though this new Act was notir 
force ut the tıme when the proceedings were before 
the lower Court, the case must be decided as if that 
Act was in force at that time. 


A. from an order of the Subordinate 
Judge at Muzaffarpur, dated August 20, 
1938. < ; 


Mr, B. N. Rai. for the Appellant. 
. Bir Sultan Ahmad and Mr. Har Narayan 
Prasad, for the Kespondents. | 


' Fazi ‘All, J.—This is an appeal by a 
Jadgment-debtor ın an execution~ pro- 
ceeding- arising out of a mortgage sult. 
Ít appears that on August 2U, 1939, which 
was the date ixed for the sale ot the mori- 
gaged properties, the appellant made an 
applicaijon to the Supvordinare Judge io 
which after stating that: 

. “Ifa proper estimate and valuation be made of: 


the properties, 1t will be found that only 2 or 4, 


items are sufficient in value for the satisfaction of 
the decretal amount.” 


He aske’ the Court to value the prcpér- 
ties under s. 16 of the BKihar* Money- 
lenders Act (LIT of 1938) and to stay tue 
pale. The learned Subordinate Judge held 
thatthe Act was not retrospective and 
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inasmuch as thesale proclamation had been 
issued and published long before the Act 
came into force the prayer made by the 
judgment-debtors could not be granted. 
In tne result the sale was not stayed and 
the properties of the judgmentedebtor 
were sold for a ‘sum of Kg. 39,000. The 
judgment-debtor accordingly preferred this 
appeal. 

Now, since this appeal a new Act 
called the Bihar Money-lenders (Regulg- 
tion of Transactions) Act(VII of 1939) 
has been passed, ands, 16 of the Act of 
1933 having been repealed by it has been 
re-enacted ass, I3-of this Act. This Act 
has bean construed by their Lordships of 
the Federal Oourt in Shyamakant Lal 
v. kambhojan Singh (|), and it has been 
beld thats. 13 as well ass. 14 of the Act 
(whico corresponds to s._17 of the pre- 
Vious Act) are retrospective in the sense . 
that they apply to proceedings pending 
atthe time when the Act came into force. 
This is also on a plaim reading of the 
section. It follows, tnerefore, that even 
though this Act was not in force at. the 
time when these ` execution proceedings 
were before the Subordinate’ Judge, the 
case must be decided asifihe Act was in 
force atthat time. Section 13 provides as 
follows : ° 

"Į When an application is made before or after 
the commencement of this Act for the execution 
of adegree passed ın respect of a loan or interest 
ona loan bythe sale ofthe judgment-debtor s pro- 
perty, the Court executing the dearee 
Withstanding anything to the contrary , contained 
in' any other law or in anything having the force 
oilaw, hear'the parties tothedecree and estimate 
the. value’ of such: property ‘and of that portion of 
such property the proceeds of the sale ot which it 
considers will be sufficient to satisfy the decree; 

Provided that the Court mayorder the whole pro-. 
perty of the judgment-debtor to be sold *if-it 15, 
satisfied that by reason of the nature of such 
property or any other special circumstances such 
property cannot reasonably and conveniently be sold 
1n part. 

3 Any person aggiieved by anorder passed under 
sub-s. (1) may appeal to the Uourt to which appeals 
fiom the Oourt exeouting the decree ordinarily Lie.” 


Then follows s. 14 waish runs tnus— .. 

“Notwithstanding anything to the contrary con- 
tained in any other law or in anything having the 
{dice ot law, the proclamation ot the intended sale 
of property 1n execution of a decree passed before 
or after tue commencement of this Act ın respect 
Of d loan 01 the interest on a loan shall include only 
Bo mach ofthe property of the judgment-débtor 
the proceeds of the sale ot which the: Uourt considers 
will be suthcient to satisfy the decree and shall 


stale the value of the property or portion or the pro- 7” 


porty to be sold, as determined ` under s, 13; and 


(d) 20 P L T 473; 182 Ind. Oas. 161; A IR 1939FO ‘ 
71; 19390 L R 39; 12 RE O1;5 B R 756; (1939)-M 
W'N 674 (F O), 


not- ~ 
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such property or portion of the property, as the 
cass may be, shall not be sold at a price lower than 
the price specified in the said proclamation: 

Provided that if the property to besold is immov- 
able and‘ the decree-holder specifies which portion 
of such property should be sold.... ... 

Provided farther that 1f the highest amount bid. 
for the property included inthe sale proclamation 
is less than the price specified for property in 
the proclamation, the Court may sell the property 
for such highest amount if the decree-holder consents 
in writing to forego so much of the amount decreed 
as is equal tothe difference between the highest 
amount bid and the price specified for sach property 
in the sale proclamation." 


These sections confer certain valuable 
rights onthe judgment-debtor and in my, 
Opinion the appellant is entitled to claim 
that they should be applied in this case, 
It was contended on behalf of the respon- 
dents that no useful purpose would be, 
served by our directing the Subordinate 
Judge to value the properties at this stage. 
There might have been some force in thi 
contention if s. 13 stood by itself and could 
be read apart froms. 14, and if we had 
before us ung reliable evidence to convince 
us that the properties of the appellants 
were sold foran adequate price. The law 
is, however, clear and there is no evidence 
‘as to the proper value of these properties. 
The facts ofthis case are similar to those, 
of the case decided by the Federal Oourt 
Shyamakant Lal v. Rambhajan Singh (1) 
andthe precise question raised in this 
appeal has been already decided in another 
appeal which has been disposed of by this 
Bench to-day. 

I would, therefore, allow this appeal, set 
aside the judgment of the Court below and- 
remit the case to that Court with’ a direc 
tion that it should give liberty to the, 
appellant to file an application under 
as. 13 and 14 of the Bihar Money-lenders 
Act of 1939 and proceed to dispose of the 
case in accordance with those sections. 
Parties will bear their own costs. 


Harries, C. J.—I agree. I have already 
expressed the same view in the case of 
Bishun Singh v. Palakdhart Singh and 
others (M. A, No. 345 of 1938) decided 
to-day. I have nothing further to add 
to what my learned brother has said. 


‘De Appeal allowed. 
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BOMBAY HIGH COURT 
Full Bench 
First Appeal No, 95 of 1937 
February 16, 1939 
Beaumont, O. J., N. J. WADIA AND 
Lok UR, JJ. 
MARTAND JIWAJI PATIL AND ANOTHBB— 
PLAINTIFFS —ÂÅFPBLLANTE 
versus 
NARAYAN KRISHNA GUMAST-PATIL 
AND OTABRS— DEFEN DANTS—KESPON DENTS. 
Hindu Law—Adoption—Bombay School—Married 
man having son going to another family by adoption 
—If can give kis pre-born son in adoption—inter- 
pretation of Statutes—Rule or statute taking away 


man and privileges must be strictly*consirued. 
en any rule or statute takes away some rights 
or privileges of a man, it should be strictly ocon- 
strued, and should not be extended to include those, 
rights and privile which are not expressly men- 
tioned or mbaka in implied. | 
It is only in Bombay Presidency, that 8 married 
man can be validly adopted, even after he has 
children and his ohildren, both male and female 
born before his adoption, remainin his natural 
family,and do not go with him to his adoptive family. 
By his adoption, however, he does not cease to 
be the natural father of such children and does not 
lose his right to give in adoption one of his sons 
whom he has thus left behind in his natural family. 
The expressions “civil death " in one family and 
“re-birth” in another are figuratively used to 
express laconically the results of an adoption, and 
they cannot be taken in their literal sense. 
Tavanappa v. Somappa Tamangorda (|), relied on, 
Fakirappa v. Savitrawa (7), distinguished. [p. 68, 
coL 1.] 
F, A. from the decision, of the Assistant 


Judge, Dharwar, in O. 8. No. 102 of 1936, 


Messrs. J. R. Gharpure, N.S, Anikhindt 
and V. J. Gharpure, for the Appellants. 


' Messrs. S. B. Jathar and P. V. Kane, for 
Respondents Nos. l, 2 and 5, rese 
pectively. 


Lokur, J.—This is an appeal against 
the decree of the Assistant Judge of Dhar- 
war dismissing the appellant’s suit for the 
recovery of certain properties from the 
two defendants. The properties belonged 
to one Bando Balkrishna. He died without 
issue in 1911 and his widow Ambabai 
inherited them. She took defendant No. 1 
in adoption in 1932 and died on January lo, 
1934. Defendant No. 2 has purchased one 
of these properties from defendant No. le 
The plaintifis challenged both the factum 
and . the validity of defendant No. ls 
adcption and claimed to have inherited the 
properties after Ambabai's degth as the 
nearests reversioners. Defendant No. l's 
natural father Krishna had himself gone in 
adoption into another family after defendant 
No. 1 was born to him, and it was contended 
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by the plaintiffs that he could not validly 
give defendant No. 1 in adoption to 
Ambabai. At the hearing of the suit both 
the parties gave up all their other conten- 
tions and the trial was confined to the only 
issue whether the adoption of defendant 
No. 1 was valid ae he had been given in 
. adoption by his genetive father after 
he himself (the genetive father) had gone in 
adoption. On this issue the learned Assis- 
tant Judge recorded a finding in the 
affirmative and dismissed the suit. At first 
sight this finding appears to be opposed to 
the commonly accepted notion that on 
adoption the adoptee becomes civilly dead 
in his naturgl family and is-re-born in the 
family of his adoptive parents. The expres- 
sions “civil death” in one family and 
“re-birth” in another are figuratively used to 
exprers laconically the results of an 
adoption, and they cannot be taken in their 
literal sense. After giving our best con- 
sideration to the question we are satisfied 
that the finding of the learned Assistant 
Judge is correct. 

Tbe question raised is a novel one, and 
“GO direct authority can be found in the 
ancient texts on Hindu Law, since they pro- 
hibited tLe adoption of a married man. 
Even now such an adoption is prohibited 
in all the , Provinces except Bombay and 
this qaestion.cunnot-arise there. Itis only 
in this Presidency that a married man‘ can 
be validly adopted, even after he has child- 
ren and his children, both male and female, 
born before bis adoption, remain in hig 
natural family, and do not go with him to 
his adoptive family : Tavanappa v. Somppa 
Tamangovda (1) and Manikbai y. Gokuldas 
(2). The question then arises whether by 
his adoption he ceases to be the natural 
father of such children and loses his right 
to give in adoption one of his sons whom 
be has thus left behind in his natural 
family. The primary right to give in 
adoption ‘is that of the father though the 
mother can exercise that tight with the 
father’s consent. But if the father be dead 


or incapable of giving his assent the mother 


can give her sonin adoption. In Dattaka 
Mimansa, s. 4, pl 14, Nanda Pandita 
quotes Vasista and says: 

' “Man, produced- from virile 


seed and uterine 
blood, prceeeds from his father 


and mother, as an 
m its cause, (and) therefore hig father 
and mother have power to give, to sell, or to 
abandon 
p. 574)" f 


1) 33 B 669; 3 Ind, Oas. 809; 11 Bom. L R 797, 
) 49 B 520; 87 Ind, Oas., 816; A I R 1985 Bom. 
63; #7 Bom. L R 414, ; 


= = 


their sons (Stokes’ Hindu Law Books, . 
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It follows from this that only the natural 
father and the natural mother have the 
right to give in adoption, > 
Cannot give her step-son in adoplion, nor 
can either of the adoptive parents give 
their adopted son in adeption (Sarkar's 
Hindu Law of Adoption, Edn. 2, p. 281). 
If the adopted person has a son born 
before his adoption, he is nevertheless his 
genetive father and he alone can say that 
“his own self is born in him,” Atma wai 
jayate putrah. This status can never be 


lost even if he leaves the family of his 


birth and transfers, himself to the family 
of his adoption. It is not surprising that 


the ancient law-givers are silent on this’ 


point since such a contingency could not 


have been contemplated by them by reason’ 


of the prohibition of the adoption of a 
married man. Hence the solution to the 
question must be deduced from the effects 
of an adoption as given in the ancient 


texts, as interpreted by the modern deci-' ' 


sions. All the discussion cn the subject 
turns round the oft-quoted text of Manu 
contained in Manu Smriti, Ob. IX, 
verse 142: 


Gotrarikhthe janayiturna haredatrimah 


sutah: Gotrarikthanugah pindo uyaraiti 
dadatah swadha. 


The first line lays down the effect of an 
adoption, and. the second line follows from ' 


it as a corollary. The verse is translated as 


follows in Vol. 25 of the Sacred Béoks of” 


the Hast, at p. 353: l 

“An adopted son shall never take the family 
(name) and the estate of hie natural father. The 
funeral cake follows the family (name) and .the 
estate, the funeral offerings of him who gives (his 
son ın adoption) cease (as far as that son is con- 
cerned).” -- 

In other words, the result of an adoption 
18 that the adopted boy gives up thé gotra 
and riktha of his genetive father. The 
necessary consequence of this is that since 


the pinda is a concomitant of gotra and 


riktha, the genetive father cannot get the 
sadha from him. This text has been com- 


‘mented up.n by several commentators and 


is discussed in a number of decisions of our 
High Oourt. “In this verse Manu’ merely 
declares what is lost on adoption, namely 
gotra and riktha, but nowhere lays down 
what is gained. To remove the lacuna, 
Nanda Pandita -relies upon the following 
text of Brihat-Manu : 

Datttakreetadiputranam beejawapruh 
sapindata Panchamee saptamee tadwad= 
gotram tatpalakarsya cha, 

This isnot very happily translated in 
Btokes’ Hindu Law Books (a. 6, pl 9, 


A step-mother. 


F 
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p. 600), and may be rendered as follows: 

“Of the adopted son, son and the rest, 
the relationship of consanguinity (‘saptndata’) 
continues with the natural father up to the fifth 
and the seventh degree; the gotra family name) is 
however -of the adopter.” 

The reasonefor the continuation of the 
sapindaia is, thus explained in the next 
placitum : 

“Of the son adopted, purchased and the rest, the 
relationship of consanguinity with their natural 
„father does certainly subsist; it is not extinguished 
by gift (adoption), etc., its connection being with 
portions of the body, so long as the body lasts, it 
is difficult to be extinguished. Thereby it has been 
indicated that consanguinity is due to connection 
with portions of the body,’ not due to connection 
with the cake, since connection with the cake is 
known to be extinguished in the passage ‘of him 
who gives, the obsequies fail.’ (Mr. Gajendra- 
gadkar's translation of Dattaka Mimansa, p. 84.” 

It further goes on to say that this 
sapindata extends up to the fifth and 
the seventh degree. Dattaka Ohandrika also 
says the same thing. Tbus what is lost on 
adoption is the gotra and rikiha of the 
natural father but not the sapindata. In 
Vivada Ratnakara(p. 538), the word gotra 
is interpreted as “relationship to a risht 
(rishi), indicated by sach names as 
Kashyapa and tbe like”: vide Ganganath 
Jha’e “Hindu Law in its Sources,” Vol. 2, 
p. 275. According to the accepted canons 
of interpretation, when any rule or statute 
takes away some rights or privileges of a 
man, it should be strictly construed, and 
should not be extended to include those 
rights and privileges which are not expressly 
` mentioned or necessarily implied. This 
canon was applied by Ohandavarkar in 
interpreting this very text of Manu 
(Oh, IX, V. 142) by relying upon the rule 
of the Hindu logicians (Naiyayikas) 
uddehya widheya bhavasthale uddeshyavat 
chchhedakavyapakatvam. widheye bhasate, 
that is, where in a text certain qualities are 
predicated of a person, they apply to him 
only and the rule in the text should not be 
extended to others. He therefore held 
(p. 623): 

“Manu's text...must be confined in its appli- 
cation to the person of whom it speaks, that is the 
man given in adoption, and not extended to his 
son born before the adoption.” 


Hance the latter was held not to lose his 
gotra and rtktha in the family of his birth: 
Tavanappa v. Somappa Tamangovda (1). On 
the same principle, when Manu’s text refers 
to the loss of gotra and rtktha of his 
‘natural father, the adopted son should not 
be held to lose anything more. Nilakantha, 
the author of Vyavahara Mayukha, perhaps 
„gives the most extended meaning to the 
terms gotra, riktha, pinda and sradha, and 
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says that by these terms is meant “‘all the 
acts connected with sambandha the pinda 
or funeral oblation due to the natural 
father, and their extinction is pronounced” 
(Chap. 4, Section V. 22). Yet in dealing 
with the transfer of the gon from his natural 
family to the adoptive family, he says: 

“But it is impossible for the adopter to make a 
son in the manner in which a son would be natu- 
rally born. Therefore by the term putra or son, 
the whole of the duties of a son being had in view, 
the accomplishment of the invisible adruskta virtue 
whereby those duties will be discharged is to ba 
accepted. In this manner (alone) sonship in the 
accepter's family is gs of being produced, 
(Mandlik's Translation, p. 559, lines 2 to 6).” 

Tnis clearly negatives thetheory of the 
adopted son’s civil death in his natural 
family and re-birth in the adoptive family. 
That theory is only a figure of speech. and 
as observed by Patkar, J. in Bat Kesarba v. 
Shicsangjt (3) at p. 1348, it “is not warrant- 
ed on any view of the text or the decisions 
on the point.” On p. 1351* he says: 

«| .it would be dangerous to extend the fiction 
of new birih inthe adoptive family so as to hold 
that he was never born ın the natural family and 
had been born in the adoptive family.” 

[In Raghuraj Chandra v. Subhadra 
Kunwar (4) their Lordships of the Privy 
Council after stating at p. 1467 that though 
adoption is spoken of as “new birth” in 
many cases, a term sanctioned by the theory 
of Hindu Law, yet 

“sg has bean more than once observed, the expres- 
sions ‘civilly dead or as if he had never bsen born 
in the family’ are not for all purposes coriect or 
logically applicable, but they are complementary to 
the term ‘new birth.” 5 

The inapplicability of the theory can be 
illustrated by concrete instances: ; 

(a) The tie of blood between the adopted 
gon and the members of his natural family is 
not severed. He cannot marry in his natural 
family within the probibited degrees, nor 
can he adopt from his natural family a 
boy whom he could not have adopted if he 
had remained in that family: Mooitia 
Moodelly v. Uppon Vencata Charry (5). (b) 
If the adcpted son is re-born in the adoptive 
family, all the samskaras pefcrmed in his 
natural family before adoption, would have 
to be gone through again, But that is held 
to be not necessary by all the come 
mentators, (c) The adoptive father cannot 
give his adopted son in adoption (Sarkar's 

L R1332 at p. 1348; 142 Ind. Oas 258; A. 
I aan Bom, 654; 56 B 619; haa Rul (1933) Bom 


= 7. 
mr 55 IA 139; 108 Ind. Oas 6737A IR 1928 P O 


"3 Luck 76; 5 0O WN 443; 26 AL J 609; 30 
nee LR 829: 32 OW N 1009 (P O). 

(6) (1858) Mad. 8 D 117. 

*Page of 34 Bom. L. R.—(Hd.] 

tPage of 55 L A.—[Ed.] | ° 
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Hindu Law of Adoption, pp. 281-282); 
(d) If a son is born to the adoptive father 
afier adoption, the adopted son does not 
-Bhare equally with him; (e) On his adoption, 
. ~ the adopted son does not lose the share he 
_. has already obtained on partition from his 
. natural father and brother in his family of 


~:~" birth: -Mahableshwar Narayan v. Sub- 


> ramanya Shivram (6). If, by the adoption, 
ih she becomes civilly dead, that property 
"= ought to go to Lis legal heirs in his natural 
: family. These instances show that an 
. adopted son is not civilly dead in his 


_  watural family nor re-born in his adoptive 


family. It isyno doubt true that by giving 
‘Away his scn in adoption the adopted 
father indirectly meddles with the riktha 
or property of his natural family, since 
the effect of that adoption will be to 
‘extinguish the son’s interest in that pro: 
perty. But thereby the father himself gains 
no interest in the property. All that Manu's 
text says is that he should not take for 
himself the gotra and riktha of his natural 
family, and does not prohibit him from doing 
apy act which may affect the property of bis 
natural fsmıly. Thus, for instance,if he 
has a brcther in his natural family, he 
is not prohibited frim giving his son born 
after his own adoption, in adoption to that 
broiher, although thereby the different 
interests in the property of his natural family 
are affected. 

In the course of his very able and lucid 
argument, Mr. Gharpure tor the appellants 
e pointed out that it has been held that a 


remarried widow cannot give in adoption. 


‘her son born of her former husband, since 
she bas left that husband's family by her 
‘remarriage: Fakirappa Vv. Savitrewa (7). 
“On the same analogy he contends that a 
father who has gne to another family 
‘by adoption cannot give his preeborn son 
‘in adoption. That decision was based on 
the provisions of ss. 2 and 3, Hindu 
Widows’ Keemarriage Act (XV of 1856) 
and not on the interpretation of any 
ancient text, since, as pointed out by 
Shab, J.,the Smriti-writers did not permit 
any remarriage of a Hindu widow, and 
did not provide fcr her right to give in 
adoption her son born before her remar- 
riage. Hence this analogy does not serve 
any useiul purpose. On the other hand, it 
is held ihat a convert to a different faith can 
Bive ın adopticn his eon born before his con- 


(6) 47 B 542; 42.Ind. Cas, 309; A I R1823 Bom, 
297; 25 Bom. L R 274. 

(7) 23 Bom. L R 483; 62 Ind, Cas. 318; AIR 1931 
pom. L 
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-Version: Shamsing v. Santabai (8), Kusum 


Kumari Roy v. Satya Ranjan Das (9) and 
Neelawa v. Gurshiddappa (10). These cases 
also do not help us much. Inthe first case 
the decision was based on the provisions of 
Act KAL of 1850. In the “second, it was 
held that the father who had become a 
Brabmocould revert to Hinduism by pere 
forming expiatory rites. The third case was 
of a temporary ex-communication by the 
community. i 

In the absence of any express text or judi- 
cial decision depriving an adopted son of his 
right to give away in adoption his son born 
before his adoption, we do not think that 
any useful purpose will be served by impos 
ing such a restriction upon him; The modern 
trend of decisions is totake a more liberal 
View and to interpret the texts from a prac- 
tical point of view as far as possible. This 
18 particularly noticeable in the decisions 
of th's Court on several questions of adoption, 
Buch as the adoption of an only son, the 
adoption of a married boy, tne adoption 
of a boy whose mother the adopting 
father could not have legally married, and 
the adoption by a widow without the express 
consent of her husband. We do not see why 
& Similar liberal view should not be taken 
in this case, having regard to the interests 
of ihe boy to be given in adoption. With 
his father actually living, ıt would be a 
hardship’ on the boy to treat him as an 
orphan, merely because the father has gone 
in adoption. Usually when the father is 
adopted, his pre-born sons are still minors, 
and in practice they go with their father to 
„live with him, though legally they are held to 
have remained in the natural family of their 
father. Though the father has gone in 
adoption, the ties of affinity and lowe for 
his pre-born sons cannot be severed, and 
he 18 the proper man to look after tlLeir 
education and welfare. if a guardian is to 
be appointed for them, he will naturally 
beconsulted. Having their interest at heart, 
he 16 the best person to decide wrether_ one 
of them should be given in adoption and 
what is conductive to ther benelit. By 
giving one of his sons in adoption he himself 
Gains no benefit, and he may be safely 
trusted to exercise his discretion rightly for 
the good of his son, though born before 
bis own adoption. 

It may be that in ancient and primitive 
society the son was regarded asharaly better 


18) 25 B 551; 3 Bom. LR 89. 

(WW) 900999, 70 W N 784. 

(10, 39 Bom. L Rll; 168 Ind. Cas. 821;A IR 
1937 Bom. 169.9 R B404, ` | 
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than his father's slave, and the prominent 
dea involved in an adoption was the transfer 
of dominion or patria potestas to the person 
adopting. But when the times changed and 
the status of the son was raised, the father's 
power to give in adoption came to be found- 
ed on a different conception. The text of 
Vasishtha qudted in attaka Mimansa 
ie V, pl. 81), which is said to afford the 

oundation of the Hindu Law cf Adoption, 
and which I have already referred to, recog- 
nizes the power of the father and the 
mother to “give or sell or abandon” their 
son as be is “produced from their virile seed 
and uterine blood.” This paternity of the 
father cannot be shaken off even though he 
may leave the family, as according to the 
Hindu Shastras: “By no means can you 
make your father cease to be,” (Jaimini, 
Bibliotheca Indica Series, Vol. 1, p. 742). 
The same thing is expressed by Ohanda- 
varkar, J. in Tavanappav. Somappa Taman- 
govda (1) as follows (p. 690): 

“The mere fact that the father has gone into another 
family by adoption and ceased to be of his son's gotra 
or family cannot unmake what he naturally is~—the 
son's father.” ; 

Although ‘he question now in issue did not 
directly arise in that case, Chandavarkar, J. 
expressed in unmistakable terms bis opinion 
in favour of the right of the father who 
has gone in adoption to give away his pre- 
born Bon in adoption. On p. 682* he says: 

“The son, then, begotten by an adopted Hindu before 
adoption, has vested rights in the ancestral property 
of the family of his birth. Rights of property once 
vested cannot be taken away except inthe mode or 
modes prescribed by Hindu Law. They cease either 
by death, sale, gift, degradation, disqualification or 
by adoption.” < 

By whom such a gon can be given in 
adoption is made clear on p. 6*7*, where he 
Bays: 

athe obligation and the line represented by the 
grandson must continue unless it is extinguished 
altogether in the mode or modes prescribed by the 
Shastras, that is, by death or excommunication or by 
the giving of the grandson himself in adoption by 
his father.” 

Though obiter, these are not stray remarks. 
Chandavarkar, J. was considering the posi- 
tion of the son after his father went in adop- 
tion, and has discussed at length his relations 
with his father and his grandfather. His 
remarks must therefore be taken to be well- 
considered and deliberate. Coming as they 
do from such an eminent Hindu jurist, they 
deserve every respect and should not be 
brushed aside unless they are clearly 
repugnant to the Shastras or any of the 
principles of Hindu Law. We entirely 
concur in the view expressed by him and 
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hold that defendant No. 1 was validly given 
in adoption to Ambabai by.his natural father, 
although the ‘latter had already gone into 
another family by adoption. The appellants 
are, therefore, not entitled to succeed to 
Bando's estate after the death of his widow 
Ambabai, and their suit is rightly thrown 
out. The appeal is, therefore, dismissed with 


costs, 
D. | Appeal dismissed, 
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CALCUTTA HIGH COURT 

Civil Rales Nos. 370, 371,375 and 376 

of 1938 j 

December 2, 1938 

B. K. MUKHERIRA ann 8S. K. Gangg, JJ. 
HARA KRISHNA PRAMANIK 
— DECR EB- HOLDER—PBETITIONER 
' versus 
INDU BALA DASSI AND oTHHES— 
_ OPPOSITA Party 

Hindu Law—Jotint family—Deyabhag—Karta— 
Insolvency of — Rights of Recetver—Karte adjudged 
insolvent —Receiver attempting to sell shares of other 
members—Person obtaining money decree against 
karia and other members before insolvency and 
property attached before judgment—Applicatton for 
execution after insolvency and property sold—An- 
other decree-holder who had obtained money decree 
against all members applying for execution and 

aiming rateable distributton— Whether entitled to 
such distribution. 

Where the karta of a joint Hindu family governed 
by dayabhag is adjudged insolvent, all that vests in 
the hecsiver ia not the interest of the other co- 
sharers of the insolvent manager but only the right 
or the capacity which the inaolvent had of making 
the interest of his other o>sharers available for the 
benefit of joint creditors under certain conditions 
which are recognized by Hindu Law. 8o long 
therefore as this right is not exercised by the Re- 
ceiver and the interests of the other judgment-debt- 
ors are not sold, itis open to the latter to transfer 
their shares voluntarily to others and it 18 open 
also to their creditors to attach and sell them in 
execution of their decrees. To hold otherwise 
would beto give the Receiver a larger ri ht than 
what the insolvent had under the Hindu Law. [p. 


71, col 2.) 
[Case-law referred to l 
A karta of a joint Hindu family consisting of 
himself and other co-sharers was adjudicated an 
insolvent. The Receiver in insolvency attempted to 
ut up to Bale not only the one-fourth share of the 
Lagi in the joint properties of the family but the 
remaining three fourths share owned by the other 
co-sharers as well on the footing that these shares 
also vested inthe Receiver under 8. 28, Provincial 
Insolvency Act. Three parsons had obtained money 
decrees against the insolvent and his other co- 
sharers before the insolvency procssdings were start- 
ed and they got an attachment before judgment of 
roperty belong ng tothe joint family These cre- 
itors applied for executing their decree by sale 
of the three-fourth share which the non-insolvent 
jadgment-debtors had in the attached property. 
he Receiver opposed their application but 
e 
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objection was disallowed on the ground that 


the 
rights of the Receiver could only be exercised sub- 


ject to the rights of the attaching oreditors. The 
matter went back to the executing Oourt and even- 
tually.the attached properties were sold Another 
decree-holder who had also obtained money decrees 
against the insolvent and his co-sharers and had 
applied for execution of these decrees appeared 
before the executing Court and claimed rateable 
distribution under s. 73, Civil Procedure Oode: 

Held, that as the Receiver had not already exer- 
cised his powers, the property which had been at- 
tached and sold must be deamed to be the property 
of the judgment-debtors and the decree-holders 
would have their rights according to the provisions 
laid down in the Civil Procedure Coda, The sub- 
sequent decree-holder was therefore entitled to claim 
rateable distribution. 

O. Rules frem an order of the Sub-J udge, 
cae (Krishnagar), dated February 95, 
1938, 


Messrs. Radhabinode Pal and Prokash 
Chandra Pakrashi, (in Noe. 370 and 371) 
and Mr. Jyotish Chandra Pal (in Nos, 375 
and 376), for the Petitioner. 


Messrs. Sitaram Banerjee, Panchanan 
Ghose, Sourindra Narayan Ghose, Surajit 
Chandra Lahiri and Paresh Nath Mukher- 
jee (Jr.), (in Nos, 370 and 375), for the 
Opposite Party. 


B. K. Mukherjea, J.—These connected 
rules, are directed against certain orders 
passed by the Subordinate Judge of Nadia 
rejecting the application of the petitioners 
for rateable distribution under 6. 73, Oivil 
Procedure Code, The facts, so far as they 
are material for our present purposes, may 
ebe briefly stated as follows: One Lakshmi 
Narayan Ganguly who is said tobe a karta 
of a joint. Hindu family consisting of 
himself and.14 other co-sharers wag adjudi- 
cated an insolventon the application of 
& creditor on July 16,1935. ‘The Receiver 
in insolvency attempted to put up to gale: 
not only the one-fourth share of Lakshmi 
Narayan in the joint properties of the family 
but the remaining three-fourths share owned 
by the other co-sharers as well on the footing 
that asthe insolvent was the karta of a 
joint family business, he had a disposing 
power over the shares of the other cc- 
parceners to discharge the family debts 
and consequently these shares also vested 
in the Receiver under s. 28, Provincial 
Insolyency Act. Three persons who figure 
as the contesting opposite Party in these 
rules had obtained money decrees against 
the insolvent and his other cc-sharers before: 
the ingolvercy proceedings were’ atarted’ 
and they got, an attachment before judg- 
ment in respect of 38 items: of p 
belonging to: thë joint family.: These:credis: 


HARA KRISHNA PRAMANIK V. INDU BALA DASSI (OAL.) 


of property. - 


1 


, 18410 


tors applied fur executing their decree by 
sale of the three-fourth share which the 
non-insolvent judgment-edebtors had in the 
attached property. The Receiver opposed 
their application and the matter wes then 
taken before the Judge in4nsolvency and 
the District Judge by his, order dated 
August 19, 1935, decided the matter against 


these creditors and held that they did not 


get any advantage by reason of the fact 


that they had an existing attachment upon” 


these properties. Following this order, the 
executing Oourt also stayed further proe 
ceedings in execution, These three credi- 
tors thereupon preferred appeals to this 
Court against the order of the Judge in 
insolvency and also against the orders of 
the executing Oourt and these appeals 
were heard together by Oostello and 
Edgley, JJ. The learned Judges in disə 
posing of these appeals observed 

“that in view of the very definite difference in 
the provisionsof 6. 5%, Presidency Towns Insol- 
vency Act, as compared with 8 28%, Provincial 
Insolvency Act, it could scarcely be accurate to 
describe the managing member's right as regards 
incurring and discharging liabilities on behalf of 


a joint Hindu family business, as an item of pro~ 
perty according to the Provincial Insolvency 
Act,” 


It was said atthe same time that there 
were a large number of decisions which 
would gò to show that the Receiver in 
insolvency who stepped into the shoes of the 
insolvent acquired the right which the insol- 
vent manager had of making the entire joint 
property available for the joint debt. The 
Receiver, it was held, however. could not 
have higher rights than the insolvent him- 
self had got, and as in these cases the 
properties were already under attachment, 
the rights of the Receiver could only be 
exercised subject to the rights of the attach- 
ing creditors. The result was that the 


appeals were allowed, the orders appealed - 


against were set aside and it was directed 
that the execution cases should proceed. 
The matter went back to the executing 
Oourt and eventually the attached proper- 
ties were sold. The petitioners before us 
who had also obtained money decrees 
against the insolvent and his co sharers 
and had applied for execution of these 
decrees, now appeared before the execating 
Court and claimed rateable distribution 
under s. 73, Oivil Procedure (ode. The 
trial Judge rejected their applications and 
it is against these orders that these, the 
present rules, have been obtained. The 


view taken by the learned Judge is, that | , 
Oourt referred_. 


under the decision of this 
to above, which was binding on all- the 


J 
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parties not only the one-fourth share of 
insolvent, Lakshmi Narayan, but the rə- 
Maining three-fourths share of the other 
judgment-debtors who were not declared 
insolventa vested in the Receiver and this 
was subject only to the clog created by the 
attachment, which was made at the instance 
of the three ‘creditors mentioned above, 
These creditors and these creditors alone, 
according to the Subordinate Judge, were 
entitled to participate in the sale proceeds 
and not any other creditors who had no pre- 
existing attachment upon these proper- 
ties. 

In our opinion the view taken by the 
lower Court is not correct. The opposite 
party decree-holders were allowed to levy 
execution of their decrees against the 
three-fourth share of the non-insolvent 
judgment-debtors. The petitioners before 
us had also applied for execution of their 
decrees against the same judment-debtors 
and if the sale proceeds are taken to be 
assets held by the Oourt, there is appa- 
rently no reason why e. 73, Civil Pro- 
cedure Oode, would not apply. The 
Court below has denied relief to the peti- 
ticners on the ground that the proper- 
ties sold were not really the properties of 
the judgment-debtors but they were vested 
in the Receiver subject to the rights of the 
attaching creditors as laid down by the 
learned Judge of this Court. We do not 
think that the interpretation put upon the 
judgment by the Court belowis a proper 
one. In the frst place, this Oourt assumed 
rather than decided that the rights of the 
manager to dispose of the joint property 
to discharge joint debts would be a sp3cies 
of property within the meaning of a. 28 
Provincial Insolvency Act. In the second 
place, even taking that to be the decision of 
this Oourt, the learned Judges never said 
that the shares of the co parceners who 
were not adjudicated insolvents would vast 
in the Receiver. Indeed, ifthe view taken by 
the Allahabad and Madras High Oourts in 
Allahabad Bank, Ltd. v. Bhagwan Das (1), 
Bawan Das v. O. M. Chiene (2), Seetharama 
Chettiar v. Official Receiver, Tanjore (3), 
Gopala Krishnayya v. Gopalan (4) and by 
the Judicial Committee in Sut Narain v. 


(1) 48 A 343; 92 Ind. Cae. 309; A IR 1926 All, 262; 
94 ALJ 323, 
(3) 44 A 316; 64 Ind. Oas. 976; A I R 1992 AH, 79; 90 
ALd 155, 
(3) 49 M849; 97 Ind. Oas. 835; A IR 1926 Mad. 
904: 5 M L J 269; 24 L W 345; (1998) M W N 743 


). 
(4) 51 M 343; 111. Ind. Osag. 508; A I R:1998 Mad! 
479; 54 ML J 674; 37 L W 480, 
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Behari Lal (5) and Sat Narain v. Kishan 
Das (6), be held to be applicable to a 
Dayabhag family, all that vests in the 
Receiver is not the interest of the other 
co-sharers of the insolvent manager but 
only the right or the capacity which the 
insolvent had of making the interest of 
his other co-sharers available for the 
bevefit of joint creditors under certain 
conditions which are recognized by Hindu 
Law. - 89 long therefore as this right is 
not exercised by the Receiver and the 
interests of the other jadgment-debtors are 
not gold, it is open tothe latter to transfer 
their shares voluntarily to others and it is 
open also to their creditors to attach and 
sell them in execution of their decrees. To 
hold otherwise would be to give the Receiver 
a larger right than what the insolvent had 
under the Hindu Law and such a view does 
not receive support from any of the decisions 
to which reference has been made. We 
think, therefore, that the Court below was 
not right in the view it took and as the 
Receiver had not already exercised his 
powers the property which has been attach- 
ed and sold must be deemed to be the proe 
peity of the judgment-debtors and the 
decree-holders will have their rights accord- 
ing to the provisions laid down in the Oivil 
Procedure Code. 

Weare not impressed by the argument 
advanced by the learned Advocate for the 
opposite party decree-holders that this 
Oourt in the decision mentioned above had 
made an order determining a question of 
priority as between the rival decree-holders. 
No such point seems to have been raised or 
decided by this Court. Mr. Ghose who 
appears for one of the opposite party 
decree-holders has taken a further point 
that as the Executing Court had passed 
orders against these petitioners negativing 
their right to proceed with the execution 
and they-had nob challenged these orders 
by way of appeal, they are incaprble of 
taking this point now, We have been taken 
throaga the relevant order shset and we 
are unable to say that any order negativ- 
ing their right to proceed in execution was 
at all passed by the Executing Court. The 

(5) 59 I A 22; 84 Ind. Oas. 883; 6 L |; AIR 
1925 P O 18:47 M LJ 857; 10 O & ALR 1339; 
(1925) M W N 1; 2 A LJ 85 L RBAPO!, 28 
P L R31.: 37 Bom. L R135; 21 LW 375;1L 0 
500; 1 O W N 916; 290 W N 797 (P O). 

(6) 63 I A 384; 164 Ind, Cas. 6; 
277; 17 L 644; 1938 OL R474: 
O W N°881; 3 B R 757; 44 L W 417; 
1882; 17 P L T717; 64 O L J BK 
1199; 1936 A L R 795; (1936) M W 
R 916; 71 M L J83; (1987) A L J4lt(P Qh l 
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orders passed were to the effect that the 
execution proceedings would be stayed 
pending’ the decision of the Insolvency 
Court and the appeals: pending before the 
High Court. As soon as these cases were 
decided, the stay order spent itself and as a 
matter of fact the execution cases were 
allowed to proceed without any objection 
taken by the opposite party decree-hoiders. 
The result is that the rules must be made 
absolute and the orders of the Subordinate 
Judge must be set aside. The cases will be 
sent back to the Executing Oourt in order 
that the claims of these petitioners for 
rateable distribution may be considered on 
their merits and disposed of according to 
law. There will be no order as to costs in 
these rules. 


S. K. Ghose, J.—-I agree. | 
3. Rules made absolute. 





_ NAGPUR HIGH COURT 
Letters Patent Appeal No. 13 of 1937 
~ April 12, 1939 
STong, C. J. AND Boss, J. 
YADORAO-—DHORBE:HOLDHR— A PPELLANT 


, VETSUS 
GOVINDRAO— J upamunt-pEBTOR 
— RESPONDENT 
Civil Procedure Oode (Act V of 1908), e. 48— 
Section, if controlled by e. 6 Limitation Act (IX of 
1908}—Twelve years rule in s. 48, if applies to minore 


also 

Section 48, Oivil Procedure Code, lays down a rule 
of limitation and elea Iy ponini Art. 182, Limitation 
e Act. If therefore s. 6, Limitation Act, merely allows 
extensions in respect of periods presoribed in thefirat 
gchedule, and if the aggregate ofthe periòds pres- 
cribed there, for successive applications (other than 
the 2 is confned within certain limits by outside 
legislation and not by the schedule itself, then it 
followa that expansion outside those limita is not 
permissible, 4 ¢,8. 6 does not govem s 48, Civil Pro- 
cedure Code, and consequently the twelve years rule 
laid down in s. 48 must also apply to minora, Mannar- 
swami Ayyar v. Ramaswamt Nayakkan (2), dissented 
from. Kartic Ohandra Mukerji v Bata Krishna Roy 
(3), relied on, Kumara Venkata v: Velayuda (1), 
referrad to. 


L. P. A, from the appellate order of the 
High Court of Judicature at Negpur (Single 
Bench), dated July 23, 1937, in Second 
Appeal No. 106 of 1935; reversing the order 
of the Oourt of the District Judge Nagpur, 
dated January 10, 1935, in Miscellaneosgs 
Appeal No. 42 of 1924 reversing the order of 
the Court of the Subordinate Judge, 2nd 
Class, Saoner, dated April 23, 1934. 


Mr. B. L.Gupta, for the Appellant. | 
l wi D. T, Mangalmurti, for the Respond- 
enl, eT. 8 i me i : 


~ 


mi 
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Judgment —The question , for decibion 
in this Letters Patent Appeal is whether 
s. 6 of tha Indian Limitation Act governs 
s.48of the Code of Civil Procedure The 
High Oourts are divided, the majority view 
being that it does not and that theréfore the 
twelve years rule laid down’ in s. 48, must 
also apply to minors. The matter is of first 
impression in this Province. vs 

The facts are simple. The decree-holder- 
appellant, who is minor, obtained the dec: 
ree, which he is now seeking to execute on 
December 19, 1919. On December 16, 1922, 

put in an application for execution. He 
was represented by bis father who acted — 
as his next friend. We are informed by 
Counsel thst the father died on May 15, . 
1923 ; anyway, nothing happened and the 
application was dismissed as wholly infruc- 
tuous on March 10, 1923. Thereupon on 
February 8, 1934, the applicant, who by 
then had attained majority, put in a fresh 
execution application. This application is 
more than twelve years after the decree and 
so is beyond time under s. 48 of the Code 
of Civil Procedure unlees the appellant 
can avail himself of the provisions of 
8.6 of the Limitation Act. The question is 
whether he can. 5 

The first Court decided that he could 
nct. TLe lower Appellate Court held that 
he could. The learned Judge who has 
granted leave to appeal agreed with the 
trial Judge. The decree-holder therefore 
appeals here. 

Ali the available cases, except the follow- 
ing, have been discussed in the judgment . 
appealed from. Those which have not been 
mentioned are, Kumara Venkata v. Vela- 
yuda (1), Mannarswamt v, Ramaswami (2) 
and Kartic Chandra Mukherji v. Bata 
Krishna (3), It would, we think, be bootless 
to cover the same ground, and s0, except 
fora reference to these three cases, we 
will confine ourselves to a discussion of the 
two sections in question and of the general 
principles which apply to them. 

So far as s. 48 is concerned in itself, it 
is perfectly clear. Ignoring ‘portions not 
Pan to the present case, it reads as fol- 
OWS : 

“Where an application to execute a decrea....... 
has been made, no order for the execution of the 
same decree shall be made upon any fresh applica- 
tion presented after the expiration of twelve years 
from the date of the decres sought tobe executed.” - 


$ e AIR 1015 Mad, 449; 24 Ind. Cas. 195; 27 M L 


5, 

(DA I R 1939 Mad. 344; 119 Ind. Oas. 39; (1929) M 
W M 158; 30 L W 38l; Ind. Raol. ʻ1929) Mad. 871. 

2 ILR 198?) 2 Oal. 373; 176 Ind, Cas, 212; 65 O 
LJ 4038; A IR 1938 Oal 95;11R049, - .° - 
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An application for -execution of the de- 


cree under consideration wss made in this 


case, therefore, under that rule no fresh 
application after the expiry of twelve years 
from the date of the decree was competent. 
The application. we are considering was 
made more than twelve years after that date 
and, therefore, so far as 8.48 is concerned, 
it did not lie. 


Section 6 of the Limitation Act enacts, 

“Where any pereon entitled to. . make an appli- 
cation for the execution of a decree is, at the time 
from which the period of limitation isto be reckon- 
ed, aminor,...he may make the application within 
the same period after the disability has ceased, as 
would otherwise have been allowed from the time 
prescribed therefor inthe third column of the first 
schedule.” 


The time from which the period of limi- 
tation is to be reckoned in this case is 
March 10, 1823, that is to say, the date on 
which the firsti app'icati'n for execution 
was dismissed. The appellant was a minor 
on that date. Therefore, according to this 
section, be would be entitled to make his 
second application within the same period 
after attaining majority as would otherwise 
have been allowed under the third column 
of Art. 182, the articlein the first schedule 
applicable to cases of this kind. That 
article prescribes three years from the date 
of the final order passed on the previous 
application for execution. ‘Therefore, under 
this rule, the appellant had three years 
from the date on which he attained majority, 
and admittedly, his application was made 
within that time. There is thus apparently 
aclash between thesetwo sections and the 
question is which is to prevail, In oar 
opinions the clash is more apparent than 
Teal, 

Under s. 6, the respite granted to a minor 
is the perisd which he would “otherwize 
have been allowed from the time prescribed 
in the third column of the frst schedule.” 
If therefore the period is not prescribed in 
the third column of the first schedule but 
is to be found elsewhere, then s. © doss not 
assist, for it only purports to control the 
periods prescribed by the first schedule. 

Article 182 allows three years from the 
date of the decree in respect of the first 
application. Section 48 does not apply at 
all to the first execution application. Its 
provisions doy not come into play until 
there has been at least one plior applica- 
tion. What it prohibits is fresh application 
after the twelve years prescribed. There- 
fore, in respect of the first execution appli- 
Cation the minor has three years from the 


date on which he attains majority, and - 
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thus, in concéivable circumstances, the 
total period permissible may amount to ag 
much as 21 years, and in still others to 24, 

But as regards subsequent applications 
the position is different. Article 182 
allows an indefinite number of applications 
for execution provided each is made within 
3 years frcm the date of the final order in 
the one which preceded it. So faras the 
Limitation Actis concerned, this could go 
on for ever, for there is no restriction 
upon the number which can be so made 
But s. 48 steps in and prohibits any applic 
cation, after the first, which is made more 
than twelve years after the date of the decree 
Section 48, therefore, clearly controls 
Art. 182, If, therefore, s. 6, merely allows 
extensions in respect of periods Prescribed 
in the first schedale (and that is what it 
gays), and if the aggregate of the periods 
prescribed there for successive applications 
(other than the first) is confined within 
certain limits by outside legislation and 
not by the schedule itself, then~it follows 
that expansion outside those limits is not 
permissible, for otherwise s. 6, would ba 
controlling these outside Acts and not 
merely the first schedule. Thatisthe view 
taken in the majority of the cases cited 
and we think it follows frim a carefy] read- 
ing of the two Acts. 

We are further fortified in thia conclu- 
sion by an examination of 8,48 (2). After 
laying down a general rule controlling the 
provisions of Art, 182, ın sub-a. (1), it proe 
ceeds in sub»s, (2), to make ceritain excep- 
tions, and it does not place either s. 6 
or Art. 1c2, among them, whereas it does 
place Art. 1:0 of the second schedule to the 
Indian Limitation Act cf 1877. (Article 133 
of the present Act). We can Only conclude 
from this that s. 48, was intended to control 
Art. 182 and not vice versa, and when we 
find it- exempting only certain of the pro 
visions of ao ee Act and not others 
it must mean that the others we 
naga ero nded. re not meant 

Of the three new cases cited b 
Kariic Chandra Mukerji v. Bata ales 
Roy (3), agreed with the majority view 
which we follow. at p. 3854, In Kumara 
Venkata v. Valayuda (1), one of ibg learned 
Judges remarked that the Code of Givi] 
Procedure was nota special statute but a 
general law of prccedure and therefore s. 48 

oes not control the sections in the Limita- 
tion Act relating to the exclusitn of time 
and these which allow the time spent 
in the domg of cerlain necessary acts, etc. 

*Page of 1. L. R. (1937) z Cal—[#a.) — 
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We say nothing asto this. We are only 
cOncerned with the apparent conflict be- 
tweens. 6, read with Art. 182, on the one 
hand and s. 48, on the other. We have no 
doubt that s.48 controls Art, 182 and the 
only question is whether this contro] ceases 
when minority intervenes. Ag we have said 
we do not think it does. That also is an 
anwer to Mannarswamiv. Ramaswami (2). 
With the utm-st respect we cannot agree 
that £. 48 does not lay down a ruleof limi- 
tation which is the assumption upon which 
that decision is based. In our opinion, the 
heading to s. 48, places that beyond doubt. 

“Limit of Time for Execution.” 

The Bombey High Court agrees that that 
section is expressly limited to cases where 
the limitation is prescribed by the first 
schedule. The learned Judges there, how- 
ever, state that under general principles of 
law a minor is entitled to an extended period 
with the utmost respect we are unable to 
see how general principles of law can be 
invoked when there are special statutory 
enactments dealing with the matter. Also 
this is not the present view of that Court. 
The latter decisions follow the earlier ones 
merely on the principle of stare decisis. 


The appeal is dismissed with costs, 


D. Appeal dismissed. 


se eee ie eell 


: RANGOON HIGH COURT 
- Special Second Appeal No 58 of 1934. 
June 13, 1938 
DUNKLEY, J. 
MA TIN— APPALLANT 
VETEUS 
BA THET AND ANOTEER—RRSPONDENTE 

Civil Procedure Code (Act V of 1908), O. XXI, r. 16 
—Decree-holder is entitled to execute decree until 
assignee of decree applies under O. XXI, r. 16— 
Omission or, judgment-debtor to oppose substitution of 
assignee — Whether debarred from questioning assignee's 
right to execuie decree—One of judgment-debtors who 
ts real assignee pleading real nature of transaction 
as bar to execution by benamidar assignee—Benamidar, 
if can prevent him from doing so. 

Until the necessary ADE os tion under O. XXI, r. 16, 
Oivil Procedure Code, has been made to the Court 
which passed the decrees by the asgignes thereof the 
only person ewho can execute it ia the person whose 
name appears on the record as the decree-holder, i. e., 
the assignor, although may not be able to execute i} for 
his own benefit. a a Ca Town Bank of Padigon 
vy. Raman Ohettyar a distinguished. [p. 75, col. i.) 

[Oase-law relied on. 

Omission of the judgment-debtor to oppose the 
substitution of the assignee ofa decree in the place 
of the original decree-holder, does not preclude the 
judgment-debtor from questioning the rights of the 
assignee to proceed to execute the deoree by reason 
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, 
ofany bar imposed by law, especially where the 
previous application for execution was infructuous. | 
Gopendraprasad Shukul v. Ramkishore Shaha (13), 
followed. Genda Lal v. Hazari Lal (11), relied on. ° 
Subramania Ayyar v. Rajeswara Sethupathi (10), 
distinguished. Taj Singh v. Jagan Lal §8) and 
Dwarka Das v. Muhammad Ashfaquliah (9), referred 
to. [p. 74, col. 1.] > 

Wherein such a case the assignee is a benamidar 
and the real assignee is one of the “judgment-debtora, 
and in execution bythe benamidar the real assignee . 
pleads the nature of the transaction in bar of execu- 
tion under O. XXI, r. 16, Proviso (2) the benamidar 
cannot havs an equity to provant the real aseignes 
from pleading his fraud on the Court to which bename- > 
dar himeelf was equally a party. [ibid.] 


Sp. 8. A. from the Judgment of the District 
Court, Myaungmya, in O. A. No. 32 of 1937;- 


Mr. G. R Rajagopaul, for the Appellant. 
Mr. E. Hay, for Respondent No. 1. 


Judgment.—Thisa appeal arises ont of exe- 
cution pr-ceedings. The N. P. L. Ohettyar 
firm obtained a decree in the Sub-Divisional 
Court of Wakema against Maung BaF and 
his wife Ma Mya Me, and Maung Sein- 
Hone and his wife Ma Tin. The last named 
is the present appellant, acd Maung Sein 
Hone is respondent No. 2 The ÑN. P. L. 
firm assigned its decree to one Maung Ba 
Thet, wh) is respondent No. 1. In Execution 
Case No. 90 of 1929 Maung Ba Thet applied 
for execution against Mauog Ba FE alone, 
At the same time he applied, under Provigo 1 
of O..XXI, r. 16, Oivil Procedure Code, 
for notice of the assignment to him to 
be issued to the original decree-holder, the 
N. P. L, firm, and all four jadgment-debtors, 
although notice to the judgment-debtors 
was unnecessary under Proviso 1 ag 
amended by the Rule Committee of tbis 
Oourt. The nctices were duly served, but 
only the agent of the N. P. L. firm appeared, 
and he admitted the assignment. The judg- 
ment-debtors did not appear. Subsequently, 
the execution application was dismissed for 
default, having been entirely infructuous, - 
In the following years there were a number 
of infractuons apolications in execution 
against Maung Ba E alone In 1933 (C. E. 
No 13 of 1933) tbere was an application 
against Maung Ba E and Maung Sein Hone,. 
but this was closed, without anything having 
been done, at the request of the assignee ° 
of the decree Maung Ba Thet In 1936 (O. E. 
No. 20 of 1936) there was an application in 
execution against all four judgment-debtors, 
but this was closed at the request of Maung 
Ba Thet without any of the judgmente 
debtors having appeared. Then was filed 
the execution application out of which the 
present appeal arises, namely .No. 19 of- 
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1937. It was originally filed against all four 
judgment-debtors, but was pursued against 
Maung Sein Hone and Ma Tin only. 


The appellant Ma Tin took two objections 
to this executign application, namely (1) 
that Maung Ba Thet was merely the 
benamidar of the decree for herself and 
her husband Maung Sein Hone. She alleged 
that she and her husband had paid the 
decretal amount to the original decree- 
holder, who had transferred the decree at 
their request to Maung Ba Thet, so that he 
could execute it against the other two judg- 
ment-debturs Maung Ba E and Ma Mya 
Me, although he had no beneficial ia‘erest in 
the decree ; (2) that Maung Ba Thet had 
transferred the decree by a deed of assign- 
ment to one Maung Po Hnan on April 30, 
1930, and therefore he was from that date 
debarred from executing the decrce. Dealing 
with the second point first, the appellant 
relies entirely on Cc-operative Town Bank 
of Padigon v. Raman Chettyar (1), but 
this case dealt only with the rights 
of a transferee of a decree as against 
the judgment-creditor of the  orig‘nal 
decree-holder, and is no authority for 
the proposition that from the date of 
assignment of his decree the assignor 
decree-holder is precluded from executing 
the decree. The contrary has been consis 
tently Leld by all the High Courts, and it 
is now Settled law that until the necessary 
application under O. XXI, r. 16, has been 
made to the Court which passed the decree 
by the assignee thereof, the cnly person 
who can execute if is the person whose 
Dame appears on the record as the decree- 
holder, i. e, the assignor. He may not be 
able to execute it for his own benefit, but 
that ts beside the point. This was laid 
down as long ago as 1869 in Khettur Mohan 
Chuttopadhya v. Ishur Chunder Surma (2), 
and this rale hassince been followed by all 
the High Courts, It was followed by this 
High Oourtin Co-operative Town Bank of 
Padigon v S. V. K.V. Raman Chettyar (3), 
at, p. 428, which was not overruled on 
this point in the further appeal in Co-opera- 
tive Town Bank of Padigon v. Raman 
Chettyar (1). 1 propose to mention only four 
of the numerous cases of other High Courts 
in which this rule has been followed, 
namely Jasoda Deye v. Kritibask Das (4), 

(1) 5 R 595; 106 Ind. Cas, 853; A I R 1928 Rang. 25; 


6 Bur, L J 32L 
(2) 11 W R 271 


(3) 4 R 426at p 428; 99 Ind, Oas, 309; A I R 1927 


Rang. 55. 
<á) 18 O 689, 
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Sitabai Rambhau v. Gangadhar Dhanram 
(5), Harnand Rai Phul Chand v. Rup 
Chand Chiranji Lal (6), and Umrao Singh 
y Pahlad Singh (7). It is common ground 
that Maung Po Hnan has never made an 
application under O. XXI, r. lö, to execute 
the decree, and therefore there is no sub- 
stance in the second point. 

As regards the first point, both the lower 
Courts have held that the principle of 
res judicati, as enunciated in s. 11, Civil 
Procedure Code, is applicable and that 
because the appellant failed to appear and 
raise this point when served with notice in 
Execution Case No. 90 of 1929, she cannot 
now be heard to raise it. For their decision, 
they have relied upon Taj Singh v. Jagan 
Lai (8) and Dwarka Das v. Muhammad 
Ashfaqullah (9). The learned Sub-Divisional 
Judge also referred to the case in Sube 
ramania Ayyar V Rajeswara Sethurpathi 
(10), but that case is hardly an authority for 
the application of the principle in the cir- 
cumstances of the present matter. The law 
on the subject of res judicata as applied to 
execution proceedings has recently been 
exhaustively considered bya Full Bench of 
the Allahubad High Court in Genda Lal v. 
Bazari Lal (11), Oue of the propositions 
laid down in that cass, with which proposie 
tion I am, with respect,in entire agreement, 
is that where no objection is taken, but 
the application for execution does not 
fructify, the judgment-debtor is not debarred 
by the principle of res judicata from raising 
the objection in a later application, Free 
cution Oase No. 90 of 1929 did not fructify; 
it was dismissed for default without any 
of the judgment-debtors having appeared 
before the Court, or without any effective 
step in execution having been taken. More- 
over, it was unnecessary for any of them, 
except Ba F, to be served with notice or tn 
appear. I would aleo refer to Gopendra- 
prasad Shukul v. Ram Kishore Shaha (12). 
which is authority for the proposition that 

(5) 37 Bom. LR 488; 159 Ind. Oas. 358; A IR 1935 
Bom. 331; 8 R B 194. 

(ü) 14 L744, 146 Ind. Oas 872; A I R1933 Lah 638; 
3: PL R1068; BRL 283, 

(7) (1935) A L J1179; 158 Ind. Oas. 238; A I R 1935 
All. 1001; 8 R A294; 1935 A L R 967. 

(8) 38 A 289; 35 Ind. Oas 234; AIR 1916 AN, 219; 
14 A L J 370. 

(9) 47 A 86; 80 Ind. Oas. 732; AI R 1925 AL, 117; 28 


ALJ 928; LR 5A 744 Oiv. 
10) 40 M 1016; 38 Ind, Oae. 627; AIR 1918 Mad. 
7 


1167. 

ay) 58 A 313; 160 Ind. Oas. $94; A IR 1936 All. 21; 
1985 A % J 1189; 1936 AL R 118;8 R A 599 
F 


B). 
; as 60:0 1181; 149 Ind. Cas, 386; A TR 1933 Cal. 919; 
370 WN y01;6 R O 572, 
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the judment-debtor's omission to oppose the 
substitution of the assignee of a decree in 
place of the original decreesholder does not 
preclude the judgmentdebtor from ques- 
tioning the rights of such assignee to proceed 
to execution of the decree by reason of any 
bar imposed by law. Hence the principle 
cf res judicata has no application. It is 
urged that Proviso 2 to O, XXI, r. 16, 
does not in terms prevent the benamidar 
transferee from executing the decree against 
the real transferee, and that to permit the 
real transferee to plead the true nature of 
the transaction in bar of execution would be 
tantamount to permitting her to plead her 
own fraud. ‘The answer to this argument 
is that both the benamidar and the real 
transferee are in pari delicto, and that, in 
this case, Maung Ba Theb cannot have an 
equity to prevent Ma Tin pleading her fraud 
on the Gourt to which he himself was 
equally a party. Moreover, if Ma Tin suc- 
ceeds in establishing her contention, the 
decree will become wholly extiaguished and 
Maung Ba Thet will not be able to execute 
it against the other judgment debtors, who 
were not parties to the fraud. | 

This appeal is therefore allowed with 
costs in favour of the appellant, Ma Tia, 
against the respondent No, i Ba That, in 
all Courts, Advocate’s fee in this Oourt five 
gold mohure, The learned Sub-Divisional 
Judge is directed to enquire into and come 
to a decision on the allegations contained in 
paras. 2 and 3 of Ma Tin’s written objection 
of October 9, 1937. Ifthe alleged facis of 
this objection are found in favour - of 
Ma Tin, Bs Thet’s application for execution 
must be dismissed, If Ma Tin is unable 
to substantiate her allegations, Ba Thet's 
application for execution should be dealt 
with in accordance with law. 


8, Appeal allowed. 


—_— 


LAHORE HIGH COURT 
Letters Patent Appeal No 133 of 1938 
November 17, 1938 
- ADDISON AND Ram LALL, JJ. 
W ALAITI RAM— DAFBNDANT— 
i ÀPPRLLANT . , 
versus 
NATHL RAM AND oTSB88—PLaINTIPFS 
—RBSPONDBNTS 
Hindu Law—Religious endowment—Dedication— 


of welt permitting neighbours to draw water 
tals ga ran of years—Such user, whether leads 


to conclusion 0 
itation Act (IX of 1908), s. 26—Well used by 
kah of mohalla constructed within living memory 
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and property changing hands 


l p by sale—Right by” Ba 
soripiion to uss well, if can be said to Kase: been 
acquired, l 


Where a person has been permitting his neigh- 
bours to draw water from hie private well for a 
long number of years, auch conduct would at best 
constitute a bare license—n facility provfded for the 
convenience of his neighbours b} the person but- 
without any legal liability to continue it. A user 
of this kind, however, does not lead necessarily 
to the conclusion that the well was dedicated to the. 
public Nur Ahmad Khan v. Municipal Oommittes,’ 
Amritsar (3), relied on. f 

It isa little diffloult to sea how a changing and- 
fluctuating population of a locality can be consi-~ 
dered to occupy the status of a dominant tenement. 
It ia true that certain classes of rights have been: 
held to have been acquired by prescription, sach as 
a right of way, or the right to bury dead bodies,. 
and in all suo cases, a presumption has been made- 
that the custom in question had a lawful origin in 


a dedication. 
Where, however, a well which has been used: 
constructed 


by the people of a mohalia was 
in living memory and property in it has 
been changing hands by sale, it cannot be said 
that qua the user of this well an ancient custom’ 
has been esteblishad for which it was necessary to 
trace the legal origin to a dedication. In such a: 
case therefore, no right by prescription, as contam- 
poe by s. 26, Limitation ‘Act, can be said to 
ave bean acquired. Bhabadeb Chatterjes v. Bhusan 
Chandra (2), distinguished, 


L. P. A. from the decree of Mr. J uatice 
Beckett, J., Reported in 182 Ind. Oas. 525, - 


Mesars. Achhru Ram and Mela Rim 
Aggarwal, for the Appellant. : 


Mr. D. N. Aggarwal, for the Respondents. < 
(Plaintiffs. ) 

Ram Lalli, J.—The defendant, Wilaiti- 
Ram, has a pacct well attached to his house.- 
The well has a structure round it and from 
the upper part of the defendant's house 
water can be drawn up for the use of the 
kitchen, etc., through a trap door, The well 
in question has an open approach from the 
street side and there is a well-used pacca 
platform and a cattle trough indicating that 
the public have been using this well for a 
long time. Proprietary rights in this well 
were admittedly acquired by the defendant. 
by purchase. Plaintiffs,who are residents of. 
the mohalla, brought a suit for a declaration. 
that the well was wakf property for the 
uso of ‘the residents of the mohalla and 
for aninjunction restraining the defendant 
from obstructing the public in uing this 
well. Both the lower Courts decided against 
the defendant. Ths District Judge on appeal 
held that though the evidence regarding a- 
dedication was meagre and unreliable, an 
implied dedication from continued user. 
could be inferred and further that a. 
customary right by prescription had been 
acquired under s. 26, Limitation Act... On 
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second appeal, a learned Single Judge held 
that no easement had been acquired as 
there was no dominant tenement in the 
case but the finding that there had been 
a dedication was one of fact which he could 
not disturb in secònd appeal. For this reason 
he dismissed the.appeal. 

The decision of the learned Judge in 
Chambers that no easement had been created 
appears to be correct. Mr. D. N. Aggarwal 
for the plaintiffs-respondents relied upon an 
English decision, Race v. Ward (1), for the 
proposition that an easement in gross could 
be acquired and could exist and by analogy 
argued that the whole mohalla was the 
dominant tenement in this case. The 
decision in Race v. Ward (|), turned on 
the English customary rights and the 
danger of applying the analogy of such 
customary rights in this couotry has been 
pointed out in Bhabadeb Chatterjee v. Bhusan 
Chandra (2}. It is a little difficult to see 
how a changing and fluctuating popula- 
ticn of a locality can be considered to 
occupy the status of a dominant tenement. 
It is true that certain classes of rights 
have been held to have been acquired by 
prescription, such as a right of way, or 
the right to bury dead bodies. and in all 
such cases, a presumption has been made 
that the custom in question had a lawful 
origin in a dedication. In Bhabadeb Chat- 
terjee v. Bhusan Chandra (2), there was a 
claim for bathing and for immersing idols 
in a village tank in Bengal, and it was 
held that a dedication could be presumed 
as very long and uninterrupted user had 
been established and this user should be 
traced to a legal origin, namely a dedica- 
tion because such an act was considered 
meritorious by the Hindus and one with- 
out which village life could not easily 
go on. In the present case, however, the 
well was constructed in living memory 
and property in it has been changing 
hands by sale. It cannot be said therefore 
that qua the user of this well an ancient 
custom has been established for which it 
was necesgary to trace the legal origin to 
a dedication. I am of the opinion there- 
fore in agreement with the learned Single 
Judge who heard this appeal that no right 
by prescription, as contempleted by 8. 26, 
Limitation Act, has been acquired in the 
present Case. 

So far as the finding of the learned 

(1) (1855) 4 L JQ B 158; 4 EL & BL 702;3 0 
L R 744:1 Jur. (N e) 104; 3 W R 240; 4 L Ts) 
970: 99 R R 708, 

(2) 53 O 1016; 100 Ind. Oas. 321; AI R 1926 Oal 
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District Judge that there was an impiied 
dedication in this case is concerned, the 
learned Judge in Chambers, as I have 
said before, considered this to be a finding 
of fact which was not liable to be disturb- 
ed in eecond appeal. Mr. Achhru Ram in 
Letters Patent Appeal has urged that the 
only evidence on which this finding of 
fact was based was the oral evidence in 
the case, and this has been- rejecied by 
both the Courts below. He urged, there= 
fore, with considerable force that the basis 
on which this finding ‘rests disappears. 
He points out further that his client is 
willing now and has always peen willing 
that those persons who require tO use the 
well in question bona fide for drawing 
water can still do so but the plaintiffs- 
Tespondents apparently. wish to abuse the 
facility: he had provided for his neighbours 
by harassing him now, Ludhiana has got 
its own waterworks and there are public 
hydrants in the streets; it is not likely 
therefore that any of the mohalladars really 
have any need to draw water from this well 
to-day; even so, all that appears to be estab- 
lished is that the defendant has been permitt- 
ing his neighbours to draw water from 
his private well for a long number of 
years. Such conduct would at best con- 
stitute a bare license—a facility provided 
for the convenience of his neighbours by 
the defendant but without any legal liability 
to continuo it. 

A Division Bench case decided by the 
Lahore High Oourt and reported in Nur 
Ahmad Khan v. Municipal Committee, 
Amritsar, 75, Ind. Oas. 896 (3), provides a 
very close resemblance to the facts of this 
case. It was decided there thatin India, 
ordinarily, the owners of wells do not proe 
hibit the public from using them and it is 
considered a meritorious act to allow the 
public to take water even from private wells. 
A user of this kind, however, was held not to 
lead necessarily to theconclusion that the 
well was dedicated to the public. On the 
state of the record in this case, it appears 
to me that no more has been established than 
that the public were allowed a facility by 
the owner to use the well for a long number 
of years and that in the absence of any 
reliable evidence of dedication the suit 
must fail. No ancient or immemorial custom 
has been established and in view of the 
fact that the well was constructed compara- 
tively recently and property in it has been 
changing hands, it is impossible to hold 
that an ancient custom or u customary rignt 

(3) 75 Ind, Oas, BIG; AI R1931 Lah, 511, e 
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having its basis in an immemorial user, has 
been established. For these reasons, I 
would accept this appeal but having regard 
to all the circumstances of the case, I would 
leave the parties to bear their own costs 
throughout. 


Addison, J.—I agree. 
5. Appeal accepted, 


RANGOON HIGH COURT 
Oriminal Appeal No. 154 of 1939 
March 9, 1939 
Mya Bu AND Mcsaty, Jd. 

NGA THAN AND ANOTHEB— APPELLANTS 
DETSUS 
THe KING—RRrSPONDANT 
Oriminal Procedure Code (Act V of 1898), s. 367 
—Judgment— What it should contain, stated—Penal 
Code (Act XLV of 18860), ss. 303, 326—Common 
intention of acoused merely to attack person with 
dahs with knowledge that grievous hurt would re- 
suli—No sufficient proof to show common intention 
to cause death or injury suficient to cause death— 
Accused can be convicted under s. 326 and not under 

. 802, 

i It is not necessary for a judgment to contain 
everything recorded in the evidence: when an 
appeal is heard, the evidence is read. The judg- 
ment should contain sufficient of the evidence as 
is necessary to ascertain the facta deposed to, and 
the importance of and the value to be attached to 
the evidence of the witnesses, and the reasoning 
based on this evidence on which the Jadge founda 
his decision and his sentence; to put more than 
this into a judgment is merely to confuse. [p. 81, 
col. 1.) 


Where the common intention of the two accused 
was to- effect an at on some one with dahs, and 
they had knowledge that the probable result of 
that attack at least would be to cause grievous hurt 
with a deadly weapon but there was no sufficient 
proof to show that there was a common intention 
of the two accused to cause death or injury sufficient 
in the ordinary course of nature to cause death : 

Held that the accused could be convicted only 
under s. 326 and not under s. 302. [p. 80, col. ?.] 

Or. A. from an order of the Sessions 


Judge, Toungoo, dated January 31, 1939. 
Mr, N. N. Guha, for the Appellants. 


Mr. U. Tun Byu, Government Advocate, 
for the Orown. 


Mosely, J.—The appellants, two brothers, 
Nga Thar aged 28 and Nga Shan aged 27, 
the sons of Saya Tar of Nyaungsakhan 
village on the river bank just near 
Toungoo, were sentenced to death under 
a. 302 read with s. 34, Penal Code, for the 
murder of Maung Tun U,a man of 45, who 
came from the adjoining.. vill¢ge of 
Letpantaga. The murder took place at a 
little after lamp lighting time on the night 
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of the 5th lazan of Tagaungmon (Octo 
ber 27, 1930). There is very little dispute 
about the facts of the case, and the defence 
set up cannot rebut the strong prosecution 
evidence even though it be circumstantial 
that the two accused, or at all events one 
of them, was the assailants of the deceased. 
The deceased was going along the 
Letpantaga village road with several 
others who are witnesses in this case. He 
was a little distance in front of them. His 
companions were U Pu Toe (P. W. No. 2), 
Maung Wi (P. W. No. 5), Maung On 
(P. W. No. 6) and U Toe (P. W. No. 12). 
According to Pu Toe and Maung Wi, the 
deceased was about 40 cubits in front: 
Maung On makes it 20 cubits and U Toe, 
who must have been mistaken, makes the 
distance only a fathom. Pu Tce had a two 
celled torch and U Toe a lamp. . 

According to these witnesses they saw a 
torch flashing on the deseased from the 
north where there was a natsin and then 
they heard several sounds of blous—the 
witnesses indicate two or three sounds—and 
then Pu Toe flashed his torch in Tun U's 
direction, ran towards him and, at the same 
time, saw the figures of two men ranning 
away. These men ran west intoa thorny 
part and then turned and ren _ north, 
Po Toe had heard Tun U let fall the basin 
which he had with him but they do not say 
that they heard Tun U fall It is indicated 
however in the evidence of the witnesses 
thet Tun U was not struck again after 
he had fallen and indeed there would have 
been no time for it. 

The two accused were seen running 
away from within afew yards of the scene 
of the crime by Maung Sein, a clerk in 
Macgregors Depot P. W. No. 9), Maung 
Bo (P. W. No. 10, his assistant clerk, and 
Maung Po Hla (P, W. No. 11), a rafteman. 
These witnesses live at Letpantaga. Maung 
Sein had seen the two accused a short time 
before at about lamp lighting time, going 
from the north (their village is on the 
north) to the south. He noticed that Maun 
Than had ʻa torch at his waist. He noticed 
their dress: Maung Than was in white, 
Maung Shan had a white outer garment 
with black pants. He did not notice if 
they had any weapons. He suspected. the 
men because they were goiog south, that 
is away from the pongyibyan in the north, 
and he was afraid for his rafts from which 
thefts of rope und'cane were frequent; .60 
he went back to Maung Bo's house to which 
he had already gone, and warned him and 
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Po Hla on the road in front `of Maung Bo's 
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house to look after the rafts. As he was 
doing so he heard a sound “gwan” and 
footsteps come running from the south, and 
he flashed a torch which he had, and saw 
Nga Shan come running towards him along 
the road with a dashe in his hand and 
Nga Than behind him some 15 cubits be- 
hind with a dashe in one band and the torch 
in the other. The cells in Maung Sein’s 
torch were all new, and Maung Shan and 
Maung Than ran right past him, and there 
is no doubt that he could see them. Maung 
Bo gives exactly the same account of the 
men, their weapons and their dress, and 
Po Hla does the same except that he did 
not know what Nga Than was carrying 
besides the dashke. Tke deceased's com- 
panions joined these men and they all 
went to the headman U Maung Gale (P. W. 
No. 1‘, brother-in-law of the accused, and 
made a report to him. 

The headman took down Maung Sein’s 
statement in writing (Ex. A and Ex, B) 
in which Maung Sein definitely stated that 
he saw the two accused, though the head- 
man in hig first information report (Ex. O.) 
puts it as vaguely as possible, and says 
that Maung Sein told him that he suspected 
Maung Bkan and Maung Than, and said 
that they seemed to be (tu gyaung) the 
culprits. However Maung Sein of course 
did not profess to have seen tke crime 
committed. There is other corroborative 
evidence. Maung Mya (P. W No. 3), for 
instance, met the two accused at lamp 
lighting time cn the road. He did not 
notice if they had weapons. He spoke to 
their clothes, and he corroborated Maung 
Sein who said that he {Maung Sein) had 
asked Maung Mra whothe men were (not 
because Maung Sein did not kuow himself 
but for Maung Sein to, get a witness). Then 
Maong Ba Sein (P. W. No, 13), a cousin 
of the acsused, and his uncle Po Yi (P. W. 
No. 14) speak to meeting the accused after 
lamp lighting time going armed from east 
to west near the headman of Nyaung- 
sakhan’s house. Nga Shan had a dahlwe 
in a sheath and Nga Than had a dashe. 
These witnesses also describe their dress 
in the same way as the other witnesses 
referred to. I presume that this was after 
the crime. i i 

If Nga Shan's dahlwe was in a sheath 
then it' is to be-noted that Maung Sein and 
his two companions saw Nga Shan with a 
naked dah running away from the acene of 
the crime. Possible motives for the crime are 
testified-to by U Toe (P. W. No. 12). He 
gives ` possible motives: (1) that the 
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deceased Tun U was a rival candidate for 
the headmanship with the accused's brothere 
in-law, ‘who is headman U Maung Gale 
(P W. No.1), and that the deceased had 
filed a petition against U Maung Gale 
for bribery, (2) that a pupil of the accused's 
father had prosecuted one Hla Maung 
(brother of Ba Sein, P' W. No. 13) for an 
assault for which Hla Maung was con- 
victed, and Tun U was taking a keen inter 
est in the case for Hla Maung, and (3) 
that the accused's father Saya Tar and 
the deceased Tun U were rival preachers, 
or perhaps rather story-tellers (sabyaw 
saya.) 

here is one other piece ‘of evidence 
against the accused Nga Than, and that 
is that the investigating officer Tun Shwe 
(P. W. No. 19) found a smal! stain of bleod 
about as big as the tip of the little 
finger onthe outer sideofthe pocket of 
his shirt. This is a place where a stain 
could: not have come from inside. Tha 
accused gives the usual sort of excuse that 
he was bitten by a bug in the Police 
Station, and he talks of a leech-bite a 
month. before when he went rafting. He 
would nct have had to kill eithers bug or 
a leech onthe outside of his shirt, The 
defence of the two accused was a denial. I 
need not discuss at any length the defence 
evidence. It has been sufficiently dealt 
with by the learned Sessions Judge and 
there is really nothing init. | may say 
briefly that San Ba(D. W. No, 1) and 
Paw Kyaing (D. W. No. 2) wereto give Nga 
Than an alibi that Nga Than was at 
San Ba's house and gave him an advance 
for paddy, but Paw Kyaing makes out 
that they merely talked about it: San Ba 
saya that half of it was paid. Than Po 
Yin (D. W. No. 3) and San Hla (D. W. 
No. 4) are to give Nga Shan an alibi at 
Nga Shan’s father’s house. These witnesses 
say they were having tea with Nga Shan 
for an hour before the crime and afterit, 
and were there when the headman came to 
arrest Nga Shan, but they met a woman 
who came and told aboutthe crime a little 
before the headman arrived, and they 
knew all about the crime and must have 
known it when the headman came; yet 
they said nothing at all to him and made 
no protest to him when Maung Shan was 
arrested for the crime. Nor was a word 
of this put tothe headman in his evidence, 
Some of the evidence is merely negligible, 
to say, forexample, that U Toe was crying 
out that Tun U had been cut and that he 
did, not know who did it. He does not Bay; 
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of course, thathe knew. Ma Sein Shwe 
(P. W. No. 15), wife of Maung Sein 
(P. W. No. 9), had given evidence of un 
attempt by the defence to tamper with her; 
go, of course, there is symmetrically cor 
responding evidence that Ma Sein Shwe or 
her husband said that they did not know 
the real culprit. Other evidence is to show 
that Maung Sein had suspected Nga Shan 
and Nga Than a year before of theft and 
thet therehad been a dispute over this. 
(Maung Sein had said that he suspected 
them that night for the first time because 
he saw them going out after dark), 

According io the medical evidence, the 
deceased had four injuries on the neck: 
(1) the fatal injury on the left side of 
the neck, which severed the carotid artery, 
the jugular veins and spinal cord. This 
was probably delivered from the front 
and the left of the deceased, (2) an 
incised wound on the lower one-third of 
the right collar bone, cutting into half the 
thickness of the bone, (3) an incised wound, 
skin deep, in the upper partof the front 
of the neck, and (4) an incised wound, skin 
deep, two inches to the left of injury No. 2. 
The medical witness was not asked the 
direction of the last three injuries, but 
from his report of them (Ex, D-1) it would 
not appear that he had sufficient materials 
to doso. The Judge assumed that the two 
accused ‘‘waylaid’ the deceased, and held 
that under the circumstances of the case 
they must have bad the common intention 
to murder him. - 

The accused were seen hanging about the 
vicinity for some 10 or 15 minutes before 
the crime, both of them armed with dahs. 
They then, it wouldseem, hid in the dark 
by a natsin, but there is nothing to show 
that they knew that the deceased, who 
lived in a different hamlet from theirs, would 
be going to the pongyibyan that night. 
It is true that a motive has been given for 
their being on bad terms with the deceased, 
but they or one only of them may have 
been on bad terms with others as well, It 
cannot be held on this evidence that they 
were waiting for the deceased in particular, 
It is perhaps likely from the direction and 
number of the injuries that they were 
inflicted by more than one person, bat it is 

ible, I think, that they could have 
Beck inflicted by one person, if the deceased 
had turned round when struck. It is 
likely that the fatal injury was the last 
one, and in that case it is probable that 
the deceased turned to the left after being 
fitpt assaulted onthe right; butitis also 
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possible, I think, that the fatal injury was 
not the last one, and that the deceased 
turned away from the blow and was again 
struck onthe right. However any argu: 
ment on this must be inconclusive,” It may 
be doubted, too, whether there was sufficient 
time for the assailant toinflict four blows 
before the deceased’s party ran up to. the 
deceased, but that is only a mattar of sup- 
position, and no questions were put to the 
Witnesses to elucidate this. 

It must undoubtedly. be assumed that 
the two sccused had the common intention. 
of assaulting someone with dahs, They 
hid near the nastin in the dark, armed 
with dahs, in a village not their own, and 
one of them flashed a torch on the deceased 
and then he was attacked. It is clear that 
the common intention of the two accused was 
to effect an attack on some one with dahs 
and they must have known that the pro- 
bable result of that attack at least would be 


to cause grievous hurt with a deadly 
Weapon. 

- Iam, however, compelled to come to the 
conclusion in this case that there was 


no sufficient proof to show that there 
was a common intention of the two accused 
to cause death cr injury sufficientin the 
ordinary course of nature to cause death. 
I donot propose to discuss the leading’ 
casee on the subject: Noa E v. Emperor 
(1), Nga Po Kyone v. Emperor (2) and 
Emperor v. Nga Aung Thein (3). It is 
sufficient to say in the present instance 
that it cannot be shown that there was 
an overt act by both the accused to evince 
8 cominon intention such as,e.g., ajoint 
chase of aman, a circumstance which existed 
in Nga E's case (1). There is no evidence 
of- previous concert of an attack in the 
action of the acoused in layingin wait. I 
do not think it can be said, in the words of 
Baguley, J ,in Emperor v. Nga Aung Thein 
(3) that | 

“a certain course of action in which they were: 
taking part would, in certain circumstances, most 
probably result in death being caused.” 

Nor could it be said that either of 
them, "with that knowlege, persisted in 
his course of action’. It is quite conceive 
able inthe present case that the common. 
intention was, as I have said, merely to 

a) & R 603; 130 Ind. Cas 355: A I R 1931 Rang, 
1; { 931) Or Oss. 17;32 Or, L J 495; Ind. Rul. (1939) 
Rang. 99 (F B). 

(2) 11 R $54; 146 Ind, Cas. 393; A I R 1939 
Rang. 236; (1933) Or. Oas, 907; 35 Or. L J41;6 R 
ang. 93. 

(3 13 R 910; 154 Ind. Cas. 881; AIBR 1935 
Rang. 89; (1935) Or. Oas, 264; 36 Or, L J 605;7 R 
Rang. 825 (F B). ce i ls 
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tut and onb ian may have stood by (and 
done nothing), not knowing that: his com- 
panion would commit an assault of this 
fatal kind on anybody, forthe assault was 
Committed more or less at random in the 
dark. It cannot” be assumed from the mere 
fact that blood was found on Nga Than's 
clothes that he was the assailant, for both 
of them must have been close to the deceas- 
eg. I would hold on this evidence that the 
common jntention of both of the two acous- 
ed was to cause grievous hurt with dahs, 
an offence under s. 326, Indian Penal 
Code. In appeal the convictions under 
s. 302, Indian Penal Oode, will be set aside, 
and the sentences of death not confirmed, 
but in lieu thereof the appellants will be 


convicted under s. 326, Indian Penal Oode, , 


and each of them sentenced to transportas 
tion for life, 


Mya Bu, J.—I agree. 


Note.—I must note that the case was not ` 


well-presented nor in my opinion, well- 
tried. The witnesses for the prosecution 
were examined in a haphazard order; they 
were not asked the usual questions about 
the time orlight andno questions were 
put to elicit the respective parts played by 
either of the two assailants. The judgment 
would have been far easier to follow if it had 
not contained a massof matter irrelevant 
to the decision of the case and the determina» 
tion of the respective guilt of the two accuse — 


ed. lt isnot necessary fora judgment to . 


contain everything recorded in the evi- 
dence: when an 
evidence is read, The judgment should ` 
contain sufficient of the evidence as is 
necessary, to ascertain the facts deposed to, 
anid the importance of and the value to 
be attached to the evidence of the witness 


es, and the reasoning based on this evi- 


dence on which the Judge founds his 
decision and his sentence, to put more 
than this into a judgment is merely to con» 
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B. Order accordingly. 
OUDH CHIEF COURT . 
Oivil: A a sa PENGANGN No. 259 
of 1939. 


September 1, 1939 
cc KADHA KRIBANA, J. 
Nawab Syed KAZIM HUSAIN—. 

JUDGMENT- D HBTOR— APPLICANT 

: VE TSUS `` 
Seth PHAREY LAL— DHORA#-HOLDHB—. 
? l -~ Opposita PARTY 
Civil Frocedure Code (Act V of 1908), 0.: XXII, 


184—11 & 12 


Katio atsain v. Bratdy Lan (OUDH) 


. mitted, the 


' ot the deceased;. 


8i 
rr. 1 to 11, as. 115, 151—Applicabtlity to application 
for substitution of legal representative in place of 
deceased party in revision a pam 
Act (IX of 1908), Sch. I, Art. 181. 

When an application for revision has been sad- 
ect of the admission is that the High 
Court has decided to call for the record of the 
oase, and when that stage is reached, it is the 
duty of the High Oourt to examine the record and 
pass such ordera as it thinks fit and im order 
to be able to do this more effectively, it is 
necessary that the record be examined in the pre- 
sence of the parties. 1f a party to the case has 
died in the meantime, it is y just and proper 
that his legal representatives be brought before the 
Oourt and such an order to bring such legal repre- 
sentative onthe record of a revision application can 
bs passed under s. 151 of the Oode of Oivil Proce- 

ure i 

The 'law does not prescribe any rule of limitation 
for impleading a representative of the deceased 
party ın 8 revision application. A perusal of the 
provisions of O. XXII, rr. 1 to 1l will show that 
the provisions of this Order are applicable only to 
suits and appeals, By r. 12 it is definitely isid 
down that nothing in rr. 3, 4 and 8 shall apply to 

roceedings in execution of a decree or order. There 
is no provision of-law laying -down procedure for 
substitution in place of a deceased party in a revi- 
sion application and the reason is obvious. The 
remedy provided by a. 115 of the Oodeof Oivil ` 
Procedure is absolutely discretionary with the High 
Oourt. Baksho v. Piaro(l), relied on. 

Obiter —But assuming that euch an application is 
subject to the law of limitation, then the residuary 
Article of Limitation Act, 4. e. Art. 181 would apply. 


Messrs. Ram Bharose Lal and Murli 


Manohar, for the Applicant. 


Mr, Ghulam Hasan, for the Respondent. 


Order.—This is an application purport- 
ing- to be under s. 151 of the Oode of 


, Civil Proced by the, applicant-judgment- 
appeal is heard, the - ee alge PP JUNG 


debtor praying that the name of Musammat 
Mangla Devi, the widow of the deceased 
decree-holder, Seth Pearey Lal, be substitute 
ed in place of her deceased husband. 

ne facts ieading to this application 
are that the applicant-judgment-depbtor 
applied for reduction of interest in tne 
Gvuurt of the Munsif of Kher: under B, 30 
of the U. r. Agnriculturists’ Relief Act in 
respect of a decree im favour of Seth 
Pearey Lal against the applicant. ‘his 
application was, rejected .as not maintains 
able by the learned Munsifon December 14, 
ly36, whereupon the present applicant 
applied ın revision to this Uourt e against 


. that order.. ‘ins application for revision 


was admitted on April 30, 1937, by a 
Bench of this Oourt. Seth Pearey Lal, 


’ the decree-holder, died on August 23, 1938, 
- | pefore the revision applications could be 


heard. On November 22, 1938, the appleant 
applied thatthe names of three minor sons 
who according to him 
were his heirs’and legal representalzves, 


88 
be brought on record in place of the 
deceased. On April 3, 1939, this prayer 
was rejected on the ground tbat in view 
of the Hindu Women’s Rights to Property 
Act of 1937, it is not the minor sons of 
Pearey Lal but the widow who was the 
legal representative of the deceased, 

It may be noted here that in a connected 


appeal between the parties on a similar - 


objection of the opposite party on Decem- 
ber 23, 1938, this Court had ordered that 
the legal representative of the deceased was 
Musammat Mangla Devi, the widow. 

On the next day of the dismissal of 
the application for substitution, the present 
application was filed and is opposed. The 
contention of the learned Counsel appear- 
ing for Musammat Mangla Devi is that 
the application.is beyond time and that 

e revision application bas -abated and 
further there is no ground for setting 
aside the abatement which has already , 
taken place. 


The learned Counsel. for the applicant - 


has alleged that the fact that Mangla 
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deceased party in a revision application - 
and the reason is obvious. The remedy ` 
provided by s. 115 of the Code of Civil 
Procedure is absolutely discretionary with > 
the High Court. This section empowers : 
the High Court to call for the record of any 
case which has been decided by any Court 
subordinate to such High Oourt and in 
which no appeal lies, and if certain con- 


_ ditions are fulfilled, then the High Oourt : 


is entitled: to pass such orders as it thinks ` 


fit. This section -does not lay down the ` 


procedure by which the High Oourt is; 
to be moved to call for the record of any.. 
case. ‘Lhere is no specific provision for- 
an applicant to move the High Court to` 
take action under s, 115 of the Oode of 
Civil Procedure. The applications that are : 


- made are just a method of bringing the 


Devi, aud not the sons of the deceased, was ` 


the legal representative of the deceased 
was not within- the knowledge of the 
applicant or his mukhtar and that he 
acquired this knowledge only on April 3, 
1939, that is the day on which his previous. 
application was rejected. It is prayed that 
this ground is sufficient for setting aside 
the order of. abatement and -for an order 


6 of substituticn as now prayed. As noted : 
dt is very: probable that the fact = 
Musammat Mangla: 


above, 
of the existence . of. 


Devi. and her being the legal representative 


of. the deceased must -have. come to the: 
knowledge of the applicant on December - 


23, 193%, or soon after. that. I disbelieve 
paras. 3, 6 and .? of the application and 
I.do not think that there is sufficient 


4 


cause for setting aside the abatement if- 


abatement has.taken place jn law. - 

-The second contention cf the learned 
Oounsel -for the applicant is that the 
law does not prescribe any rule of limitation. 
for impleading a. representative of the 
deceased party. in a revision application. 
His contention has, in my opinion, great 
force .A perusal of the provisions of 
Q. XXII, Ir. 1 to 11 will 

provisions of this- Order are - applicable 

only to suits and appeals. 

definitely laid down that nothing in rr. 3, 4 

and 8, shall apply. to proceedings in execu» 

tion of a decree or order.. . 

There ia no provision. of law laying down 
- procedure - for , 


show that the. 
By r. 12 itis. 


~ 


matter to the notice of the High Oourt 

and no more, When an application has 

deen admitted, the effect of the admission 

is that the High Oourt has decided to 

call for the record of the case, and in my 

opinion, when that stage isreached, it is 

the duty of the High Court to examine ' 
the record and pass such orders as it” 
thinks fit and in order to be able todo. 
this more effectively, it is necessary that the” 
rexrd be examined in the’ presence’ of: 
the parties. If a party to the case has 

died in the meantime, it'is only just and ` 
proper that his legal representatives be’ 
brought before the Oourt ‘and’: such an’ 
order to ‘bring such legal representative 
on the record of a revision application can 
be passed under s; 151 of the Code of Civil 
Procedure. i l l 

Tam definitely of opinion that as 1 
have said above the provisions of O. XXII ` 
of the Code of Civil Procedure do not 
apply to revision applications and if I 
am correct in my conclusion, then it follows ’ 
that there is no rule of limitation governe ’ 
ing an application for substituticn of ` 
parties in-a ‘revision application. My atten- ` 
tion has been drawn by the learned Counsel’ - 
for the applicant to Baksho and another v, 
Piaro and others (80 Ind. Oas. 456) (1), 
which supports my view. In this case 
the learned Judicial Commissioners of Sind: 
observed as follows:— 

“In the case of an appeal the matter is’ ong 
between parties and it is obviously for the parties 
to see that necessary materials for the Court to 
decide are before the QOourt. In the ocage’of a 
revision application the matter is diferent. An 
order in revision, is made by the Court, of its 


} 
? 
1 
} 


, own motion, to redress grievances which come to 


its notice, The order in revision is of its very 


substitution in place of-&. ` {1).80 Ind, (ea458,.... 2 -e 


A 
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nature an esséntial 


act of th : 
the TT e QOoart. No doubt 


judice any ty to ‘te seek tals sR aL 
y proces out heari 
them and, therefore, it will be necessary to issue 
notices to all the parties, and this ssems rather a 
reason why‘the Oourt, if it discovered that certain 
of the parties wera” dead and not properly repre- 
should see that they were properly represent~ 
ed. It seems to us, therefore, that the whole theory 
of abatement is inapplicable to revision applications.” 


My attention was drawn to Art. 177 of 
the Indian Limitation. Act, but that Article 
has no application on the view that [have 
expressed above. Assuming that the 
present application is subject to the law 
of limifation, then in my opinion the 
residuary Article of Limitation, i. e. 
Art. 181, would apply to the case, but 
in view of the: facts in the present case 
it is not necessary to express any definite 
opinion on this point. 

I, therefore, hold that O. XXII of the Code 
of Civil Procedure is not applicable to an 
application for substitution of the name of a 
legal representative in place of a deceased 
party in a revision application. I order 
acting under s, 151, Civil Prosedure Oode, 
that the name of Musammat Mangla Devi 
be substituted in place of the deceased 
Seth Pearey Lal, opposite-party, as prayed. 
The applicant will get costs of this appli- 
Cation from Musammet Mangla Devi. 


D. Order accordingly. 





MADRAS HIGH COURT 
Second Appeals Nos. 53 and 896 of 1934 - 
September 30, 1938- < 
ABDUR RAHMAN, J. ; 
CHIDAMBARAM CHETTIAR AND ANOTHAR 
i —APPRLLANTS 


` versus 
R. A. 8. RAMASWAMI OHETTIAR anD 


ANOTHBR—H&sPoNDENTS 
Oivil' Procedure Oode (Act V of 1908), O. XXXIV, 
r. 10, s 35—General ittons governing cases 
falling within scope of O. XXXIV, stated—Appeai 
for costs in ordinary cases, when lies, stated. 

Cases falling within the scope of O. XXXIV, 
Oivil Procedure Uode, are governed by the following 
propositions : W that anless a mortgagee is 
d to be disentitle by hia conduct from re-_ 
covering his costs, he would be able to claim as of 
right, that costscfhis suit be added to the mortgage 
money which is found by the Court to be due to 
him ; (2) that in the cases covered by O. XXXIV, 
a mortgages who has bean deprived of his costa by 
the decision of a Court would be entitled as of 
right to appeal toa higher tribunal, and (3) that 
the provisions contained in a, 35, Oivil Procedure 
Code, are inapplicable to mort suits to which 
those stated specifically in O. IV, r. 10 ap 
Cotterell v. Stratton (2) and Oharles v. Jones (3), 
relied on, Sital Das v. Punjab and Sind Bank, Lids; 
Lyalipur (1), dissented from. [p. 85, col, ee 


Gatoaadlea GABAR Y: BAWASWAMI onnTifae (MADE) ~~ > 


; 1923 (Ex, 1). 
7 pannan’s heirs sold the eastern portion of 


“In ordinary cases an appeal for ‘costa will only 
lie, (a) when a question of principle is involved ; 
(b) when the discretion has not been judicially 
exercised; or (c) when the order has been passed i 


D. 
consequence of some misapprehension of law or 
fact, ae &4, col. 1.1 


6. As. against the decree of the District 
Court, Madura, in A. 8. Nos. 151 and 120 of 

Messrs. K, V. Sesha Iyengar and N. Raja- 
gopala Iyengar, tor the Appellants. 


Mr. K. Rajah Iyer, for the Respondents. 


Judgment.—These are two connected 
second appeals and relate to costs. They 
arise out of a suit for redemption tiled by 


§3 `“ 


‘one Ramaswami Ohettiar in the following - 
‘circumstances. Originally the eastern pore ` 


‘tion of a house belonged to one Karupe 
‘pannan Asari and the western portion to 
Sundaram ' Asari. Karuppanoan Asari 


‘appears to have died before i9l> and a - 


‘deed of usufructuary mortgage was executed 


. by Sundaram and Karuppanan’s heirs in 
on. 


‘respect of- the whole of the house 
‘April 13, 1918 (Ex. B) for a sum of Rs. 1,200 


in favour of defendant No, 1 who slong - 


“with an undivided brother of his, defendant 
No. 2 in thie case, executed a simple 
mortgage of several properties including 


‘the sub-mortgage of the above-mentioned 


‘house in favour of defendant No, 3 in July 
On May 11, 1932, Karup- 


‘the house to the plaintiff under the sale 


deed (Ex. A) and left a sum of Rs, 600 out- ` 


:. of the sale price to be paid towards the 


‘mortgage executed in favour of defendant — 


| No, 1 in 1918, 


Sundaram’: Asari had died | 


' in the meantime “snd his heirs executed a 


' ugafructuary mortgage on May 29, 1932, in 
- favour of the plaintiff (Ex. O) and left a 


‘sum of Rs, 600' with him for payment to. 


‘defendants Nos: i and 2. Since defendants ° 
. Nos. 1 and 2 had to surrender possession ` 


of the house to the plaintiff on account of ~ 


‘the sale and the usufractuary mortgage, 
‘they did so in June 1932 and executed a 


- rental agreement in favour of the plaintiff, < 


. Boon after this, the plaintiff tendered a 
sum of Rs. 1,200 to defendants Nos. 1 and 2 
in the firat instance and then at their 
request to defendant No, 3 who refused to 
` accept the same. On September 10, 1932, 
‘the plaintiff filed a petition under s. 83, 


` Transfer of Property Act, ande deposited | 


Rs. 1,200 in Court in full satisfaction of the 


ply. “money due to defendants Nos. 1 and 2 or their 


mortgagee; defendant No. 3, The first two 


—1 in C 1; 


.. defendants did not contest- the petition bub ` 


BA. OHIDAMBARAM OEBÊRIAR v, BAMASWAMÉ onarte (MADR,) 18416) 


defendant No. 3 did-and objected to receive an absolute discretion in thé matter of 
the money'in full satisfaction of his claim -costs under s.. 35, Civil Procedare Oode, 
in Tespect of the house which had been, and that there was no principle of law which 
as stated above, partly purchased by and made it wrong or improper for a Odart to 
partly mortgaged under Ex. A and Ex.O saddle the real’ contesting ¿defendants to 


with the plaintiff in May 1932. The petition 
was therefore dismissed. The plaintiff then 
filed the present suit for redemption. No 
appearance was put in the case by defen- 
dants Nos:.1 and 2 but defendant No. 3 
raised several defences which failed and 
the trial Court passed a decree for redemp- 
tion’ directing that the sum of- Rs. 1,200 
which had been deposited by the plaintiff 


a suit. with costs. It bas been contended 
that this may be true of caseg which do not 
fall within the -provisions of O. XXXIV, 
Oivil Procedure Code, but the cases which 
fall within the scope of that order must be- 
decided in accordance with the rule embo» 
died in O. XXXIV, r. 10. This rule provides 


. that in finally adjusting the amount to be. 


paid to a mortgagee of a suit for redemp- 


in Gourt in proceedings taken by him under tion, the Court shall ordinarily add the 
B. 83, Transfer of Property Act, be paid to costs of the suit to the mortgage:money 
defendant No. 3; but defendants Nos. 1 -unless the conduct of the mortgagee haa’ 
and 2 who had remained ex. parte were been such as to disentitle him thereto. It 
ordered to pay the costs of the suit tothe . was therefore urged that the Lahore case 
plaintiff, while defendant No. 3 was ordered was not correctly decided, and that in a 
to bear his own costs, Defendants Nos.1 -suit under O. XXXIV, the Court was bound 
aud 2 then filed an appeal to the Oourt of  to:add the costs of the suit to the mortgage 
the District Judge of Madura who ordered . money when adjusting the amount to be 
that the costs should have been awarded . paid to the mortgagee, unless his conduct 
jointly against defendants Nos. 1 to:3 . had been such as to disentitle him from 


leaving it to the plaintiff 10 recover them 
from any defendant that he liked. Against 
this decision of the learned District Judge 
two second appeals have been fled in this 
Court. In 8. A. No. 896 of 1934 defendants 


Ncs. 1 and 2. contend. that they should not | 


Teoovering them. : 

There is considerable force in this argue’ 
ment, particularly as I find that the opening 
words used in s. 30, Oivil Procedure Ocde, 
lend support: to the argument now advanced 
before me and the learned Judge's atten- 


have been ordered to pay the costs of the suit : tion does not appear to have been drawn 
to-the plaintiff, while in the other (9. A. 
No. 853 of 1934) defendant No. 3 claimed 
that’ no costs should .have been awarded 
against, him but that the lower Appellate 
Court should have directed the plaintiff to 
pay his costs. | . j : 
The first. question which is to be decided 
in these, appeals relates to their competency. 
In_ordinary cases an appeal for costs will 
only lie, (a) when a question of principle 
is involved ; (6) when the discretion has 
not begn judicially exercised ; or (¢) when 
the order has been passed in consequence 
of'some misapprehension of law or fact. 
Relying on these principles it was argued 
that the costs of the suit being in the dis- 
cretion of the Court; the Court had fall 
er to determine by whom they were to 
e.paid and the order being of a discree of 
tionary nature can, or at least should not 
be interfered with in second appeals. A 
decision by a Division Bench of the Lahore 
High Court in Sital Das v. Punjab and Sind 
Bank, Lid , Lyallpur (1), was cited in which 


hia ar we 


.Test upon: the exercise of a discretion: by 
the Court.: The other cdse was that in’ 
Charies v, Jones (3), in which it was held 
‘it was held on appeal from a suit brought. œ .. Bo tae, aga icant 
to‘enforce a mortgage that the Oourt had iets tee Oh, 417; 3861 T, 
1) 17 L 520; 164 Ind. Oas. 841; ) (1866) 33 Gl 68 LI Oh. 161: T ae 
AWET ong, dng Ons, BA; A TR 1936 Lah. pa adeg) 33 Oh. D 80; 5 LJ Oh. 161; BL T | 
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' by "Lopes, L. J. that the mortgagee. had an 
absolute right to costs unless they were 
‘forfeited by his*misconduct and the matter 
was within the discretion of the Judge only 
when they were forfeited by his misconduct. 
I would therefore assent to the general 
propositions urged before ‘me, (1), that 
unless a mortgagee is found to be dis- 
entitled by his conduct from recovering 
his costs, he would be able to claim as of 
right, that, costs of his suit be added to the 
mortgage money which is found by the 
Court to be due to him; (2) that in the 
cases covered by O. XXXIV, a mortgagee 
“who has been deprived of his costs by the 
decision of a Court would be entitled as of 
right to appeal to a higher tribunal, and (3) 
that the provisions contained in 8. 39, Civil 
Procedure Oode, are inapplicable to mort- 
gage suits to which those stated specifically 
in O. XXXIV, r. 10, apply. - 
contended on behalf of defendants Nos. 1 
and 2 in their appeal (8, A. No. 896 of 1934) 
that the award of costs by the lower Oourt 
agains: them was wholly unwarranted 
inasmuch as no misconduct of theirs was 
either shown or even alleged which would 
have entitled it to award costs against them. 
Having gone through the facts of the case 


'Ifnd that the conduct of defendants Nos. 1 . 


and 2 has been entirely free from blame. 
They did not even care to defend the action 
for redemption to which they were impleaded 
as necessary parties and an order by the 
Court awarding costs against them cannot 
be, in tha circumstances, justified. ‘Their 
appeal is, therefore, accepted. 

As for the second appeal (8. A. No. 853 
of 1934) defendant No. 3 also contends that 
the order of the lower Appellate Oourt 
directing costs to be pid by him to the 
plaintiff was incorrect. As I have stated 
above, this defendant had filed a written 
statement in which he had not only urged 
zthat the amount deposited by the plaintif 
-was insufficient but ‘had’ also ‘raised’ a pléa 
of collusion allegéd to have been existing 
between the plaintiff on the one hand ‘and 
defendants Nos. 1 and 2 on the other, This 


‘was a frivolous plea and was not sub- - 


stantiated by him. His conduct’ has, in 
-resisting the petition under .. 83,. Transfer 
‘of Property Act, and in:defending the suit 
‘filed for redemption later, been such as to 


‘disentitle him from getting any costs iń the ` 
‘costs against him by: the lower :Appellate aa | ; 


' action and I cannot hold that. the award'of 


*Gourt 'was in' the circtmstances ` improper. 
“The result is that 9.” A; No, 996, 0f 1934 


BUTA SINGH v, ABDUL BAHMAN (LAH) 


Coming to the facts of this case, it was . 


85 


would be accepted to the extent that the 
‘order awarding costs against them by the 
trial Court and the lower Appellate Oourt 
will be set aside but S, A. No, 853 of 1934 
will,be dismissed with the result that the 
plaintiff would be entitled to recover his 
costs from. this defendant only. The 
successful parties will be entitled to their 


“Gosts in this'and in the lower Appellate 
„ Court. | : 


S.A. No. 896 of 1934 
: partly allowed, 
S. A. No. 853 of 1934 

‘dismissed. 


NB. 


ED 
i 


LAHORE HIGH COURT 
.Second.Appeal No. 872 of 1938 
-*. » December 7, 1938 
, BLACKER, J. 
BUTA SINGH—PLAINTIFP—ÅPPALLANT 


; versus 
ABDUL RAHMAN AND oTAB2s—Da&FENDANTS 
_ — RBAPONDENT3 l 

Registration Act (XVI -of 1908), s. 17 (D (bi— 

` Different mortgage deeds between same arties— Each 

deed ‘rélating to separate land and of value of less 

-than Rs 100—Fach deed containing clausas that mort- 

gagor would redeem his land when he would pay up 

entire money on other mortgage deeds —Deeds, if must 
be registere ; 

It is perfectly legitimate to spilt up a transaction 
into’a number of similar transactions in order to make 
regietration not compulsory. 

There were 14 different mortgage deeds between the 

parties, each mortgage deed pene ee separate land 

and being of-a value of less than . 100. Each of 
these deeds, however, except one contained a concluding 
clause as follows —‘When I, the mortgagor, will pay 
up the entire money secured on the other 13 mortgage 
deeds, which have been executed to-day, in the month 

cof Jeth to the mortgagee, I would get my Jand redeem- 
ed from the mortgagee and I would not put forward 
any objection in that behalf” : 

Held, that the addition of the clause did not mike 
each deed by itself an instrument creating a right of 
the value of more than Rs. 100 to or in immovable 
property. The clause merely laid down a collateral 
agreement as to the date when tne right of redemp- 
tion in each mortgage shall be exercised. That being 
so, the statute must be strictly construed and the 
benefit given to the person who claimed that he was 
not bound by it. The deeds therefore, did not need 
registration. Jiwan Das v. Tharaj (l), explain- 


ed. 
S. A. from a decree of the District Judge» 


‘Hoshiarpur, dated May 4,. 1938. 
Mr. Jagan Nath Agarwal, for the Appel- 


lant. 
Mr. Muhammad Alam, for the Respond- 


‘Judgment.—The sole question in this 
appeatis’whether certain ‘mortgage | deeds 
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needed registration before they were admis- 
sible in evidence. There were 14 different 
mortgage deeds between the parties, each 
mortgage deed relating to separate land and 
being of a value of less than Rs, 100. Prima 
facie therefore eaoh mortgage deed was 
not compulsorily registrable. Each of these 
. deeds, however, except one contained a con- 
cluding clause as follows : ,; 
“When I, the mortgagor, will pay up the ent 


money secured on the other 13 mortgage deeds, which 


have executed to-day, in the month of Jeth to 
the mortgagee, I would get my land redeemed from 


the mortgagee and I would not put forward any objec- 


tion in that behalf.” 

It was held by the learned trial Judge 
that each mortgage deed was a separate 
instrument. and the mere . fact that the 
redemption of all the deeds was to take 
Place at one time, did not mean that they 
were all one deed. The learned J udge pro- 
ceeded cn the principle that the section 
was a disabling section and had to be cone 
strued strictly and that any benefit of the 
‘doubt had to be given to the party who 
called upon the Court to act on or receive 
the document in evidence. On appeal, how- 
ever, the learned District Judge took the 
,oppcsite view. He held that the intention 
of the parties wae to consolidate the deeds 
“and that in effect this was one transaction 
‘contained in 14 different deeds but as the 
' value of the transaction was Rs. 1,370, the 
deeds were compulsorily registrable. - 


There is plenty of authority for the pro- ` 


position that it is prefectly legitimate to 
split up a transaction into a number -óf 
similar transactions in orderto make regis- 
tration not compulsory. What has to be 
decided in the case is whether the clause in 
question turns each contract into a contract 
creating an interest in immovable property 
of the value of over Rs. 100. Counsel forthe 
` appellant has cited amongst other authorities 
Jiwan Dae v. Tharaj.(1. That authority 
certainly lays down certain principles but it 
is primarily an authority on s. 61, Transfer 
of Property Act, and all that it lays down 
is that if a contract is to be held to bea 
contract to the contrary within the meaning 
_ of s.61, it must be an express contract in 
To nt at lan 
Lordships held that it was not such a con- 
` tract in that case is hardly an authority for 
any other case which hes to be considered 
on the merite. Section 17 (1) (b), Registra- 
tion Act, sung as follows: 
“Other non-testamentary instruments which pur- 
‘ port or: operate to create, declare, .assign, limit or 
~~. A) 1L 105; 55 Ind. Oas. 509; A 
pf Ia 09: 55 Ind. Ons, 509; ATR 1920 Leh. $87; 14 
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* Coirt'at Berhampore ; - 
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extinguish, whether in present or in future, any 


right, title or interest, whether vested or contingent, 
_of the value of one hundred rupees and upwards, to 
“or in immovable property.” 


Now it is clear that prima facie .cach of 
these deeds is a non-testamentary instru- 
ment operating to create mbrtgage rights in 
immovable property of less than Rs. 100 
and the question for determination is whee 
ther the addition of this clauge makes each 


.deed by itself an instrument creating a 


right of the value of more than Rs. 100 fo 
The question is 
certainly not one that is free from difficulty 
but after hearing Counsel's arguments and 
after taking into consideration the undoubt- 
edly correct principles Jaid down by the 
learned trial Court, I find myself unable to 
come to the conclusion without any doubt 
or hesitation that each of these deeds is 
such an instrument. The clause appears to 


, me to merely lay down a collateral agree- 


ment as to the date when the right of 
redemption in each mortgage shall, be exer- 
cised. That being so, I think that the 
statute must be strictly constroed and the 
benefit given to the person who claims 
that he isnot bound by it. I therefore hold 
that these deeds did not need registration 
and as that is the only point in the case. I 
accept the appeal with costs and restore th 


original order of the trial Judge. 


8. Appeal a ccepted.: 


MADRAS HIGH COURT 
Appeal No. 12 of 1938 - 
August 16, 1938 
KING AND Stopakrt, JJ. 
TILO BEHARANT AND ANOTHRR— 
APPELLANTS 
VETSUS 

KEVUTO RAGHUBEHARA~— RASPONDENT 
Civil Procedure Code (Act V of 1908), s. 37—Terri- 
torial jurisdiction — Change of—Oourt in Madras 
Presidency passing decree — Court subsequently go- 


. éng within jurisdiction of new Orissa Province— 


Decree-holder filing execution application in another 
Court in Madras Presidency — Whether properly 
led. ; - 
4 The respondent had obtained a decreeagainst the 
predecessor-in-title of the appellants in the Oourt of 
the Subordinate Judge of Berhampore at a time when 
the Court was within the Presidency of Madras. | When 
the Province of Orissa was constituted, the Court ‘of 
the Subordinate Judge of Berhampore became a Court 
within the jurisdiction of that province and was to 
be deemed, to have been constituted under the Bengal 
Oivil Courts Act, though all pending proceedings 
in that Court were to be continued. The respondent 
filed an application to execute the,decree in the Court 
of the Subordinate Jadge of Ohicacole and not in the 


—_ 


1939, 


~~ 

“~ Held, that from the date of the formation of the 
Province of Orissa the Berhampore Court ceased to have 
jariediction for any purpose over any matter arising 
within the Presidency of Madras except in so far as 
any other notification might give it such jurisdiction. 
The application for execution did not come within 
the meaning of the words ‘pending proceedings’ and 
was properly filed in Ohicacole Court. Ramier v. 
Muthu Krishna Ayyar (l), distinguished. Zamtndar 
of Vallur and Gudur v. Adinarayudu (2), relied 


on. 

A. against the order of the Sub-Judge, 
Ghicacole, dated December 1, 1937. 

Messrs. C. Sambasiva Rao and S. kama- 
murthy, for the Appellants. 


Mr. B. Jagannadha Doss, forthe Respond- 
-ents. d 


Judgment.—On April 1, 1936, the Pro- 
vince of Orissa was constituted, and the 
Court of the Subordtnate Judge of Berham- 
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was given power to give such directions as he thinks 
proper as to the disposal of pending cases in all 
Courts other than the High Court and as to the 
Courts which should hear certain appeals and pro- 
ceedings in revision,” 

(2) The Governor-General-in-Council in the exercise 
of this power notified (ses pp. 464 and 465 of the same 
issue of the Gazette), that uate proceeding pending 
ina Oourt, other than a High Oourt, in any area 
transferred by the said order to Orissa shoald be 
eee as if the said order. had uot been made 
an 

(3) Regulation 1 of 1936 was poian by the 
Government of India to declare the law in force in 
the Province of Orissa (sse p. 460 of the same issue 
of the Gazette). By s. 4 (2) of the Regulation all 
Courts constituted .... under the Madras Oivil Ooarts 
Act, 1873 ... shall be deemed to have been constitut- 
ed.... under the Bengal, Agra and Assam Oivil 
Courts Act, 1887.” 

By applying these notifications to the 
Behampore Court we arrive at the follow- 
ing conclusion—that all pending proceed: 
ings in that Oonrt were to be continued— 


‘pore has, on aud from that date, been a 
Court within the jurisdiction of that 
| province, After that date the res ondent 


and that that Court was to be deemed, as 
far as may be, to have been constituted 
under the Bengal Civil Courts Act. Now 


- who had obtained a decree against the pree 
decessor-inetitle of the appellants in the 
Court of the Subordinate Judge, of Berham- 
pore at atime when the Court was within 
the Presidency of Madras and whose decree 
_ had been confirmed by the High Oourt of 

Madras filed an application to execute the 
‘decree, and filed it not in Berhampore but 
‘nthe Gourt of the Subordinate Judge of 
Ohicacole. The appellants contended that 
he ought to have filed his application in 
Berhampore and as the learned Subordi- 
nate Judge has overruled their contention, 
“ they have now appealed to this Oourt. 

The law which has to be applied to these 
facts is found in B. 3/, Civil Procedure Code. 
It is clear to us from a study of that 
section that (1) only one of the two Courts, 
Berhampore or Chicacole is the proper Court 
to which application to execute must be 
made; (2) that application must be 
made to Berhampore, the Court of frst 
instance, unless of the Oourt of the Sub- 
ordinate Judge of Berhampore has either 
_ (a) ceased to exist, or (b) Geased to have 
jurisdiction to execate the decree. The 
learned Subordinate Judge of Chicacole 
has held that the Berhampore Oourt has 
both ceased to exist and ceased to have 
such jurisdiction, To decide whether this 
finding is right or wrong, it will be necessary 
to consider the various notifications which 
were issued at the time of the constitution 


of the Orissa Province. Those notifications 


are the following : 
4) By s 20 of 
- the Province (see 
- $1, 1936, at p. 389) the 


order in Oouncil constitut 
Fort St. George Gasette of Maral 
Governor-General-in-Council 


the first question which arises is “Has Ber: 
hampore Oourt ceased tv exist ?" To us it 
seems impossible to hold that it has ever 
caased to exist. It remains the same Oourt 
in the same buildings in the same town. Its 
functioning wis: never suspended for a 
single minute, It continued to deal with 
all pending proceedings, and in any legal 
difficulties as to the source of its further, 
jurisdiction from April l, 1936, onwards 
were met by the provision that it was to 
be deemed to have been constituted under 
the Bengal Act. Tae object of the notie 
fications seems to us to have been to prevent 
the Berhampur Court from ceasing to exist 
and to ensure its continuity. We are unable 
therefore to agree with the learned Sub- 
ordinate Judge that the Berhampore Oourt 
ceased to exist. 

Has then the Berhampore Court lost its 
jurisdiction to execute such of its own 
decrees as were passed when it was a Court 
within the Presidency of Madras? We think 
a true reading of the notifications will show 
that it has — unless an execution applic ation 
happened to be pending at the beginning of 
April 1936. Section 19 (1) (b) of the Order 
in Council shows that the jurisdiction of the 
High Oourt of Madras with respect, let us 
say, to Berhampore town shall cease, sub» 
ject only to what is enacted in s. 19 (2). 
Then comes s. 20. What is the purpose of 
that section if itis not to provide fora 
similar ceasing of jurisdiction. on the part 
of all subordinate Courts in the transferred 
areas. Further, when it is enacted that,a 
Court actually constituted under 4 Madras 


Q 


+ 
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Act shall be deemed as far as may be,-to 
have been constituted under a Bengal Act, 
that seems to us tocarry with it the obvious 


t 


implication that as and from April 1, 1936, a 
‘Court in the position of the Berhampore 


‘Court ceases to have jurisdiction for any 
purpose over any matter arising within the 
Presidency of Madras except in so far as any 
other notification-may give it such jurisdic 
tion and it is not seriously contended here 
‘that the present application can come within 
the méaning of the words ‘pending proceed- 
ings’. 

Appellants’ learned Advocate relies very 
strongly, however, upon Ramier v. Muthu 
Krishna Ayyar (1), as authority’ forthe 
position that the mere loss of territorial 
jurisdiction does not take away from the 


‘Court which has once passed a decree its 


r 


4 


_ powers fo T 
a 


+ 
vi 


r 


power to execute it ; and it is a plansible 
argument to extend that proposition to 
cover the facts of the present case. An 
examination of that case, however, will show 
that one of the main reasons for the decision 
was that a notification of the Government 
altering the territorial jurisdiction of Courts 
will not affect pending cases unless special 
reference is made to them and can not 
therefore amount to action under s. 150, 
Civil Procedure Code. In the present case 
special reference is made to pending cases, 
and a special notification published to pre- 
serve the jurisdiction of the Court to con- 
tinue them. We accordingly do not think 
that Ramier v. Muthu 
stands in our way and we hold that the 
existence of the specific notification ig 
itself the strongest indication that but for 
it all jurisdiction in Berhampore would be 
gone in respect of such of those cases as 
arise from the area still retained in Madras. 


Appellants’ learned Advocate 

‘finally that a Court which passed a 

Can never lose its jurisdiction to e 
it unless some specific act of trans{ 
prives it of that jurisdiction. That argument 
is refuted by Zamindar of Vallur and 
Gudurv. Adinarayudu (2), where it was held 
that the Court of a District Munsit which 
Passed a decree when invested with special 
Small Oause suits upto a 
d no jurisdiction to execute 
owers had been withdrawn. 
ese reasons we are of opinion that 
order of the learned Subordinate J 


argues 
decree 
xecute 
er dee 


certain value 

it after those p 
For th 
the 


(1) 55 M 801; 137 Ind. Cas. 305; ATR 
62 M L J 687; 1933) M W N 255; 


io R 1992 Mad, 418; 
(1933) Mad. 
. (3) 19 M 445 - 


742; Ind Rul. 
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Krishna Ayyar (1), - 


udge . 
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appeal with costs, 


Ne Appeal dismissed. 
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SIND JUDICIAL COMMISSIONER'S 

COURT wi 

Miscellaneous Appeal No. 15 of 1937 
Davis, J. O. AND TYABJI, J. 

LOKRAMDAS OCHATOMAL, FIRM 

AND OTHERS— PLAINTIFFS8— APPELLANTS 


VETEUS 
THARUMAL SHEWARAM AND OTHARS 
—DEFSNDANTS— RESPONDENTS 
Partnership Act (IX of 1933), ss. 69, 74—Objection 
regarding registration, if can be allowed to ba raised 
for first time in appeal—8uit by egistered firm 


unr 
Jor rent due before October 1933, tf saved by s. 74. 
Section 69, Partnership Act, prevents a Oourt 
from taking cognizance of a suit brought by ‘an 
unregistered firm in the same way, 8 urt shall 
not take cognizance of a suit barred .by limitation 
and to hold. that becanse asthe result of ignorance 
or mistake objection was not taken by the defend- 


, ant in the suit, so the provisions of the law could 


be flouted, would be to frustrate the intention of the 
Legislature clearly expressed. Therefore the Judge 
is right in allowing to be taken or himself taking 
the objection under s. 69 in first appeal. 

There is no reason to restrict s. 74 by saying that 
it covers only a right not dependent upon the ad- 
judication of a Oourt. Section 74, Partnership . 
Act, not only saves the rights to sue to 
enforce those rights. Therefore, a suit by an un- 
registered firm for rent due upto October 1933 is 
not barred but ie saved by s. 74. Revappa Nand- 
appa v. Babu Sidappa (1), Soonoi Ram v. Junti Lal 
(a), Danmal Parshoramdas v. Baburam Chhotelal 
3) and Girdharilal Sons & Oo. v. B. K. Gowder (4), 
relied on, Surendranath De v. Manohar De (5) dis- 
sented from. 


Misc. A. against the judgment of the First 
nae SBub-Judge, Sukkur, dated March. 8, 
1937. 

Mr. Dipchand Chandumal, for the Appel- 
lants. 

Mr. Kundanmal Dayaram, for the Respon- 
dents. 


Davis, J.C.—This is an appeal from a 
judgment of the First Olass Subordinate 
Judge at Sukkurin which he remanded to 
the Oourt of the Subordinate Judge -at 
Jacobabad a suit, brought by certain plaint- 
iffs as firms, fora finding on the question 
whether the plaintiffs are barred ynder 
8. 69, Partnership Act, from instituting the 
suit. In appeal it was contended that the 
Appellate Judge had no power to remand ¥ 
the suit for a finding on this issue because, 
whether a firm was or was not registered, or 
phena the persons suing ' were shown, in “ 
ihe ‘register of firms! ag partners, Were:A]] 


f 
— 
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> questions of fact which had not been raised 
on the pleadings, which could not . be 
raised in appeal. Further, it was contended 
that the plaintiffs were suing the defend- 
ants for rent for use and occupatign of 
land, and the right they sought to enforce 
was not a right arising from contract but in 
tort. We do not think it matters that the 
uestion of registration has been raised 
or the first time in appeal, for s. 89, 
Partnership Act, prevents a Court from 
taking cognizance of a suit brought by an 
unregistered firm,in the same waya Court 
shall not take cognizance of a suit barred 
by limitation and to hold that ‘because 28 
the result of ignorance or mistake objection 
was not taken by the defendant in the suit, 
s> the provisions of the law’ could be flouted, 
would be to frustrate the intention of the 
Legislature clearly expressed. Therefore we 
think the Judge was right in allowing to be 
taken or himself taking the ‘objection under 
e: 69 in appeal. 

But itis then contended that even if 
s, 69, Partnership Act, applies, the right cf 
the plaintiffs tosaein the present suit is 
saved by s.74 of the Act. Wnder s. 74 it 
is provided that nothing in the Act shall 
affect any right, title or interest acquired 
or accrued before the commencement of the 
Act or any legal proceeding in respect of 
such Act: soit is contended that as the Act 
commenced only on October 1, 1938, the 
right of the plaintiff firms to rent up to that 
date and the right to sue for that rent was 
saved by the provisions of s. 74, Partnership 
Act. Against this it is urged that s. 74 does 
not cover merely a right to sue; it covers 
only a right not dependent upon the adjudica- 
tion of a Court, 

We do not think,. however, there is any 
reason to restrict s. 74 in this manner, 
There is now much authority to the contrary, 
In Revappa Nandappa v. Babu Sidappa (1) 
-the Bombay High Court held that s. 74 not 
only saved the mortgage rights but the 
right to sue to enforce those igh and this 
appears only reasonable for there is little 
purpose or profit in saving aright and take 
ing away the right to enforce it. Sub-clauses 
(a) and (e) of s. 74 save existing righis, and 
sub-cl. (b) saves any legal proceedings oF 
remedy in respect of such rights. This is 
algo the view of the Rangoon High Oourt 
Soonoi Ramv. Junji Lal (2); of the Ohief 
Justice of the Allahabad High Oourt, 


(1) A I R1939 Bom. 61; 179 Ind, Oas. 8832; I L R 
(1939) Bom. 104; 40 Bom L R 1275; 11 R B 267. 
- (2) A I'R 1938 Rang, 273; 176 Ind. Oas, . 691; 1938 
= Rang. 371; 11 R Rang. 77. 


- 
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“Danmal Parshoramdas Y. Baburam. Chhotelal 
-(3) and’ of two Judges.out of three in 


‘math De v. Manohar De (9) 


t 
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the 
Madras High Ocurt: Girdharilal Sons & Co. 
v. B. K. Gowder (4). Another view is taken 
by the Calcutta High Court in Surendra 
on the ground 
‘that as the Legislature had postponed the 
Commencement of the Act for a year to 
allow firm’s time to get themselves registered, 


. £0 they could not have intended to save to 


unregistered firms the right to sue. This 
‘may have been the intention of the 
Legislature, but this is not what was 


‘enacted. The words of 8. .74 of the Act 
are plain, and there is no such conflict 
between them and the Actas a whole-as 
to justify the Court in not giving the words 
their ordinary plain and grammatical meane 


* 
+ 


‘ing. So'far therefore as the right to sue 
‘for the rent up to October 1933 


is Con- 
cerned, we think it matters not that the firm 
is unregistered. But so far as rent due 
after that date 18 concerned, the saving 
provisions of 8. 74 would not apply, and the 
question as.to whether the plaintiffs are 
barred under s. 69, Partnership Act, from 
instituting a suit for rent due after October 
1, 1933, must be answered on remand asthe 
Appellate Judge has directed. In consider- 
ing this question the trial Court will also 
consider and decide whether the right to sue 
for rent is a right arising out ofa contract 
within the meaning ofs. 69, for if itis not 
a right so arising, then it would appear 
the bar of s. 69 would not apply. 
We must, therefore, dismiss the appeal. 
Costs to be costs in the cause. Order ac” 
cordingly. 

8. Appeal dismissed. 

(3) 58 A 495; 160 Ind. Oas 277; A IR 1936 AH, 3; 
(1935) A LJ 1245; 1936 ALR76;8 RA 5 1933} 5 

) 


(4) A I R 1938 Mad. 688; 179 Ind. Oas. 16; 
ML J 44; (1938) M W N 683,48 LW 8l; URM 


533. 
(5) 68 O 213; 153 Ind, Oas. 671; AI R1934 Cal. 
754; 39 O WN 67; 7RO 396. 





LAHORE HIGH COURT 
First Appeal No. 278 of 1938 
March 13, 1939 
ADDISON AND Ram LALL, du. 
Thakur RISAL SINGH AND ANOTHBE 
—-Prarmntiges—APPALLANTS 
versus 
Musammat ARJAN DEVI aNp ANOTHER 
=D FBNDANTS—RBSPONDENTS 
Custom (Punjab)—Agriculturtsts ollowing custom 
and remaining a joint family — Ajawe mana ed by 
eldest member — Yet co-parcenary syetem of Hindu 


o 
. 


” follows cuetom. Nidh K 


90 RIGAL SINGH v. ARMAN “DET (LAH) 


Law doss not exist — Jasrotia Rajputs of village 
Sukho Chak in Gurdaspur District ollow -custom 
—Widow's power to mortgage agriculiural land to 
pay off her husband's debts — Oustom—Proof of 
— Consultation of tribe during preparation of 


riwaj-i-am is important evidence of fact that tribe 
follows custom. 

Most of the agriculturista who follow custom, even 
Musalmans, remain a joint family without partition, 
the affairs being managed frequently by the most 
sagacious and eldest member of the family. This is 
very near to a joint Hindu family, but it does not 
- Mean that the co-parcenary system exists. 

The Jasrotia Rajputs of villages Sukho Chak in 
Gurdaspur District follow custom and not Hindu 
Law. They are the predominant agricultural tribe 
of the district and the mere fact that many of them 
enter the army or take ap other service does not 
mean that they have ceased to follow custom. 

the 


A widow therefore, has no power to mortgage 
agricultural land to pay off her husband’s debta 
because like Hindu Law it is not a oase under 
Oustomary Law theta widow can pay off the debts of 
her husband which are time-barred or not other- 
wise recoverable. Phallu v. Sarab (3) and Indar v. 
Moti Ram (4), relied on. 

The fact that a tribe was consulted during the 
preparation of the riwaji-am of the district has 
always been considered an important piece of evi- 
dence in coming to the conclusion that that tribe 


aur v. Gian Singh (1) and 
Thakar Das v. Gopal Das (2), relied on 


F. A. fromthe decree of 
First Olass, 
1938. 


Messrs. Mehr Chand Mahajan and J R. 
Agnihotri, for the Appellante, 


Messrs. J. N. Aggarwal, Daulat Ram 
and Hem Raj Mahajan, for tke Respondent 
(Bhikham Singh). : 


Addison, J.—The plaintiffs are the 
reversioners of Thakar Hamel Singh, a 
Jasrotia Rajput of village Sukho Chak in 
the Shakargarh Tehsil of the Gurdaspur 
District. The defendants are Musammat 
Arjan Devi, widow of Hamel Singh, and 
Bhikham Singh,- nephew of Musammat 
Arjan Devi. On January 30, 1925, the 
deceased Hamel Singh mortgaged a house 
for R-. 4,000 with interest at 19 per cent. 
per annum to Bhikham Singh, He died 
on Jannary 11, 1935. On January 22, 1937, 
the widow sold to her nephew the mort- 
gaged house for Rs. 5,000 and mortgaged 
442 kanalı, 17 marlas of land on the came 
date for Re, 4,960. The reversioners 
brought the present suit to avoid the 
mortgage and eale after her death, while 
they also attack the original mortgage by 
Hemel Singh in 1925. The suit has been 
dismissed and the plaintiffs appeal, Both 
toe house and the land is the self-acquired 
property of the deceased. Tt follows, tere- 
fore, that’he was competent to mortgage it, 


the Sub-Judge, 
Gurdaspur, dated June 23, 


t f 
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The mortgagc-deed of January 30, 19257 
was therefore valid. .By the time the two 
transactions by the widow took place, all 
personal Jiability under the- mortgage 
had ceased ; hut, of course, the mortgaged 
house still remained liable for the debt. 
Tne sum due hy the time of the two 
transactions on January 22, 1937, was 
Re, 9,960 i. e, Rs. 4,000 principal and 
Rs 5,960 interest, The house in dispute 
was sold for Rs. 5,000, On the record of 
evidence it is worth Re, 5,000 or Rs. 6,000: 
tre trial Oourt hag held that it was worth 
Re. 5,900: it is certainly worth less than 
Rs 9,960 and as it could have been brought 
to sale by a suit on the footing of the 
mortgage-deed, we maintain the transac- 
tion of sale by the widowin favour of her 
nephew, 

As regards the mortgage of the agri- 
cultural land, we consider that the appeal 
must be accepted and the suit decreed, 
The trial Judge has very hesitatingly 
come to the finding that these Rajputs of 
Sukbho Obak follow Hindu Law and not 
Custom. We have no hesitation in disagree- 
ing with him in this respect. In the last 
Oustomary Law prepared for tbis distrizt in 
1913, Hindu Rajpnts are the first tribe 
mentioned in the preface and tbis tribe 
appeais to be the dcminant cne in Gurdas- 
pur. During the preparation of this 
Customary Law and the former Customary 
Lawa, they were ccneulted and frequently 
gave answers different tu those of the 
other tribes. The village was founded by 
their ancestor Sukho, each patti in the 
Village has its own Rajput lambardar and 
Rajputs are the only proprietors in that 
village, There is a neighbouring village 
called Sangran. From this village two 
witnesses have appeared cn behalf of the 
defendants, Amar Singh (D. W. No. 9) and 
Janak Singh (D. W. No.10), who are also 
Jasrotia Rajputs. They stated that, though 
the Rajputsin their own village followed 
custom, those in Sukho Ohak followed 
Hindu Law. Both witnesses stated that 
the residents of both villagea belong to the 
same brotherhood. They were unable “to 
Bay in what respect the Hindu Law was 
different from the Oustomary Law which 
they themselves followed. It may be.true 
that many of these Rajputs have joined 
the army and taken up employment under 
Government in other departments, but they 
kept their land in the village. The trial 
Judge has made much of the statement of 
Sangu Singh (P. W, No, 5), but it is doubt- 
ful that this witness understood the ques- 
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“tions. He started by saying that they 
followed custom in respect of alienation 
and succession and that their daughters 
did not inherit while a proprietor without 
issue could not slienate his 
property without necessity. In cross- 
examination ke did state that his uncle 
and his brothers were joint and that the 
eldest member, who managed their affairs, 
was called a karta. This does not mean 
that the family is a joint Hinda family in 
the legaleense. Most of the agriculturists 
- who follow custom, even Musalmans, remain 
a joint family without partition, the affairs 
being managed frequently by the most 
sagacious and eldest member of the family. 
This is very near to a joint Hindu family, 
but it does not mean that the co-parcenary 
system exists. The other evidence is in 
favour of these Rajputs following custom. 
The fact that a tribe was consulted during 
the preparation of the riwaj-i-am of the 
District has always been considered an 
important piece of evidence in coming to 
the conclusion that that tribe follows 
custom: see Nidu Kaur v. Gian Singh 
(l) and Thakar Das v. Gopal Das (2). 
There is no reason therefore to hold that 
these Rajputs follow Hindu Law. Ever 
since the first settlement they have deposed 
that they followed custcm, they are the 
predominant agricultural tribe of the 
district and the mere fact that many of them 
enter the army or take up other service does 
not mean that they have ceased to folluw 
custom. We therefore hold disagreeing with 
the trial Judge, that the Jasrotia Rajputs of 
Village Sukho Ohak follow custom, It may 
be added that it was held in another case 
from this village on March 31, 1937, that 
these Rajputs do follow custom: see 
Ex, P-12. 

As these Rajputs follow custom, it follows 
that the widow had no power to mortgage 
the agricultural land for the sum 
“Rs, 4,960, as her nephew could only proceed 
against the house, there being no personal 
liability remaining against her husband. 
Under Hindu Law it may be the case that 
a widow can pay off the debts of her hus- 
band which are time-barred or not otherwise 
- recoverable, but that is not the case under 
Customary Law as was held in the Full 
Bench decision, Phallu v., Sarab (3). This 


was followed by Sir Shadi Lal in Indar v. 


(1) A 1R 1938 Lah. 55; 176 Ind. Oas. 801; 11 R L 


240. 
(2) AIR 1932 Lah. 326; 137 Ind. Oae. 81; 33P LR 
257: Ind. Rul. (1982) Lah. 274, 

- ~ (§) 108 P R 1885 (F B) ~>- 


ancestral 


_ and the partition was carried out: . 
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Moti Ram, 29 Ind. Cas. 780 (4). There was 
thus no necessity for this mortgage. For 
the reasons given, we accept this appeal 


and decree the plaintiffs’ suit with respect 


tothe mortgage of the agricultural land. 
The plaintife will get a decree that this 
mortgage will not be binding upon them 
after the death of Musammat Arjan Devi. 
Parties will bear their own costs in the trial 
Court and the plaintiff-appellants will get 
half their costs in this Court. 
g. Appeal accepted. 


(4) 39 Jnd. Cas, 780; A I R 1915 Lah. 166; 113 P L 
R 1915. 





ALLAHABAD HIGH COURT 
First Appeal No. 338 oí 1937 
February 6, 1939 
BANNET AND VERMA, JJ. 

TULSI RAM AND aNOTHRER—PLAINTIFFS 
—APPELLANTS 


versus 
GOBIND SINGH—DEFSNDANT— 


RESPONDENT 

U. P. Land Revenue Act (III of 1801), ss. 207, 33, 
34, 111, 233 (k)—Mutation case referred to arbitration 
—Mutation Court passing order based on award—Sutt 
in Civil Court for possession based on title, 17 barred 
—Settlement arrived at in such proceedings relates to 
possession and not to proprietary rights—Questton of 
proprietary tstle not raised in partition eutt—Sub- 
sequent suit for possession in Civil Court based on title, 
if barred — “Wrongful possession’, interpretatton— 
Family arrangement — Registration — Mutation case 
referred to arbitration but parties arriving at family 
settlement in form of application verified by parttes 
requires registration— Want of 
registration, if cured by s. 53-A, Transfer of Property” 


The pronoun “it” in para. 3 ofs.207,U. P. Land 
spoken of in 


the 1eal nature of the order. 
relied on. [p 94, col. 1.] MT 
Proceedings for mutation of names are not judicial 
proceedings. The whole dispute in a mutation case 
relates to possession. Any settlement arrived at 
between the parties insuch a proceeding with regard 
to the manner in which the entries should be made 
can only bea settlement with regard to possession. 
[p. 95, col. 1.] 
The opportunity whichthe persons had of reising 
the question of their proprietary tijle was ın the 
course of the partition procesdings 1n accordancs 
with the provisions of a. lll of the U. P. Land 
Revenue Act. They did not raise the question then 


o 
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Held, that a subssquent guit in Civil Court for 
. possession based on title in respect of the same pro- 

perty was barred under s. 233 (k). Mahammad Sadiq 
v. Laute Ram (4) and Bajrang Bahadur Singh v. Bent 
Madho Baksh Singh (5), relied on. 

It is not necessary that possession in order to be 
wrongful must have been obtained in consequence of 
some improper act. 

Where in course of mutation proceedings the parties 
refer the dispute to arbitration but during the 
reference proceedings they arrive at a settlement by 
way of family arrangement which is reduced to 
writing in the form of an application verified before 
the arbitrator by both the parties, the application 
requires.registration. If it is not registered, it is in- 
admissible in evidence. In such‘a family'arrangement 
there is neithér a contract to transfer immovable 
property, nor ja there any instrument of transfer. It 
is only a document recognising title of persons to 
certain properties. Hence want of registration is not 
cured by s. 58-A, Tranafer of Property Act. Ram 
Gopal v. Tulshi Ram (I) andMahadet Kunwar v. 
Padarath Ohaube (2), relied on. [p. 93, col. 2.) 

F. A. from -the decision of the Civil 


Judge, Aligarh, dated May 25, 1937, 
Mr. S. B. L, Gaur, for the Appellants. 
Mr. Panna Lal, for the Respondent. 


Verma, J.—This suit which has given 
rise to this appeal was brought by the appel- 
lanta for possession of certain zamindari 
property situated in different khewate, 
mahals and pattis of four villages. The 
Qourt below has dismissed the suit. The 
material facts, about which there is no geri- 
ous controversy, are these, One Natha 
Ram bad two sons, Dharajit and Churaman. 
Dharajit’s son is the defendant-rerpondent, 
Gobind Singh Ohuraman had a son,” Ram 
| Prasad, and three daughters, Jiva Kunwar, 
‘Karai Kunwar and Chunni Kunwar: ~The 
Property in dispute belonged to Ram 
“Prasad. The two plaintiffs-appellants” are 
the sons of hissister Jiva Kunwar. .The 
‘Son of another sister of his, namely, Karai 
Kunwar, is Tikam Singh. Ohunni Kunwar 
bas left no children. Ram Prasad died in 
June 1894 without any male issue, leaving 
-two widows Musammat Parbati and Musam- 
‘mat Inchha Kunwar, surviving. It is come 
‘mon ground that the property in dispute 
was entered in the name of Ram Prasad 
as long ‘as he -was alive and that on his 
death, it was entered in the name of his 
` widows, -Musammat Parbati and Musammat 
Inchha .. Kunwar, and- that the widows 
- entered into possession. Musammat Parbati 
died first and on her death Musammat 
. Inchba Kunwar alone remained in posses 
sion of the property. She died on June 27, 
“1932. The three sisters. of Ram:'Prasad 
‘had predeceased Musammat Inchhe Kunwar. 
“On Inchha Kunwart's “death the pasiari 
made-a report.to the revenue. authorities 
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that the name of Gobind Singh should 44 
entered over the zamindart properties of 
wuich Musammat Inchha Kunwar had been 
in possession by succession to her husband, 
Ram Prasad. Objections were filed to thig 
report by three fets of persons One objec- 
tion was by the sister's sons of Ram Prasad, 
namely, the present plaintiffs-appellants, 
Tulsi Ram and Murli Singh, and Tikam 
Singh. Another objection was filed by one 
Nand Ram and a third objection was by a 
man called Behari Singh. Nand Ram and 
Behari Singh were relatives of the family. 
We are, however, not concerned with the 
objections of Nand Ram and Behari Singh 
in this appeal. Their objections were dis- 
missed and no further question arises about 
them. : 
After the report made by the patwari, 
Gobind Singh also applied for mutation of 
his name. Gobind Singh, judging from his 
deposition in the present suit, seems -to 
have claimed mutation on the basis that 
he had been in possession along with the 
widows of Ram Prasad, Musammai Parbati 
and Musammat Inchha Kunwar, The objec- 
tions of Talsi Ram, Murli Singh and Tikam 
Singh were tothe effect that they, being 
the sons of the sisters.of Ram Prasad, were 
heirs aod Gobind Singh had no right.to 
have his name entered. By an application 
dated August 15,1932, the parties to this 
mutation case referred the dispute that had 
arisen among them to the arbitration of 
three persons. On September 4, 1932, a 
joint application was filed before the arbi- 
trators by Tulsi Ram, Murli Singh, Tikam 
Singh and Gobind Singh stating that they 
had come toasettlement among themselves 
and that the names of Tulsi Ram and 
Murli Singh be entered against one-third. 
of the property left by Ram Prasad, that 
the name of Tikam Singh be entered against 
another one-third, and that the name of 
Gobind Singh be entered against the re- 
maining one-third. The same day the arbi- 
trators delivered an award dismissing the 
objections of Behari Singh and Nand Ram 
and deciding the dispute that existed 
between Tulsi Ram, Murii Singh and 
Tikam Singh, on the one hand, and Gobind 
Singh on the other, in terms of the applica- 
tion which had been filed by these persons 
before them, t. e. they.directed that the 
names of Tulsi Ram and Murli Singh be 
entered against one-third of the property, 
the name of ‘Tikam Singh be entered against 
another one-third, and the name of Gobind 
Singh be entered „against the remaining 
one-third, The mutation: Court, by.an order 
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dated September 16, 1932, accepted this 
award, rejeciing such objections to it as 
had been filed, and directed that the name 
of Tulsi Ram, Murli Singh, Tikam Singh 
and Gobind Singh be entered as mentioned 
in the award. Mutation was effected 
accordingly and: the parties entered into 
posession over their respective one-third 
shares. 

Lhe present suit was raised by Tulsi 
Ram and Murli Singh in 1936 against 
Gobind Singh. The substance of their alle- 
gations in the piaint is that Ram Prasad 
was a separated Hinda and was the last 
male holder of the property, that under the 
Hindu Law, as amended by Act I of 1929, 
they, along with Tikam Singh, being the 
sons of the deceased sisters of Ram Prasad, 
were entitled to succeed to the whole pro- 
perty of Ram Prasad and that Gobind 
Singh had no right or title to any share in 
that property. They pleaded that the settle- 
mentin the mutation case could not affect 
their title and that “the decision of the 
Revenue Court in the mutation case and the 
settlement aforesaid are totally nuil and 
void and ineffectual and are not at all binds 
ing on the plaintiffs.” They stated that 
euch of the three nephews of Ram Prasad 
was entitled to a one-third share, that is, 
Tulsi Kam to one-third, Murli Singh to 
one-third and Tikam Singh to one-tbird. 
They alleged that Tikam Singh being in 
possession of a one-third share in the pro- 
perty, they were entitled to the remaining 
two-thirds. As they were in possession of 
only one-third, they brought the suit for 
possession of the remaining one-third, which 
they stated was in possession of the defend- 
ant Gobind Singh. There was also a prayer 


for the recovery of a sum of money a8 mesne. 


profits. The main contentions of the defend- 
ant, Gobind Singh, in his wiitten state- 
ment were that the plaintiffs and the 
defendant had “made a settlement by way 
of a family arrangement and had it verified 
before the arbitrators’ and that mutation 
of names having been made in accordance 
With that fami:y arrangement, the plaintiffs 
were not entitled to sue. It was pleaded 
that s. 53-A, Transfer of Property Act, bar- 
red the suit. There was also a plea to 
the effect that the suit was barred by the 
one of s, 233 (k), U. P. Land Revenue 
Cb. 
| - The Court below has held that the suit 
was barred by the provisions of s. 953-A, 
Transfer of Property Act, and that a portion 
the claim, namely, that relating to the 
property situated in Mahal Ram’ Prasad of 
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Mouza Himmatpur, was also barred by the 
provisions of s. 233 (k), U. P. Land Revenge 
Act. In the result it has dismissed the suit. 
The first point raised by the learned Counsel 
appearing for the plaintiffs-appellants is 
that the family arrangement relied ` on by 
the defendant-respondent having been 
reduced to writing in the form of the 
application, Ex. H, filed before the arbitra- 
tors on September 4, 1932, it was come 
pulsorily regisirable, and that it not having 
been registered, the Court could take no 
notice of the family arrangement relied 
upon, This point was raised in the Court 
below also. The Court, however, rejected it 
on the ground that, in view of provisions of 
a. 53-A, Transer of Property Act, the family 
arrangement relied upon by the defend. 
ant did not require registration. In our 
Opinion the decision of the Court below ig 
erroneous. Two recent Fall Bench decisions 
of this Court read together fully cover the 
point. One is Ram Gopal v. Tulshi Ram 

(1) and the other is Makadet Kunwar v, 
Padarath Chaube (2). Ram Gopal v. Tulshi 
kam (1) waa decided by this Oourt in 1928, 
1. e. before the Transfer of Property Act bad 
been amended. It was held in that case in 
circumstances Similar to those existing in 
the case before us, that a family arrange- 
ment of this nature when reduced to writ- 
ing required registration. Mahadei Kunwar 
v, Padarath Chaube (2) was decided in 
1937 and the point was raised that in view 
of the provisions of s. 53-A, which had been 
inserted into the Transfer of Property Act 
by the Amending Act of 1929, such a 
family arrangement did not require re- 
gistraticn, The Full Bench did not accept 
thie contention, It was pointed out that 
in such a family arrangement there wag 
neither a contract to transfer immovable 
property, nor was there any instrument of 
transfer, The only difference between 
Mahadei Kunwar v, Padarath Chaube (2) 
and the case before us is that in that Gage 
the petition of compromise had been filed 
in the mutation Court itself, whereas in 
the case beiore us the petition had been 
filed before the arbitrators, This circume 
stance, in our judgment, is of no import- 
ance. 

_It has been urged by the learned Goune 
sel for the defendant-respondent that there 
hud been an oral settlement between 
the parties and the petition tiled. on Sept- 

(1) 51 A 79; 116 Ind. Oss, 861; A IR 1928 All, 641; 26 
A L J 95%; Ind, Rul. (1999) All. 658 (F B), 

'() IL (1937) 817; 170 Ind Oas. 843: AIR 
1937 AlL 578; (1987) A L J 627; 1937 A LR 747; 10 R 
A 181 {F B). | .. 
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tember 4, 1932, Ex. H, before the arbitra- 
tors was merely intended to give ““in- 
formation’ to the arbitrators of the settle» 
ment, so far as it related to the village 
property. No such allegation was made 
by the defendant either in his written 
statement or in his deposition in the 
witness-box. On the contrary, according 
to the defendant’s own allegations, made 
in para. 13 of his writen statement, there 
was only one settlement ‘by way of family 
alrangement and it was the one which was 
“verified before the arbitrators,” This 
argument was not advanced in the Court 
below at all. We have no hesitation in 
holding that there is no foundation for this 
argument, Learned Counsel for the defene 
dant-respondent has next referred to se. 203 
and 20%, U. P. Land Revenue Act, and 
has argued that the present suit comes 
witbin the prohibition contained in para. 2 
of s. 207. We are of opinion that this 
argument also is without force. Section 40 
(1), Land Revenue Act, lays down that all 
disputes regarding entries in the annual 
registers are to be decided on the basis of 
possession. Subes, (2) provides that if the 
Oollector is unable to satisfy himself as to 
which party is in possession, he shall 
ascertain by summary inquiry who is the 
person best entitled to the property, and 
shall put such person in possession. The 
stage of any such inquiry was never reach 
ed in this case and the mutation Oourt 
had no occasion to inquire into title of any 
of the parties. Sub-s, (3) runs thus: 

“No order as to possession passed under this sec- 


tion shall debar any person from establishing his 
right to the property in any Oivil or Revenue 


Court having jurisdiction,” 


‘It is manifest that any order passed 
by the mutation Oourt deals only with 
possession and such an order cannot pre- 
clude any of the parties tothe proctedings 
from instituting a suit in the Civil Court. 
‘he fact that the order of the mutation 
Court directing the names to be entered in 
a particular manner is based on a compro- 
mise or an award cannot alter the real nature 
of the order, It is conceded that if there 
had beef no arbitration and the order for 
the entry of names had not been made in 
accordance with the award of the arbitra- 
tors, a suit in the Oivil Court would have 
lain. It is argued, however, that the fact 
that the “mutation case was referred to 
arbitration and the arbitrators delivered an 
award, which was made the basis of its 
order 
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by the mutation Oourt, alters the- 
posijion, In our judgment this argument’ 


is not correct. If any authority were need- 
ed for this view, we would refer to a decision 


of a Bench of this Court in First Appeal - 


No. 183 of 1918 decided on January 5, 1921. 


The identical point was gaised and this - 


is what the learned Judges observed: 
“Reliance is placed on e. 207, “el. (2), Land Re- 
venue Act, which provides that no person shall 
institute any suit in the Oivil Oourt for the pur- 
pose of setting it aside or 
on account of their award. e proceedings in the 
Revenue Court related, as we have already ste 
to the entries of names in place of the decease 
Jiraj. According to the express provisions ofs. 40,. 


Land Revenue Act, the question of title regarding’ ' 


VEDIA 


a the arbitrators ` 


the property in dispute could be contested by a- 


suit in a Oivil Court, notwithstanding the fact 
that the Revenue Court had ordered the entry of 
the name of particular person in regard to that 
property. 


ed it, it would pass an order in accordance with 
it, so that the effect of the award could not be in 
any case higher than that of the order passed in 


“wt a 


The result of an award under s. 207, in | 
a case like this, would be that if the Court accept- ` 


accordance therewith confirming the award. We ` 


are therefore of opinion that s. #07, Land Revenuo 


Walsh, J. Ohaube v. 
Ram Baran Misir (3), and hold that a suit like the 
present one is not outside the jurisdiction of the 
Oivil Court.” 


It may be pointed out that the pronoun . 


‘it’ in para. 2 of s. 2U7 refers to the 
“decision” spoken of in pars. 1 of the sec- 


tion, which refers to the provision in the.. 
preceding section, “he shall decide in ac-. 


cordance with the award.” 


There is no. 


prohibition in the section against the ins 
stitution of a suit for possession based on ` 
title. The Oourt below has made -several , 


mistakes in its judgment when dealing with 


this question. [t has remarked that in view ; 
of the: provisions of ss, 33 and 34, Land | 


Revenue Act, a mutation Oourt does deal 
with question of proprietery rights. We, 
can only say that the Court below has’. 
misread these sections of the Land Reve- 
nue Act and has nct properly understood . 


the meaning of their provisions, These sece . 


tions merely provide for the maintenance 


of tLe annual registers, for the recording of, 


all changes that may take place and for a- 
report being made by every person obtain-. 


ing possession by succession or transfer of; 


any proprietary or other right ina mahal. 
or part of a mahal, We have already refer ; 
red to the provisions of e. 40, ‘hen, the 
Court below has remarked that the Revenue. 
Oourt could have directed one of the parties 
to mutation prcceedings to the Oivil Court, 
for a declaration of title, This remark, 


po 14 A L J 85; 33Ind. Oas. 761; A IR 1916 All,’ 
as å 4 Ah -4 


Nb 
again, is based on an entire misapprehen- 
sion of the provisions of the Land Revenue 
Act. Lower.down inits judgment the Court 
expresses the view that as the result of 
this petition, embodying the settlement 
between the parties, which was filed before 
the arbitrators, “property was transferred 
to the defendant,” This again is clearly 
erroneous, It has been pointed out by their 
Lordships of the Privy Oouncil as well as 
by this Court that proceedings for muis- 
tion of names are not judicial proceedings, 
It is also clear that the whole dispute in a 
mutution case relates to possession. Any 
settlement arrived at between the parties 
in such a proceeding with regard to the 
manner in which the entries should be 
made can only be a settlement with regard 
to, possession. We hold that the family 
arrangement relied upon by the defendant 
required registration, and as it has not been 
registered, it is not admissible in evidence. 
The plea of the defendant that the claim of 
the plaintiffs is barred because of the exist- 
ence of a valid family arrangement: there- 
fore fails, 

It seems to us, however, that the decision 
of the Court below to the effect that the 
claim for possession of the property situated 
in Mahal Ram Prasad of Mauza Himmat- 
pir is barred by s. 233 (k), Land Revenue 

ct, is correct. That there was a partition 
of that mahal subsequent to the mutation 
order passed on September 16, 1932, is 
admitted. Exhibit K is a copy of an appli» 
cation filed by the appellants, Tulshi Ram 
and Murli Singh, in that partiticn case on 
August 11, 1933. They state in that applica- 
tion that they have no objection to a parti- 

ion being made and pray that a separate 
patti in respect of their own share be form- 
ed. In the witness-box Tulshi Ram makes 
these statements : 

“There was a partition in Himmatpur village. 
Govind Singh ad I were parties. My brother 
Murli Singh and Tikam Singh were also parties. 
The disputed property of Himmatpur was included 
in the said batware (partition).” 

Application dated August 11, 1933, was 
read over to him and he admitted it to be 
the application made by him in the parti- 
tion proceedings, He then proceeds ; 

“Partition has taken place and we are all in pos- 
session of properties according to decision in the 
partition case. Govind Singh is the lambardar.” 

Thus, there is no doubt that a partition 
was carried out and that separate patits 


were formed in respect of the shares of the - 


appellants and Govind Singh. It seems to us 
that, in view of the provisions of s. 233 (k), 
Land Revenue Act, the claim with regard 
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to the property in this village and mahal 
of which Govind Singh is in possession 
does not lie, The opportunity which the 


‘appellants had of raising the question of 


their proprietary title wasin the course of 
the partition priceedings in accordance 
with the provisions of s, 111 of the Act. 
They did not raise the question then. It 
seems to us that if their present claim is 
entertained, it would affect the partition of 
the mahal, We may refer to the leading 
case in Mahammad Sadiq v. Laute Ram (4), 
There have been many other cases, since 
that Full Bench decision, which are not 
all easily reconcilable, but the recent pro- 
nouncement of their Lordships of the 
Privy Oouncil in Bajrang Bahadur Singh 
v. Beni Madho Baksh Singh (5), sets the con- 
troversy at rest. We hold therefore that 
the plaintiffs’ suit was rightly dismissed 
in respect of the property situated in 
Mahal Ram Prasad of Mauza Himmate 
pur which forms part of item No, 4 of the list 
given at the foot of the plaint. The claim 
in respect of the property situated in Mahal 
Inchba Kuer of village Himmatpur is not bare 
ted. For the reasons given above, we allow 
this appeal in part, set aside the decree of 
the Oourt below so far as it dismisses the 
suit of the plaintifis for possession of the 
property in suit, other than that situated 
in Mahal Ram Prasad of village Himmat- 
pur, and pass a decree in favour of the 
plaintiffs for possession over all the proper- 
ties claimed except the property situated in 
Mahal Ram. Prasad of village Himmatpur. 
It is argued on behalf of the defendant 
Tespondent that the pleintiffs are not ene 
titled.to any mesne profits as the, defendant- 
had entered into possession with the leave 
and licence of the plaintiffs, Reference is 
made tothe definition of “mesne profits” 
in 8. 2 129), Civil Procedure Oode, and it is 
argued that the word ‘“‘wrongful” implies 
that pcssession should have been taken -by 
improper means. In our opinion, this argu- 
ment is without force. There is no question 
of any leave or licence. The plaintiffs 
claimed a decree for possession over certain 
property to which, they’ alleged, they were 
entitled by inheritance. The defendant 
pleaded a settlement or family arrangement 


‘in bar of the plaintiff’s claim. The docu- 


ment on which the defendant relies in proof 
of this settlement or family arrangement 

(4) 23 A291; A W N 1901, 86 (F B). 

(5) (1938, A L J 786; 175 Ind. Oas. 775; A I R 1938 
P O 210: 65 I A 314; 13 Luck 508; 328 L R R45; 1938 
OLR 381; 1938 A LR 658; 11 R PO17;4 B R 713; 
1938 O W N 608;:1988 B' D' 606; (1938) 2 MLJ596; . 
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has been held to be inadmissible in evidence. 
The result is that in law there is ao family 
arrangement which can bar the suit. In 
these circumstances the possession of the 
defendant must be held to be, wrongful in 
the eye of tke law. JE is not necessary that 
possession in order to be wrongful murt 
have been obtained in consequence of scme 
improper act as urged by the learned Ooun- 
sel. We hold, therefore, that the plaintiffs are 
entitled to mesne profits of the property in 
respect of which we have granted them a 
decree for possession. - They will get mesne 
profits for the three years preceding the in- 
stitution of the suit as well as pendente lite 


and future mesne profits up to the date of. 


delivery of possession. The plaintiff will 
also get interest’ on the amount, of mesne 
profits at the Oourt rate. The case is re- 


mitted to the Court below for the ascertain- 


ment of the amount of mesne profits and for 
the passing of afinal decree for the recovery 
of the amount so ascertained in accordance 
with the observations made above. The 
parties shall receive and pay costs in both 
Qourts in proportion to their success and 
failure, 
D. i Cese remitted. 


Se Maman 


LAHORE HIGH COURT 
Second Appeal No, 23 of 1938 
October 31, 1933 

ABDUL RASHID, J. 
HARI SINGH PREM — PLAINTIF — 
APPELLANT 
versus 


MOTI RAM—DBEFENDANT—RB8SPONDHNT. 
Custom (Punjab)~—Adoption—Jats of Gurgaon Dis- 
trict—Adoption of marrted person with Hindu Law 
adoption ceremonies — Adoptee is transplanted into 


1 


Jomiy of adoptive father —Altenation—Reverstoner ` 
t 


— Right of, to challenge, is independent and individual 
—Question of limitation is governed by. law of 
reversioner suing—Reverstoner minor—He can bring 
suit within three years of his attaining majority— 
Custom — Validity — Custom, whether invalid only 
because it isat variance with Hindu Law—Oustom, 
when invalid, stated. 

Among the Jats of Gurgaon District when an adop- 
tion of a married person. takes place and all the 
ceremonies connected with the Hindu Law adoption 
are performed on the day of adoption, the adopted 
person is completely transplanted from the family 
of his natural father into that of his adoptive father, 
Juglal v. Jotram (T), followed Giasu v, Hardial (8), 
relied on: [p. 99, col. 1.] 

The right of the reversioners to contest an aliena- 
tion by the male holder is not a joint and in- 
divisib 
sue does not.debar. the other from suing at all. Each 
one of the, reversioners ‘has, an independent: and: 
individual right to sue though the, dearee obtained by; 
oné may enure for the benefit of all. Inasmuch as 


fat sinan piat v. Mot: ram (LAH) 


- of limitation is to be considered wi 


Pon policy. A custom cannot be d 


one and the omission by one reversioner to 


‘land in dispute. 


the right to filea suit to sèt. aside an alienation 
accrues to each reversioner separately, the question 


= gorerning the plaintiff in each case. [p.,97, 
col. 3. 


Hence, where a reversioner is minor when right to 
sue to challenge an alienation actrues to him, heis 
entitled to institute a suit within three years of his 
attaining majority. Jati Khubt Y. Matu (1), Hart 
Ram v Salt (2), Khushi Ram vi Nand Lal (3), relied 


respect tothe © 


on. ‘Venkatanarayana Pillai v. Subbammal (5) and , 


Varamma v. opaladasayya (6), distinguished. 
panga Singh v. Balwant Kdur (4), dissented 
om. 
A custom may modify Hindu Law in several im- 
portant ENEE E fa 
a certain District differa from Hindu Law is no test 
of its validity. In order that a custom, which is 
recorded in the riwaj-i am, may be declared to be 
invalid, it must be against equity, justice and -good 
conscience, or it mustbe immoral or opposed = 
to be 
valid on general consideration or because it is at’ 


- Variance with*the provisions of Hindu Law. [p. 99, 


col, 1.) ` 


8. A. from the decree of the District- 
Judge, Hissar at Gurgaon, dated Octo- 
ber 25, 1937, | 


Messra, Achhru Ram and Inder Dev, for 
the Appellant, 


and the mere fact thatcustom in - 


Messrs, Nanak Chand Pandit and Prem 


Chand Pandit, for the Respondent. 
Judgment. — The following pedigree- 


table will be helpful in understanding the — 


facts of this case : 





RAMKISHAN 
| 
kah a 7 ‘Khushala 
Jaikishan Shek 
aoe Taha: 
Sheosahai Bujan, | 
| mortgagor, 
Prem=—alleged adopted 
| son of Bujan 
Hari Singh, 
plaintiff. 


On April 10, 1928, Bujan mortgaged 
29 bighas and 6 biswas of land for a sum 


of Rs.-4,000 in favour of Moti Ram defen- ` 
‘dant, The case of Hari Singh, plaintiff,” 


is that his father Prem was the adopted 
son of Bujan, the mortgagor, and that as 


the mortgage was without consideration 


and necessity, he was entitled to challenge 
it under the Oustomary Law of the Gurgaon 
District. As the mortgagor was dead, the 
suit was to recover possession of the 
Moti Ram, mortgagee, 
pleaded intér alia ‘that the land was not 
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a 


ancestral qua the plaintiff, that Prem, the 
adopted son of Bujan, was not completely 
transplanted from the family of his 
natural father to that of his adoptive father, 
that the mortgage was for consideration 
and necessity and that as Prem, father of 
the plaintiff, had.not objected to the aliena- 
tion, the suit was barred by limitation on 
‘account of Prem’sa acquiescence. On these 
pleadings, the following issues were framed 
by the trial Court: a 
“Ml, Is the land ın guit ancestral gua the plaintiff? 

2, Is the suit within limitation and has the 
Plaintiff locus standi to sue? . 

3. Was the alienation tor consideration and legal 
necessity ?” 
“ The trial Court held that the land was 
ancestral qua the plaintiff, that the suit 
Was ‘within ‘limitation on account of the 
minority of Har: Singh, plaintiff, that the 
‘Plaintiff had a locus standi to sue- as 
his father was the adopted son of Bujan, 
mortgagor, and that the alienation was not 
for consideration and necessity, On tnese 
findings, the plaintif was given a decree 
for possession of the land in dispute 
sgainst Moti Ram. Against this decision, the 
defendant preferred an appealin the Court 
of the learned District’ Judge. The learned 
District Judge came to tne conclusion that 

land was ancestral qua “the ‘plaintiff 

‘and that the alienation in dispute was not 
for consideration and’ Decessity. The appeal 
was, bowever, accepted by the learned 
District Judge and the suit of the plaintiff 
‘dismissed on the ground that the suit was 
-barred by limitation.: It was-also-held by 
the learned’ District Judge that- under tne 
Customary -Law of the Gurgaon District the 
plaintiff's father had been completely transe 
‘planted*from his family to that of Bujan. 
The: learned District Judge granted- ihe 
plaintif a-certificate- on:the question’ of 
custom involved in the -present case, ‘Che 
Plaintiff has come up in appeal to this Court 
in-second appeal. - 
© Et was contended before me that the pro- 
perty had not bean proved to be ancesiral. 
I have read the judgments of the two lower 
QGourts:- on this pomi and-l am cf: the 
Opinion that the lower Oourt’s findings 
on this question have not been Vitiated by 
any error in law: The excerpis of the 
Tevenue records prepared by tne Patwari 


Muharrir and tne kajiyat deh nave been 


Tightly relied-upon by the - lower Oourts 
in- reaching the conclusion that the land 
in dispute had descended from Kam Kishan 
to Bujan, the mortgagor. ‘I'he plaintif was 
born on December’ zo, 1926.- The- aliena- 
tion in dispute took place on April 29, 1923, 
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The plaintiff's father Prem died in the 
year 1930. Bujan, the aliehor, died ia 
February 1931. When the right to sue for 
possession accrued to the plaintiff, he was in 
existence and was ae minor. His father was 
already dead. In these circumstances, [ am 
of ths opinion that the plaintif was entitled 
to challenge the alienation within three 
years of his attaining majority. Reference 
may be made in this ‘connection to a Divi- 
8100 Bench ruling of this Courl reported 
in Jati Khubt v. Matu (l). I was a 
party to the reported decision and I am 
still of the opinion expressed by me in that 
ruling, It was laid dowa therein that the 
right of the reversioners to contest an 
alienation by the last male holder is not a 
joint and indivisible one and the omission 
by one reversioner to sue does not debar 
the other from suing at all. Each one of 
the reversionérs has an independent and 
individual right to sue though the decree 
obtained by one may enure ior the benefit 
of all. Inasmuch as the right to file a suit 
fo set aside an Alienation accrues to each 
reversloner separately, the question of limi- 
‘tation is to be considered with respect to 
the law governing the plaintiff ın each 
case, To'the same efect are Hari Ram v. 
Salt (2) and Khushi Ram v. Nand Lal (3). 
Mr. Nanak Unand on behalf of the respone 
dent, Moti Ram, relied on a Division Bench 
Tuling’of this Uourt reported in Gajindar 
Singh'v. Balwant Kaur (4), He contended 
that- the above ruling of this Court was 
supported by a Privy Oouncil judgment 
reported in Venkatanarayana Pillai v, 
‘Subbammal (5) and Varamma v. Gopilada- 
sayya (6). All these three rulings were 
considered in Jati Khubt v. Matu (1). In 
my” opinion, the reasoning of tha Privy 
Qouncii and the Madras Full Benca rulings 
is inapplicable to the facts of the present 
‘case. With all due respect, I differ from 
the view expressed in Gajindar Singh v. 
Balwant Kaur (4). Tae reasons for my dis- 
Benting from Gajindar Singh v. Balwant 


-(1)-A I R 1937 Lah. 653; 172 Ind. Oas. 218, 39 PLR 

309; 10 R L 285. - - i 

a AIR 1934 Lah. 9885: 154 Ind, Cas, 675; 7 RL 
8 


af AIR 1983 Lah, 866; 147 Ind. Oas. 394, 6 BL 
1 = i 
ay AIR 1933 Leh, 524; 149 Ind. Oas. 696; 6 R G 


(6) 38 M 406, 29 Ind. Oaa, 298; A L R1915 P Olay: 
42 La 125,17 M L T 433; 28 M LJ 53517 Bom, LE 
468; 190 WN 641;3 L W396; (1915) M W N 395; 21 
OL J 515 (P 0). i; 

(6) 41 M 659; 46 Ind, Oaa, 202, A IR 1919 Mad. BLL; 
3ò M LJ 57,24 M LT 115, 8L W 69; (1918) MWN 
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Kaur (4) have beeh fully enumerated in 
Jatt Khubi v, Matu (1). I accordingly hold 
that the plainliff's suit is well within limi 
tation. l 

The ‘trial Gourt held that it had been 
established that Prem was adopted by Bujan 
mortgagor on November 27, 1926. The 
learned District Judge has not given any 
finding on this question. It was contended 
by Mr. Nanak Ohand, for the respondent, 
‘that the’ case ought to be remanded to 
the District Judge to determine the question 
of adoption. As the entire evidence pro- 
‘duced by both the parties on this question 
is before me, I do not think it necessary 
toremand the case. Thé registered deed 
‘of adoption (Ex. P-1) has been produced 
by the plaintiff. This deed recites that 
Bujan had adcpted Prem jn the presence 
of the biradari on October 27, 1926, and 
the ceremony of giving ‘and taking of the 
adopted son had been performed according 
to the riwa) of the biradari. In addition 
to this deed, the plaintiff had produced six 
or seven Witnesses who were present at 
the time of the adoption. Two of these 
‘witnesses are lambardars and one of them 
isa petition-writer. They also state that 
‘Prem was given in adoption by his father 
and was placed in the lap of Bujan, that 
‘a feast was held and sweetmeats were diš- 
tributed, No reason lias been shown for 
‘discrediting this evidence: “In rebuttal the 
defendant has produced two witnésees who 
‘state that in their presence no adoption 
‘took place. Moti Ram‘ defendant has also 
stated that no adoption had in fact taken 
‘Place, It must be remembered, however, 
‘that Moti Ram signed the deed of adoption, 
‘dated November 27, 1926, and this deed 
‘recites that all the ceremonies conneéoted 
with adoption had been performed" accord: 
‘ing tothe riwaj of the biradaré and that 
Prem had been placed ‘in the lap of Hujan. 
-When cross-examined, Moti ‘Ram admitted 
that: Bujan might have’ got the deed regis- 
tered at the time he adopted ‘Prem and 
‘that he might have put down his’ signature 
on the deed but that he did not remember 
it, He was further cross-examined on this 
Point and admitted’ that the contents of 
the registered deed Ex, P.-l were read over 
to him and that he put his ‘signature there- 
on, He subsequently added that he 
neither remembered having signed the 
Tegistered deed nor was he io a position 
to deny his signature,’ The evidence sum- 
marised above, in my opinion, establishes 


beyond any doubt that Prem was placed. 


in-the lap of Bujan on November z7, 1926, 
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that a feast was held and sweetmeats wert’ 
distributed and Prem was adopted by 
Bujan in accordance with the custom pre 
vailing amongst the parties. The question 
of custom involved in this case has been 
framed in the following terms by the learn- 
ed District Judge: 
“Whether in the case of Jat agriculturistp, a 
married person’s adoption could be held to amount 
to strict Hindu Law adoption so as to transplant 
him into adoptive father’s family.” i 
‘Lhe riwajeisam of the Gurgaon District 
prepared at the settlement of 182 lays 


down that.there is no limit of age beyond 


which a person cannot be adopted and that 


“a man may be adopted even after he has 


married and had children (p. 28): It is 
further stated in the rtwaj-i-am that: - 

“an adopted son loses his right to inherit'aa son 
from his natural father. lf the natural father dies 
without other sons, the adopted som can only in- 
herit ag the son of his adoptive father. An adopted 
son inherits from his adoptive father, exactly as if 
he were a naturalson. He will share as ason with 
natural legitimate sons aubsequently born to the 
adoptive father.” 


In the Guigaon District an adoption 
takes place by the adopter. taking the adopt- 
ed son in his lap. Then there is a general 
feast with music and some time dancing 
and a distribution of sweetmeats. It was 
held in Jugial v. Jotram (7) by a Division 
Bench of this Court that in the Karnal 
District, unlike the ordinary adoption under 
Punjab Oustomary Law, the Hindu concép- 
tion of adoption prevails. by which ‘the 
adopted son is completely severed from his 
natural family and becomes a member of 
the adoptive family, The provisions of the 
riwaj-team of the Karnal District , repro» 
duced in this judgment. are very similar 
tothe provisions of the riwaj-t-am of the 
Qurgaon District ‘reproduced above, lû 
Grasu v. Haratal, 59 Ind. Oas. o2 (3), it was 
held that customary adoption of an heir is 
almost unknown 11 the districts waich form 
part of the old Delhi territory. Where there- 
fore adoption is proved to have taken place 
among Jats of Gurgaon District, the pre- 
sumption is that the adoption was a formal 
one. In the present case, the Parties are 
Jats of the Gurgaon District. Further, it 
has been established that ceremonies 
connected with Hindu Law. adoption were 
actually performed by Bujan on the day of 
the adoption. The observations made in the 
reported case reterred to above are appli» 
cable with full force to the facts of the 


125 Ind. Cas, 896; A I R1930 Lah, 703; 
(8) A IR 1920 Lah, 284; 59 Ind. Oas. 83; 0P WR. 
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‘present case. I, therefore, hold that Prem was 

completely transplanted from the family of 
his natural father into that of his adoptive 
father Bujan. 

The principal contention put forward by 
Mr. Nanak Chand cn behalf of the respon- 
dent was that the adoption of a‘ married 

"man was illegal under Hindu Law under 
all circumstances, that it was illegal even 
among Sudras and that a custom: which is 
at- Variance with this provision of Hindu 
Law cannot be held to be a valid custom. 
The learned Counsel quoted a large number 
of. rulings to the effect thatthe adoption of 
a, married man was illegal under: Hindu 
Law even amongst the Sudras. I find my- 
Self unable to agree with the contention 
of the learned Counsel. A custom may 
modify Hindu Law in several important 
particulars, and the mere fact that custom 
in a certain District differs from Hindu 
Law is no test of its validity. In order that 
a custom, whichis recorded in the riwaj-i- 
am, May be declared to be invalid, it must 
be against equity, justice and good cone 
science, or it must be immoral or opposed 
to public policy. A custom cannot be de- 
clared to be invalid on general consideration 
or because itis at variance with the pro- 
visions of Hindu Law. It appears that apart 
from the adoption Hari Singh plaintiff is 
the nearest reversioner of Bujan. In these 
circumstances even if Hari Singh is regard- 
ed‘asthe grandson of Shib Sahai and not 
the grandson of Bujan, mortgagor, he would 
be entitled to the decree prayed for. 
the reasons given above, I accept this 
appeal, set sside the judgment and the 
decree ofthe learned District Judge and 


restore that of the trial Court. Having. 
regard to all the circumstances, I order that 


the parties shall bear their 
throughout: `- 
Ba °° 


,own , costs 


E Appeal accepted. 
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MADRAS HIGH COURT 
Oriminal Appeal No. 80 of 1938 
April 14, 1938 


Bourn, J. 
In re VEERANA KONE— APPALLANT 

Penal Code (Act XLV of 1860), s. 364—There was 
held no legal evidence for conviction 
under s. 364. 

An accused was convicted under s. 364, Penal 
_Oode. There was no evidence of the commission of 
this offence except the statement made by the 
acoused to the Sub-Inspector of Police. Moreover, the 
whole of this statement was not admissible under 


5. 37, Hvidence Act. The gole- evidence relevant - 


under s. 464 was that the mother of abducted per- 


In re marana Kons (MADR,) 


For. 


of accused 
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son who merely said that the accused’ accompanied 
her son just before his abduction : 

Held, that there was no legal evidence for convic- 
tion under s. 364, 

“Or. A. against an order of the Sessions 
Court, Madura Division, in Oase No. 149 of 
1937. 

Mr. A. S. Sivakaminathan, for the Crown. 


Judgment .— The appellant has been 


‘convicted by the learned Sessions Judge 


of Madura for offences under ss. 364, 201 
and 202, Indian Penal Oode. He was tried 
along with two others for the murder of one 
Mayalagan on or about May 95, 1937. 
Mayalagan left his home on the morning 
of that day with the intention of going to 
Vellaikundram. His mother P, W. No. 4 
says that the appellant came at the time 
that her son was starting and accompanied 
him, Mayalagan did not come back home 
aod after some days his mother went to 
Vellaikandram and made enquiries about 
him and when it was found that he had 
not been to Vellaikundram she questioned 
accused No. 1, the present appellant. He 
told her that her son had gone to Madura, 
Search in Madura proved fruitless and 
when P. W. No. 4 again questioned the 
appellant he said that he had gone to 
Melakottai. She could not find him there 
and when she questioned the appellant a 
third time he said that Mayalagan had 
gone to Ayyankottei. These varying state- 
ments of the appellant made P. W. No. 4- 
suspect him and on: May 29, she made a 
complaint to they Village Munsif that her 
son was missing and that this appellant 
who had gone with him had given discrep- 
ant accounts of the. places to which he had 
gone. The appellant was arrested on 
May 31, and when questioned by the Sub- 
Inspector of Police, P. W. No. 11, he made 
a long confession in the course of which he 


” described where the dead body of Mayala- 


an had been concealed. He took the Sub» 
pector and other witnesses to the place 


, near Alagarkoil where there were borehole 


latrines and there he showed two borehole 
latrines in one of which a headless trunk 
and in the other a.human head were 


. found. It was impossible to identify the 
', corpse sincs putrefaction had set in every 


part, but along, with it were found articles 
of clothing which were identified by the 
mother and sister of Mayalagan. Ib was also 
proved that Mayalagan had had. his left 
tibia fractured in March 1930 and that the 
left tibia of the corpse had been broken. It 
wag therefore clear without the possibility 
of reasonable doubt that the corpse wag. 
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that of Mayalagan. Against accused Nos. 2 
and J there was no evidence except the 
statement made by this appellant who 
alleged that he at their instance had per- 
suaded the deceased to go towards the hills 
in order that they might kill him. He 
alleged that the murder had been commit- 
ted by accused Nos. 2 and 3. The learned 
Sessions Judge acquitted accused Nos. 2 
and 3 but convicted accused No. 1 of 
abducting Mayalagan in order that he 
might be murdered and sentenced him to 
ten years’ rigorous imprisonment fcr that 
offence. He convicted him also under a. 201 
for assisting in concealing the body of 
Mayalagan and sentenced him to seven 
ears’ rigorous imprisonment. He convicted: 
im also under s. 202 for intentionally 
omitting to give information of an offence 
of which he was legally bound to give 
information and sentenced him to six 
months’ rigorous imprisonment. 

. The conviétion under s, 364, Indian Penal 
Code, cannot be supp rted. There is no 
evidence of the commission of this offence 
ozo the statement Ex. K made by the 
appellant to the Sub-Inspector of Police. I 
cannot agree with the learned Sessions 
Judge that the whole of this statement was 
admissible under s. 27, Evidence Act. The 
preamble in which the appellant alleges 


that accused Nos. Z.and 3 indtigated him to. 


take the deceased to.the hills in order that 
he might be murdered cannot be sgaid. to 
have any relation to the discovery of the 
corpse in the borehole latrines. The sole 
evidence relevant under s. 364 is that of 
P. W. No. 4 who merely says thatthe 


appellant accompanied her son when he- 


was going to Vellaikundram. I therefore 
set aside the conviction under .8. 364, Indian 
Penal Oode, and the sentence of ten years’ 
rigorous imprisonment. lt is quite possible— 
indeed higly probable—that the accused did 


Kidnap the deceased, but there is no legal. 
evidence of it and therefore this. appeal. 


must be allowed in regard to that offence. 
The convictions under ss. 20) and 202, Indian 
Penal Code, are correct. ‘he sentences 
are not excessive; they are confirmed. -- 


NE. Order accordingly. 
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LAHORE HIGH COURT 
Civil Revision Petition No, 1024 of 1938 
February 20, 1939 
TEK OHAND, J. 
MODERN FINANOK, Lro., DELHI— 
PLAINTI Fe —PRTITPONER 


versus. ; 
OM PARKASH AND ANOTHBR— DRPANDANTR— 
FREPONDENTS : 
Contract—Hire-purchase—Rights and ` obligations 
of parties depend on conditions of contract— Right 


to recover rent, tf lost by exercise of right to re- 
take ession. 

In hire-purchase cases the rights and obligations 
of the parties depend primarily on the conditions 
of the particular contract between them. The 

eneral rule is that in a, hire-purchase agreement 
the right of the owner to recover rent is not loat 
by the exercise of the right to re-take posseasion, 
even inthe absence of an express stipulation to 
that effect. Brooks v. Beirstein (2), relied on. 


O. R.P. from the decree of the Judge, 
m Oause Court, Delhi, dated August 31, 
1938. ; 


Mr. Indar Dev, for the Petitioner. 


Mr. Faqir Chand Mital, for the Respone 
dents. 


Order.—The plaintiff company brought 
a suit against the defendants for recovery | 
of Rs. 200-7-0 alleged to be due on & 
hire-purchase agreement. The defendants . 
denied. the. claim; The Oourt below has’ 
granted the-plaintiff company a decree for = 
Rs: 39-13-6 only. The plaintiff y. 


“6 ‘company .- 
has come in- revision and prays that the 
claim be decreed in full. The admitted 


facts are that on September 7, 1937, defen- 
dant No. 1 entered into a hire-purchase 
agreement with the plaintiff company in 
respect of a motortruck, and defendant’ 
No, 2 guaranteed the due payment of the 
hire moneys and the performance of the 
other terms of the agreement by defendant ` 
No. 1. The price of the truck was fixed at © 
Rs. 3,248, out of which Rs. 700 was paid by 
defendant No. lto the plaintiff company 
on the date of the agreement and the, 
balance was to be paid in 15 monthly instal- 
ments, the first instalment of Rs; 222 bein 
made payable on ‘November 1, 1937, and 
subsequent instalments of Rs.:09 on the 
first ot each succeeding month The other 
terms are givenin the agreement’ signed 
by the parties, of which those contained, 
in paras. 4,6 and 8 are importunt for our: 
present purposes. Asthe learned Judge 
has not referred tothese terms at all, it is 
necessary to set them out in some detail. 
here, In para, 4 the hirer agreed to pay to : 
the owners interest atone per cent,- per 
mensem On the amount of any sums overdite ~ 
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‘rom him tothe owners in respect of the 
Vehicle. He further agreed that the hire 
Payments to be made by him as specified in 
the agreement 

“are not subject to suspension or delay by reason 
of the vehicle undergoing or requiring repairs, 
or being suspended by any traffic authority, or 
being under & pending insurance claim, or on 
account of any other cause or reason whatsoever.” 

In pare, 6 (a) it was provided that 

“the owners may, with or without notice to the 
hirer, terminate the contract of hiring and forthwith 
re-take and recover possession of the vehicle, if 
any monthly hire or part thereof is in arrears or 
left unpaid.” ; 

It was also agreed in the same clause 
that if -the hiring was determined by 
the owners or by the hirer in the manner 
herein provided, all hire up to the date 
of such determination and damages for 
the breach of thisagreementshall be paid 
by the hirer to the owners and no pay- 
ment, credit or allowance in respect of 
payments previously made shall be made 
or allowed to the hirer. In the last part of 
para. 8, it was stated that notwithstanding 
any loss or accident to or total loss of the 
said vehicle, the hirer agreed to pay the 
hire as and when due to the owners and not 
to claim from the owners any extension of 
time for payments of hire on account of 
accident or any compensation for loss of 
profits arising therefrom for the period the 
vehicle remains under repair. Jt is com- 
mon ground that the first instalment of 
Rs, 222 was payable on November 1, 1937, 
but defendant No.1 did not pay it on that 
date, On November 5, 1937, the vehicle, 
while being driven by defendant No.1 on 
the Delhi-Rohtak Road, met with a serious 
accident. Defendant No, 1 immediately 
wrote tothe plaintiff company informing 
them of the accident, which had resulted 
in ‘considerable damage” and stating that 
the vehicle waslying at the place of the 
accident and will have to be brought to 
Delhi for necessary repairs. Along with 
this letter, defendant No. 1 sent a duly 
signed “claim form,” which the plaintiff 
was requested to forwardto the Insurance 
Oompany. On receipt of this letter, the 
plaintiff wrote to the Insurance Company 
on November 6, 1937, informing them of 
the accident and forwarding the “claim 
form.” The plaintiff then had the track 
brought to Delhi by rail and had the neces- 
sary repairs carried out and the claim 
against the Insurance Company settled. 

The next instalment of Rs, 209 was due 
on December 6, 1937, but defendant No. 1 
failed to pay it,, nor did he take back 
delivery of the vehicle, Accordingly, on 


MODBEN PINANOH, LTD, ?, OM PARKASH (LAH.) 


101 


December 6, 1937, the plaintiff served a 
notice by post on defendant No. 1 informing 
him that owing to his default in payment of 
the hire money, they had “resumed posses- 
sion of the truck and the contract of hire 
is now terminated under cl. 6 ‘a’ of the 
conditions of the agreement.” It was stated 
that a sum of Rs. 477-7-0 due on account 
of the inatalments payable on November |, 
and December 1, 1937, respectively, and 
proportionate hire from December 1, to 
December 6, 1937, plas overdue interest and 
telegraphic charges. was due. It was also 
noted thatthe above demand was exclue 
sive of and in addition to, any further 
damages that might be incurred bv the 
plaintiff -in the furtker disposal of the 
vehicle. Defendant No, 1 sent no reply to 
this notice, but on December 10, 1937, he 
paid the sum of Rs. 217 towards the amount 
claimed. As defendant No. 1 failed to pay 
the balance of Rs. 260-7-0 the plaintiff 
company, on January 15, 1938, instituted 
the present suit for recovery of the amount 
against both defendants. 


The defendants denied their liability 
pleading that the plaintiff had really 
“resumed possession” of the truck on Nov- 
ember 6, 1937, and not on December 6, 1937, 
as alleged in the plaint, and therefore 
the contract of hiring term‘nated on that 
date and the plaintiff company was not en- 
titled to hire after that date. At the com- 
mencement of the trial, plaintiff's Counsel 
atated that the vehicle had since been sold 
and the plaintiff had suffered a loss of 
Rs 260. This statement was not challenge 
ed by defendants’ Oounsel. Neither party 
produced any oral evidence but relied upon 
the documents cn the record, which consiste 
ed of the hire-purchase agreement and the 
correspondence referred to above. The 
learned Judgein a brief judgment with- 
out referring to the conditions of the cone 
tract or the correspondence between the pare 
ties, observed that thecase was on all fours 
with Chhote Lal v. Parkash Chand, 137 Ind. 
Cas. 234 (1) a Single Bench decision of this 
Gourt following which he held that the plain- 
tiff by “acquiescing” . in the return of the 
vehicle on November 5. 1937, must he taken 
to have “rescinded” the contract and there- 
fore is not entitled to hire after that date. 
Ag defendant No. 1 had admittedly paid 
Rs. 217, which was the hire up to October 
31, the learned Judge passed a decree for 
Ra, 33-136, being the reat of the first five 


(1) 137 Ind, Cas 334; ATR 1933 Lah. 384; 33 P 
L R 482; Ind, Rul. (1932) Lah. 309. , 
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days of November 1937 and he disallowed 
the rest of the claim. 
- The decision in Chhote Lal v. Parkash 
Chand, 137 Ind. Oas. 234 (1) relied upon 
-by the lower Court, proceeded on its own 
-peculiar facts and does not lay down any 
Tule of general application which might 
govern ihe case before us. It ig hardly ne- 
cessary to say, that in euch cases the rights 
and obligatiors of the parties depend pri- 
marily on the conditions of the particular 
contract between them. The terms of the 
contract relating tothe transaction, which 
was the subject of dispute in the case cited, 
are not given inthe report, bat it seems 
that it did not contain any conditions 
simiJar to those given in paras. 4,6 and 8 
of the present agreement. Indeed, it 
appears from the concluding portion of the 
judgment in that case that no such condi- 
tions existed there, for it isatated that “both 
parties understood that the hire-purchase 
had ceased for the time being until the 
lorry was in good order again. In the case 
-before us, however, it’ was specifically pro- 
vided in para 4 that the hire was not sub- 
ject to suspension by reason of the vehicle 
undergoing or requiring repairs or being 
under a pending insurance claim or for any 
cause Or reason whatsoever. 

Farther, it was found in that case that 
the owner had kept the vehicle in his 
control for more than five months after the 
accident without any reason able cause, 
and on these facts it wag held that the 
owner must be taken to have acquiesced in 
the return of the vehicle by him and that 
the reception of the article and his acquies- 
cence amounted toa rescission of the con- 
tract. In the present case, however, the 
facts are entirely different. The first in- 
stalment was due on November |, 1937, but 
the defendant did not pay on that dats as 
stipulated. Five days later, on November 
9, the accident took place. Intimation was 
given : to the plaintiff company on the 
same day -by defendant No. 1, who express- 
ly asked the plaintiff to have the truck 
transported to Delhi, have it repaired, and 
put in a claim with the Insurance Company. 
The plaintiff carried out the instructions 
forthwith. It cannot therefore be said that 
by receiving the vehicle on that date -the 
Plaintiff intended to rescind the contract, 
Nor is there any proof that the plaintiff was 

uilty of any laches. Having regard to the 


‘considerable damage” done to the truck: 


in the accident, the period taken in hav- 
ing it-repaired and settling the claim with 


the Insurance Company can, “by no, means,- 
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be said to be unreasonable. It is signifi- 
‘cant that defendant No. 1 did not ak for 
the return of the vehicle, nor did he pay, or 
offer to pay, the instalment due on Decem- 
ber 1, 1937, Under the terms of the agree- 
ment, therefore, the plaint? was entitled to 
make a demand for the «arrears of the 
instalments on December 6, and also’ to 
intimate that on account of breach by the 
defendant, the contract stood terminated 
from that date. On these facts, it is im- 
possible to hold that there was any rescis- 
sion of the contract by the plaintiff: on 
November 5. It is also significant that the 
defendant did not send anv reply to the 
plaintiff's notice of December 6, denying 
the facts mentioned therein or alleging that 
the plaintiff had terminated the contract on 
November 5. This also shows that thé 
defence now put forward is an after- 
thought. 

As stated already, the claim has to be 
determined in accordance with the terms of 
the agreement of September 7, 1937, and 
according to them, the hire was not sus- 
pended’ by reason of the accident or the 
vehicle undergoing or requiring repairs, 
nor hasit been proved that the contract 
was rescinded by the plaintiff on any date 
earlier than December 6, 1937. The genee 
ral rule, also, is that in a hire-purchase 
agreement the right of the owner to recover 
rent isnot lost by the exercise of the 
right to re-take poesession,” even in the 
absence ofan express stipulation to that 
effect : Brooks v. Beirstein (2), The defen- 
dants were clearly in breach and are 
liable to pay the full amount claimed. I 
accept the petition for revision, and ‘in 
modification of the decree of the lower Oourt, 
pass a decree in favour of the plaintiff 
company against the defendants for 
Rs, 260-7-0 with costs in both Courts, R 


B. Petition accepted. f 
(2) (1909) 1 K B 98; 78 LJ K B 243;99 LT 
970. 





NAGPUR HIGH COURT 
‘Miscellaneous Appeal No, 171 of 1937. 7 
March 16, 1939 “ 
Stons, O. J. AND Boss, J. ie 
MANAKLAL—Puaintiry—APPALLANT 
versus 
Musammat PHULABAI AND aANOTHER— . 
DAFANDANTS— RESPONDENTS ; 
Civil Procedure Code (Act V of 1908), O, IX, r. 8, 
0. XVII, r. 2—Oase reaching stage after issue stage 
has in part passed—Court is not ledto emerctss 


1939 : 


tm, 

powers under O. IK, r. 8, but should, in doubtful case, 

make order under O. XVII, r. 2 — Order under 

oe r. 2 read with O.IX, r. 8—Whether appeal- 
e. 

Courts should not lightly dispose of litigation with. 
out going into the merits. It is also equally plain 
that Courts are bowad in certain circumstances to 
dismiss cases for default. One case is that indicated 
in O. IX, r. 8, Civil Procedure Code. It is true that 
when a case reaches the stage after the issue stage 
has in part been passed, the Court is not compelled to 
exercises its powers under O IX, r. R, but is given 
power to make another order under O. XVII, r. 2, 
oe in any doubtful case the Oourt should so 


If an order is made under O. XVII, r. 3, read 
with O. IX, r. 8, Oivil Procedure Oode, then it is as 
though it were an order under O. IX, r. 8 and it is 
not appealable at all. f 


' Misc, A. from an order of the District 
Judge. Ohhindwara, dated April 8, 1937, in 
M.J.O0.° No. 7 of 1937 for restoration of 
To Suit No. 6-A of 1936, dated March 4, 


Rai Bahsdur M. B. Kinkhede with Dr. 
D, W. Kathalay and Mr, A. R. Kulkarni, 
for the Appellant. 


Mr. M. R. Bobde with Mr. R. N. Padhye, 
for the Respondents. 


“ Order.—This order governs Miscellaneous 
= Sag 165 of 1937, and No. 171 of 
The first of these appeals is from an order 
dismissing a suit. The nature of the order 
we shall examine later. The second of 
these appeals is from an order passed on 
an application to restore. the suit. A 
preliminary objection is taken to the 
maintainability of the first of these appeals 
oa the ground that the order in question 
was either- under O. XVII, r.3, or under 
O. XVII, r. 2 readin with O. IK, r. 8. If 
the first of the two then clearly the order 
amounts to a decree which is appsalable 
and indeed an appeal has been . admitted 
and is pending but is not now before us. 
If the order was made under 0. XVII, 
r. 2 read in with O, IK, r. 8, then it is as 
though it were an order under O. IX, r. 8 
and it is not appealable at all. In our 
opinion the order in question was passed 
under the authority conferred by O. XVIL 
r. 2 read in with O. IX, r. 8, and accordingly 
no appeal lies. The objection is upheld. 
But: although that be so. the second 
Mi&cellanecus Appeal does lie and raises 
the merits of the case sufficiently. 

It is next urged that Miscellaneous 
Appeal No. ‘171 ‘of 1937 cannot be 
entertained because the application on 
which the order was made was untenable, 
This is founded .on the argument-that the 
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lower Oonrt in pissing its first order was 
operating under O. XVII, r. 3. If that were 
so the proceedings ended with a deoree 
dismissing the suit and there could there- 
after be no question of applying under 
O. IX, r. 9, for restoration, AS we have 
already observed, the Oourt operated under 
O. XVIL r. 2 read in with O. IX, r. 8. 
There is, therefore, no substance in this 
objection. a 

That leaves the question whether on an 
application being made under O. IN, r.9 
read io with O. XVII, r. 2, the Court should 
have. restored tLe suit. The rule provides 
that a plaintiff so situate: 

“may apply for an order to set the dismissal 
aside, and he satisfies the Oourt that there 
was sufficient cause for his non-appearance when the 
suit was called on for hearing, the Court shall make 
an order ang oo the dismissal upon such terms 
as to costs or otherwise as it thinks fit.’ 

The learned Judge same to the conclu- 
sion that no sufficient cause had been 
shown. The ground that was taken before 
him is the same as the ground that has 
bean taken before us. The application 
was supported by an affidavit to the follow 
ing effect : 

“That the plaintiff about a fortnight prior to the 
date fixed for evidence in the above case got an 
attack of typhoid and continued to be confined to bed 
upto March 4, 1937. 

That on account of the aforesaid illness plaintiff 
could not attend the Oourt on March 4, 1937, and 
was unable to instruct his Counsel to examine his 
witnesses.” 

There is also a doctor's certificate put in 
to the following effect; 

“I hereby certify that I have examined Manekalal, 
son of Bhimraj at village Karmadi, who is in 
extremely debilitated condition as & result of 
continued type of fever for 14 days (probably para- 
Pigs fever). He is not in a position to attend 

urt at least for a fortnight.” 

This is a claim waleh has been launched 
by the plaintiff in forma pauperis, It is» 
claim for a very substantial amount, 
approximately a lakh of rupees. It is a 
claim thatis apparently foanded upon the 
plaintiff’s right springing outof adoption 
and the first question for determination was 
as to the factum of adoption, We gather 
this from the Order Sheets and the nature of 
the preliminary issue, that was settled as 
long ago as November 30, 1936. That quese 
tion of fact was going to be the subject 
of keen contest. The plaintiff alone named 
no fewer than 70 witnesses. The Oourt, 
secing that it was likely to be a lengthy 
case, set aside a whole week, Marah 4, 5,6, 8, 
9 and 10, for the hearing of thes: wit- 
nesses. On the very day that the first set of 
witnesses—and each day had its appropriate. 
witnesses allocated to ik—were to be examined, 
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Counsel appeared for the plaintiff and asked 
for an adjournment, and on that being 
refused, said he bad no instructions where- 
upon the case was dismiesed. 

It may be laid down as a certain proposi- 
tion which hardly admits of exceptions that 
Courte should not lightly diapose of litiga- 
tion without going into the merits. It is 
also equally plain that Oourts are bound 
in certain circumstances to dismiss cases 
for default. One case is that indicated in 
O. IK, r. R. It is true that when a case 
reaches the stage that this bad {that is to 
sey, after tte iesue stage has in part been 
passed), the Court is not compelled to 
exercise its powers under O. IX, r. 8 but is 
given power to make another order under 
O, XVII, r.2, and in any doubtful cage the 
Court should go act. 


It is, however, a matter for comment that 
for some years past in this Province the 
provisions of O. XVII, r. 1 were almost 
universally. departed from. Those provi» 
sions, in our opinion, are extremely salutary. 
They make for justice, avoid coaching of 
witnesses, prevent to some extent perjury. 
Those provisions require that a case, once 
the witness stage is reached, shall be 
tried from day to day until it is concluded, 
If cbeyed, long periods donot elapse bete 
ween the giving of evidence by one side 
and the giving of evidence hy the other or 
the giving of evidence by one witness and 
the giving. of evidence by another. The 
strictest instructions bave been given to 
all the Judges in this Province to see that 
that rule is complied with. Inspections are 
made to see whether those orders are being 
obeyed-and Judges have their confidential 
files marked if it is found that they are 
not obeying those instructions. It is a 
little hard on Judges to require them to 
comply witharuleof that nature, and tten 
when they set aside a suitable period (as 
this learned Judge did) for the disposal 
ofa lengthy witness case for day to day 
trial, to excuse a litigant whose conduct 
has resulted in the time thus set apart 
being wasted, In this case the learned 
Judge took occasion to inspect the Courts 
over which he bas administrative control. 
Some Ju€ges would not be ina position 
to 80 spend their time, Fixing: other cases 
would be quite impracticable bearing in 
mind the circumstances appertaining in this 
Province. 


There considerations, powerful as they 
are, should not, however, be allowed to 
destroy a meritorious case where the 
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bona fides are not in doubt and where & 
sufficient cause for the failure existe. But 
here there is no doubt that bona fides are 
completely lacking. It is said that the 
plaintiff could not instruct his lawyer 
because he (the plaintiff} was ill It 18 
within the experience of very one who 
has been a lawyer that instructions to 
lawyers are given long before a case is 
called on in Oourt, certainly in a case of 
this tvpe involving the calling alone by 
one side of 70 witnesses. Here the critical 
date was March 4,1937. The application 
for leave to sue as a pauper, which embodies 
the plaint, was filed on November 9, 1935. 
That plaint which is drafted bv a Pleader 
could clearly not have been drafted by him 
unless he received instructions. A 
preliminary issue was settled on November 
30, 1936, after Counsel had-made statements 
in Court. Time for filing lists of wit- 
negses was given on December 23, 19836. 
On January 2, 1937, the plaintiff gave a 
het of 70 witnesses and those witnesses were 
allocated their various days. Iblis, in our 
opinion, obvious that no Connsel could 
array all his: witnesses like that putting 
this man in the first day, that man in the 
second day,.and so on, unless he had 
instructions as to what they would say or 
the sort of evidence they were going to 
give or the subject they were going ‘to. 
speak about. The question that was going 
to be spoken to by these witnesses was: - 
the factum of adoption. The date of that 
event was so far back into the past that 
the plaintiff who is now 20 was then 4. 
Itis manifest that a child of 4. or a man, 
of 20 speaking with the knowledge of a 
child of 4 with the defects -of memory 
stretching over 16 years to overcome, 
would not be in a position to give anybody 
instructions as to the details of the events 
that occurred at that date. On the other 
hand the plaintiff's father who would bea 
prominent participant .in the adoption 
ceremonies would be more likely to be 
acquainted with what on that date occurred. 
The plaintiff's father was in the Oourt 
on March 4, 1937. The learned Judge 
suggested to Counsel who appeared and 
asked for an adjournment that he might, 
take instructions from the father if be, .the 
Qounse], was not sufficiently acquainted 
With the case to be able to call witnesses. 
After consultation the Oounsel found 
the father unable to give him any instruc- 
tions, 


Their Lordships of the. Privy Council, 


1839 


observe in Motilal v. Thakur Ujiar Singh 
(1): = 
“Their Lordships cannot egree with the course 
taken by the Appellate Court. As found by it, there 
was no “good cause shown” before the lower Oourt, 
and without such ‘good cause shown” it ‘was 
therefore bound toepass the judgment it did The 
Appellate Oourt £ not say that any such “good 
cause’ was. sho even before them, , and it is 
dificult to understand, therefore, under what 
powers they claimed to overrule the lower Oourt " 


We should be opening ourselves to 
similar criticism if we in this case over- 
ruled an experienced Judge when he 
concludes that no good cause was shown 
for the non-appearance, Not only was it 
not shown to him, but it has not been 
shown to as, What has been shown tous 
is (accepting the medical certificate and 
the affidavit) that the plaintiff was too ill 
to attend the Oourt on that day. We have 
not been shown that he was unable to 
instruct anybody to appear for him on that 
date, Unless the work of Courts is to be 
reduced to chaos, or, alternatively, unless 
the provisions of O. XViI,r.1, are to be 
given the go-by, some stop must be put 
to practicer such as these—practices which, 
as a rule, have as their motive the unfair 
conduct of litigation, Whether thatis so 
here or not we ate not called upon to 
decide, - All that we have to decide is 
whether the learned Judge was justified 
in concluding that sufficient cause had 
not been shown. In our opinion, the 
learned Judge was quite right in’ conclud- 
ingon the evidence before him and the 
materials on the record that no sufficient 
cause for non-appearance was shown. The 


result is that the appeal fails and is dise’ 


_ missed. a 
- The learned District Judge has, we think, 
perhaps exceeded what was called for in 
the matter of costs, But in view of the! 
offer of the defendants-respondents to 
forego their entire costs on appeal, we let 
that order as to costs stand as being more 
beneficial to the plaintif than half costs in 


both the Courts which-we would otherwise. 


have to award to the defendants, 


B, an Appeal dismissed. 
(1) 24N L R 182 at p 185; 109 Ind. Oas. 467; ATI R- 
1928 P O 137; 26 A 600; 47 O L J 607; 320 WN 
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LAHORE HIGH COURT 
Second Appeal No. 972 of 1938 
; November 29, 1938 
ABDUL RASHID, J. Ti 
Musammat JAMILA KHATOON — 
PLAINTIFF—APPHLLANT ce 
VETSUS i 
ABDUL RASHID —Durenpant— 
ResPonDgENT 
Oontract—Husband and wife~Agreement that in 
case of strained relations, wife would get customary 
maintenance, executed by husbandat time of marriage 
—Agreement, tf vord 
Where the husband executes an agreement con- 
temporaneous to the marriage, that ina cage of 
strained relations between him and his wife, the latter 
would be entitled to her customary maintenance, the 
a ment is not void under any provisions of law. 
Mahomed Ali Akbar v. Fatima Begam (1) and Mansur 
v. Azizul (2), relied on. : 
S. A. from the decree of the District Judge, 
Delhi, dated April 21, 1938. E 


_ Mr. Bishan Narain, for the Appellant., 
. Mr. Kahan Chand, for the Respondent. 


Judgment.-—On November 23, 1931, a 
marriage was solemnized between Musammat 
Jamila Khatun, plaintif, and Abdul 
Rashid, defendant.. On the date of the 
marriage, two documents were executed. By 
means of one of these documents the 
father of Abdul Rashid gave a house to the 
married couple in equal shares. By means 
of the other document; Abdul Rashid under- 
took not to ill-treat his wife, and further 
stated that in case relations between him 
and his wife became strained, she would 
be entitled to claim the customary mainten- 
ance from him. It appears that some time 
before Marcb, 1935, Abdul Rashid began to 
ilktreat his wife in order to coerce her 
to give her half-share of the house to bim, 
On her refusal to transfer her half of the 
house to him he continued to treat her in 
such a manner that she was compelled 
to leave his house in March, 1935. On July 
8, 1936 Musammat Jamila Khatun institut- 
ed the present suit for recovery of Rs, 150 
a8 maintenance for 15 months at the rate 
of Rs 10 per mensem,. The defendant 
pleaded inter alia that Musammat Jamila 
Khatun was not entitled to any maintene 
ance because she had left his house with- 
out his permission, Abdul Rashid also 
instituted a suit for restitution of conjagal 
rights against Musammat Jamila Khatun, 
Both these suits were tried together and 
both were dismissed by the frial Oourt. 
Musammat Jamila Khatun preferred an 
appeal in the Court of the learned District: 
Judge. “The learned District Judge) dis. 


na 
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misred her appeal on the ground that there 
was no consideration for the postenuptial 
agreement, according to which, Abdul 
Rashid undertook to pay maintenance to 
his wife, Against this decision Musammat 
Jamila Khatun has preferred a second 
appeal to this Court. 

~- It appears to me that the learned District 
Judge has built up a new case for the defen- 
dant. In bis written statement Abdul Rashid 
never stated that the agreement to pay 
maintenance dated November 23, 1931, was 
Void 'as -there was no consideration for ‘it. 
Under O. VIII, r. 2, Civil Procedure Oode, it 
is laid down that the defendant must. raise 
by his pleading all matters which show the 
suit not to -be maintainable, or that the 
transaction iseither void or voidable in point 
of law, and all such grounds of defence as 
if not raised, would be likely to take the 
opposite party by surprise, or would raise 
issues of fact not arising out of the plaint, as 
for instance, fraud, limitation, release, pay- 
ment, performance, or facts showing illega- 
lity. Had the defendant pleaded that the 
agreement dafed November 23, 1931, was 
void or illegal, it would have been open 
to the plaintiff to show that the terms of 
the agreement were settled before the 
marriage and the agreement was reduced 
to.writing afew minutes after the marriage 
had been. performed. In my opinion the 
learned District Judge was not entitled to 
dismiss the plaintiff's suit on a point not 
taken by the defendant in the pleadings. 

< The marriage was performed on Novem: 
ber 23, 1931, and the agreement. regarding 
maintenance was executed the same day, 
The statement of Musammat Jamila Khatun 
and of Mohammad Askari, the writer of the 
deed, show that the agreement was not pòst- 
nuptial but was contemporaneous with the 


marriage. Such an agreement cannot be 


held to be void under any provision of law. 
Reference may be made in this connection 
to Mohammad Ali Akbar v. Fatima Begam 
(1) and Mansur v. Azizul (2). It is amply 
established on the record that the relations 
between Abdul Rashid and Musammat Jamila 
Khatun have become, strained and that 
there is litigation pending between the 
parties. There is also ample evidence that 
Abdul Rashid has been treating his wife 
badly and that she was fully justitied to leave 
his house, In fact the learned Subordinate 
Judge, who,tried the case, has stated in his 


Vn L 85; 119 Ind. Oas, 466; A I R 1939 Lah. 860; 
30 P L E 498; Ind. Rul. (1939) Lah. 902 
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ment of Musammat Jamila Khatun that “she 
is afraid of her welfare and suspects danger 
to her life in returning to her husband.” 
The income of Abdul Rashid is Rs. 30 per 
mensem according to his*own statement. 
In these circumstances maigtenance at the 
rate of Rs..10a month is by no means exces 
sive. For the reasons given above, I accept 
this appeal, set aside the judgments and the 
decrees of the Oourts below and pass ‘a 
decree for Rs. 150 as maintenance for 15 
months in favour of Musammat Jamila 
Khatun. The defendant-respondent will 
pay the costs of the plaintiff-appellant 
throughout. l 


D. Appeal accepted. 


ma fak aaa 


CALCUTTA HIGH COURT |__|, 
Civil Rule No, 1073 of 1938 
, November 10, 1938 
S K. Gaoss and Lopes, JJ. 
BAGALA NANDA DUTTA AND oraars 
— PLaINTIvFs—PHTITIONERS 
versus A 
SHRISH OHANDRA NANDY, a WARD - 
oF COURT RBPRESENTAD BY TAB 
MANAGER, COURT or WARDS, | 
KASHIMBAZAR—Dgrenpant— . _ 
Opposits Party l 
Court Fees Act (VII of 1870), a 7, el. (iv) o)— 
Suit to set aside auction sale and 


of 
the Munsif RE the opposite party for setting 
aside a sale l 


however, were in possession. 
ed that the sale might be held to be illegal and 
might be set aside. The petitioners, accordi 
framed the suit under s. 7, ol. (iv), 
Oourt Fy ae and put the viewetion at the price 
for w the opposite party purchased, i 
one pice and paid court-fees'thereon: -~ 


Held, that as no objective standard ‘of valuation: 
as the petitionars’ claim’ 


was available in so 
was concerned, he was entitled to put his own 
valuation Im the matter of Court Fees Act (1), 
Jogendra Nath v. Toriantnessa Bibi (2) and Narayan- 


gunj Central Co-operative Sale and Supply Sootety, 


Ltd, v. Mafisuddin Ahmed (3), relied on. 

O. Rule from an order of the District 
Judge, Murshidabad 
June 29, 1938, 


eld in a certificate case and for an. 


sub- ales : 


was. r, 


(Berhampur), dated. 


g 


1939. 


Messrs, Apurbadhan Mookerjea and 
Bireswar Chottopadhya, for the Petitioners: 


Dr. Basak and Mr. Rama Prosad 
Mukherji, for the Opposite Party. 


8. K. GhoseeJ.—This Rule arises out of 
the following { circumstances: The peti- 
ticners brought a suit being Suit No. 190 
of 1937 in the Oourt of the Munsif at 
Lalbagh against the opposite party for set- 
ting aside a saleheld ina certificate case 
and for an injunction restraining the 
opposite party, who was a purchaser at 
auch sale, from taking possession of the 
property. The petitioner's case as set 
forth inthe petition is that the property 
had been found to be worth at least 
Rs. 12,000 in another proceeding inter 
partes, but that it had been purchased by 
the certificate-holder himself for one pice. 
The petitioners, however, were in possession. 
In this suit they; prayed that the sale 
might be held to be illegal and might be 
set aside and, further, that a permanent 
injunction should issue restraining the 
aaction-purchaser opposite party from 
taking possession on the basis of the said 
auction sale. The petitioners, accordingly, 
framed the suit under s. 7, cl. (iv), 
sub-cl.‘c), Court Fees Act, and put the 
valuation at the price for which the 
_opposite party had purchased, viz., one pice 
and paid courtefees thereon. The Munsif 
tried two preliminary issues, viz. 

“(i) Has the suit been properly valued for pur- 
osesof jurisdiction and court-fees ? and (it) Has the 

any pecuniary jurisdiction to try ib?" 

By his order dated March 21, 1938, he 
- held that the value of the suit should be 
the market value of the auction sold 
property, viz., Re. 12,000, and that there- 
fore, the plaint should be returned for 
presentation tothe Court of the Subordi- 
nate Judge. This order was upheld in 
appeal by the District Judge by his order 
dated June 29,1938. Against this order 
he present rule has been obtained. 

Here the question is whether the Courts 
below were justified,in the exercise of 
their power under s. 8 (c), Oourt Fees 
Act, in revising the valuation given by 
the plaintiff on the ground that an objec- 
“iye standard of valuation was afforded by 
she admitted value of the property, viz., 
Rs. 12,000: asstatad in the plaint. The 
- learned Advocate for the petitioner has con- 
tended that this reasoning is fallacious. 
because for the present purpose the Oourt 
“hasto look:to the valuation, not of the 


subject-matter of the suit but of the relief- 
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claimed. From that point cf view, it may 
be said that the fact that as the result of 
success in the suit the plaintiff would be 
entitled tothe property is not relevant. 
Indeed the property would not be free from 
liability to sale. In this suit the plaintiff 
is not ‘asking for possession of the property. 
Had he dene so, it is conceded that he would 
be liable to pay court-fees on the market 
value ofthe property. But that is not the 
relief claimed. On the other hand, the 
plaintiff's case is that he is in possession of 
and all that he wants is 
that the sale should be set aside and the 
opposite party should be restrained from 
taking possession; cases of similar nature 
havea 
come before this Court from time to time, 
e. g., In the matter of Court Fees Act (1) 
Jogendra Nath v. Toriantnessa Bibi (2) an 

Narayangunj Central Co-operetive Sale and 
Supply Society, Lid. v. Mafieuddin Ahmed 
(3). The fact that these were cases before 
the amendment does not affect the question. 
Upon the pleadings in these cases. it was 
held that the relief claimed was not capable 
of valuation and that therefore the plaintiff 
was entitled to put his own value. In the 
present case also the plaintiff has brought 
the suit while still in possession of the 
property. It is difficult to hold -that an 
objective standard of valuation is available 
in so far as the reliefs claimed are concerne 
ed. That boig the case, the plaintiffs 
valuation must be: accepted and in that 
view we make the Rule absolute, set aside 
the order complained against and direct 
that the suit be heard on the merits by the. 
learned Munsif of. Lalbagh before whom 
the suit was originally filed. We allow 
costs to the petitioner which we assess at two 
gold mohurs. , 


Lodge, J.—I agree. 
D. l Rule made absolute. 


(Ll) 34 O W N 870; 131 Ind. Oas. 587; A IR 1980 
Oal. 686; 680 281; Ind..Rul. (1981) Oal. 475. -' 
(2) 880 L J 143; 62 Ind. Oas. 685; A I R 1922 Oal. 


42, 

(3) 38 O W N 589; 149 Ind. Oas. 3; A I R 1934 
Oal. 448; 61 O 796; 59 GLJd 233: 6 R O 533 
(F B). : R 
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MADRAS HIGH COURT 

Second Appeal No 8f7 of 1934 
an October 17. 1938 
WA Wapsworrs, J. 
; ` V. SUBBARAMAYYA—AppaiLiaNnt 
* ' Versus 
~ -YERRI IRAGAM REDDI AND ANGTARR — 
te R BePON DENTS 
- Limitation Act (IX of 1908), s. 19—Admission of 
existence of open account. and erpression of willing- 
‘ness to have it settled—Whether saves limitation 
‘for suit for balance dua on account 
‘* Where there isan admission of the accountabilij- 
ty by a person liable to pay toa person to whom 
.the .payment is due, an admission that the account 
was not settled, an expression of willingness to 
-have it settled and aquery whether anything would 
be due asa result, implies an admission of liabi- 
lity for the amount which may be found upon the 
settlement. This is sufficient to gave limitation for 
‘a suit for the balance due on an account. Mantram 
Seth v.: Seth Rupchand (2) and Sitayya v. Ranga 
‘Reddit (3), relied on, In re River Steamer Co, (1), 
referred to, 


' "S. A. against the decraé of the District 
‘Oourt, Chittoor, in A. 8. No. 81 of 1933. 


_ Mr. D. Narasa Baju for Mr. B. Somayya, 
for the Appellants. 


Mr. A. Bhujanga Rao for Mr. B. Venkata» 
ramana Rao, for the Respondents. 


Judgment. — The only point in this 
‘appeal is one of limitation. It relates solely 
to the precise effect of Ex. E-l which js 
alleged to operate as an acknowlengment 
of a liability under s, 19, Limitation Act. 
In these circumstances it is most regret- 
able that the appellant has failed to haye 
this document either translated by Oourt 
or printed for the use of the Court. Had it 
not bsen for the accident that a translation 
made for the benefit of the lower Oourt hag 
been found in the record, the disposal of 
the appeal would have been seriously im- 
peded The omission to translate and print 
the necessary documentsis g9 prevalent in 
this Court that I feel it necessary to take 
the only action which is available to me, 
i.e. to take into consideration such defici- 
encies in the record of the appeal when 
dealing with the question of costa, 


‘The appellant leased the right to collect 
rents in the village tothe respondent. The 
lease was by a registered docament covering 
Faslis 1331 to 1335. For the first two faslis 
the collections were made Properly but io 
Fasli 1333 trouble began and after Fasli 
1334 the lease was cancelled. The suit 
was for ambunts due in respect of collections 
for Faslis 1333 and 1334 due respectively 
on June 30, 1924, and 1925. The 
suit was filed on September 1, 1931, and it is 
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clearly barred unless the plaintiff can rely 
upon the alleged admission contained in 
Ex, E-l whichis dated December 10, 1924. 
Exhibit E-1 was a notice issued bv the 
respondent in reply to another notice Ex D 


-sent by a lawyer on behalfof the appellant. 


Paragraph 5 of Ex. D cogtains a state- 
Ment of the amounts due for these two 
Faslis in respect of rent and peish cush 


.piyable by the respondent, crediting the 


amounts actually paid, debiting interest 
and claiming as balance Rs. 2,247 odd. 
In Ex. E-l the respondent acknowledges 
receipt of this notice, objects very strongly 
to the agent employed by the appellant, 
and alleges malice on his part denies 
that the respondent isliable for the amount 
referred to in para, 5 of the notice and then 
proceeds to recite the various amounts 
claimed by way of set-off against the rent 
of these Faslis on account of the action of 
the proprietor in granting remissions, 
making collections and so on; and finally 
it recites that there had been a mediation 
at which it was arranged that the respons 
dent and the appellant should tally their 
accounis in person and after going into 
the accounts, it would be seen whether up 
to the end of Fasli 1334, the respondent 
owes anything tothe appellant or the ap- 
pellant has to pay the respondent. The 
respondent also points out that the settles 
ment must be made personally with the 
appellant and not with his agent. The 
respondent concludes the notice by repeating: 
that he is not liable to pay the amount 
claimed in para. 5 of the notice and that 
up to the end of the term of the lease he- 
is prepared to answer what is asked by the 
proprietor. 

The lower Appellate Court has concluded 
that this communication is a denial of 
liability. It is contended for the appellant 
that itis an admission of the existence of 
an unsettled account and that by inference 
it is an admission of liability to pay any- 
thing that may be found due on the settle- 
ment. Reading the notice as a whole, I 
have no doubt that what the respondent 
intended to do was to repudiate the caleu- 
lations contained in para. 5 and to claim 
that various amounts had to be credited on 
account of the interference of the proprietor 
and other matters and to express willing- 
ness to have the accounts settled with the 
proprietor in person and it expresses a 
doubt whether anything would be due from 
him if this were done. Uan this be taken 
as an admission of liability suficient to | 
save. limitation for the present suit which. 


_ 


1939 . 
is framed as asuit for the balance due on an 
account ? The leading cases on the matter 
have been put before me. Firstly there 
is In re River Steamer Co. (1), whereit was 
held that an allegation that an acecunt if 
taken would show an available balance 
to the defendartt coupled with an expres- 
sion of , willingness to have the matter 
referred to arbitration was not an admission 
sufficient totake the case out of the statute 
of limitation, the reason being that the 
defendant really denied liability «nd 
admitted the right only to have the matter 
settled by arbitration which had not been 
done. In disposing of the suit Mellish, L. J. 
points out that fur an acknowledgment to 


be operative there must be il) an admise-. 


sion of a debt from which a promise to pay 
can be inferred, or (2) an absolute prce 
mise to pay, or (3) a promise to pay upon 
a condition which has been proved to have 
been fulfilled. It was held that the last 
clause could not be applied to the facts of 
that case because the promise to pay. condi- 
tionally on the appointment of an arbitrator 
and his decision being taken, had not been 
fulfilled. This case is quoted with approval 
by the Privy Council in Maniram Seth v. 
Seth Rupchand (2) where the Privy Council 
had to deal with an admission made in an 
unconnected proceeding which ran in the 
following words : 


accounts with the deceased; the alleged indebtedness 
does, not affect his right to apply for probate.” - 


It was held that there was a clear ad-’ 


mission that there were open and- current 
accounts between the parties at the rele 
vant date and the legal consequence would 
be that either party had the right as-against 
the other to an account and it- followed 
that whoever on the account should be 
shown to be the debtor to the other was 


bound to pay his debt to the other; and- 


their Lordships deduced an admission that 
tha respondent acknowledged his liability 
to pay his debt to the deceased if the 
balance should be ascertained to be against 
him. It is very difficult to distinguish the 
present case from the above ruling. We 
have here an admission of the accountability 
by. the respondent to the appellant, an ad- 
mission that on the date. of Ex. E-l the 
account was not settled, an expression of 
willingness to have it settled with the 
appellant .and a query whether anything 
would be due as a result. The denial of tne 
1) (1871) 6 Oh, A 822; 25 L T 319; 19 W R 1130. 
(h 33 O 1047; 33 I A 165; 3 NL R 130; 40 L 
J 94; 8 Bom, L R 50 
$00; 1MLT 199; 3A LJ535 PO 
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liability contained in Ex. E-l is, in my 
opinion, no more than a denial of liability to 
the extent asserted in para. ð of Ex. D and 
cannot be read as a total denial of liability. 
for any amount which may be found due. 
It seems to me that the ruling just referred 
to is clear authority for the view that the 
admission of the existence of an open 
account and an expression of willingress to 
have it settled implies an admission of 
liability for the amount which may be 
found upon the settlement. 

A similar admission was considered in 
Sitayya v. Ranga Redi (3), which is sited 
with the approval by the Privy Oouncil in 
the case previously referred to. There the 
admission was contained in a memorandum 
to the effect that the account furnished by 
the plaintiff was incorrect and that tLe 
account had to be settled between the 
parties in person. It was held that though 
there was no admission that any amount- 
was due, there was an acknowledgmen: that” 
the accoants had to be taken and that the. 
defendants were liable for any balance that 
might be due on the taking of the account, : 
The respondent quotes the casein Andiappa’ 
Chetty vV. Devarajulu Naidu (4), as authority. 
for the proposition that the right. which is. 
acknowledged in the memorandum relied 
upon to save limitation must be of ‘the same 


ro 


; o , description as the rigot, upon which the : 
‘For the last five years he had open and currant. 


suit is based and it's argued that even - 
if Ex. E-l acknowledges the right of the 
appellant to have ‘a settlement of. the’ 
account and presumbly to recover whatever 
is due on that settlement, the present 
suit is not asuit for an account’ but really’ 
a suit for-a definite sum of money. But’ 
the plaint seems to me to'be based quite, 
clearly on this account. It purports to 
give the amount due: according to the 
lease, the amount due for interest, the’ 
amount to be credited to the defendant for. 
payments made and claims only the balance. - 
In such a suit it is open for the defendants’ 
to plead any payments which have not been. 
credited or to claim any set-off which might: 
be due as a result of the remissions given 
by the appellant. To my mind the suit 
is essentially in respect of a right “which is 
admitted to exist by Ex. E-l and therefore. 
the suit can be maintained within six. years 
from the date of Ex. E-l]. It follows that: 
the appeal must be allowed, and the suit: 
remanded tothe lower Appellate’ Court for 
disposal after, recording findings on the. 
(3) 10 M 259. TT 
(4) 36. M.68; 12 Ind, Oas. 3978; (19014) 2 MW N` 
325; 31 M L J 1034. 


o 


. ings by husband 


1. 


io 


remaining issues. As I have ‘already indi- 
cated, I disallow the appellant's costs for the 
reason that he has net provided a trange 
lated ‘and printed record of the essential 
documents required for the disposal of 
this appeal. Court-feé paid on the menio- 
randum of appeal will be refunded. Leave 
to appeal is refused. ke 


. ND. Suit remanded. 


ALLAHABAD HIGH COURT 
a Matrimonial. Suit No. 9 of 1938 
| February 16, 1939 `- . 
1 ALLSOP, J. ks 
ERNEST LIONEL DOUTRE— 
. PETITIONER 
nih VveTsus 
ANNE RUTH DOUTRE~ 
A RESPONDENT 
"Evidence. Act (I of 1872), ss. 118, 150— Proceed- 
for a a gh na m 
ground of adultery—Evidence usband or wife o 
im 1 is or aaa at the time when illegitimate 
child was begotten— Admissibility to prove adultery 
—Divorce Act (IV of 1869), s. 4—Decree for dis- 
solution— Petitioner's misconduct—Court, if must 
Tèfuse to exercise discretion in his favour. | | 
“The English rulé is that the evidence ofa hus- 
band or wife that there has- been no access by the 
husband to the wife is inadmissible because it is 
evidence which tends to bastardize the issue, doeg 
not apply in India to Courts in the exercise of 
their, matrimonial jurisdiction. In Indian Courts, if 
the legitimacy is in question in any proceedin 
other than one under the-Divorce Act, evidence o 
non-eccess would certainly .be admissible, Russell - 
Y. Russell (1), referred to, John Howe v., Charlotte 
Howe (2), relied on. ne 
uently, in proceedings instituted by the hus- 
band for dissolution of marriage on the ground of bis 
wife's adultery, the evidence of the petitioner 
and the admission of the respondent are admissible 
to prove impossibility of access at any time when 
the -child born to the respondent could have “been 
otten in order:to establish adultery, 
gg a an should certainly be exercised with due 
care ‘and strictness, but a eae for dissolution of 
marriage should’ not be refused upon the ground 
of the, petitioner's misconduct, when there is noth- 
ing to suggest that the petitioner is a man of loose 


and profligate character and where there are other. 


Circumstances which convince the Oourt that the 
discretion ahould be exercised in petitioner's favour, 
Wileon v. Wilson (4), referred to. - 


Mr. O.M. Chiene, fos the Petitioner. 


, Order:—This is a petition by Ernest - 


Lionel Doutre for the dissolution of :his 
Martiage with the respondent Anne: Ruth 
Doutre on the ground of her adultery with 
Some person unknown. The fact of adultery 


is alleged to be established by evidence of - 


non-access and by the fact that the respon- 
dent gave birth to an illegitimate child in 
Bombay on May 4, 1937. The 


ia ta e 
© 
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has been allowed by the Court not to name 
and implead any co-respondent. There is no 
reason to disbelieve his allegation that in 
Spite.of all efforts he was unable to discover 
who the man was with whom his wife com- 
mitted adultery and who was the father of 
her child. There is no direct evidence of 
adultery. The petitioner hds stated that he 
was living in Lucknow cr Oawnpore at the 
relevant time and his wife was living in 
Delhi or Bombay so that he was unable to 
discover who this man was, ‘The gole oral 
evidence is that of the petitioner. It appears 
that the petitioner and his wife are Eurce 
pean British subjects domiciled in India 
and that they were married ina Obristian 
Church, i. e. St. Patrick's Ohurch, Cawnpore, 
in the year 1926, In these circum- 
stances, this Court has jurisdiction to give 
æ decree for dissolution of marriage. The 
evidence of the petitioner is that his relae 
tions with his wife became unhappy in the 
year 1932 because of her general careless- 
ness: about the house, her relations with 
other men and her extravagance. These 
relations continued in 1933 and the parties 
eventually agreed to separate in December 
of that year.. The petitioner went to Luck- 
now and his wife remained in Oawnpore 
uli the beginning of the year 1935 when ` 
she went away to Delhi. The Petitioner ‘has 

deposed that he did not gee his wife at any 

time in 1936 and that he never went to 

Delhi-in that year. 

Bombay. and he did 
He himself did not 


not see her after that. 
go to Bombay till some 


time in the year 1948 after he had heard . 
given birth to a child? . 
There is evidence of registration of the birth ` 


that his wife had 
of a child to the respondent in Bombay : 
on May 4, 1937, If the petitioner is to 
be believed, it is ‘impossible that he could 
have been the father of her 
follows that the respondent must have coms 
mitted adultery. The evidence of the peti. ` 
tioner is supported by a letter written to 
him by his wife in. which she admitted that. 
ehe had given birth to an illegitimate child 
and euggested that he might take Pproceed=« 
ings for divorce if he wished-to do so, There 
is not the slightest reason for disbelieving 
this evidence and it undoubtedly proves the 
fact of adultery if it is admissible. A 
. The only question is whether a husband: 
or wife should be allowed to give evidence’ 


of non-access and this depends upon the’. 


lurther , question whether the rule in 
Fussell v. Russell (1), applies to the Courts 
(I) (1924) A O 687; 93 L J P-97; 131, L T 483: 40. 

ENS 688 dia wW ne 


lo, 


His wife latér` went to l 


child and it - 
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of this country in exercise of their jurisdic- 
‘tion in matrimonial matters. Tue inglish 
rule is that the evidence of a husband or 
wife tl at-there has been no access: by the 
husband to the wife is inadmissible because 
it is evidence which tends to bastardize the 
issue. There 18 certainly nothing in the 
Indian Ev:deì Act which renders this 
‘evidence . inadmissible in India. Indian 
Qourts must exercise their jurisdiction 
-under the Indian Divorce Act in accord- 
ance with the principles which are at 
the time: apphed in the English Oourts, 
but it seems to me that this rule refers to 
principle ‘of substantive law and not to 
principles of evidence, The English rule is 
general and applies in divorce proceedings 
‘only because it applies in other proceedings 
in which the legitimacy of the children of 
the marriage is in issue. It appears to me 
-that in Indian Courts if the legitimacy was 
in question in any proceeding other than 
one under the Divorce Act evidence of non- 
‘access: woula certainly be admussible. It 
would be anomalous to hold that the rule 
in Russell v. Russell (1), would apply in 
India in matrimonial suits where legitimacy 
18 not directly in issue when it woulda not 
apply in other suits in which legitimacy 
“was directly in issue, The Madras High 
Oourt in John Howe v. Charlotte Howe (Z), 
‘held that the Engleh rule did not apply 
in Indian Courts. 
“I hold that‘thé evidence ot the petutioner 


and the admission of the respondent arë.: 


‘admissible to prove impossibility of access 
‘at any time when the chud born to the 
respondent in May 1937, could have been 
‘begotten. 1 hold in consequence that the 
petitioner was not the fatner of the cnild 
and that the respondent commitied adul- 
tery. In these circumstances the peti- 
tioner would be entitled to a decree for the 
dissolution of his marriage. 

He bas however admitted that he was 
cited as correspondent in Nugent v, Nugent 
(3), in the year 1933 and that he come 
mitted adultery wito the respondent in that 
case. The question therefore arises whether 
the VUourt should refuse to give him a 
decree or should exercise its discretion in 
his favour. The petitioner has admitted 
that his wife learnt of his relations with 
Mra. Nugent and that that was one of the 
reasons why they separated, but there are 
a number of oher circumstances which 


(3) 38 M 466; 21 a Cas, 645; A IR 1916 Mads 
335; 25M L J 694 ( 


nag) Al K 1834 ats 151 Ind, parabi TRA 
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pectable life. 


‘lioner’s misconduct. 
suggest that the petitioner is a man of loose 
‘and profligate character. He “met Mrs, 


Fcllowing this decision . 


`% 
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convince me that this is a case in which 
discretion should be exercised in His favour. 
There are four children of his marriage, 
two girls aged 12 and 6 years and bwo boys 
aged 10 and 8 years, respectively. The par- 
ties separated at the end of the year 1933 
and have been living apart ever since. The 
respondent has given birth to an illegitic 
mate child and there is obviously not the 
slightest hope of a reconciliation. The peti- 
tioner has stated that he is anxious to 
marry Mrs. Nugent. He alleges that he is 


‘not living in adultery with her but that she 


is living in the same place as himself at the 
present time. It would be advantageous to 
the children that they should have a rese 


-pectable and normal household in which to 


live. It is to the advantage of the petitioner 
and Mrs. Nugent that their relations should 


‘be legitimized.. The respondent from her 


letter 18 obviously not averse to a divorce, 
and if it is possible, ıt would be better that 


‘she might be in a position to marry the 


father of her illegitimate child or some 


other man who may wish to marry her and 


should not be precluded from living a ree 
Discretion should. certainly 
be exercised , with due care and strictness, 


-but this, in my judgment, 18 a case in which 


a decree for dissolution of marriage should 
not be refused upon the ground of toe peti- 
There is nothing to 


Nugent after she had left her husband, and 
at a later time she lived with him in Luck- 
now as his wife. [his is & case not dis- 
similar from that in Wilsun v. Wilson (4) 
in which the English Oourts exercised dise 
cretion in favour of the husband. In view 
of the fact that the parties were living apart 
and that the respondent gave birth to an 
illegitimate child I have no doubt that 
there has been no collusion or connivance 
between them, [ therefore pass a decree 
nist in favour of the petitioner for ‘the 
dissolution of his marriage with the respon- 
dent. 


p. _ Decree nisi passed, 


s$ SPLE rie 89 LJ P17; 132 CT 228; 64 
138; 36 TLRA 
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- With’ my shoe." 
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MADRAS HIGH COURT .“ 
Criminal Revision Case No. dol 
AND 
Petition No. 209 of 1933 - 
ih January 19, 1539 
©? PaNDRANG Row, J, 
_ M. BUBBIAH—P8TITIONBR 
j versus 
T. RAMAOHARLU— RESPONDEANT 
' Oriminal Procedure Code (Act V of 1898), s. 197 
Scape. Nesesstty 7 protectton arises where Judge 
commits offence while acting in his oficial capacity 
though he outsteps limit of his. duttes—Accused 
President of Panchayat Court, held was acting in 
was 
necessary. 

It is only where offences are .committed by -a 
Judge that the necessity for protection comes in and 
‘the protection is limited to cases where the offences 
are committed while the Judge purports-to act in 
hie official capacity though undoubtedly he has 
outstepped the limits of his duties, Where the 
circumstances clearly show that throughout, the 


- accused was acting as a Judge the protection which 


is- meant to be given to persons in his position must 
be savailable to him. 

‘The accused was.the President of a Panchayat 
Gourt. When he was about to write the Court’s 
order, the complainant who was also the complain- 
ant before him, objected to the dictation by his 
clerk, of the order to be pronounced in the matter and 
asked the accused not to allow the clerk to dictate 
the judgment. On account of this objection taken 
by the complainant the accused gotup from his 
seat abusing the complainant, and slapped him on 
the cheek: twice. -When the complamant warned 
him thathe had no-business to assault him in open 
OConrt, the accused uniaced his shoe, took it up in 
his hand and taised it saying “ I will beat you, 
No actua) beating with the shoe 
however, followed : 

.Held, that the. accused was acting throughout till 
the very minute when the alleged offences were com- 
mitted, in his ofhaal capacity. lt conld not be 
said that he immediately ceased to be acting in 
his official capacity, the moment his lips began to 
utter abusive. words. The provocation, so to speak, 
for the acte complained .of had an immediate 
béaring on the official duties of the acaused. The 
acts must be deemed to have been done when he 
purported to set-in discharge of his official duties, 
though it was not part of his official duties to 
abuse or assault. ‘he sanction’*inder 5. 197 was, 
therefore, necessary. 


Cr. R. Case to revise an order of the Joint 
Magistrate, Nandyal, dated October 2), 1938. 


Mr, J. V, Srinivasa Rao, for the Peti 
tioner. : 


;, Mr. A? a PR for the Respondent. 
The Public Prosecutor, for the Orown.’ ` 


Order.—This is a simple case in which 
the President of a Panchayat Court was 
complained against in respect of certain acts 
Committed by him while he was in his 
own Oourt dealing with a casein which the 
complainant in the case was a party. The 
compleintepetilion itself says that when 
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the President, that, is the petitioner in he 
present case, was about to write the Court: -B 
order dismissing the complainant’s petition, 
the complainant objected. to the -dictation 
by the clerk of the President of. the order 
to be pronounced in the nfatter and e 
the President not to allow the clerk , 

dictate the judgment as the Gourt 
bound in law to write itsown judgment and 
that it was on account of this objection 
taken by the complainant that the Pre- 
sident of the Court 1s ssid to have got up 


‘from his seat ‘abusing the complainant and 


slapped him on the cheek twice. It.is 
also alleged that when the complainant 
warned the President that he had no busi- 
ness to assault, him in open Gourt, the 
President unlaced his shoe, took it up in his 
hand and raised it saying “I will beat 
you with my shoe.” No actual beating with 
the shoe followed because some persons 
are said to have intervened. -The question 
is whetherin respect of these acts, sance 
tion is required under s. 197, Oriminal 
Procedure Ocde, which says that when any 
person who is aJudge within the meaning 
of s, 19; Indian Penal Code,. is accused of 


“any offence alleged to have been committe 


by him while acting or purporting to act 
in the discharge cf his official duty, no 
OCouit shall take cognizance of such offence 
except with the previous sanction of, the 
Local Government. In .thia ‘case.no 8 
sanction’ has been obtained. The Joint. 
Magistrate has nevertheless taken cognizance 
of the ‘case on the ground that ‘as the 
objection was raised by the complainant in 
the case tothe procedure adopted by the 
Court in a perfectly orderly and lawful 
manner, it was thé duty of the Oourt tO 
ans wer that objection in an équally orderly 
‘and lawful manner and that the ‘alleged 
use of abusive language and’ beating and 
the attempt to beat with a shoe cannot be 
said to come within the scope of the Presi- 
dent's official duties. 
The petitioner was acting throughout till 
the very minute when the alleged offences 
were committed in his official: capacity. 
It cannot be paid that he immediately cease 
ed to be acting in his ufficial capacity, the 
moment his lips began to utter abusive 
words. The provocation, so to speak, for the 
acts complained of had an immediate besar- 
ing On the omcial duties of the accused. 
It-was because objection was taken to 
something. that was being done hy him in 
‘his official capacity as a Judge that. the 
accused-is said-to have employed abuse and 
indulged in assault, These are acts which 
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mult be deemed tohave bean done when 
he purported to actin discharge of his 
official duties, though it is. not,. part of his 
official duties to abuse or assault. If this 
was part of such official duties, there can 
be no offence.- The question of obtaining 
the Government sauction arises only where 
the officer while acting Im his official capaci- 
ty steps beyond tke limits of his. authority 
or jurisdiction and does something which 
constitutes an offence, In such cases it has 
been enacted a8 a measure of protection 
against frivolous or vexatious complaints 
that complaints against certain officers 
should not be entertained without the sanc- 
tion of Government. The section is one 
meant for protection of the Judge con- 
cerned and to interpret the words "in the 
discharge of his official duty” in a strict 
manner so as to include only acts. done 
Btrictly within the scope of his authority 
or Jurisdiction would render any protection 
unnecessary, because an act which is 
completely within ‘the scope of one's official 
duties can never be an offence and there 
would be no necessity to apply the proc- 
Visions of the section or to afford any pro- 
tection in respect of such an act. It is only 
where offences are committed by a Judge 
that the necessity for protection comes in 
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and the protection is limited to cases where.. 


the offences are committed while the Judge 
purports to act in his official capacity. 
though undoubtedly he has outstepped the 
limits of his duties. In this cage the cir- 
cumstances clearly show that throughout 
the President was acting as a Judge and 
tnerefore the protection which is Meant to 
be given to persons in his position must be 
available to hım. The petition is, therefore, 
allowed and the proceedings of the joint 
Magistrate are quashed for want of sanction 
of the Local Government. 


~ Nes. Petition allowed. ; 
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prove his case — Benami transaction — Facts that 
mutatton and receipts were in name of son, show that 
transaction was benami—Otvil Procedure Code (Act 
V of 1908), 0. XXI, rr. 53, 63—Claim to attached 
property rejected on merits —Olaimant's suit under 
0. I, r, 68—Onusis on claimant to show that ke is 
owner. 


There is no rule in India corresponding with the 
presumption of advancement which is in existence 
in England, If A purchases property and takes 4 
Conveyance or transfer in the name of B, Bis not 
a beneficial owner of the property, but holds it 
in trust for A. Thereis what has been described as & 
resulting trust in favour of the person who provided 
the consideration. In England, however, if the con- 
veyance or transfer is made not to a stranger but to 
the wife or child of the person who provided the ccn- 
sideration, then no resulting trust arises. If the 
transaction is wholly NG IBA the law in Ehg- 
land presumes an intention to benefit the wife or child. 
In India no such rule exists where the property is 
purchased by the father in the name of his son, 
and ifthe son alleges that it was the intention of the 
parties that he should be the owner of the property by 
reason of. the transaction, then the onas 1ests on him 
to establish that such is the case. Maulvic Sayyud 
Ushur Ali v. Bibi Ultaf Fatima (1), Kerwick v. 
Kerwtck (2), Guran Duta v. Ram Ditta (3) and 
Lakshmiah Chetty v. Kothundarama Pillai (4), relied 
on, .[p..415, col. 1.] i 
In such a case, obtaining mutation of names and 
granting receipts in the nameof theson and acts of 
that kind do not establish a gift, as such acts are 
entirely consistent with the transaction being 8 poly 
benam one, and indeed such acts inevitably follow a 
benami transaction. ,Maulvie Sayyud Ushur Ali v. 
Bibi Uitaf Fatwa (l), relied on. (Èp. 116, col. 3; p. 
117, col, 1.] ` 

-Experience has shown’ that frequently benams 
transactions are entered into in India for no apparent 
reason. [p. 117, col. 2, we 

arents us provision for the education 
and maintenance of their children, but they do not, as 
a rule, make gifts of-property to children for such pur- 
pose. They may set aside property for such’sa pur- 
pose, but they do not, as a rule, gift the property to the 
child, [p:118, col. 1. 

Where in a proceeding under O, XXL r. 98 Oivil 
Procedure ‘Oode, evidence 15 called and a person’s 
Claim to the attached property is rejected upon the 
merits, the onus in a suit by him under 0. XXI, 
„T. 63, rests on him to show that he is the owner of the 
property. ` 


_F. A, and Misc. A, from the original decree 
of Sub-Judge, Gaya, dated May 17, 1935, 


` and September 15, 1937, respectively. 


‘Messrs, B. C. De, N. K. Prasad II, 


. Ramanugrah Prasad and R. K; Sinha, ‘for 


Respondents. 


the Appellants. 
Messrs. Hareshwar. Prasad Sinha, Qazi 
Nazgrul Hasan and M., Rahman, ior tne 


‘Harrles, C. J—E irst Appeal No. 175° of 


. 1935 18:a defendants’ appeal from a decree 


~ 
La 


v for ~a--declaration 
an- Owner of certain~property : Miscellaneous 


ot she learned Subordinate Judge of Gaya 
decreeing the plainwuif-respondent’s ‘claim 
that “he - was tue 


Appeal No. 16-of-1¥38 isan appeal by the 
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plaintiff against an order of the Court 
below awarding him certain mesne profits, 
The plaintiff being dissatistied, with the 
amount of mesne profits awarded, has asked 


this Oourt to grant him a further amount.: 
The suit out of which thig appeal arises’ 


was, brought by the plaintif against defen- 
dants Nos. 1 and 2 who are respondents in 


the appeal and defendants Nos. 3 to 17: 


who are the appellants in the appeal. The 
plaintiff is a minor and is the son of defen- 
dants Nos. 1 and 2. Defendants-appellants 
are purchasers of the property in question 


in an execution sale. 


as follows: The property in dispute consists 
of alanna 12 dams odd share in village 
Jawania and 53.78. acres bakashat land in 
village Singhpore. These’ two properties 
originally belonged to Musammat Alimun- 
nissa. Defendants Nos, 1 and 2 had carried 
on litigation with Musammat Alimunnissa 
which’ had ended in their favour in this 
Oourt. The result of such litigation was 
that defendants Nos, 1 and 2 held a decree 
for costs against Musammat Alimannissa 
for a sum of Rs. 1,500 odd. In due 
course defendants Nos. l and 2 proceeded 


to execute this decree and the properties- 
now in dispute were attached. On July 26, 
1926, Musammat Alimunnissa executed a 


sale deed of the properties in dispute in 


favour of the plaintiff who was tnen five - 


or six-years of age. By the terms’ of that 
deed ~ Musammat 


part. of the consideration money was 


paid because it was arranged: that defend- < 


ants Nos. 1 and 2 would give ‘Musammat 
Alimunnisea a complete discharge in res- 
peat -of, the decree for costs- which they 

Id-against her amounting to Rs, 1,5769-3 
and further defendants Nos, l and 2 under- 
took to pay off-a morigage upon this pro- 
perty held by one Wajid Khan amounting 
toasum of Rs. 625. In this manner the 
whole consideration of Rs. 2,201-93 was 


acccunted for. After the sale deed was- 


executed, defendant No.1 did pay off the 
mortgagee and further it is clear that 
matation was obtained*in the name of the 


minor plaintiff. lt also appears that for- 


some considerable time defendant No. l 
managed the property and gave receipts 
in the name of his minor son. Later, it will 
be seen that defendant No. l also dealt 
with this prôperty as his own and executed 
8 number of mortgages in which he des- 
cribes this property as having been 
purchased benams jn the pame of bis son. 


. SAHDHO KARAN BINGH v, USMAN ALI RAAN (PAT) | 


ammat Alimunnissa sold the | 
property for a sum of Rs: 2201-93. ‘No - 


“conclusion that this property was 
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Defendants Nos. 3 to 17 obtained: a 
money decree in Suit No. 95 of 1928 against 
defendants Nos. land 2 and in execution 
case No. 16 of 1930, the properties now in 
dispute were attached upon the allegation 
that they belonged not to, the plaintiff- 
respondent but to defendants Nos. 1 and 
2, Tne present appellant made a claim: 
under O. XXI, r. 58, Oivil Procedure Code, 
but this claim was rejected upon the merits 
after investigation. The property in ques- 
tion was thereupon sold and later an appli- 
Cation was made to set aside the sale under- 


' 0. XXI, r. 90, Oivil Procedure Code, but 
` The facts of the case can be shortly stated. 


this application was also dismissed, Accord- 
ingly the plaintif brought the present suit; 
under tue provisions of O. XXI, r- 63; 
Civil Procedure Oode, to establish his title 
to the property. lt was the plauatiff’s case 
that the property was purchased in -hig 
name in order solely to benefit him, It 
was said that Musammat Alimunnissa had 
great love and affection towards the minor 
plaintiff and that sne only agreed to transfer: 
this property in satisfaction of the decree 
held against her on conditiun that the 
property should be given tothe minor plaint- > 
iff. In short, the plaintiff's case was that 
the transaction amounted to a gift by his 
parents to him in order to provide for his: 
maintenance and education. a Wa 
The main defence was that this- trans- 
action was a .benami one and that the: 
beneticial owners of the properties were 
defendants Nœ. l and 2 Accordingly, it 
was contended that the property could he 
validly attached and sold ın execution- of 
the decree which the appellants held- 
against defendants Nos. 1 and 2. After 
hearing the evidence in the case, the- 
learned Subordinate Judge came to the 
pur» 
chased by defendants Nos. 1 and 2-in 
order to benetit the plaintiif and that the 
Plaintiff was tne owner thereof, According» 
ly, he decreed the claim as prayed. It 
has been argued on behalfof tne defene 
dant-appellants that the tindings of the 
learned Subordinate Judge cannot possibly 
be sustained upon the evidence adduced 
in this case, In the trst place, it has been 
urged that the onus of establishing that 
this. transaction amounted to a gift in 
favour of the plaintiff rests upon the plain- 
tiff. With that view l agree. It must be 
remembered that tLe plaintifi sought to 
Claim this property in proceedings under - 
O. XXI, 1.98, Uivil Procedure Code, and in 
those proceedings, evidence was called and | 
the present plaintifi's claim. was rejected. 
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upon the merits. - That being so, the 
onus is upon the Plaintiff to show that he 
1B the owner of tbis property. ~ Further 
in .the present oase itis common ground 
that the plaintif provided no part what- 
soever of the ‘consideration. It ‘is an 
ådmitted fact that the consideration was 
6ntirely provided by defendants Nog. 1 
and 2, the parents of the plaintiff. In 
short, this is a case: where property was 
transferred tothe plaintiff in considera- 
tion of money provided entirely by his 
parents. ; > 


It has been frequently held by” their 
Lordships of the Privy Oouancil that there 
is no rule in India corresponding with the 
presumption of advancement which is in 
existence in England as in India. If A 
purchases property and takes a conveyance 
or' transfer in the name of B,B B not a 
beneficial owner of the property but 
holds it in trust for A. There 18 what 
has been described an a resulting trust 
in favour of the person who 
the consideration. In England, however, 
if the conveyance or transfer is made not 
to a stranger but to the wife or child 
of the person who provided the considera- 
tion, then no resulting trust arises, If 
the transaction is wholly unexplained, the 


law in England presumes an intention to. 


benefit the wife or child, In India no 
such rule exists. Thas has been clearly 
laid down in a number of cases, the 
earliest of which is Maulvie Sayyud 
Ushur Ali v Bibi Ultaf Fatima (1). ‘Chat 


case has been followed in a number of. 


later cases ; see Kerunck v. Kerwick. (2), 
Guran Duta v, Ram Ditta (3) and 
Lakshmiah Chetty v. Kothandarama Pillai 
(4). These cases jay down that if A provides 
the consideration and the conveyance or 
transfer is made in favour of 8, prima facte 
A is the beneficial owner of the property 
and B is merely a benamidar. Lf B 
alleges that it was the intention of “the 
parties that he should be the owner of the 


(1) 1SMIA 233;13 W B 1; 4 7. L R1; 3 Bar. 522 
(P'S) Beng. L B1; 3 Bar. l 


(2) 48 O 260; 57 Ind, Oas. 834; A IR 1921 P O58; 47 
I A 275; (1920) M W N 738, 39 M L J 296;28M LT 
194; 32 O L J 490; 2 U P LR (P O) 158,13 L W 455; 
23- Bom, L R 730; 10 L B R335 (P Gy. 
d 
R 
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property by reason of the transaction, then 
the onus rests on him to establish that 
suchis the case. In Lakshmiah Chetty. 
v. Kothandarama Pillai -(4) cited above, 
this is clearly- laid down. In that case pro~ 
perty was purchased in India by an. Indian 
out of his own money and the transfer 
was madein the name of his wife. The 
latter alleged that she was thé owner of 
the property by reason of the fact that 
the transaction was eatered into in pur- 
Buance of- an ante-nuptial arrangement 
between her husband and herself. Their 
Lordships of the Privy Oouncil held that 
the -onus of establishing such an ante 
nuptial agreement: lay on the wife. In 
tbat case their Lordships came to ‘the 
conclusion that such an agreement ~ was 
not proved and accordingly held ‘that 
the husband was the real owner of the 
property. 


Applying the principle laid down: in the 
Madras case tothe present case, the onus 
clearly rests upon -tbe plaintiff. Here the 
property. was purchased by defendants Nos, 1 
and 2in the name of the son. If the latter 
claims the property as his own,- he must 
show.that. his. parents intended that the 
property should be his, In the present case- 
it is said that defendants Nos. 1 and 2 
intended to make a gift of the property 
to the. plaintiff, andin my view the onus 
rests upon _the - plaintiff to establish 
such a gift. The learned Subordinate 
Judge. came . to the conclusion that 
this transaction did amount to-a gift 
in favour .of the plaintiff. The. most 
important witness in the case was Kurban 
Ali, defendant No. l, who, it is to be 
observed, gave evidence in favour of his 
minorson, the plaintiff. Nowhere in his 
evidence does he state in terms that he 
intended to make a giftin favour of the 
minor plaintiff. In examination-in-chief he 

d; Pa , - 

Se and my wife had obtained a decree against 
Alimunnissa for costs, We executed it and then 
compromise ` was made, Under the compromise 
Alimunniassa sold the property in suit to the plaintiff 
and it will ba in satisfaction- of our-decree. The 
incumbranss was payable by the plaiptifi. We 
accept the compromise. Rs. 2,301-9-3 was fixed as 
consideration for the property in suit. It was satis- 
fied by credit of Ra. 1,576-9-3 as our decreas money 
and Rs. 625 was left tobe paid to Wajid Khan. 
Alismunnissa treated Osman Ali as her nati (daugh- 


ee t 3 
ter’s son). i . p 


He then mentions that he paid what was 
due to Wajid Khan by mortgaging his own 


', property- and that he realised . this -money 


from .the income- of the property in sujt, 
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He then says: 

-` “Neither I nor defendant No.2 ever acquired title 
in the property in suit. Plaintiff had got possession 
ofthis property. Neither I nor defendant No. 2 ever 
Got poteession as maitks. I collected rents for four 
en18 as guardian of plaintiff. Bisar Ali made ool- 
ection for one year. Hedid ‘this as he adopted 
plaintiff as his son.” 

“Ib is true that in his evidence Kurban 
Ali suggests that his scn was the owner of 
the property; but as L have stated he never 
sgid positively thatit was his intention to 
giit the property to his son. Other witnesses 
who depose to this transaction give an 
entirely different version. For example, 
Faiz Mohammad Khan (P. W. No. 4) stated 
that in the execution proceedings instituted 
by defendants Nos. l and 2 against Alim un- 
DIBBA, a compromise was arrived at. Alimune 
nissa is alleged to have said thatshe would 
give the property in suit to the plaintiff on 
condition that the decree be declared to 
be satisfied and that the encumbrance on 
Jawania be paid. This was accepted by 
defendants Nos. 1 and 2 and the sale deed 
was accordingly executed, The same vere 
sion iB given by Basar Ali (P. W. No. 7) 
plaintıf’s uncle, who 18 now his next friend 
In the spit. According to him, during the 
discussions leading up to the compromise, 
Alimunnissa stated that she would com- 
promise only if the property was purchased 
for Usman Ali. Tanis condition. was 
accepted by, defendants Nos.. 1 and 2. and 
_the sale deed was accordingly executed. 
Fais Mohammad Khan P. W. No. 3) stated 
that he was present when a compromise 
was discussed and that the talk then was 
that the property would be purchased for 
Usman Ali to meet his education. 

The learned Judge appears to have. thought 
that some such arrangement must have 
been made. In his view. Alimunnissa must 
have .been. kindly disposed towards the 
planti and.it is reasonable to-think that 
she wished-to benenht mm.. At one time 

can be no doubt, Alimunnissa was 
very Kindly disposed towards defendant 
No. 2, the plaintifi’s mother, and many years 
ago,sho appears to have given her property. 
Ii must be remembéred, nowever, that this 
Bale took place in execution proceedings as 
a result of the decree for ‘costes hela by 
defendants Nus.1 and 2 against Alimun- 
nigas, There had been long and bitter itie 
gation beween the parties culmmating in 
the attachment ot the properties in question. 
In those circumstances ıt 18 somewhat dittis 
cult to believe that Alimonnissa would 
atill be kindly disposed towards the minor 
plaintif. Further, the witnesses who speak 

e 
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of this compromise seem to 6 
Almunnissa refused to trans 
perty except on condition that 
should be made for tne beneit 
name of the plaintiff. I cannot 
how Alimunuiss@ Was in ep 
down &ny conditions whatavuéve 
periy in dispute had been attac 
cution of a decree and woald 
have been sold unless Alim 
come.to some arrangement. £ 
position whatsoever to dictate 
and it is very difficult to ax 
of the plaintiff's case. 

What 18 more strange is, th 
discussion and arrangement toc 
is ib that defendant No. 1 mak 
ence tO ibin his evidence. Al 
that Alimunniesa treated the pl: 
natt ; but nowhere does. ne s 
arrangement was made as 
condiwons imposed by Almu 
evidence of defendant No.1 ar 
Witnesses 18 DOL consIslent, anc 
Impossible to Bold that the 1 
established that the transfer v 
his name by reason of an |; 
made with Alimunnissa that hi 
the owner of the property and th 
be for his maintenance and edt 
guch an urrangement-been a: 
18 reasonable to assume that 
No. 1 would have given evidenc 
has been suggested that detend 
hostile-to“the plamntiit ; but ther 
of that in nis deposition. His 
this case are not adverse to the- 
if the suit was -decreed in fa 
plaintiff, 1t would obviously bef 
of defendant No. 1. 


“It has been further urged o 
the plamtı that the supseqt 
of defendant Nu. 1 clearly esa 
a gift wasintended. Atter th 
was executed in bhe plsintili' 
lather as bis guardian obtain 
of names ın the plauntiil’s lav 
atter the plaintiti's name app 
owner of the propeity and ri 
granted in bis name. vis ur; 
clearly shows that defendant 
nized that there oad. been a gl 
Of the plaintitt und that ne v 
managing the property on b 
infant sou. Obiaming mutatu 
and granting receipts and aots 
do ot establish a gift, as such 
rely consistent wild toe trane 
a purely benam one, Had the 
the parties been tnat the pla 
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* 
he a mere benamidar, mutation in his 
name would have followed and rent receipts 
would have been givenin the name of the 
recorded proprietor. Such acts, as I have 
said, are not inconsistent with the henami 
nature of a tsansaction,and indeed such 
acts inevitably follow a benamz transaction. 
This matter was considered in Maulvte 
Sayyud Uzhar Ali v. Bibi Ultaf Fatima 
(1). At page 247*, Sir James Oolvile refer- 
Ting to such act says: 

“Again, when we come tothe evidence which has 
been given in the suit, it appears to their Lordships 
to be all onone side. As we have said before, the 
evidence of acts of ostensible ownership prove 
nothing; but we have proof,so far as there is any 


proofin the suit of the source from which the 
money proceeded, that the money was the father's.” 


The subsequent conduct of defendant 
No. 1, on the other hand, tends to show 
that the transaction was a benamt one and 
that no giftin favour of the plaintiff was 
ever intended. On May 25, 1929, defen- 
dants Nos. 1 and 2 actually mortgaged the 
property in dispute and in the deed it is 
recited that all other properties belonging 
to the executants, defendants Nos. 1 and 2, 
were already mortgaged and accordingly 
the property now in dispute was mor! gaged. 
This property is described ag having been 
purchased in the farzi name of the plaintiff. 
There are two earlier Mortgages dated 
February 12, 1929, and April 15, 1929, by 
which this property is also mortgaged, and 
in these bonds it is stated that the property 
was Purchased farziin the name of the 
plaintiff. Another mortgage was entered 
into on February 13, 1930, and again the 
property is described as having been pur- 
chased farzi in the name ofthe plaintif. 
These transactions require explanation and 
all that Counsel for the plaintiff-respondent 
can urge is that defendant No 1 must have 
turned dishonest. The learned Judge does 
not attach much importance to these 
transactions, because in his view defendant 
No. 1 wasin all .probability compelled to 
make these statements by reason of the 
fact that be had fallen into the clutches of 
the defendants-appellants. Further, he 
seems to be of opinion that certain of these 
mortgages were never given effect to as 
alleged by defendant No. 1. I find it difficult 
. to understand why the defendants-appellants 
should, in the year 1929, have compelled 
defendant No. 1 to mortgage this pro- 
perty which was not his 
why they should have insisted that the 
"property should be described inthe mort- 
gage deeds as property purchased farzi in 

+ Pigot 18M. T me 
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the name of the plaintiff. It is true that 
at this time defendant No. 1 was heavily 
indebted and the probabilities are that he 
was driven eventually to mortgage this 
property which he had previously hoped 
to save. In my view, thereis no real basis 
for the suggestion that these mortgages 
were the result of the machinations of tho 
defendants-appellants. The fact that the 
property in dispute is describel in these 
mortgages a8 property purchased by defen- 
dants Nos. 1 aud 2 farzi in the name of the 
plaintiff is very strong evidence that defen- 
dants Nos. 1 and 2 never intended the 
transaction in question to be a gift in 
favour of the plaintif. In my Head ae 
ortgages Clearly negative any intention 
seepage of defendants Nos. 1 and 2 to 
ke a gift. 
“mbe ened Subordinate Judge ap dears 
to have been impressed by the fact that 
there was no motive for this being a benamt 
transaction. Experience has shown that 
frequently benamt transactions are entered 
into in this country for no apparent reason 
and this has been commented upon fre- 
quently bv their Lordships of the Privy 
Council. Time and again cases appear in 
these Courts where benamz transactions 
have been entered into for no known rea 
son. However, in this case, there was in 
my view a reason why this sale should be 
a benami one. The learned Judge appears 
to have thought that at the date of this 
sale, namely July 26, 1925, defendants 
Nos. 1 and 3 were not financially embar- 
ragsed. It must be remembered that there 
had been long and bitter litigation between 
them and Alimunnissa; and even before this 
transaction was entered into defendant 
No. 1 had been compelled to mortgage a part 
of his property. On April 11, 1925, he mort- 
gaged certain property for Rs, 700 which 
he required to repay previous debts on 
haudnotes and the costs of the appeal. On 
August 1, 1926, he executed another mort- 
gage [Ex. B (7)] for Rs. 300 which was due 
for household expenses. On January & 
1927, he again mortgaged his property for 
Rs. 2,500 to pay Various debts: and on 
June 19, 1927, he éxecuted an tjara deed 
for Ra. 937, Rs. 590 of which was required 
for payment of earlier debts. As I have 
stated. in the year 1929 defendant No. 1 
recited in a mortgage of May 25 of that 
year that all other properties beloaging = 
himself were already mortgagéd except A A 
property now in dispute; and he procesde 
to executein quick succession other mort- 
gages upon the property in dispute, 
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Having regard to the fact that a long and 
expensive litigation bad taken place and 
to the fact that immediately after this sale- 
deed was executed, defendant No. 1 was 
compelled to execute a number of morte 
gages, it seems pretty clear that on J uly 26, 
1926, defendants Nos. 1 and 9 were 
financially in alow state. That being so, 
the transaction may well have been carried 
out in {he name of the son with a view to 
protecting the property in case of attach- 
ments and sales occurring later on. That 
defendants Nos. 1 and 2 had no money at 
the time of the sale-deed in question is clear, 
because, they had to raise by mortgage the 
Bum necessary to pay off Wajid Khan. In 
my View the situation existing at the time 
of this transaction was just such a one as 
might induce defendants Nos.1 and 2 to 
obtain this.conveyance benami in the name 
of their infant son. i 
Having regard to the financial condition 
of defendants Nos. 1 and 2, it is difficult to 
believe that they were in a position to make 
a gift in favour of their son. Nothing is 
Buggested as to why they should have 
desired to make a gift at this particular 
time. Itis urged on behalf of the respon- 
‘dent that he was the only son of defendants 
Nos, 1 and 2 and therefore it was only 
natural that the parents should have desired 
to ‘benefit him. He had been their only son 
for five or, six years, and there is no reason 
‘Suggested why his parents should have 
‘suddenly decided to make this giftin his 
favour. Further it ig urged that thig gift 
_was made in order to provide for the boy’s 
education and ' maintenance. Parents 
usually make provision. for the education 
‘and maintenance of their children, but they 
do not as a rule make gifts of property to 
children for such purpose. They may set 
‘aside, property for buch ` a purpose, 
but they do not, as a rule, gift. the pro- 
perty to the child. The suggestion that in 
‘these circumstances the transaction was in 
fact a gift is, in my View, a most improbable 
one,’ 


` pro] of the 
parents, on the other hand, suggests strongly 


“that they never regarded thig transaction as 
the property as 
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their own and which they could mortgage 
in order to raise money for their own pur- 
poses. In my view the plaintiff has failed ta 
show that he is the owner of this property 
and accordingly his claim should have been 
dismissed. In the result, therefore, I would 
allow First Appeal No. 175 of 1935, set aside 
the decree of the learned Subordinate 
Judge and dismiss the plaintiff's claim. 
The appellants are entitled to their costs 
in this Oourt and in the Court below. AsI 
have stated. earlierin this judgment, Mis- 
cellaneous Appeal No, 16 of 1938 is an appeal 
by the plaintiff who was dissatisfied with 
the amount awarded to him as mesne 
proits. As I have held in First Appeal 
No. 175 of 1935 that the plaintiff is not the 
owner of this property, it follows that he is 
entitled to no mesne profits. Miscellaneous 
Appeal No. 16 of 1938 is, in the circume 
stances, not pressed and I would dismiss it. 


.and make no order as to costs. 


Chatterji, J.—I entirely agree, 
D. ` Order accordingly 


a o o 
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; Opposite Parry, 

Bengal Agricultural Debtors Act (VII of 1938). 
sa. 34, 18 (1), 33, 20—Receipt of notice under 8, 34— 
Jurisdsctionof Civil Court to decide whether“ a 
is oneas defined in Act —If itis not such debt, 4t 
Should not stay proceedings — “Debt”, meaning of — 
Inquiry under: s. 18 (1), if refers to character of 
Itabslity—Se. 33 and 34 are complementary — Liability 
ceasing to be debt when suit commenced in Civil Court 
—Oivil Oourt, if should stay proceedings — ion 
whether person is debtor or not—Decision of Board— 
Revtstonal authority, 

The Oivil Oourt after receipt of notice under s. 34, 
Bengal Agricultural Debtors Aot, has jurisdiotion-to 
enter into the question whether the debt, in respect of 
which the proceeding is pending before it, is a debt 
within the meaning of cl, (8) ofs. 9, 


In decidin 
this, the time when ied 


the notice under s. 34 is iss 

should be taken-as materia! and if it finds that 
it does not come within that definition, it should not 
ee roceedings in pursuance of the notice, fp. 120, 


Per Mukherjea, J.—The word. ‘debt’ in g. 18 (1) has 
the same meaning that is given to it bys, 3, ol. (8) of 
quiry contemplated by this section 

is not one as to whether the liability amounts to a 
debt at all within the meaning of the Act but whether 
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& debt as defined by the Act and which is alleged by 
the party toexlet, exist asa fact and if go, what is its 
amount. The word ‘existence’ cannot have reference 
to the character of the liability. [P- 122, col 2.) 

Sections 33 and 34 are complementary sections, 
Saction 33 contemplates 2 case when an application 
has been made before the Debt Settlement Board 
Brot fo the startitfs of a suitor proceeding in the 

ivil Court and this section imposes a bar upon the 
Oivil Court and precludes it from entertaining any 
such suit or application. Section 34 on the other 
hand, applies to cases where a suit or proceeding is 
already started in a Civil Oourt and this fact is 
brought to the notice of the Debt Settlemant Board 
when an application for settlement of debt is made 
before it. In order that the Oivil Oourt might ba 
called upon to exercise ita powers under s. 83 ors 34 
of the Aot, it is necessary under both those sections 
that there must be a suit or proceeding pending in 
respect ofa debt. If the liability had ceased to'be 
a debt at the time when the suit or proceeding wag 
e¢ommenced inthe Civil Court, it cannot be said that 
Any suit or proceeding in respect of any debt was 
pending before such a Oourt and neither of the sections 
obliges the Civil Oouart to stayits handunder such 
circumstances. [p 124 ool. 1.] 

Obiter, per Mukherjea, J.—The Board is given 
exclusive jurisdiction to decide as to whether 
or not a person is a debtor within the meaning 
of the Bengal Agricultural Debtors Act and is com- 
poent to make an application under s, 8 ofthe Act. 

decision of the Board in this matter can be 
revised only by the appellate tribnnal that is con- 
stituted under s. 40 ofthe Act and the Civil Oourt 
cannot exercise any concurrent jurisdiction in this 
matter. Baijnath Tamakuwalia v. Tormull (1), Harish 
Chandra Pal v. Chandra Nath Saka (2) and Soulabala 
Dasjaya v. Nüyananda Sarkar (3), relied on. |p. 128, 
sol. 1 : 


Mr. Hamidul Huq, for the Petitioners. 

Messrs. Atul Chandra Gupta, Bhagirath 
Chandra Das and Jitendra Kumar Sen 
Gupta, for the Opposite Party (in support of 
Reference). 


S. K. Ghose, J.—The questions for deci- 
fion arise out of a reference under 
O. XLYI, r. 1, Civil Procedure Oode, and 
a civil revision case started on a Petition. 
In both cases the Ovurt had received notice 
for stay of proceedings under s. 34, Bengal 
Agricultural Debtors Act of 1935. [n both 
cases, the common question is whether the 
Court on receipt of such notice has jurisdic- 
tion to go into the question whether the 
debt in respect of which a proceeding is 
pending is adebt as defined in the Bengal 
Agricultural Debtors Act and, if the QOvurt 
finds that the debt does not come within the 
definition, whether in that case the Court 
can disobey. the notice for stay under 
s. 34. In both cases the creditors are the 
Naokhali Nath Bank, Limitad, but the judg- 
ment-debtors are different, In the 
reference case, the creditors instituted the 
suit on March 3, 1938. Thereafter, a notica 
under s. 34, Bengal Agricultural Debtors 
Act, was received and in pursuance thereof 


NUR MIA V. NOAKHALI NATH BANK, LTD. (CAL.) 


119 


procesdings were stayed. The plaintiff 
then filed an application for vacating the 
stay order. It appears that by an order of 
the Government of India, dated December $, 
1937, which was published in the Gazette 
on December 11, 1937, the Noakhali Nath 
Bank, Limited, was included io Sch. IL to 
the Reserve Bink of India Act. So, the 
contention is that the debt in this cage 
comes within the exception mentioned in 
sub-cl. (vt), cl. (8) of 8. 2of the Act The 
learned Munsif who has made the reference 
has formulated the question thus: 

“If the debt in question is a protected one being 
8 liability to a Bank included in the Reserve Bank 
Act Schedule the question'is whether any Debt 
Settlement Board has any jurisdiction to entertain 
any application regarding it. And the further 
question is whether when a Debt Settlement Board 
takes cognizance of a debtor's liability toa Bank of 
the requisite desoription, the Oivil Court is com- 
petent to ignore it altogether on the ground that 
the notice issued by the Debt Settlement Board is 
perfectly ulira vres.” 

The learned Mungif in his letter of rater- 
ence has taken the trouble to give a useful 
summary of the relevant cases already 
decided by this Court. He himself is of 
opinion that the Oourt cannot refuse to stay 
the proceeding after receipt of the notice 
under s. 34 aad that the creditors must 
take their objection to the Debi Sattleament 
Board. In soms of the reported cases, this 
Gourt has pointed out that the Act has set 
up its own tribunal and has laid down the 
principle that where the Act has expressly 
provided that certain matters are to be 
decided by that tribunal, the Civil Court 
must refrain from going into those matters, 
but where there ie no express provision in 
respect of the tribunal under the Act, the 
ordinary Court must act in the exercise of 
its powers. Following this principle it hag 
been pointed out in cases under s, 3t of thè 
Act that it is for the Oourt to deside 
whether there is a proceeding pending 
before is and whether that procseding is in 
respect of a debt whion is the subjecte 
matter of an application under 8.8 or a 
Btate nent under sub-s. (1) of s. 13, as 
intimated in tha notice: sae Forn lå 
prescribed by r.73. Thus it baa been hald 
that if an execution Sale has already takea 
place, the debt is wiped out from the pro» 
ceeding aud the notice under s. 31 cannot 
operate, for there is nothing to stay. [hea 
Azt deunes whatis a “debt” uader the Act 
and what is a “debtor.” ‘Tt does not include 
all kinds of debt but there sre certain 
exceptions ag mentioned iacl. (3) of a, 2. 
The detinition of ‘debtor’ is narrowert 
because even though there may be a ‘debt’ 
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as defined in al, (8), the person who is liable 
for that ‘debt’ may not be a ‘debtcr’ within 
the meaning of cl. (9) of s. 2, Whois to 
decide the question whether there is a debt 
and whether the person whois liable for 
that: debt is a debtor within the meaning 
of the Act. This is provided for in as. 19 
and 20 Jt will be seen that the relevant 
terms of the two sections are somewhat 
different. Section 18 (1) runs thus: 

“Tf there is any doubt or dispute as to the exist- 


ence or amount of any debt, the Board shall 
decide whether the debt exists and determine its 


amount: 

Provided that a decree of a Oivil Court relating 
to, a debt shall be, conclusive evidence as to the 
existence and amount of the debt as between the 
parties to thea decree.” 


Section 20 rons thus: 
“If any question arises in connection with pro- 
ceedings before a Board under this Act, whether a 


person is a debtor or not, the Board shall decide 
‘the matter.” 


= We are not here concerned with the 
question regarding a debtor. We are here 
concerned with the question regarding a 


debt and so the construction of s. 18ig- 


relevant. Mr. Gupta for the creditor in this 
Court bas contended that the provision in 
a. 18 assumes that the dəbt is one which 
comes under the definition of debt as laid 
down in cl. (8) of 8. 2 and on that assump- 
tion the only question which the Board is 
to go into is whether that debt is nil and, 
if it is not nil, what is the amount of it? I 
think this contention is correct and 
it is confirmed by the provision since 
the decree of the Oivil Court which con- 
cludes the question before the Board surely 
does not decide the point whether the debt 
is one under the Actor not. This is also 
confirmed by sib-ss. (2), (3) and (4) of s. 18 
which deal with the question of the amount. 
In this-connection, see also s. 36, cl. (a), It 
is noteworthy tbat dismiesal of the appli- 
cations by the Board is provided for by 
s. 17 which expressly lays down the 
grounds upon which dismissal may be made 
and these grounds do not specifically in- 
clade the ground of jurisdiction. This is 
quite Consistent with the fact that the Act 
creates a special jurjsdiction and the pro- 
cedure laid down in proceedings under the 
Act asstmes ihat the matter dealt with is 
one which comes within the four corners 
of the definition of the terms ‘debt’ and 
‘debtor.’ Section 8, for instance, which starts 
with the gpplication, lays down that the 
application is to be by a ‘debtor’ for the 
Bettidment of his ‘debt.’ Thereafter the 
subsequent proceedings as provided for in 
the' Act assume that the party before the 
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Board is a ‘debtor’ and: the matter dealt 


‘with in the application is ‘debt’ as defined 


in the Act. Where there is no ‘debt’ ‘as 
defined in the Act, the Act does not apply. 
In a recent matter before this Court we 
have already held that s. 34 does not apply 
to the case of persons who are not appli- 
cants before the Board, Upon these consi- 
derations, I am of opinion that it is for the 
Court on receipt of notice under s, 34-to 
decide the question, not only that there. is 
a proceeding pending before it, but also 
that the subject-matter of that proceeding 
is adebt as defined’ in the Act. If the Court 
finds it is not such a debt, then the notice 
under is. 34 cannot operate so asto stay 
the proceedings in the Court. In my judg- 
ment, therefore, the point referred by the 
learned Munsif should be decided thus. The 
Civil Court after receipt of notice undér 
s. 34, Bengal Agricultural Debtors Act,-has 
jurisdiction to enter into the question whe- 
ther the debi, in respect of which the pro- 
ceeding is pending before it, is a debt 
within the meaning of cl. (8) ofs. 2 and if 
it finds that it does not come within that 
definition, it should not stay proceedings in 
pursuance of the notice. : 

This point also, arises in Civil Revision 
Case No, 937 of 1938 and the answer must- 
be the same. There is, however, a further 
point which arises in that case. The peti- 
tioner in that case filed an application under 
the Bengal Agricultural Debtors Act on 
September 26, 1937. The decree-holder 
Bank started execution in Execution Oase 
No. 22 of 1938 on February 3, 1938. A 
notice under s. 34 of the Act was issued on. 
April 8, 1938, and served on the same day 
on ihe Subordinate Judge. As mentioned 
already, the Bank was included in the 
schedule of the Reserve Bank of India on 
December 9, 1937, The Subordinate Judge 
by his order dated April 11, 1938, decided 
that the notice of stay under s. 34 should 
be disregarded and execution should 
proceed. From these facts, the second point 
raised in the revision case is whether the 
Noakhali Nath Bank, Limited, having been 
included in the Schedule subsequent to the 
filing of the application. before the. Board, 
can get protection under sube-cl. (vt) of 
el, (8) of s. 2. Jtis contended for the 
debtor in this cage that, since at the time of 
the application to the Board the Nath 
Bank was not included in the Schedule of 
the Reserve Bank, it cannot claim that-its 
debt shsuld be protected. The answer to 
that turns on the. queation whether, the 
debt must bea protected one at the time. 
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of the application to the Board or at the 


time ofthe stay order. Itseems to me that” 


only the latter point of time is material. 
This is in accordance with s. 34 and coon- 
sistent with my answer on the first point, 
since it is for the Court to decida on 
receipt of the notice whether the subject- 
matterof the application pending before 
bis a debt within the meaning of the Act. 
That being so, if at the time of the notice 
the debt is not a debt as defined in the Act, 
the notice has no force as against the 
Court. In that view, I think, thatin this 
case the Court may disregard the notice 
to stay the proceeding under s. 34. The 
result is that the order as made by the 
Sabordinate Judge on April 11, 1938, must 
be upheld, Acopy of the judgment should 
be transmitted tothe Court of the Second 
Munsif, Noakhali, and such Court shall 
proceed to dispose of the case in conformity 
with the decision of this Court. The Rule 
atands discharged. There will be no order 
for costa. 


B.K Mukherjea, J.—I agree with my 
learned brother in the decision which he 
has arrived at both in the reference as 
well as ia the revision case. The reference 
has been made by the Munsif, Second 
Court, Noakhali, under O. XLVI, r. 1, Civil 
Procedure Oode, and it is in connection with 
Small Oause Court Suit No. 49 of 1938 of 
that Oourt. The suit was commenced by 
the plaintiff Bank against the defendant, 
one Fazlul Karim for recovery of a sum 
of Rs. 245 due as principal and interest 
upon anote of hand executed by the 
defendant in fayour of the plaintiff. The 
sult was instituted on March 3, 1938, and 
on March 15, following a notice under 8. 34, 
Bengal Agricultural Debtors Act, was res 
ceived by the Court, requesting it to stay 
the suit. The Munsif stayed the snit and 
on March 26, 1938, the plaintiff made an 
application for vacating the order of stay 
on the ground that the notice was wholly 
without jurisdiction, inasmuch as the 
plaintif Bank being a scheduled Bank, the 
money due toit wasnot a debt under s. 2 
cl. (8), sub-cl. tvi}, Bengal Agricultural Deb- 
tors Act, and ‘consequently the Debt Settle- 
ment Board was incompetent to entertain 
any application for the settlement of such 
a debt. The point on which the learned 
Munsif entertained a reasonable doubt 
‘and which is referred tous for our opinion 
is, as to whether the Civil Court on receipt 
ofa notice under s. 34, Bengal Agricul- 
tural Debtors Act, was competent to inves- 
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tigate the character of the liability in 
question. upon a prayer of the decree-holder 
for ignoring the notice onthe ground that 
the deht -was not a debt within the meaning 
of the Act. 

I agree with my learned brother that the 
question formulated by the Munsif must be 
answered inthe affirmative. The Bengal 
Agricultural Debtors Actis undoubtedly a 
special Act which confers special jurisdic- 
tion upon the tribunalset up by it, to deal 
with certain specified cases and it lays 
down new remedies and new procedure. 
The jurisdiction that the Debt Settlement 
Board exercises within the limits of its 
authority must be deemed to be exclusive 
and cannot conenrrently be exercised by 
the Civil Court. This is apparent from the 
whole scheme and structure of the Act and 
particularly from ss 33 to 36 which ar. 
intended to stay the hand of the Civil Court 
or to render its orders and decisions nuga- 
tory when they come into conflict with any- 
thing which is done bythe Board under the 
provisions of the Statute. The Board, howe 
ever, can exercise its jurisdiction only in 
certain limited and special cases which are 
laid down in the Act itself. The intention 
of the Act, as we gather from the Preamble, 
is to give relief to a particular class of 
debtors only and the expressions ‘debt’ and 
‘debtor’, as defined inthe Act, have been 
used in a rather restricted and limited 
sense. Certain class of liabilities which 
would ardinarily come within the meaning 
of the word ‘debt’ are specifically excluded 
from thescope of the Act and even when a 
liability is a debt, the person saddled with 
it is not necessarily a debtor. In order to 
be a debtor and to have the requisite come 
petency to invoke the provisions of the Act, 
a person must fulfil certain requirements 
which are enunciated in 8. 2, cl. (9) of the 
Act. Itis a ‘debtor’ thus defined who can 
Present an application for settlement of his 
debt under s. 8 of the Act. It seeme there- 
fore that the Act does not come into opera- 
tion at al] when there is no debt within the 
meaning of the Act, and the Debt Settlement 
Board cannot also exergise its functions in 
the matter of settlement of debts unless the 
applicant before itis a debtor as defined in 
the Statute. The question is ‘whether the 
Board itself can decide as to whether the 
perticular liability is a debt or the appli- 
cant before it is a debtor whioh would 
entitle it to exercise its jurisdiction under 
the Act. Originally when a tribunal erer- 
cises a Bubordinate or special jurisdiction, 
the question whether the condition essential 
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to give it jurisdiction is present or not is 
left tothe- ordinary Courts of the land. I 
agree, however, with Am3er Ali, J. holding 
that therais no inherent obstacle to a Civil 
Oourt being vested with exclusive and final 
powers -in’ the matter of determining the 
limits of its own authority : vide Baijnath 
Tamakuwalla v. Tormull (1). The question 
therefore narrows down to this, as to how 
far the Legislature either expressly or by 
implication has endowed the. Debt Settle- 
ment Bcard with anthority to determine 
the matters which are necessary to enable 
it to exercise its powers under the Act. 

As I have said above, the proceeding is 
initiated before the Board by an applica- 
tion for settlement of debt under œ. 8, 
Bengal Agricultural Debtors Act, and the 
application must be made by a debtor, and 
unless the debtor has already made the 
application, by any of his creditors. Sec- 
tions 10 and 11 lay down the form of the 
application ‘and the statement it should 
Contain. The sections that follow set out 
.the procedure that is to be adopted by 
the Board in ‘disposing of the application 
and unless the application is dismissed sum- 
marily under s. 17 of the Act, notices are 
to- be served on all persons named in the 
petition and the Board should proceed to 
settle the debt in the manner laid down in 
the Act. Section 20 then lays -down that if 
‘any question arises in connection with a 
proceeding before the Board under this 
Act whether a person is debtor or not, the 
‘Board shall decide the matter. There is 
no ambiguity with regard to the provision 
of this section and in my opinion it is 
established bsyond-doubt- that the Board is 
given exclusive jurisdiction to decide as 
to: whether or not a person is a debtor 
within -the meaning of the Act and is 
competent to makean application under 
B. 2 of the Act. The decision of the Board 
in this matter can be revised only by the 
appellate tribunal that is constituted under 
8. 40 of this Actand the Oivil Court can- 
-not exercise any concurrent jurisdiction in 
this matter. This is well-established by a 
series of cases in this Court and reference 
may be made only to the cases in Harish 
Chandra Pal v. Chandra Nath. Saha (2), 
Soilabala Dasjaya v. Nityananda Sarkar 
(3), and Baijnath Tamukuwalla v. Tormull 
(1). The question now is as to whether 
' (1) 42 QW N-481; 179 Ind. Oas. 151; AIR 1938Qal. 
455;11 R O 484. - f 

(2) 42 OW N 411; 181 Ind. Oas. 789; A IR 1938 
Osl. 369; I L E (1988) 2 Oal 155; 11 R © 848 


(3) 42 OW N 415; 182 Ind. Oas, 462; A IR 1938 
Ogl 375; I L R (1988) 2 Oal. 168; 19 R 0'69. 
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the Board is aleo given authority by tk 
Statute to decide the question as to whethe 
a liability ig a debt at all within th 
meaning of the. Act. The answer to. thi 
question, in my opinion must be in the 
negative. Stress is laid jn this connectior 
on the provision of g 181) of the Act, the 
wording of which is as follows : 

“I there is any doubt or dispute as to the exist 
ence or amount} of any debt, the Board shal 
decide whether the debt exists and determine iti 
amount.” 

In my opinion the word ‘debt’ here has the 
sımo meaning that is given to it by s. 2 
ol. (8) of the Act, and the enquiry contemp 
lated by this section i8 not one as tc 
whether the liability amounts to a debt at 
all within the meaning of the Act but 
whether a debt as defined by the Act and 
which is alleged by the party to exist, existe 
as a fact, and if Bo, what is its amount. The 
word ‘existence’ cannot have reference to 
the character of the liability and this is 
clear from the proviso which lays down 
that a desree of the Civil Oourt relating to 
a debt shall be conclusive evidence as to 
the existence or amount ofthe debt as bet- 
ween the parties to the decree. It is obvious 
that the Civil Court cannot say anything as 
to whether the liability of the judgment- 
debtor is a debt within the meaning of the 
Act or not. This interpretation is also 
borne out by the marked difference in the 
language which exists between ss. 18 and 20 
of the Act. Under s. 20 if any question arises 
before the Board as to whether a person is a 
debtor or not, the Board shall decide the 
matter. Butin s. 18 there are no words to 
show that the Board has authority to 
decide as to whether a particular liability 
amounts to a debt within the meaning of 
the Actor not. It presupposes that thére 
is an allegation of debt as defined in the 
Act, the only dispute baing with regard to 
its existence and amount. Ib is significant 
to note that s. 17 ofthe Act which enume- 
rates the circumstances under which an 
application under s. % could be summarily 
dismissed does not provide for, throwing 
Out such an application tn limine on the 
ground that the liability was not a debt. 


If we now look at as. 33 and 34 of the 
Act, we find that they are intended to stay 
the hands of the Civil Oourt only when 
there is a debt included in an application 
under s, 8 or statement under s. 1 of the 
Act and a suitor proceeding in respect of 
the debt is pending before it. It has bee 
held already in a series of cases by this 
Oourt, vide cases in Jagabandhu 
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Gobinda Chandra Probhat Chandra Roy 
Choudhury Firm v. Bhusat Bepari (4), 
Ramendra Nath Mandal v. Dhananjoy 
Mondal (5) and Jatindra Mohan Mandal v. 
Elahi Bugz (6), that when a debt is satisfied 
by an execution gale and no proceeding 
in respect of a de bt can be said to be 
pending before a Oivil.Oourt, the Oourt is 
not bound to stay any proceeding ‘by way 
of confirmation of sale or otherwise even if 
this proceeding is expressly mentioned - in 
the notice under s. 34, Bengal Agrioultural 
Debtors Act. I think that it is equally 
correct to say that the: Court can : refuse to 
stay a proceeding or.a suit if it is satisfied 
upon enquiry that there is no proceeding 
or suit pending before it which is in res- 
pect of any debt as defined by the Bengal 
Agricultural Debtors Act. I think that no 
anomaly or conflict of jurisdiction is likely 
to arise as has been suggested by Mr. 
Hamidul Huq. As I have already held, the 
Board isnot given exclusive jurisdiction 
to decide as to whether a liability is a 
debt or not, and its assumption of jurisdic- 
tion depends upon the fact that there is a 
‘debt. A decision. of the Oivil Court that 
there is no debt, is, therefore, binding upon 
‘the Board which must refuse to proceed i in 
the matter any further. 
_ Coming now -to the revision case it may 
be said at the. outset that one point that is 
involved in this rule is identical with that 
which is raised in the reference that is just 
disposed of. The rule was obtained by 
certain judgment-debtors and it is directed 
“against an order of the Subordinate Judge 
„refusing to stay certain execution proceed- 
ings on receipt of a notice under s. 34, 
Bengal Agricultural Debtors Act. The 
.decree-holders are the Noakhali Nath Bank, 
Ltd., and they obtained a decree against 
the judgment-debtors for a sum of about 
Rs, 2,763 in. the year 1935. On September 
96, 1937, the. jadgment-debtors applied for 
settlement of their debts under s. 8, Bengal 
Agricultural Debtors Act. On December 9, 
1937, when the proceeding was pending 
before the Debt Settlement Board, the 
plaintiff bank was included in the list of 
scheduled banks. On February 3, 1938, the 
bank atarted execution proceedings against 
‘the judgment-debtors and on April 8, 1938, 
the executing Court received a notice 
under s. 34, - Bengal. Agricultural Debtors 
Act. The Court refused to stay proceed- 
-- (4) 42 O W N 217; 178 Ind. Oas. 344; A I R 1938 
p: 256; 11 RO 343, 

(5) 420 W N 218; 178 Ind. Oas. 186; A T R1938 Oal. 
36r: 11 R O 339. 
16) BO WN 530, 
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ings onthe ground that the decree-holders 
being a scheduled bank, the debt due to 
them was not adebt within the meaning of 
the Bengal Agricultural Debtors Act and 
consequently the Debt Settlement Board 
bad no jurisdiction to entertain an appli- 
cation for settlement of the debt under 
s. of the Act or to send down a- Notice 
under s. 34 of the Act. 

Two points have been raised on behalf 
of the petitioners in this Rule. Jn the first 
plece it is said that the Court on receipt of 
a notice under s. 34 of the Act: was bound 
to stay the proceeding ; and was not come 
petent to enter into and decide the question 
AB to whether the liability was a debt or not. 


This question has been sufficiently discussed 


in connection with the reference mentioned 
above. In view of the reasons given there 
the contention of the learned Advocate for 
the petitioner: on this point must be over- 
ruled, Itis contended in the second place 
that even if the Civil Court had jurisdiction 
to investigate the matter, it was bound to 
stay the execution proceedings under 8. 34, 
Bengal Agricultural Debtors Act, inasmuch 
as the liability was certainly a debt at the 
time when the application for settlement 
of debt was made and any subsequent 
change in the constitution of the bank could 
not alter its nature. 

I may say at the outset that I agree 
with Mr. Gupta in holding that s. 34 is 
not the proper section which is applicable 
to the facts of the present case. It seems to 
me that ss. 33 and 34 are complementary 
sections. Section 33, contemplates a case 
when an application has been made before 
the Debt Settlement Board prior to the start- 
iog of a suit or proceeding in the Oivil 
Court and this section imposes a bar upon 
the Civil Court and precludes it from enter 
taining any such suit or application. Bec- 
tion 34 on the other hand applies to cases 
where a suit or proceeding is already started 
in a Oivil Court and this fact is brought 
to the notice of the Debt Settlement Board 
when an application for settlement of debt 
is made before it. In such cases it is obli- 
gatory on the Board to issue notice under 
s. 34 of the Act. As in ‘this case the execu” 
tion case was filed long after the applica- 
tion for settlement of debt was presented 
before the Debt Settlement Board, s. 33 is, 
in my opinion, the proper section applicable 
and not s.34. But the distinction is not 
very much material for our present purposes 
for even if s. 33 is the proper section to be 
applied, the Gourt is nevertheless obliged 
to stay the proceeding without any notice 
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if it is apprised of the fact and there is no 
doubt that it was so appriséd here that an 
application for settlement of debt has 
already been presented tothe Board. The 
question therefore that really arises is, as 
to whether’ the Oivil Court was bound to 
‘stay the proceeding when the debt included 
in the application before the Board had 
ceased to be-a debt before the suit or pre 
ceeding was commenced in the Oivil Court. 
In order tuat the Oivil Court might be 
called upon ‘to exercice its Powers under 
8. 33, ors. 34 of the Act; it is necessary 
under both these sections that there must 
be a suit or proceeding pending in respect 
of a debt. If the liability had ceased to be 
a debt at the time when the suit or prc- 
ceeding was Commenced in the Civil Court, 
it cannot be said that any suit or proceeding 
in respect of any debt was pending before 
such a Court and neither of the sections 
obliges the Oivil Oourt to stay its hand 
under such ‘circumstances. Looked at from 
this point of view, the Civil Court in this case 
was perfectly justified in refusing to stay 
thé proceeding when the notite was served 
upon it under s. 44, Bengal Agricultural 
Debtors Act, ` 
"Ib is argued by Mr. Huq that it would 
lead to anomalons consequences if the 
materia] time is taken to be the time when 
the suit or proceeding is commenced in the 
Civil Court. It is said that as the liability 
‘was à debt at the time of the application 
under e. 8, the Board had jurisdiction ‘to 
proceed under the Act. If ss. 33 and 34, 
which' are intended to assist the Board in 
the work of settling a debt, be held not to 
be applicable to such cases, there will be 
a clear conflict of jurisdiction. I do not 
think that there is really any substance in 
this contention. If, as [ have already held, 
‘the. liability is not a debt, it does not ceme 
within the purview ofthe Act at all and 
the Board had no jurisdiction to exercise in 
the matter. In my opinion, if what was a 
debt before had ceased tobe so prior to its 
being settled by the Board; the latter loses 
all jurisdiction in respect of the same and 
cannot proceed any furtherin the matter, 
For these reasons, I agree that this Rule 
should be discharged. 


D, Rule discharged. 
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PATNA HIGH COURT oe 
Appeals from Appellate Decree Nos. 5 
acd 17 of 1938 

z August 3, 1939 
ROWLAND AND OHATTERJI, JJ. 
No. 5, Mir WAJID ALI AND ANOTARBR | 
— PLAINTIFFS — Å PPRLLAN TS ki 
VETSUS 
ALIDAD KHAN AND oTABRS— DEFENDANTS 
—RESPONDENTS | 
No. 17, ALIDAD KHAN AND ANOTHER— ` 
DREBNDANTA— APPELLANTS : 
VETSUS 
ABDUL GAFFUR— PLAINTIFF 
—RBSPONDENT 

Moritgage—Redemption—Share of some mortgagore 
sold and purchased by mortgagee in execution “of: 
decrees—Redemotion of those shares, if can be claim- 
ed by other mortgagors whose interests were un- 
affected by these decrees and were not impleadec 
in these suits—Adverse possesston—Mortgagees, ity’ 
can be in adversé possession of mortgaged property 
during continuance of mortgage. 

Where the mortgagee brings a suit omitting a 
necessary party and obtains a decree and purchases- 
the mortgaged property in execution thereof, the 
mortgage decree and the execution sale areof no 
effect as against the person who was not impleaded 
in the mortgage suit, and heis entitled to treat 
the entire mortgage as subsisting and can therefore 
ask for its redemption in its entirety, The posi- 
tion is quite different where the equity of redemp 
tion of some of the mortgagors has been effectively 
sold and purchased by the mortgagee himself, at a 
private sale or in execution of a money decree. 
Where the shares of some of the mortgagors are 
effectively sold and purchased by the mortgages in 
execution of decrees, the equity of redemption with 
respect to those shares is extinguished and redemp- 
tion of those shares cannot be claimed by the other 
mortgagors whose interests were unaffected by the 
decrees or the execution proceedings. Rat Pramatha 
Nath Mitter v. Ram Kishun Singh (I) and Yadalli 
Beg v. Tukaram (2), referred to, Khiarajmal v. 
Daim (3), relied on. [p. 126, coL 1] 

A mortgagee who enters into possession of the 
mortgaged property in his capacity as a mortgagee 
can never during the continuance of the mortgage 
assert any adverse possession againat the mort T. 
The mortgagor's right to redeem remains alive for 
sixty years and no question of adverse possession 
arises until after the expiration of that period. 
Ibrahim Ghulamhusain Mulnajt v. Mohiuddin 
Balku Modak (4) and Omayurupagam Mutts” v. 
Sivasooria Thevan (5), distinguished. A ntara paai 
v. Daim (3) and Bakha Singh v. Ram_Ngratn Singh 
(8), relied on. [p. 127, col. 1.] - 


As. from a decision of the District Judge, 
Manbhum, dated July 20, 1937, modifying 
a decision of the Munsif of Raghunathpur, 
dated October 14, 1936. 


Messrs. R. S. Chatterji and Mujibur 
Rahman, in 8. A.No. 5, and Messrs. M. 
Yunus and S.C: Mazumdar, in 8. A. N 
17, for the Appellants. _- ; 


Messrs. M. Yunus and S. C. Maeumdar, 
in §. A. No.5, and Messrs. R. S. Chatierji 


1939 ; 


and Majibùr Rahman, in B. A. No. 17, for 
the Respondents. 


Chatterji, J—These two appeals arise 
out <f a su:b for redemption of four annas 
share in certain, properties described in 
Schs. Land IL of the plaint. The entire 
sixteen annas belonged in equal shares to 
four persons, Ehsan Ali, Junab Ali, Kurban 
Ali, and Imdad Ali, of whom the first 
three were brothers and the fourth was 
their nephew. These four persons execute 
ed an usufructuary mortgage on August 
26, 1875, in respect of the Sch. I proper- 
ties in favour of Maddey Khan, father 
of defendants Nos. 1—4. Again on June 30, 
1877, the same four persons executed 
another usufructuary mortgage in respect 
of Sch. IL properties in favour of Maddey 
Khan. Later in 1877 Kurban Al's jth 
share was released and again in 1907 
Imdad Ali's }th share was released on 
payment of their respective quotas of the 
mortgage ‘debt. Similarly Junab Ali's 
4th share was also released and it was 
subsequently purchased by the mortgagee. 
Thus the mortgage was left only with 
respect to the four annas share of Eshan 
Ali. After Eshan Alis death, some of his 
sons dispossessed the mortgagee from some 
of the mortgaged plots. The mortgagee 
then brougnt a suit for recovery of pos- 
session against those sons and obtained a 
decree with costs. The decree for costs 
was put in execution in Execution Oase 
No. 80 of 1851 in which the mortgagee 
purchased the entire four annas share 
Eshan Ali im April 1581. On April l0, 
1920, the plaintiffs of whom No. lis a 
grandson and No. 2 is & grout grandson 
of Eshan Ali deposited ttn share of the 
mortgage money under the provisions 
5, 83 of the Transfer of Property Act, 
but the mortgagee appeared and denied 
the right of the plaintifis with the result 
that the case was struck off. The plaintifts 
brought the present suit for redemption on 
April 9, 1936, As between them No, 1 
claims three annas and No.2 one anne. 

The suit was contested on various 
grounds but those with which we are cons 
cerned in these appeals are that Maddey 
Khan had purchased the entire share of 
Eshan Aliin 1801 in execution of his 
decree for costs and, therefore, the plaintiffs 
have no subsisting interest and are not 
pa to redeem and that Maddey Khan 
since his purchase was in possession of 
the purchased share as a full owner 
adversely to the hems of Eshan Ali and 
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therefore acquired a title by advérse~pose 
session. There was some dispute with 
regatd to the share of Eshan Ali, but 
fhe finding of fact is that he had four 
annas. It has also been found by the 
Courts below that Mardan Ali, grandfather 
of plaintiff No. 2,was a surviving son of 
Eshan Ali but he was nota party to the 
decree in execution of which Maddey Khan 
purchased the four angas share in 18831 
and therefore his interest was not affected 
by the decree or the execation sale. It has 
been further found that his interest was 
one anna which now belongs to the plaint» 
iff No.2. As regards the remaining three 
annas share which is claimed by plaintiff 
No. 1, the learned Munsif for reasons 
which need not be stated held that the 
auction-purchase of Maddey Khan was 
inoperative. In this view he decreed 
the suit and allowed’ redemption in res- 
pect of the entire four annas. On appeal 
the learned District Judge, taking a cone 
trary view as to the effect of Maddey 
Khan’s auction purchase of the three annas 
share claimed by plaintiff No. 1, has held 
that plaintiff No. 2 alone is entitled to 
redeem his one anna share. He has made 
a decree accordingly. Against that decree 
these two appeals have been preferred, 
Appeal No. 5 by the plaintiffs and Appeal 
No. 17 by defendants Nos. 1—3. | 


In the plaintiffs’ Appeal No. 5 the only 
substantial point urged by Mr. Ohatterji is 
that the plaintiff No. 2 not being bound by 
the proceedings as the result of which 
Maddey Khan purchased the four annas 


‘ghare in claim, his right as a cc-mortgagor 


to redeem the entire four annas remained 
unaffected as the mortgage was indivisible, 
In support of this contention reliance is 
placed on the decision of this Oourt in 
Rai Pramatha Nath Mitter v. kam Kishun 
Singh (1) and the decision of the Privy 
Council in Yadalli Beg Vv. Tukaram (2). 
What was held in both these cases was 
that where a mortgagee obtained a mortgage 
decree without impleading the purchaser 
of a portion of the mortgaged properties 
and in execution of suehdecree purchased 
the mortgaged properties, it wase open 
to the purehaser who was omitted from 
ihe mortgage suitto sue for redemption 
of the entire mortgage. The principle 


1) 56 PL T 81; 97 Ind. Oas. 386; (1926) Pat. 323; 
A 1R 1927 Pat. 25. i 
mw (3) 48 O 22; 57 Ind. Cas. 535; (1920) M W N 369; 
BM L T95 39M L 3li7; SU P LR (PO)123; 
16 N L R 154; 13 L W 503; 22 Bom. L R 1315; 47 
I A207; 25 O WN 241 (P O). 
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underlying these decisions is well settled. 
Where the mortgagee brings a suit 
omitting a.uecessary party and obtained 
ea decree and purchases the mortgaged por- 
perty in execution thereof, the mortgage 
decree and the execution sale areof no 
effect as against the person who was not 
impleaded in the mortgage suit, and he is 
entitled.to treat the entire mortgage as 
subsisting -and can therefore ask. for its 
redemption'in its entirety. The position is 
quite different-where the equity of redemp- 


- tion .of some of the mortgagors- has been 


effectively sold and purchased by the 
mortgagee himeelf, at a private sale or in 
execulion of a money decree. In the pre- 
sent case the mortgagee in execution of 
a money decree. Validly purchased the 
equity of redemption with respect to a 
three annas share out of the four annas in 
question. . Plaintiff No.2 can on no account 
object to the decree or the execution sale 
so faras the three annas share is con- 
cerned. Itis not open to him to contend 
that he is entitled to treat the entire 
mortgage of the four annas as. still sub- 
sisting. The effect of the mortgagee’s 


. purchase of the three saunas share was to 


wipe out the equity of redemption in res- 
pect of that share. The mortgage cannot 
be said to be subsistingso far as that 
share concerned. . In the Privy Council 
case of Khiarajmal v. Daim (3) though 
the facts: were peculiar and somewhat 
different; their Lordships held that where 
the shares of some of the mortgagors 
were effectively sold and purchased by the 
mortgagee in execution of decrees the 
equity of redemption with respect to those 
ehares was extinguished and ` redemp» 
tion of those shares could not be claim 
by the other mortgagors whose interests 
were unaffected by the decrees or the 
the execution proceedings. In that case 
the plaintifs sued for redemption of two 
usufructuary mortgages of 1878. The de- 
fence inter alia was that the mortgagees 
bad purchased the mortgaged properties 
in execution of two decrees und therefore 
the plaintiffs had no subsisting right of 
redemption. One of the decrees was a 
simple ‘money decree and the other was 
obtained by one of three mortgagees under 
an earlier mortgage of 1874 in a suit for 
recovery of his share of the earlier mort- 
gage debj. It -is- not clear whether the 


tatter decree was regarded as a mortgage 


decree or was enforced as such. It, was 


(S) 32 0.296; 33:1 A 23, 90 W N 201;34L J- 
il; 7 Bom. LR1;10 Ls 584; 8 Bar, 734 (P; 0) 
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found as a fact that some -of the’ mort- 
gagors or their representatives were- not 
parties to the decrees or the execution 
proceedings in which the mortgagees: pure 
chased the properties and therefore ‘their 
interests were not affected*by the execution, 
sales. The first Appellate Oourt allowed: 
redemption of the entire mortgages though’ 
the plaintiffs, rather some of them, were 
found to be ‘interested in certain shares 
only of the mortgaged properties, Their’ 
Lordships of the Judicial Oommittee reverse, 
ed that decree holding that the plaintiffs’ 
were not entitled to redeem the shares of, 
those persons who were parties to thé 
decrees or the execution proceedings and” 
accordingly their Lordships allowed “resi 
demption only in respect’ of those shares’ 
which were found not to ‘have passed by’ 
the-execution sales. Though the question 
of ‘indivisibility of a mortgage was not’ 
expressly raised in the case, the principle: 
on which the decision was based, I think,- 
can be equally applied in the present case.’ 
In my opinion, therefore, the learned District! 
Judge was quite right in ‘holding that the 
Plaintiff No. 2? was entitled to redeem his 
one anna share only. Mm 
[may observe that it is open to question 
whether the principle of indivisibility of a 
mortgage can apply in the present case 
because the integrity of the mortgage was’ 
already broken when the respective shares: 
of Junab, Kurban and Imdad were sepa” 
rately released. ER 
Another small point has been urged on™ 
behalf of the appellants which ‘relates’ to: 
the form ‘of the decrees. It appears that’ 
in the decree which has been passed ‘by 
the learned District Judge it bas been- 
ordered that the plaintiff No, 2's right to 
redeem will be barred in case he fails to 
deposit -the- amount found due within the’ 
time allowed; but O. XXXIV, r. 7, provides: 
that in default of payment within the time” 
specified, the defendant will be entitled to 
apply for a final decree of the kind mene 
tioned in suber. (1), al. (e) (2), sub-cls, (a) 
and (b). The decree must be-in accord 
ance with these provisions. 
Coming now to the defendants’ appeal 
No. 17, the only point urged is that the 
mortgagee acquired a title- by adverse 
possession to the one anna share of plaintiff 
No. 2. Itis urged that since his purchase 
in April 1881, Maddey Khan asserted his 
rights as a full owner and he was recorded 
as such in the record of rights finally 
published on July 26, 1921, - the ‘entry 


: being made after contest. The simple 
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-aswer is that a mortgagee who enters into 
Jesession of the mortgaged property in his 
pacity ag a mortgagee can never during 
36 continuance of the mortgage assert any. 
dverse possession against the MorlgZagor. 
he morigagor’s night to redeem remains 
live for sixty years and no question of 
dverse possession arises until after the 
xpiration of that period. 
Mr. Yunus had relied upon a decision of 
the Bombay High Oourt in Ibrahim Ghulame 
usain Mulnaji v. Mohiuddin Balku Modak 
4) and a decision of the Madras Higa 
jourt in Omayurupagam Mutti v. Sivasooria 
hevan (5). Indeed the Bombay caaé 
Moes support his contention; but it stands 
«y itself and does not refer to any reported 
lecision. The tread of decisions, however, 
„oes the other way. Inthe Privy Council 
ase Khtarajmal v. Daim (3) cited above, 
“he question of adverse possession wag 
aised but their’ Lordships held that ag 


tween the mortgagor and mortgagee ex- 


lusive possession by the mortgagee for 
iny length of time short of the statutory 
“eriod of 60 years will be no bar or defence 
oa suit for redemption if the party is 
therwise entitled to redeem. I may also 
efer to the decision of the Allahabad High 
Jourt in Bakha Singh v. Ram Narain 
jingh (6) which is tothe same effect. The 
acis of the Madras case Omayurupagam 
Multi v. Sivasooria Thevan. (5) were quite 
Mifferent because in that case there wasa 


JTevious decision of a Oourt inter partes. 


hat the relationship of mortgagee and 
aortgagor never in fact existed. In my 
pinion there is no merit in the defendants’ 
«ppeal which must be dismissed with 
sosta. 

Subject to the modification in the form 
f the decree mentioned above, | would 
aleo dismiss the plaintiffe’ appeal with 
sosts. 


Rowland, J.~I agree. 
DC Appeal dismissed. 


(4) 24 Bom. L R 287; 67 Ind. Cas, 219; A IE 1989 
3om, L 


(b) 49 MLJ 144; 70 Ind. Cas, 33; (1881) MW N 
378; 16 LW 473; A IR 1922 Mad, 407. 

(6) 47 A 73; BO Ind. Oas. 935; 23 AL J 905: LR5 
4 68i Oiv; A I Ri9z6 All, 133. 
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OUDH CHIEF COURT 
Execution of Decree Appeal No. 21 
of 1937 
September 1, 1939 
Zia-UL HASAN AND Rapga KEISHANA, JJ, 
Musammat HAIDER HUSAIN~—Ossactor— 

APPELLANT 7 


VETEUS 
Lala SUDAMA PRASAD—DRORER-HOLDER 
— RBSPONDENT 

Muhammadan Law—Wakl—Object of will religious 
and charitable but legates made “owner in ion” 
of Tty— Wali heid creates no wakf—For a valid 
Wani, 1 ts not necessary to usethe word “wakf” in the 
document and there need not be express dedication of 
property to ownership of God — Person being owner 
but under belief that ahe is mutawalli, if can create 
valid wakf of property. 

Where the main objects of a will have been certain 
religious and charitable Purposes, but at the same 
time it clearly says that the testatrix had made the 
legatee the “owner in possession’ of the property, it 
cannot besaid that will creates a wakf. |p. 128. col, L] 

But where the entire tenor ofthe will clearly shows 
that what is really intended is a wakf and towards 
the end of the document it is Clearly said that a 
certain Molvi will be in possession of the roperty 
“asa mutawalls"’, the document creates a valid wakf 
though the word wakf is not used inthe document, 
Shah Mohamad Nawa v. Mohamad Shamshuddin (1), 
Mohamad Wasir Khan v. Muhammad Husain (2) and 
Mahomed Raga V. Byed Yadgar Husain (3), relied 
on. 

For a valid wakf, it is notan essential condition 
that there should be express dedidation of the pro- 
porty to. the ownership of God, Syed Shak Muhammad 
“iia Y. Syed Abi Saghsr (4), relied on. fp. 128, col. 
3. 


A person who is in fact the owner of the property 


` but 18 under the belief that she is only a mutawalli of 


the property, is competent to make a valid wakf of the 
property, What is to be seen is whether or not she 
power of disposition over the property, Lp. 139, 
col. 2.) ; 
Ex. D. A. against the order of the Civil 
Judge of Unao, dated ecember 19, 1936. 
Mr. Mohammad Ayub, for the Appellant, 
Messrs. Ram Bharosey Lal and Kashi 
Prasad, for the Respondent. 


Judgment.—This execution of decree 
appeal against an order of the Quy) J udge 
of Unao, dated December 19, 1936, arises - 
out of an objection brought ‘by the widow 
of the. judgment-debtor on the allegation 
that the property sought to be attached 
and sold ‘is wakf properjy and, therefore, 
not liable to attacnment and sale. á 

The decree in question. was obtained 
by the respondent -decree-holder against 
one Meraj-ud-din on April 3, 1933. Meraj- 
ud-din died on May 23,1935. The present 
application for execution was made against 
his widow, Musammat Matin-un-Niasa, on 
October 21, 1935, by which the property 
Bituate in cee Bnanpur was sought to 
be attached, The learned Civil Judge 
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dismissed .the objection of Musammat 
Matin-un-Nissa and held that the alleged 
wakf was not made out. Hence this appeal 
by the judgment-debt:r. 

Musammat Matin-un-Nissa died during 
the pendency of the appeal and the 
present appellant, who is sister's son of 
Meraj-ud-din, was substituted in her place. 

‘The property in question is alleged to 
be wakf on the basis of two documents, 
namely, Hx. A-3, which is a will dated 
January 2, 1805, executed by Meraj-ud-din's 
maternal grandmother, Musammat Najim- 
un-Nissa, in favour of her ` daughter, 
Musammat Amat-uz-Zahra, and the second 
is will, Ex. 1, dated December 13, 19292, 
executed by Musammat Amat-uz Zahra, 
We -have carefully considered both tuese 
documents, and though we cannot accept 
the- objector’s contention -that Ex A-3 
creates a wakf, Kx l undoubtedly appears 
to us to have been intended to make the 
property wakf. The main objecisof Ex. A-3 
appear no doubt- to have been certain 
religious’ and charitable purposes, but at 
the same time it clearly says that the 
testatrix had made. the legatee -(Musammat 
Amateuz- Zahra the “owner in possession” of 
the property. In view of this we cannot 
hold that Ex. A-3 creats a wakf. l 

In the willof Musammat Amat-uz-Zahra, 
Ex: 1, the.word wakfis not used, but at the 
same time. the entire tenor of the document 
clearly shows that what was really. intended 
by Musamiiat Amat-uz-Zabra was.a wakf. 
She says: ' , wae 2 

-“Tt is incumbent on me that I‘ should make 
arrangements ior the performance of the duties 
cast upon me by my mother, Musammat Najim- 
‘un-Nissa, by her will, dated January 2, 1905, the 
fulfilment of which I have always ré 
incumbent on meé......... The entire property of 
Nawab. Mohammad Ekram Ullah Khan, movable 
and immovable, such as houses, kothi, groves, lands, 
situate in the Qasba of Kakori and village Bhanpnur, 
which. were in reality in my possession as amanat, 
shall be retained in the possession of my son, 
Mohammad Meraj ud-din, in the same manner after 
my death ..... My son, Molvi Mohammad - Meraj- 
ud-din, shall also have no right to sell, mortgage 
or gift nor shall he have such a right in the 
property as should be detrimental to the property 
or caues hindiance in the fulfilment of the charitable 
objects mentioned in the will ofmy mother, Musam- 
mat Najim-un-Nissa... ....The pront of the said pro- 
perty will not be applied to any object other than 
these charitable objects for which it has been 
reserved.” | 

‘Towards. the end of the document it 
is clearly said that Molvi Meraj-ud-din 
Will be in. possessien of the property “us 
a mutawalhı”. Our reading of the docu- 
ment, therefore, is that it creates a valid, 
wakf. “It is settled a rule of the Muham- 
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madan Law that to create a. wakf it i 
not necessary to use the word wakf. Amee. 
Ali in his treatise on Muhammadan Law 
Vol. 1, Ohap. VIII, says: D 

“Where a dedication is intended, the`law wil 
give effect to ıt, in whatever language it may b 
expressed or in whatever terms the wish may b 
formulated" ' i 
and again. 

“But when the intention to make a wak) is appar- 
ent, or can be inferred from the general tenor of the 
deed, or from the conduct of the donor or from the 
nature of the object‘in favour of which the grant 
is made, for from surrounding circumstances at 
large, it will constitute a valid and binding wakj 
though the word wakf might not have been used." 

In the case of Shah Mohammad Naim 
Ata v. Mohammad Shamshuddin (4 Oudh 
Weekly Notes, p. 116) (1), it was held 
that: 

“Ia order to constitutes wakf, it is not necessary 

to use the word wakf. So long as it appears that 
the intention of the donor was to set apart specific pro- 
perty or the proceeds thereof for the maintenance 
or support in perpetuity of a specific object or a 
series of objects reco as pious by the 
Muhammadan Law, it amounts to a valid and 
binding dedication.” 
In the present case there can be no 
doubt that the objects for which provision 
was made in the will, Ex. 1 are the proper 
objects for a wakf under the Muhammadan 
Law. 

In the case of Mohammad Wasir Khan 
and others v. Muhammad Husain (1929 
Oudh, p. 65) (2), also it is held that: 
“It ig not necessary, in order to constitute a wakf, 
that the term wakf be used, if from the general 
nature of the grant itself, that tenure can be 
inferred," 


- This rule of Muhammadan Law was also 
: recognised by. their Lordships of the 


Judicial Oommittee in the case of Mahom- 
mad Raza v. Syed Yadgar Hussein and 
others (1924 P. O.. p. 109) (3). Therefore 
fiom the mere absence of the word wakf 
in the will, Ex. l, ıt cannot be contended 
that no wakf was really intended. 

It was also contended on behalf of the 


' respondent and the learned Judge of the 


Court below has also stated in his judgment 
that in tne - will,- Ex. 1, there is no 
express dedication of the property to the 
ownership ,of God; but that, too, is not, 
in Our opinion, an essential condition or 
a wakf.- Tnis view is supported by the 
decision of a Hench of the Patna High Court 
in Syed Shah Muhammad Kazim v.. Syed 


(1) 4 O W N 116; 100 Ind. Oas. 241; AIR 1937 Oudh 
114; z Luck 109. 
(2) A IR 1929 Oudh 65; 111 Ind. Oas. 805. 
(3) A IR 19324 PO 109; 60 Ind. Ous.645;7 NL A 
sOW N 
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Abi Saghir and others’ (1932 Patna, p. 33) Amat-un-Zahra was under the belief that 


(4), in which it was held that “the dedicator 
need’ not use the word wakf at all or 
may not formally transfer the properties 
to the ownership of God.” 

Turning now go the circumstances of 
‘the case, we find that the property in 
-question has all along’ since 1905 been 
‘treated by the members of: the family as 
wakf property. Musammat Amat-uz-Zahra 
in her will, Ex. 1, herself declares that 
‘she has been carrying on the purposes 
for which the property was dedicated by 
‘her mother, Najim-un-Nissa. There is also 
‘the evidence of the Patwari to the effect that 
Musammat Amat-uz-Zahra and Meraj-ud- 
‘din's names were entered in the khewat not 
as proprietors bnt as. mutawallis, and ‘it 
‘is in evidence that Meraj-eud=-din used to 
‘file accounts of the income and expenditure 
‘in the Court of the District Judge. From 
‘all these it is clear that the property has 
‘been continuously treated as wakf property 
since 1905. We may observe that the 
‘decree in favour of the respondent was 
passed only in 1933; but the property in 
“‘qnestion had been made wakf and treated 
‘as such long before that, 

One of the pleas raised by the respon 
‘dent was that the property, which is 
‘alleged to have been made wakf, was 
‘Dot described with certainty in the two 
“wille referred to above; but besides the 
Tact that the village Bhanpur, a share of 
“which is in question in the present appeal, 
-is ‘specifically mentioned in the will, 
“Ex. 1, we are of opinion that there is -no 
‘defect of uncertainty about the property 
‘dealt with by that will. The will clearly 
‘Telates: to “all property, movable ‘and 


-immovable, left by Nawab Ekram Ullah’ 
; ‘Amat-uz-Zabra. 


“Khan besides mentioning the : village 
“Bhanpur in particular, and as it is not 
‘impossible ‘or even difficult to ascertain 
“what property was left by Nawb Ekram 
‘Ullah Khan, the wakf cannot fail on 
‘ground of uncertainty. 
“ -l[he learned Counsel for the respondent 
also ‘argued that a wakf- can only be 
‘made by a-person- who is the absolute 
‘proprietor: of a certain property but that 
Tdusammat Amat-uz-Zabra did not: believe 
herself to be the proprietor of the pro 
‘perty devised by her by -the will, Ex. 1. 
We have already held that: she became 
He owner of the property by virtue of 
wammat Najim-un=Nissa’s will, Ex. A-3, 
and we do not think that because Musammat 
*, G) A IR 1983 Pat, 38; 186 Ind. Oas. 417;12P L T 
TM; Ud Pat, 388; Ind, Rul. (1939) Pat, 61. * | 
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she was only a mutawalli of the property, 
as she believed that the property had 
already been made wakf by her mother 
it cannot be held that she was incom- 
petent: to “make the property wakf on her 
own account. What is to be seen is whe- 
ther or not she had power of disposition 
over the: property, and this she certainly 
had by the will of her mother. The 
‘learned Oounsel for, the respondent has 
-not .been able to substantiate his argument 
“with any authority. 
-" Lastly, it. was argued that though it 
was‘ a fact that, out of*the three children 
of ‘Musammat Najim-un-Nissa, her son 
Hasan Yawar Khan had predeceased her, 
‘there ‘was ‘nothing to show that the second 
“daughter, ‘Musammat Saced-un-Nissa, did 
‘not survive Musammat Najim-un-Nissa, BO 
that the legacy in favour of her daughter, 
Musammat Amat-uz-Zabra, could not be 
“valid under the Muhammadan Law in 
ita entirety. : Wé have not been referred to 
‘any evidence on ‘the record about Musam- 
mat Saced-un-Nissa, and it is not possible 
to hold that she was living at the time 
of Musammat Najim-un-Nisga’s death. It 
may be that she also predeceased Musammat 
‘Najim-un-Nissa:or that, if she survived her, 
‘ghe ‘consented to the: will of Musammat 
Najim-un-Nisaa after .her death, Anyhow 
‘there’ is nothing ‘on the record to lead 
‘us to’ doubt the capability of Musammat 
‘Najim=un-Niasa to dispose of the whole 
-of her property by will, and as Musammat 
Amat-uz-Zahra appears to have been in 
possession of the entire property from 
after Najim-un-Nissa’s’ death up to her 
‘own death, there is no reason to doubt 
the Validity of the wakf made by Musammat 


1 


a 
+ 


For the reusons given above, we are of 
opinion that the objection must be allowed, 
The appeal ie, therefore, decreed with 
costs, the order of the lower Oourt set 


aside and the respondent’s application 
for execution dismissed. l 
D. Le, S . Appeal allowed, 
| ba | : 
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LAHORE HIGH COURT. 
First Appes] No, 64 of 1938 
, November 8, 1938 
AppIson AND Ram LALL, JJ.. 
_ De. GHULAM HAIDER — PLAINTIFR— 
APPELLANT , 


f l versus 
D. IQBAL NATH AND orares—DsranpaNts 
—REsPONDENTS 
‘Guardians and Wards Act (VIII of 1890)— 
Duty of guardian Court to. decide dispute between 
guardian and lessee of minor—Limitation Act (IX 
of- 1968), Sch. I, Arts. 36, 115—Suit in tort—Article 
applicable—Suis for damages for breach of contract— 
Article applicable -Contract Act (IX of 1872), 3. 73— 
Suit for damages for breach of contract—~—Plaintif’ 
must have Perform kis part of obligation—He 
must mitigate damages. - - 
dt is the duty of the guardian Court to carry out 
the directions given by the High Oourt and de- 
cide all petty disputes that arise between the guar- 
dian and the lessee of the property of the minor in- 
of saying that it ie unable to doanything in 
the matter. fp. 132, col. 1.) 
, Insofar as the euit is one laid in tort, the Article 
applicable would be Art ‘86, Limitation Act. The 
case not based on any contractual obligation should 
be brought: within two yeara from the date on 
which any malfeasance, misfeasance or non-feasance, 
ne apana toned for, was committed giving 
186 & claim for compensation ‘dam A 
133, col- ).) ai nk; 
A suit for damages for breach of contract is 
ee by Art. 115 and the terminus a quo is 
e date on- which the alleged contract was 
broken. i 7 ‘ 4 
o maintain a suit for damages for alleged breach 
of contract the plaintiff should have ah gan Ks part 
of the contract, taken posséssion of the land, put 
forward any accounts of the alleged logs and claim 
damages on that basis alone. It is the duty of a 
plaintiff in such circumstances to mitigate the 
damages. [p. 133, col. 2.1 - : 


F. A. from the decree of the Bub-Judge, 


First Olass, Gujranwala, dated December 20, 
1937, 


Messrs, Barkat Ali‘ and Bashir Ahmad: 
for the Appellant, 


<. Messrs. ‘Achhru Ram, Ammar Nath Vohra 
‘and Harbans Singh, and M. L. Puri, for 
Respondents Nos. 1, 2, 3 and 4, respec- 
tively. : w3 


Ram Lall, J.— One Diwan 'Iqbal Nath 
was &:minor, owning considerable landed 
Property in the Gujranwala District. During 

. minority Lala Harbhagwan Das was 
first appointed his guardian by the Court 
and subsequently Le was replaced by Lala 
Madan Lal in 1925. The guardian sought 
the help of thè Court in the matter of the 
manegefnent of the lands belonging to the 
minor and a lease of these lands was 
auctioned through the Tahsildar, Several 

ersons made bids at these auctions includ- 
the plaintiff, Dr, Ghulam Haidar, but 
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eventually the property was knocked dowm 
in favour of the highest bidder, one Haveli 
Ram whose bid was Rs. 14,100.- Haveli Ram 
failed to make a deposit of the leasé’money 
and the Court proceeded to accept the bid 
of the present plaintiff Uy. Ghulam Haidar, 
Res. 12,600 per annum for five years. Madan 
La!, guardian, made an application to the 
Court praying that the lands should not be 
given to Dr. Ghulam Haidar who had no 
experience in matters of agriculture and 
he put forward one Bajar Sain Sahni who 
was stated to be well off and had acquired 
knowledge of agricultural ‘matters in Eng- 


land and therefore could be reasonably 


expected to carry out the contract of lease 
with benefit both to himself and to the 
lessor, ‘The guardian’s application was 
rejected on August 5, 1927, and on August '6, 
he appliéd, to be exonerated from the res 
ponsibility in the matter of the lease, which 
he said might be granted by the Court on 
its own responsibility. Thereupon the Ucurt 
ordered that possession should be given 
to Dr. Ghulam Haidar through the Taksildar 
and this was in fact, given. The guardian 
was dissatisfied and lodged an appeal in the 


>» 


.High Court. 


In the High Court the matter was ccm- 
promised snd it was ordered on Febru» 
ary 21, 1928, that possession should be 

iven to Dr. Ghulam Haidar on his furnish- 
ing security to the satisfaction of the Senior 
Subordinate Judge for the due payment of 


the lease money for five years. The record 


came back frem tbe High Court to the 
guardian Court and Madan Lal moved that 
Oourt to take security from the lessee in 
terms of;‘the order of the High Oouit. “A 
new, Subordinate Judge assumed charge of 
the guardian Court and he found’ himself 
unable to settle petty disputes which had 
arisen between the guardian and the lessee. 
The matter, was again taken to the High 


Court, but in the meantime the lessee had 


taken back half of one year lease money 
which he had- deposited,in Court. At this 
stage it appears that the prices of agricul 
toral produce were falling and tle lessee 
was not too keen to carry out his ccntract 
of lease. The guardian applied to the 
guardian Court that the lands in question 


.be leased to Bishambar Das and Ishar Das 


for a period of five years at an annual rental 
of Rs. 11,600 and this proposal was ‘sano 
tioned on June 9, 1928. When the matte 

came up before: the High Court, however, A 
was held on September 13, 1928, ihat the 


order granting the lease to the new’ lessees 


that is, Bisbambar Das and Ishar Das, wag 


1939 ; 


Without consideration and the lower Court 
was directed to carry out the orders of the 
High Court made on February 21, 1928. On 
this the Subordinate Judge, on Mareh 7, 
1929, ordered that the plaintif be put in 
possession after he had furnished security 
and deposited the lease money by April 3, 
1923. Madan Lal, guardian, raised no 
objection to this provided adequate security 
as ordered by the High Oourt, was taken 
and the sureties were non-agricultarists 
who owned property in the Gujranwala 
District, since otherwise it would be difficult 
to,enforce a remedy against the sureties in 
case of need. l 

Soon after this Bishambar Das and Ishar 
Das instituted a suit for a declaration that 
they were the lessees of the lands in dis 
pute for a period of five years and that 
Dr. Gbulam Haidar should be restrained 
from obtaining possession of the lands pend- 
ing dispcsal of the suit. Dr. Ghulam 
Haidar executed a lease which was accepted 
and signed by the guardian on May 3, 1929, 
but as it was insuflicientiy stamped, it was 
hot reg:stered and the document was taken 
back by the plaintiff, Dr. Ghulam Haidar. 
The deficiency in the stamp was never made 
good and asa eat the lease deed was 
never registered, The suit for a declaration 
brought by Bishambar Das and Ishar Das 
was finally dismissed with costs on June 29, 
1931, and on July 8 1931, Ishar Das and 
Bishambar Das made an application to the 
Oourt saying that they relinquished posses- 
sion of the lands which might be handed 
over either to Dr. Ghulam Haidar or to the 

aardian of the minor as the Court thought 

est. On, the same date Madan Lal 
guardian, also made an application that if 
possession was to be handed over to 
Dr. Ghulam’ Haidar he should be called 
upon to deposit again a sam of Rs. 6,300 
whi 


ch he had previously withdrawn and- 


also to furnish the security which had been: 
o by the High Oourt in February 

-The guardian Court on July 24, 1931, 
ordered-that as the lessees, Bishambar Das 
and Ishar Das, had vacated the lands and. 
Dr. Ghulam Haidar was not prepared to 
take possession, the guardian should manage 
the lands as best as he could and as 
Dr. Ghulam Haidar at this time did not’ 
&ppear to be anxious to take possession, the 

ardian should lease the lands out to other 

arties. Thereafter,’ on ‘May 2, 1932, 
Dr. Ghulam Haidar made an application 
under 8, 


against Madan Lal and others, and on 
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March 8, 1933, he again presented a further 
application to the Oourt, saying that the 
lands should be given to him for five years 
ata redaced rental of Rs. 2,885 annually. 
On this the Court naturally ordered that the 
guardian could not be forced to give posses 
sion to him on the reduced rental but that 
if he was willing to take possession of the 
lands according to the terms settled in the 
High Oourt and incorporated in its order 
of February 21, 1928, he was welcome to do 
59. The application of Dr. Ghulam Haidar 
asking for possession of the lands on the 
reduced rental was therefore dismissed on 
May 8, 1933. 

Dr. Ghulam Haidar thereupon instituted 
the present suit in the Court of the Senior 
Subordinate Judge, Gujranwala, on June 29, 
1934, against Iqbal Nath, minor, defendant 
No. 1, (2) Madan Lal, his -guardian, (3) 
Bishambar Das, and (4) Ishar Das, the two 
contractors, who got the lease of the land 
in place of himself. He ‘claimed a sum of 
Rs. 15,000 by way of damages, for breach 
of contract on the allegation that there was 
a conspiracy between the four defendants 
to deprive him of the benefit of hia contract 
of lease and that he had been deliberately 
kept out of possession as the result of this 
conspiracy, even after the orders of the 
High Oourt. The sum of Rs. 15,000 claimed 
as damages was made up as follows : 


“Rs. as, ps. . 
6,500 0 g As interest paid by him on a sum of 
Rs. 10,000 alleged to have been borrow- 


ed for the gs of carrying out this 
contract of lease ; ae = ii 
4,000 0 0 Expenditure incurred by him for main- 
taining and protecting his rights as a 
legses, which I presume means and 
includes the moneys spent on litigation, 


etc. ; ‘ 
As- the loss in: prdfessional income on 
account of litigatioh’ with the defend- 
ants, which présume means the 
di ‘amount of money that the plaintiff 
-- - + alleges he-would have earned had he not 
spent his time and energies in litigation 
in which he involved himself because of 
this contract of lease ; 
As the price ‘of a tractor purvhased for 
- ploughing the land.” f 
This. makes asum ofRs. 15,100 out of 
which he remitted Rs. 100 and claimed the, 
balance of Rs. 19,000 as damages. Tne, 
defendants, tvok various pleas. ‘bey con- 
tended that the suit was bad for multifari- 
ousness and was barred by time. On the, 
merits they denied that they had entered, 
into any conspiracy but assorted that the 
plaintiff himself hai failed to carry out his 
part of the coatract and, fiaally that no 
damages hid been caused and in any case 
o 


2,300 0 0 


~ 


2,300 0 0 


` 
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uhey- were too remote to be actionable. The 
issue whether the suit was multifarious 
was decided against the defendants and the 
other material issues, besides that dealing, 
with limitation, were : 
‘ “What was the effect of the order of the High 
Oourt dated. February 21, 1988, and whether the 
Pinin carried out the terms; of that order? 

hether the plaintiff waa deprived of possession 
by reason of @ conspiracy between the defendants, 
and if so, whether he wasentitled to claim damages 
from them’ all and what was the amount of’ such 
damages ?” : 


Ib appears tome thatthe effect of the 
order of the High Oourt is quite clear. 
From the date of that order the parties 
Started. with a clean slate and Dr. Ghulam 
Haidar, plaintiff, became entitled to posses 
Bion of the land in questicn ag from May 
1, 1928 subject to his furnishing adequate 
security to the satisfaction of the Senior 
Subordinate Judge. It appears from what 
tas been stated already that the plaintiff 
himself was trying to back out of the con- 
tract because ogiicultural prices were less 
favourable ın- 1925, thanthey were during 
the previous years.’ No ‘serious attempt 
sec ms to have been made by him to comply 
with the orders of the High Oourt in the 
matter of turnishing reasonable security. 
Ihe demand of the guardian that the sure- 
ties ehould be such that in case of need 
their liabilities could be enforced was not 
unreasonable and was in the best interests 
ofthe minor, [If the sureties were statutory 
agriculturisis who owned no property in the 
Gujranwala District, it would obviously have 
been difficult to enforce a remedy against 
them, The plaintif had: withdrawn the 
sum -of Rs. 6,3L0 which he had originally 


put into, Court as the‘first half-year's lease’ 


` De E ete freng s 


ihoney ‘and “this ‘was néver deposited again 
in Court, ; It .was the duty of the guardian 
Court to carry out the ‘directions given by 
the High Court and decide all petty disputes 
that Lad arisen between the guardian and 
the plaintift mstead of saying that it was 
unable to do anything in the matter. This 
inaction of the guardian Court resulted in 
delays necessitated by a further reference 
to the High Court. When tke matter came 
back to'the guardian -Court a second time, 
the pleintiff made applications from which 
it-18 abundantly clear that he was not 
Willing to enter into possession of the land 
on the terms settled in the High Court 
because, instead of Rs. 12,000 a year, he 
was wanting the same land for Rs: 2,885 a 


year. It is clear therefore that-he was less- 


anxious to take the land and- more anxious 
to'build up a false case for damages. 
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The plaintiff could succeed on the plea 
of ccnspiracy only if he could prodace some 
evidence from which conspiracy could be 
reasonably deduced, It appears to me that 
be has miserably failed to doso. Bo far as 
defendant No. 1, the minor, is concerned, he 
obviously was not even of the showing of 
the plaintiff, a member of any such’’cone 
spiracy. He was legally incapable of manag- 
ing his ‘own affairs and is not alleged to 
have taken any part whatsoeverin any of 
the incidents which are stated and put fore 
ward as evidence of conspiracy. ‘I have no 
hesitation therefore in agresing with the 
trial Court that defendant No, 1 has been 
needlessly dragged into this litigation by 
tbe plaintiff and the suit as against him has- 
been rightly rejected with costs. I would 
therefore maintain. that’ order. ` 
"Bo far as defendant No, 2, the guardian, 
is concerned, it appears'to'mė that he has 
been always acting in the best interests of 
the minor in attemptiog to secure a fair 
bargain for him and further to gee that the 
bargain so secured shou'd be enforeable 
against the parties to the contract of lease. 
His insistence on sureties who could pay in 
case of ‘need was an act of ‘prudent manage 
ment on the part of a manager of the estate 
of a minor under hig care. Similarly bis 
putting forward man’ like Bajar Sain 
Sahni, who had knowledge of agriculture 
and Was fnancially well oif, does not show 
that he wanted to deprive the plaintiff of 
the benefit of his contract, but, shows on 
the other hand that he wanted tosecure a 
lessee -who would work the land‘on a 
profit: and: would be-able to pay the lease 
monéy: When he found that the guardian’ 
Court ‘was unable or unwilling to carry out 
the ‘orders’ of the High Oourt in letter and 
spirit, he took the matter again to ‘the- 
High Court for “directions. ‘In’ the-meane ` 
while when he found that the’ plaintiff ‘was 
hot anxicus* to carry out ‘the contract on 
the terms agreed Ío in the High Oourt; his 
leasing öf the land to defendants Nos. 3 and 4 
was nota mala fide act. When, however, 
tLe High Cours held that the lease granted 
by the guardian Court at the instance of 
the guardian to Bishambar Das and, Ishar. 
Las was without jurisdiction, he ‘was always, 
willing that the plaintiff should enter into 
Pcssession provided ‘the conditions ‘lard, 
down by the High Court were satisned.- In 
my opinion, it was at this stage that ile 
plaintiff himself, who was trying bac 
out of the contract ‘by suggesting such, 
reduced terme that no gusrdian ‘or ‘guar= 
dian Court could reasonably accept, deli- 
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berately failed to take possession. Itis true 
that the plaintiff purchased a stamp paper 
and executed a lease on it, but he himself 
failed to get it registered. In my opinion, 
therefore no cage of conspiracy and there- 
fore no liability for damages has been made 
out against defendant No 2. 

So far as defendants Nos. 3 and 4 are 
concerned, the acts alleged against them by 
the plaintiff are that they took the lease 
from the guardian Court while the matter 
had been taken up to the High Oourt on a 
second occasion and was still pending. I 
have already stated that this is no evidence 
of mala fides The other act alleged against 
them is that they brought a declaratory 
suit which was dismissed on June 29, 1931. 
They had got a lease of this land and I 
can see no ground for holding that the 
bringing of a declaratory suit on the basis 
of this léase was an act from which cons 
spiracy can be reasonably deduced. As 
soon as this declaratory suit was dismiss- 
ed, these two defendants offered not the 
slightest oppcsition to the plaintiff taking 
possession. But, as stated already, the 
plaintiff himself was unwilling to do so on 
the terms to which he had previously 
agreed. [ consider therefore that the suit 
against these two defendants, as also against 
defendant No. 2, the guardiar, has been 
rightly dismissed on the merite. 

So far asthe issue of limitation is con- 
cerned, it appears to me that the plaintiff's 
case is clearly out of time. The sait was 
brought ia June, 1934, and in so far as the 
suit is one laid in tort, the Article applicable 
would be Art. 36, Limitation Act. The case 
against defendants Nos. 3 and 4 is not 
based on any contractual obligation and 
therefcra to succeed should have been 
brought within two years from the date on 
which any malfeasance, misfeasance or 
non-feasance, not specially provided for, 
was committed by them which gave rise 
to a claim for compensation for damages, 
As stated already, on the dismissal of their 
suit in June 1931, defendants Nos. 3 and 4 
were perfectly willing for the plaintiff to 
take possession of the land in question, So 
far as defendants Ncs. land 2 are cone 
cerned, the Article applicable would be 115 
and the terminus a quo would be the date 
on which the alleged contract was broken. 

fter the order of February 21, 1928, it 
foe to me that the guardian of the 

inor was always willing that the plaintiff 
should take possession provided he complied 
with the terms of thé order of the High 
Oourt.' The*cgusé of action thus accrued 
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to the plaintiff soon after May, 1928, when 
the lease was to start and the plaintif had 
to get the lease.deed registered within 15 
days after. furnishing security. On June 5, 
1928, defendant No. 2,,Madan Lal, applied 
that the lease, be. granted to defendants 
Nos. 3 and 4 and the guardian Oourt 
agreeing with this proposal sanstioned the 
lease as proposed on June,9, 192s. If this 
date be regarded_as the first breach of 
contract, then the suit to be within time 
should have been brought before June 9, 
19831. 

The right topossession accrued when the 
plaintiff purcbased the stamp paper and 
executed ajease on iton May 3, 1929, but 
he did -not get the lease registered within 
four months, i.e., till September 2, 1929, 
His failure to do so shows that it was his 
own act whereby he could not: get posses- 
sion and even if the starting point for 
limitation be taken as September 2, 1929 
the plaintiff is still out of time. I would hold 
therefore that this case is clearly barred 
by time, There is yet another ground, in 
my opinirn, on which the plaintiff can be 
nonesuited. To maintain a suit for damages 
for alleged breach of contract in my cpinion 
the plaintiff should have taken possession 
of the land, put forward any accounts of 
the alleged loss and claim damages on that 
basis alone It is the duty of a plaintif in 
susb circumstances to mitigate the damages, 
but this the present plaintiff has not even 
attempted todo. There is no evidence on 
the record to show that the damages as 
claimed really resulted from any action or 
omission of anyone of the defendants io the 
case and on this consideration also the suit 
is bound to fail. MP l 

As a result, I would dimiss this appeal 
filed by the plaintif tbrough Mr. Barkat 
Ali, against the judgment of the Senior 
Subordinate Judge dismissing the suit. 
Having regard to all the circumstances of 
the case, I would award a ssparate set of 
costs in this Court to each of the three 
sete of defendants-respondents in the case, 
namely (i) to Iqbal Nath, (tt) to Madan 
Lal, and (itt) to Bishambar Das and Ishar 
Das and so reject this appeal with costs 
throughout. 


Addison, J.—I agree. 
D, Appeal diamissed, 
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PATNA HIGH COURT 
` _ Appeal from Original Order No. 314 
of 1938 
August 10, 1939 
_ HarRiIEs, C. J. AND Fazi Att, J. 
Musammat RAZIA BEGUM alias 
OHUNA BEGUM—JUDGMBNT-DEBTCE 

— Å PPRLLANT 


VE TBUS 
Rat Bahadur KRISHN ADEONARA YAN 
MAHTHA AND OTHERS—DEORER-HOLDEBS 
— RESPONDENTS ; 

Bihar Money-lenders Act (VII of 1939), ss. 18, 
M jag tty to mortgage decree. 

Sections 13 and 14 of Bihar Money-lenders Act 
(VII of 1939), apply to mortgage decrees ‘and sales 
thereunder, 

A. from an order of the Subordinate 
afr ae Muzaffarpur, dated August 15, 


(Mr. M, Yunus and Rai T. N. Sahay, 
for the Appellant. 


` Mesers. S. N. Bose and A.K. Mitra, for the 
Respondents. t- 


Harries, C. J—This is a judgment- 
debtor's appeal from un order of the learned 
Bubordinate Judge cf Muzaffarpur allowing 
in part only an application of the judgment- 
debtor under s8. 47 cf the Code of Civil Proce- 
dure and ss. 15,16 and 17 of the Bihar 
Mones-lenders Act of 1936. 

ln the year 1921, the judgmentedebtor 
executed a mortgage-bond in favour of the 
decree-Lolders for Rs, 62,000 and in 1928, a 
decree was passed in favour of the decrec- 
holders, upon this bond. There appears to 
be a sum of Rs. 17,000 or so still due from 
the judgment-debtor to the decree-hvlders, 
A large number of properties comprised in 
the bond have already ‘been sold, and there 
is now left a house and compound which is 
said to be of a value far exceeding 
Rs. 17,000. The decree-holders wished to 
put the whole pf this property, namely the 
house and compound; to sale, but the 
Judgment-debtor objected. 

In the application which gives rise to this 
litigation, the judgment-debtor claimed 
that a fresh sale proclamation should be 
issued by reason of the fact that the account 

ven in the sale prcclamation was incorrect. 

he parties appear to have agreed that the 
acconnt given in the sale proclamation was 
incorrect, and the learned Subordinate 
Judge accordingly held that a fresh gale 
proclamation would necessary. No 
point arises upon this aspect of the case, 
The applicant also prayed that only such 
portion of the compound attached to the 
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house which had been previously valued.at 
Rs. 29.701-14-0 by the Court shouldbe 
ordered to be sold as it was sufficient to 
Batisfy the decretal dues. This prayer was. 
made in consequence of ss. 16 and 17 of the 
Bihar Money-lenders Act, 1938. . 
The learned Subordinate Judge came to 
the conclusion that these sections of ‘the 
Bihar Money-lenders Act had no applica 
tion to mortgage-decrees. In his view 
to hold that these sections applied to mort- 
gage-decrees would be to interfere with the, 
integrity of the mortgage. ie 
The Amending Act, namely Bihar Money- . 
lenders Act, 1939 (Act VIL of 1939) has 
been passed, and ss. 16 and 17 of the old Act 
are now incorporated in ss. 13 and 14 of the, 
Amending Act. There can be no doubt that 
by the terms of the amending Act that Act 
applies to this case. 
It has been argued by Mr. Yunus on 
behalf of the judgmeni-debtor-appellant 
tbat the plain words ofss. 13 and 14 make 
it clear that they apply to mortgage-decrees. 
Mr, Bose on behalf of the respondents does 
not contend otherwise, and in my view it is: 
clear that these sections do apply to mort« 
gage-decrees and sales thereunder. That 
being so. the learned Subordinate Judge 
was wrong in holding that the judgmen'- 
debtor had no right to ask the Court to sell 
only a portion of the pruperty to satisfy- the 
decretal dues, A 
“the result, therefore, is that this appeal 
must be allowed and the order of the learned: 
Subordinate Judge in so far as it relates to 
the sale of the property must be set aside 
and the case remanded to the Oourt below’ 
to be disposed of according to law. ‘The 
Oourt below will take into consideration 
88. 13 and 14 of the Bihar Money-lenders 
Act, 1939, and will act accordingly. The 
appellant must have. bis costs in this Court’ 
and in the Court below. Pe 


Fazi All, J.—I agree. 
'D Case remanded. - 


MADRAS HIGH COURT Wr 
Oriminal Revision No. 468 and 
Petition No. 444 of 1935 
| January 10, 1939 
PANDRANG Row, d. 4 
, AVANASHI GOUNDAN AND orunes—: `Y 
N P&TITIONBES | ae 


VETEUS , ieee 
PALANI MAVARI—RasponpEnt~ ~~ 
Oriminal Procedure Çode (Act V of 1898), s. 235 
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—Oharges against number accused that they were 
members of unlawfal assembly and they in pur- 
suance of common object had committed off 
rioting and that in prosecution of common object 
certain accused committed certain individual acts 
and that all accused kad under s. 149, Penal Code 
(Act XLV of 1860), committed offences under 
48. 148, 352,323, 391 and 325, Penal Code (Act XLV 
of 1860)—Joint trial®of all accused—Trial Oourt 
holding that common object was not established and 
accused acquitted of offence under 3, 148—Accused 
convicted under es. 35%, 323, 334 and 335 for indivi- 
dual acts—Joint trial held not justified and accused 
prejudiced in their defence. 

The charges framed against eleven accused were 
as follows: that they were members of an unlawful 


sasembly on a particular date at a particular place - 


and did, in prosecution of the common object of 
such assembly, viz., to assault and cause hurt to 
certain persons, commit the offence of rioting and 
that in prosecution of the common object, certain 


individual members of that assembly committed. 


certain, individual acts and finally that all the 
accused had thos under e. 149, Penal Code, commit- 
ted offences punishable under ss. 148, 352, 333, -324 
and 395, Penal Code. The trial Court found that 
the common object had not been established and 
therefore acquitted the accused of the offence punish- 
able under 8 148, Penal Code, and they had been 
convicted only in res ‘of individual acts under 
as. 352, 323, 33: and 325: 

Held, that once it was found that a common object 
had not been established, there was no justification 
for a joint trial. er from the improper charac- 
ter of the joict trial, the accused must have been 
prejudiced in their defence by the joint trial The 
trial wus not held in accordance with law and the 
convictions could not be sustained. 

Or, R. and P. from a judgment of the 
Additional Sessions Judge, Oocimbatore, 
dated March 14, 1938. 


‘Messrs. K. S. Jayarama Ayyar and K. 
Umamaheswaran, for the Petitioners. 


Mr. N, Somasundaram, for the Respon- 
dent. 


The Public Prosecutor, for the Crown. 


_Order.—tThis is a petition to revise tle 
judgment of the Additional Sessions Judge 
of Ooimbatcre dated March 14, 1938, dis- 
missing the appeal preferred by the peti- 
tioners from their convictions and sentences 
under various sections of the Penal Code. 
The charges framed against the petitioners 
who are nine in number and two others 
were briefly as follows: that they were 
members of an unlawful assembly on 
September 14, 1937, at Chinna Puthur and 
did, in prosecution of the common object 
of such assembly, viz. to assault and cause 
hurt to the chucklers of the village, com- 

it the offence of rioting and that in 

osecution of the common object, certain 

dividual members of that assembly 
committed certain individual acts and 
finally thai all the accused, eleven in number, 
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-have thus under s. 149, Indian Penal Oode, 
ccmmitted offences punishable under ss. 148, 
352, 323, 324 and 325, Indian Penal Code. 
It is clear that the charge which the peti? 
tioners were’ called- upon to meet in the 
trial Court was that they were members of 
an unlawful assembly which had a common 
unlawful object and that as in the prose 
cution of that common object, various acts 
were committed by different individuals 
among the members of that assembiy, all 
of them were liable by virtue of s. 149, 
Indian Penal’ Oode, in respect of all the 
acts committed by the various individuals. 
It is thus clear that the head and front 
of the offences charged against them 
was the rioting or rather the forming 
of an unlawful assembly with an un- 
lawful common object and the doing of 
various acts in prosecution of that common 
object. The trial-Court itself found that 
the common object had not been estabe 
lished and therefore the petitioners were 
acquitted of the offence punishable under 
s. 14%,: Indian ‘Penal Code, and they 
have been convicted only in respect of 
individual acts said to have been commit- 
ted by trem which are alleged to con3ti:ute 
offences under various sections of the Penal 
Uode, such as 88., 352, 323, 324 and 325. 
Once it is found that a common object has 
not been established, it must be held that 
acts which were alleged to constitute thse 
offences had nothing in common between 
them and there wou'd be no justification 
for a joint trial being held in respect of 
such acts as against different accused. TL 

acts were committed notonly by different 
accused bat against different persons, and 
it would appear, in different places in, all 
probability in the, honses of the various 
persons who were injured. ‘There was thus 
no justification for the Joint trial once it 
was found that the common unlawful object 
had not been established, and I have, no 
doubt that apart from the improper charac- 
ter of the joint trial, the petitioners must 
have been really prejudiced in their 
defence by the joint trial; they must 
throughout have been concentrating their 
prosecution case 
that there was an unlawful assembly with 
ai unlawful common object and the} could 
not have anticipated that even if they 
succeeded in showing that the prosecution 
had not established the substance of their 
case, namely, that there was an unlawful 
assembly with an unlawful object, never- 
theless they would be convicted in respect of 
individual acts in the same trial. Iam 
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therefore of opinion that the convictions 
and sentences passed on the petitioners after 
a trial which was not held in accordance 
with law cannot be sustained. They are 
therefore set aside and there must be 
separste re-trials of the petitioners in rese 
pect of their alleged individual acts before 
a competent Magistrate to be selected by 
the District Magistrate. The fines, if paid, 
should be refunded to the petitioners from 
whom they have been collected, 


Nes. Convictions set aside, 


(ceo 


OUDH CHIEF COURT 
Second Civil Appeal No. 305 of 1936 
September 15, 1939 ; 
- RADHA KRIBHNA, J. A 
RADHEY LAL ann OTHERS —Dayanpants—’ 
APPBLLANTS 


VETSUS : 
MAHRAJ KUNJ BEHART LAL— 
. Pratntire—RasPonpent 
Co-sharers— Right of co-aharer to erect building on 
joint land without consent of other co-sharers—Whe-- 
ther can do so on land which ke ie usingas sahan 
darwaza—Ohange in nature of exclusives possession of 
Dof neysa by co-sharer— Right of other co-sharers to 


‘One of several joint owners cannot errecta building 
on joint land without the consent of other co-sharerg, 
Whether he can erect a building on land which he 
has been using as sahan darwaga is a question 
which also, must be decided on the same principles, 
The right of a cosharer to continue in exclusive 
poagession of those portions of joint landof which he 
was allowed to acquire exclusive possession arises 
on the assumption that it was consented to by his 
other co-sharers. Such a consent, in case of plote in : 
exclusive possession of one co-eharer in a village 
must be confined to the nature of exclusive possession 
already enjoyed. Ifthe nature of the éxolusive ` 
possession which has been submitted to or consented 
to by other co-sharera is changed, then the other cv- 
sharers havea right to object ‘tothe change, The 
constraction of a building ona sahan darwasa 
is to change the method of exclusive possession already 
enjoyed b 
will be well within their right to objecttothe oon- 
struction of the building even in the absence of proof . 
of direct injury to them. Sheo Harakh Upadhya v, 
Jat Gobind Tewari (1), relied on. ` 


B.O. A. against the order of the Addis 


tional Sub-Judge of Sitapur, dated May 21, f 


1936. e , 

Mr. H. H. Zaidi, for the Appellants. 

Mr. K. P. Misra, for the Respondent. : 

iJudgment,.—This Lis the defendante: 
second appeal arising ont of a. suit brought 
by the: plaintiff against . them .f 
manent injunction" restraining: them froin! 
building any constructions on plot No, 39 
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in, the abadi, 0f village Umrapur, Pargana. 
Pirnagar, District Sitapur.. A further relief - 
for.. demolition of: certain walls which had 

been newly constructed was added in,the 

plaint by amendment. It'is admitted that 

the plaintiff and defendafits Nos. 1.-and.2 . 
are co-sharergs in the abadi land which is 

undivided, and it is further admitted that 

defendants Nos. 4 to.6 are occupying; 
houses Ncs. 18, 19 and :20, which. arec 
situated just :to' the- west of plot No.‘ -39 

on behalf of ‘defendants ' Nos. 1 and’ 2.. 
It may further .be pointed out that. the | 
house of the plaintiff is situated to the: 
east of the houses of defendants Nos. 4_ 
to 6 and in between the house of the. 
Plaintiff and those ofthe defendants stands, 
the, abadi plot No. 39, which is the sub- 

ject-ematter . of dispute in the present 

case a? 

_ The trial Court came to the finding that, 
plot No, 39 was used by, the: defendants 

as- their sahan darwaza for- sitting purposes 
and for tying their cattle. It further found- 
that there was a public rasta on tbis plot. 
running from north to south and that the. 

rain water from north had its natural flow . 
over plot No. 39 towards the south. It. 
came to the conclusion that the plot was 

not in the exclusive possession of the de- 

fendants ng alleged by them. 

‘The judgment of the trial Court shows 

that in its opinion tte plea that plot No, 39° 


, Was in the use hy the defendants as their 


sahan darwaza and the plea that plot No:39. 
was in their exclusive possession did not 
Present any distinction for the purpose of 
the decision of this case. The learned 
Munsif further held that the narrow strip 
of land out of plot No. 39, asit would be 
left after the completion of the proposed 
construction by the defendants, would not 
be sufficient either for rasta or for the 
ehtire rain water to run out and that it 
would endanger the kachcha house of the ` 
plaintiff. In tke result, the trial Oourt 
decreed the suit and ordered removal of 
the walls complained of, The lower Appel" 
late Court upheld the decree passed by the 
trial Court. i ii 
As regards ‘the exclusive possession set- 


' up by the defendants, it ‘held it proved ` 


that defendants Nos. 4 to 6 tied their cattle- 
on this plot and kept straw thereon ard’ 
took this evidence to establish that plot! 
No 39: was in the use of the EAN 
as their sahan darwaea. It may, however, ` 
be.noted that neither of the Oourts below ’ 
demarcated on the spot as to how much" 
of {plot No,§39 was the exclusive sahan 


1939 . 
darwaea of the defendants and what part 
of it was used as public rasta. 
gone through the entire evidence on the 
record und ‘find that plot No 39 being 
vacant land is used for rasta as well as 
towards the wesh of it. the defendants tie 
their cattle and have their cattle troughs fixed 
and ase it more or less as one would use a 
sahan daruwaza. The lower Appellate Oourt 
was of opinion that the constructions would 
inconvenience the plaintiff and were likely 
to cause damage to the kachcha house to- 
wards the east, and dismissed the appeal, 

In second appeal before this Court, the 


learned Counsel for the appellants has 


argued that on the finding that the plot 
in dispute was in the ase of the defen- 
dants Nos 4to 6 as their sahan darwaza 
on behalf of defendants Ncs 1 and 2 
co-sharers they were entitled to erect con- 
structions on it as of rigbt, and the cases 
which were applicable to the sahan 
darwaga of mere riyayas were no! applic- 
able to the sahan darwaza inthe occupa- 
tion of a ccesharer in the village. He 
has further argued that the evidence on 
record did not establish anv injury or 
likelihood of any injury to the plaintiff 
in the: enjoyment of big kashcha house 
towards the east, 

I am unable to agree with any of the 
contentions raised by the learned Counsel 
for the appellants. It is well settled law 
that one of several joint owners cannot 
erect a building en jointland without the 
consent of other co-sharers. Whether he 
can erect a building on land which he 
has been using as sahan darwaza is a 
question which also, in my opinion, muat 
be decided on the same principles, The 
right of a co-sharer to-continne in exclusive 
possession of those portions of joint land 
of which he was allowed to acquire əx- 
clasive possession arises on the assumption 
that it was consented to by his other coe 
sharers. Such a consent, in my opinion, 
in case of plots in exclusive possession 
of one co-sharer in a village must be con- 
fined to the nature of exclusive possession 
already enjoyed, If the nature of the 
exclusive possession which has been sube 
mitted to or consented to by other co- 
sharers is changed, then the other co 
_ sharers have a right to object to the change. 

my opinion, the construction of a building 

a sahan darwaga is to change the 
method of exclusive possession already 
enjoyed by one co~sharer, 
co-sharers’‘will be ‘well within their right 
to object to the construction of the building 


I have 
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even ‘in the absence of proof of direct 
injury to them.” Even assuming that the 
plot In suit was in the exclusive possession 
of the appellants as their sahan darwaza,- 
I am of opinian that they have no right 
to-erect a building on any part thereof, 
I am supported in the view that I have 
taken ` above bv a decisien of Mr. Justice 
Ashworth in Sheo Harakh Upadhya v Jat 
~ Tewari, (A. I. R. 1927 All, 709). 

1)... 

“The learned Connsel for the appellants 
hes drawn my attention to a decision of 
this Court reported in Chandi Prasad v. 
Shyam Behari, (1937 O. W. N., p. 764) (2) 
in which it was held that a tenant is 
entitled to construct a kachcha chabutra as - 
a convenient sitting place ona portion of 
his sahan darwaza. Thiscase does not lay 
down any rule of law contrary to the one 
I have stated above, In fact, a kachcha 
chabutra for sitting purpcses is not incon- 
sistent with the nature of use of the Jand 
as sahan darwaza. 

‘Further, both the Oourts below bave in 
this case come to a concurrent finding of 
fact that the constrnctions in question will 
jficonvenience the plaintiff and are likely 
to cause damage to hie kachcha house. 

The seccnd point raised by the learned 
Counsel for the appellants also has no 
force, The finding is a finding of fact 
afd there is a good deal of evidence 
cn record in support of that finding. 

The result ia that I maintain the decree 
passed by the Oonrts below and dismiss the 
appeal with costs. 


5. Appeal dismissed. 


1) A I R1927 All 709; 104 Ind, Oaa. 4:4, 

bo) 1937 OW N 764; 170 Ind Oas. 518: 11087 OLR 
439: 10 R O 29; 1937 RD 357; AI R 1937 Oudh 449; 13 
Luck 442, 


PATNA HIGH COURT 
Appeal from Appellate Decree No. 554 
of 1937 
August 17, 1:39 
AGARWABA, J. 
-HARI MOHAN OJHA AND ANoTaER— 
APPELLANTS - 
versus 
BANSDHAJ PATHAK AND ANOTHER— 
RESPONDENTS 
Civil Procedure Code Act V of 1908), O° XLT, r. 33 
—Scope of—Power of Appellate Doure to alter decree 
in fasour of plaintif who ts T Pon to Pig si 
and who has not either pa appeal or obje 
Order XLI, r. 33, confers upon t A AD Ballet 
Qourt very wide powers to pass such orders as may 
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dispose of the dispute between the parties to the 
litigation’ The rule expressly empowers a Court to 
pass an appropriate decree not only in favour of the 
appellant but in favour of any of the respondents or 

ies although such respondents or parties may not 
i filed an appeal or objection. There is no bar, 


therefore, to the Appellate Court altering the decree | 


of the trial Court in favour of the plaintiff whois a 
respondent to the appeal. To contend that although 
the Appellate Court may alter a decree in favour of 
a respondent who has not appealed, it has no power to 
do so to the detriment of other respondents, would be 


to nullify the rule altogether. 

A. from a decision of the Subordinate 
Judge of Purulia, dated August 4, 1937, 
reversing a decision of the Munsif of 
Purulia, dated December 7, 1935. 


Mr. R. S. Chatterji, for the Appellants. 


Messrs. S. C. Mazumdar and N.N. Roy, 
for the Respondents. 

Judgment.—Tais second appeal was 
preferred by defendants Nos. 2 and 3 
against the decision of the Subordinate 
Judge of Purulia reversing a decision of 
the Munsif. Since the filing of the appeal, 
defendant No.3 has died. His heirs have 
beeu brought on the record a1 respondents. 
The appeal arises out of asuit brought by 
tie plaintiff ona usufructuary mortgage 
executed by defendant No. l. The plain- 
tuf sought to obtain a money decree against 
the mortgagor for recovery of possession 
against defendants Nos. 2and 3 who Le 
alleged had dispossessed him from the 
mortgaged property. Tre mortgaged prc- 
perty belonged to three brothers, Jadu, 
Banamali, father of defendant No.2 and 
Ananta, father of defendant No. 3. Jadu 
executed a kebala purporting to transfer 
his interest to his brother-in-law, defene 
dant No. 1, the mortgagor. At the same 
time, defendants Nos. 2 and 3 executed a 
kebala purporting to transfer their interests 
to a relation, Toe defence of defendants 
Nos. 2 and 3 was that they and Jadu were 
joint and that on Jadu’s death they succeed- 
ed by survivorship to his interest in the 
property. The sale by Jadu in favour cf 
defendant No.1 was said to be abenami 
transaction audit was alleged that after 
Jadu's death his wife took possession of 
his interest and remained in possession of 
it by way of maintenance until 1341. 
Defendant No. 1 denied that the sale to him 
was a benami saleand suppcrted thec se 
of the plaintiff mortgagee. 

The nrst Court held that the gale to 
defendant‘No. 1 and the sales by defendants 
Nos. 2 and 3 were benami and that the 
three brothers were joint, Oonsequenily, 
the first Court held that defendant No.) 
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favour of tLe plaintiff and that he alone 
was liable to refund the money borrowed. . 
Against that decision there was an appeal, 
by defendant No.1 alone. Atthe trial he 
sought to establish that the three brothers 
were separile and that the sale to him 
by Jadu was a real and‘not a benami 
transaction, This case has been accepted 
by the Court of appeal below which con- 
sequently held that the mortgage was a 
good mortgage and awarded. the plaintiff a 
decree for . possession against defen- 
dants Nos. 2 and 3 with mesne profits. 

In second appeal it is contended by the 
learned Advocate for the appellants that 
the Court of appeal below was wrong in 
regarding the sales as amounting t^ separa- 
tion between the three brothers. The fact 
that the three brothers purported to deal 
with their interest independently of each 
other is certainly some evidence of separa- 
tion. The matter is put beyond doubt by 
an admission by one of the appellants at 
the trial that he and the other appellant 
partiticned their interests between them- 
selves This admission also disposes of 
another point raised on behalf of the appel- 
lants. It was contended that the Oout 
below had come to no finding that there was 
actual partition by metes and bounds of 
the interests of thé three brothers. Bat if- 
the appellants partitioned their interests 
between themselves, they could only have 
done so after the interest of Jadu had 
already been definitely separated. The last | 
point urged in support of the appeal is- 
that the Court of appeal below should 
not have passed a decree for possession in 
favour of the plaintiff in an appeal by 
defendant No. 1 alone. It is urged that 
as plaintiff did not appeal from the decision. 
of the trial Court giving him a money: 
decree only against defendant No.1, the’ 
Appellate Court had no power to aiter the 
decree in his favour.’ Order XLI, r. 33 
however, confers upon the Appellate Court 
very wide powes to pass such crdeis as 
may dispcse of the dispute between the 
parties to the litigation. The rule expressly 
empowers a Court to pass an appropriate 
decree not only in favour of the appellant 
but in favour of any of the respondents 
or parties although such respondents or 
parties may not have filed an appeal or 
objection, There is no bar, therefore, 
the Court below altering the decree of the 
trial Court in favour of the plaintiff who 
was arespondent to the appeal. It was 
contended that although the Appellate Oourt 


i 
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may alter a decree in favour of a respon- 


dent who has not appealed, it has no power ` 
detriment of other respons- 


to doso to the 
dents. To adopt that contention would be 
to nullify the Rule altogether. oS 
There is no other point in this second 
appeal and it is dismissed with costa. 


‘D. Appeal dismissed. 
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Limitation Act (IX of 1908), Sch. I, Art. 85— 
Mutual, open and current account—Nature of. 

For mutual accounts there should be reciprocity 
of dealings between the parties. Accounts having 
items on one side only are not mutual accounts, 
thongh such accounts are made up of debts and 
oredits. The absence of a shifting balance is not 
fatal to the conception of mutunlity The phrase 
“reciprocal demands” in Art. 85, Limitation Act, 
does not import that either party has made an 
actual demand in fact. But the dealings must be 
cof such a nature that they might lead to reciprocal 
demands Once a mutual, open and corrent account 
is started and there are reciprocal demands, it 
Bo continuea Bo long as the account remains open 
and current. If the account is closed then that 
account is finished and turned into a settled account 
or as the case may be. Also if the account ceases 
tobe current, clearly from that moment any other 
account between the parties would have to depend 
for its nature on ite own qualities, not on the 
qualities of the old account. The fact that aftera 
certain date the account was one-sided cannot turn 
a mutual, open and current account into a non- 
mutual open, and current account. The mutuality 
results from the reciprocal claims which can spring 
out.of the transactions which once made the ac- 
count mutual. [p. 141, col. 1.) 

[Oase-law discussed.] 


'B. A. from the appellate decree of 
the Court; of the Disirict Judge, Nimar, 
dated September 3, 1935, in Oivil Appeal 
No. 23-B of 1935, confirming the decree of 
the Subordinate Judge, First Olass, 
Khand va, dated March 2e, 1936. 


Mr. M, B. Kinkhede, R. B., with Mesars. 
R. N. Padhye and A. R. Kulkarni, for the 
Appellants. 

hel M. R. Bobde with Mr. J. Sen, for the 
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pondent. l 

udgment.— This appeal raises inter 
alia a quėéstion under Art. 85 of the Indian 
Limitation Act. 
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The term “mutual”, ia relatioa to 
accounts, is found‘in at least four difer- 
ent collocations: ' 

(1) The mutual accouats of merchants 

and traders, 

(2) the mutual accounts which gave 
jurisdiction to the Oharcery D.vi- 
sion before the Judicature Act, 
the mutual dealings which give 
certain rights under the Bankruptcy 
Law (see the. Engiish Bankruptcy 
Act, 1914, s. 31), 
the mutual, open and current 
account referred to in Art. 85 of 
the Indian Limitation Act. 

The first kind of mutual account was 
made a special case in the Statute of Limite- 
tions as the Lord Chancellor (the Ear! of 
Hardwicke) cbserved in Welford v. Liddel 
1): 
a. ...it was to prevent dividing the acoount 
between merchants, where it was a running 
account, when perhaps part might have begun long 
before and the account never settled, and perhaps 
there might have been dealings and transactions 
within the time cf the statute.” 

This provision of the Statute of Limita- 
tions was brought into India in a modified 
form and was operative here long after it 
had been repealed in England. In origin 
it was clearly the law merchant as it 
applied only to merchants and traders, t.e. 
merchants to whom the Lex Mercatoria 
applied. In India, however, 1t was applied 
to a much wider class. Itis found, in its 
Indian form, in the stheection cf Act XIV 
of 1909 which relates to “suits for balances 
of accounts cuirent between merchants 
and traders who have had mutual) deal- 
ings.” That section was Considered by 
the Privy Oounci!l in Watson v. Aga 
Mahedee Sheragee (2) and was applied to 
a case where A, B,O (holders of forest 
permits) received advances from X, Y, Z 
(merchants) and to assure the sum due 
(Ks. 44,000) and any future advances 
A, B, O appointed X, Y, Z their sole agents 
with right to receive timber and tealize, 
charge commission and brokerage and 
account. Clause 9 of the basic contract 
provided tnteralia that 


“upon an adjustment éf acoounts......A, B,O 
agree to pay... -such balances as may be found 


us, 

Their Lordships observed (p. 359*): 

“They are of opinion that the account was one 
continuous account between principal and agent, 
with debits and credits on each side of it, and 
ihat the: contract wasto pay the balahce of that 
account when it should be struck: and that the 

(1) (1751) 3 Ves. Sen. 400; 28 E R 255 at p. 256, 

(2) I I A 348 at pp. 357, 360; 35 Sar. 384 (PO), 

*Page of LL. A,—{#d_} $ 
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(3) 


(4) 
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‘nase, therefore, falls within the 8th section of Act 
XIV of 1859, there being several items which bring 
the mutual dealings down to March or May 1868.” 

The suit was commenced on February 28, 
1871. It was held the statute was no bar. 

There the argument was dated May 
1867 and the Rs. 44,000 had already been 
advanced, The entries since the close of 
1867 were(with one exception) entries of 
payments which X, Y, Z were bound to 
make without recourse to A, B, O. Tre 
Recorder of Rangoon (see at p. 353*) accord- 
ingly held that they did not keep the 
account open as against the defendants. 
The one exception was Rs. 7,658 net proe 
ceeds of sale of timber sold February 17, 
1868, more than 3 years before the suit. 
That entry was made in March, 1868. 
The Privy Oouncil, however, reversed that 
judgment. ; 

Examples of, cases relating’ to class (2) 
which have often been relied on in Indian 
decisicns are Padwick v Hurst (3) and 
Phillips v. Phillips (4) the former. case 
following the latter. If these cases are 
cOmpared with the Privy Osuncil decision 
above cited it will be seen that the kind of 
account whicb falls within the first and the 
second class need not be the same. What 
the Courts were there considering was 
whether the acccunt was of such a nature 
as made it proper to take the account on 
the Chancery instead of on the Common 
law side a kind of dispute that does not 
now arise owing tothe provisions of the 
Judicature Act. The uestion turned 
on whether rights of set-off (that is equit- 
able, not necessarily legal, sat-off) were 
involved. 

Class (3) has a very wide application 
andisof great importance especially in 
the lawof Banking. It is considered by 
Mr. Hart in his work on Banking (4th 
edition) at p.305. It is based on set-off 
as, indeed, are classes (1) and (2), but the 
set-off here allowed is wider than in case (2) 
and probably equalto that in case (1). 
See Palmer v Day and Sons (5). 

Olass (4) brings us to the main point 
in issue. We have merely mentioned the 


above, because it is desirable to bear in | 
mind that all cases concerned with “mutual, 


dealings” or “mutual accounts” are not 


necessarily safe guides when considerin 
s F a the whole, he could by way of defence, set- 


what constitutes class (4). 


(3) (1854) 62 E R 395 a 227; 23 LJ Oh. 657; 
18- Jur. 763; 18 Beav. 475; 104 RR 536. , 
(4) (1853) 68 E R596; 9 Hare 471.. . A 
(5) (1895) 2 Q B 618; 611 JOB 807; 15 R 523; 
44 W R14; 2 Manson 388. ee 
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Article 85 provides as follows :— 


For the balance due Threes The close of the year’ 
ona matusl, open years. in which the last 
and current account item admitted or 
where there have psoved is entered in 
been reciprocal de- the account, such year 
mands between the to be computed as in 
parties. i the account. 

What amounts to a settled account has 
been considered by the Privy Oouncil in 
Bishun Chand v. Girdhari Lal (6) where a 
number of Indian cases were disapproved. 
That case is concerned with Art. 64 but 
the reasoning makes the case applicable 
not only to the question what constitutes a 
settled account but also to this . question, 
Thera Lord Wright observes at p. 388* : 

“.... bhere can in law be a settlement of account 
as between banker and customer.....but in such 
cases the’dealings are purely financial on each side 
and consists of money credits and debits, in the 
course of which one side may never be able, to 
sue the other... because he is always in debt to 
the other, though, if sued for the whole debt, hé 
could avail himself of payments hehas made in. 
partial reduction of the debt on running account, 
though merely by way of set-off or, counter-claim.”, -. 

Again, quoting Baron Alderson, at 
p. 386* : i . 

“Here the striking of a balance between the 
parties is evidence of an agreement that the items. 
of the defendant's account should be set-off against 
the earlier items of the plaintiffs, leaving the case: 
unaffected either by the Statute of 'JLimitations or the 
set-off." 

Lord Wright adds: 

“This rule does not depend on the character or 
the origin of the debts or credits on either side 
as, for instance, whether on the one side the con- 
sideration for the items is work and labour and on 
the other, goods supplied... . (p. 387*). Norcan it be 
material, as it seems, in determining whether there 
can be an account stated, whether the balance af 
indebtedness is throughout, as it must be at the’ 
end, in favour of one side. Equally it seems irre-- 
levant whether the debt in favour of the final! 
creditor was created at the outset by one large 
payment or consisted of several sums... ...nor 
can it matter, in this connection, whether .the only ’ 
payments made on the other side were -simply pay- 
ments in reduction of such indebtedness or were 
payments made in respect of other dealings,” l 

It is true that we find a diference 
when we come to mutual accounts attract- ' 
ing Art. 85. It is not enough to have A 
indebted to B, with the result that B's 
books show debits against A, and to have 
A paying off part with the result that B's 
books show credits in favaurof A. That 
creates a right of set-off, for, were A sued for ` 


P O 147: 6L I A 273; 6R P O 166; 404, W, 
ae O WN.1008; 36 Bom. L R 723; 67M LJ 
110; 38 O W _N 961; 59 OL J 535; (1934) M W N, 

786; (1934) A L J 623 (PO) i 


© 56 A 376`atp 388; 150 Ind. "Osa. 6; A I R 
1934 
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off his payments. , But such an account, even 
lf, it could be treated as mutual (and there 
are many decisions tothe contrary) would not 
involve the conception: of reciprocal 
demands. But though there are no reciprocal 
demands, there gan be disputes asto the 
amount owing and if A says to B “I agres 
that I owe|X rupees. and if B says to A, I 
agree You ldo not owe more than X rupees", 
each is fixing himself with a liability that 
supports the settled account. That agree- 
ment founds a new cause of action and 
from that;moment B can sue A for X 
rupees and Art. 64 begins to operate. That, 
as we understand, itis what Btshun Chand 
vV. Girdhari Lal (6) decides. e 
But granted that an accountis once a 

mutual, open and corrent account and that 
there can.be reciprocal demands when does 
it cease jto be mutual? We consider, 
despite Mookerjee, J's. cbeervations in Ram 
Pershad Wi Harbans Singh (7) that it so 
continues i80 long a8 the account remains 
open and current, Any other . conclusion 
would provide a trap for the creditor, He 
would not|Kknow when to sue. He would be 
unable to ldecide when the quality of the 
mutuality ;had ceased io exist. On the 
other hand if the account is closed then 
that account is finished and turned: into 
a settled j}accountor as the case may be. 
Also if the account ceases to be current 
clearly from that moment -any other account 
between the parties would have to depend 
for its nature on its own qualities not on 
the qualities .of the old.account. The fact 
that after a: certain date the account was 
one-sided*'cannot, in our’ opinion, turn a 
mutual, open and current account into. a 
AGAMI, open and current account. The 
mutuality results from tbe reciprocal claims 
which Gan spring out of the transactions 
which. once made the’account mutual. To 
make unilateral dealings . thereafter ‘alter 
the natureof the account would be’ to 
destroy the very protection which the statute 
gives, and which the old statute gave to 
persons who are doing business one with 
another on terme that each shall recover, 
not item by item from the other, but only 
the balance due after counting all items of 
de bit and credit. 

. Here it is ssid by the respondent ‘that. 
these transactions were not conducted on 

y such! basis. This, it -is urged, is not 

A case where A owes Bitem M. N. Q. and 
B owes A items P QR leaving a balance 
8 due to!B from A. This is a case where: 
(D, 60 | J 158 at p. 161, = 4 
| 
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A borrows from B, where A deposits money 
with Bon terms that B is not to use that 
money, orany partofit, to pay himself 
what A owes him and accordingly if B 
sued A, A could not set-off that sum. Thus 
this isa case like In re Johnson and Co., Ltd. 
(8) (though, it is true, that case was not 
referred to in argument). There is thus, it 
is urged, no element of mutuality. 

In order to see whether this is go, it is 
desirable to examine somewhat closely the 
facts. 

We have available only the accounts of 
the plaintiffs father with whom the 
defendant (a Pleader's clerk who does, 
according to his own evidence, petty money- 
lending), commenced to do business in 1921 
a gg ‘and continued to do business until 
1933. 

There is some dispute what the nature 
of the business was. For the plaintiff it 
is said it consisted of loans by one to the 
other, alternatively of loans by plaintifi’s 


-father to defeudant and of deposits by de- 


fendant with plaintifi’s father who was not 
only a money-lender but also a banker and 
payments to defendant’s order by plaintifi’s 
father out of such deposits. For the 
defendant it is said that the plaintifi’s 
father lent money to the defendant; that 
the defendant deposited money with the 
plaintifi’s father for a specific purposs, viz., 
to keep and return as required by defene 
dant for the building of defendant's house, 


‘lt is further urged that this is not a case 


of an.account starting in 1921 or 1922 and 
continuing mutual, open and current until 
1933 because on two occasions the account 
was settled and it is therefore said even 
if mutual at one time it ceased to bé mutual 
after it was settled. On ‘the other hand 
for the plaintiff-appellant it is urged that 
the ‘accounts ‘were ‘never settled so as to be 
closed; what’ happened was~ that on two 
occasions ‘the parties met and agreed the 
balance and that balance was then carried 
forward as an item in'the old account there 
being a balancing credit, 

According to the defendant’s evidence 
he commenced depositing money with the 
plaintiff's father,-who was a banker, in 1021 
when he. deposited Rs, 200 “on the undere 
Btanding that I-would take back the money 
for preparing ornaments for my son’s 
marriage,” This presumably belongs to the 


old account referred to at the beginning of 


Er., P.-6 though ‘it is difficult to follow this 
as witness goes on tosay: “It withdrew the 
amount for the said purpose,” 
_ A) (1903) 2 TB Rep, 480,00 : 

6 
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His son’s marriage cccurred, according 
to the defendant, in 1922-23 but we cannot 
find in Ex. Pb any withdrawing of Rs. 200 
for that or any purpose, Tbe deposit is 
a reflected in sheet 4 (paper-book 

. Lee), 

In 1923-4 according to the defendant he 
borrowed from plainiifi’s father Ks, 700 
partly to lend to a third party, partly to pay 
for a field. 

In 1923-4, again according to the defen- 
dant, he depcsited Rs 1,500 "fcr repairs 
of my house”, We find this (p. 186 paper- 
book) as a credit. No special purpose is 
noted and it appears simply as acredit in 
the books, 

Tne repairs appear to have failed in 
their object for the house fell down accord- 
ing to the defendant and he then de- 
pesited "about: Rs. 2,000 with him in small 
sums from time to time for the purpose of 
erecting a house” There is no dispute that 
he deposited in 1924 or substantial suma, 
They are reflected in the plaintifl’s father’s 
accounts, They are not shown as made 
for any particular purpose. 

During the same period there were loans 
being made by plaintifi’s father to defen- 
dant and on February 6, 1925, the two 
appear to have agreed how the account 
stood and a so-called ‘iicket- ruju”, which 
we understand to mean acknowledgment 
of liability, Ex. P.-7 came into existence Tne 
relevant part of that is 

“ks. 2,500, Rs 500 found due this day on making 
all the previous accounts and Rs, 2,000 taken in 
cash to be paid (to A) total Re, 2,500 and the amount 
is admitted to be paid”. 

The last word “paid” admittedly should 
be “due”, 

Later a furtber Rs. 4,000 and Rs, 3,000 
were deposited by defendant on April 16, 
1925 and June 10, 1929, respestively, and 
further loans were taken. After the de- 
posit, date, June 10, 1925, the credit entries 
are not very important but between 


November 7, 1925 and October 18, 1920, 


Rs. 1,771 are credited. [t is not necessary 
to trace all these items, two, 125 (Februe 
ary 1,1926) and 125 (March 7, 1296) are 
entered inthe books as “In cash through 
self”. Another 625 (April 5, 1926) is shown 
as “paid and credited this day”, They 
would appear all to be credits of payments, 

On January 24, 1928, a thing now Called 
a “ticket baht” which we also understand 
to be an &cknowledgment of liability came 
into existence (Ex. P.-7, sheet 2), As a 
consequence we find a debit entry in the 
following form. 

“Ra, 2,757 debited on making account of the pre- 


PAPIHAT D. attaitvah tat, (NAG.) : 


18410 


vious ticket-ruju, dated February 6, 1925, as well as 
of the current account two thousand seven hundred 
and fifty-seven rupees are found due and the 
amount is admitted to be paid.” 

Again the last word should be “due”, 

On sheet No, 26 (paper=book 223) we find 
the following in the accounts for 1926-27: 

“Rs. 2,500 of khata-ruju February 6, 1925. Besides 
this account of interest on other amounts also is to 
be taken separately.” 

Then we find a balance of Ra, 2,345 due 
as on October 9, 1927, which grows to 
Rs. 2.757 by 1918. That sum (Rs 2,757) 
includes Rs. 445-8-0 in respect of interest 
on the Rs. 2,500 and Rs, 11-8-0 interest 
on the current account. 

Thus we have a separation, so far as 
interest is concerned between the current 
account and the item of Rs, 2,500, 

Then we have the second settlement 
above-mentioned resulting in Rs. 2,757 being 
agreed as due on January 26, 1928, 


Next on p. 232 of the paper-book (sheet 
No, 31) we find under date September 27, 
1923, a balance of Rs. 2,777-7-6 made up 
of Rs. 2,757 (ruju) further borrowings of 
Re, 20-7-6, There are ether items, a new 
loan and re-payments which balance, It is 
very difficult to find what interest, if any, 
was charged on either the Rs. 2,757 or the 
further borrowings, 

The year 1929-30 starts with the balance 
of Rs. 2,777-7-6, There is a credit of 
Rs, 1,015, Re, 3-8-0 anit Rs, 75 in al, 
Ra. 1,593-8-(), 


On these (see p. 238) Re. 1,500 repre- 
sent a payment made on aczount of the s0- 
called Khata-ruju by the defendant in cash, 
Re. 15-0-0 represent a credit on account of 
interest but is balanced by an entry of 
Rs. 18-8 0 (Rs, 15 plus Rs. 3-8-0) on acecunt of 
interest on Rs. 1,500 “out of which Rs. 3-8-0 
are still to be recovered’, “That Rs, 3-8-0 
is then credited. Rupees 75-0-0 seems to 
have been paid in cash. 


The year 1930-31 starts with a balance of 
Rs, 2,781-7-6 made up of rs. 2,757 plus 
Rs, 2C-0-0 borrowed “two or three years: 
back’, Re. 0-7-6 “borrowed last year” and 
Rs, 40-0 “borrowed current year”. 
Interest, though mentioned (see p. 240) 
does not appear to be counted in on 
February 23, 1931, Rs. 15-0-0, and on 
March 1, 1931, Rs. 2-0-0 are advanced in 
cash, the first for a criminal case, the secon 
to buy wood. On March 22, 1931, Rs, 25-0- 
and Ks, 15-0-0 are advanced for wood and 
to buy a bicycle (see pp, 240-241), The. 
result is Rs. 2,838-7-6. This is summarised 
in the accounts (p. 241) as made up ag 


SS ee 
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follows:— 

Ruju Re. 2,757+20 loan+0-7-6 loan and 
400) loan-+-57-0-0 loans, 

Thus the year 1931-32 (p. 242) starts 
with a debit balance of Rg, 2,838-7-6 made 
up as above, There are small re-payments 
in cash, cloth, or a stamp amounting to 
Re. 13-1-0' and some smal! debit items, the 
plaintiff's father having apparently made 
some small payments on behalf of defen- 
dant, e. g, Rs. 8-11-0 to an astrologer and 
Re. ce0-0 for inspecting records, The net 
result was a debit of Rs. 2,880-3-6 and a 
credit of Rs. 13 4-0 leaving a balance of 
Re, 2,546-15-6. 

The last year 1932. 33 starts with a 
balance of Rs, 2,846-15-6. There are two 
credits of. Re, 2- 0-0 and Rs. 10-0-0 and two 
debits of 0-4-9 and Rs. 10-00. Tte Rs. 2-0-0 
credit is “on account of statement and 
Vakalatnama in the case of Dhanalal 
Bharud” which looks as though defendant 
did a service for plaintiff’s father worth 
Rs. 2-0-0 and was accordingly credited with 
that sum! The Re. 10-0-0 credit repreeents 
a cash re-payment, The debit appear to be 
payments'made on defendant's behalf. 

It will thus be- seen that after the 
acknowledgment of liability for Rs. 2,757 
and ‘indeed after the acknowledgment of 
liability for Rs, 2,500 there was no question 
of reciprocal demands. ‘Before, there were 
reciprocal demands for we do not find it 
established that the depcsits were for any 
specific parpose known to, and binding 
upon, the plaintiff's father. The position up 
to this time of the first acknowledgment was 
substantially that of banker and customer— 
the customer usually, bat not always, having 
overdrawn. ive 


- Was that position (which ‘we conceive 
ra a mutual, open and current 
econo altered by the acknowledgmente ? 

Tre learned Judge . in para, 33 (4) of his 
judgment|observes as fellow3 :— 

“(4) But once the balance of a mutual, open and 
current account has been clearly :' ined and 
acknowledged, then it will be a question of fact 
and law ina particular case whether on a view 
of the subsequent transactions and on taking into 
consideration: the intentions of the parties as they 
stood at the time of the ascertainment, the sub- 
sequent account is in fact and law either a con. 
tinuance of! a mutual, open and current account or 

a fresh, mutual, open and current account or nothing 
But an. account showing re- payments towards an 

certained' balance and further advances.” 

We take it to be clear, on the authorities, 
there was here at one time a mutual, open 
‘and. current account, The meaning of that 
term was examined at length in Ram 


Pershad Vv. Harbans Singh (7). The follow- 
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ing observation thetein was relied cn in 
Dan Dayal v. Piart Lal (9) : 

“Mutual accounts are such as consist of re 
ciprocity of dealings between the parties and do 
not embrace those having items on one side only, 
though made up of debits and credits. Ki 

That definition is reflected in numerous 
judgments as is the observation that the 
absence ofa shifting balance is not fatal 
to the conception of mutuality. See Sewa 
Ram v. Mohan Singh (10), Punjab United 
Bank, Ltd. v. Muhammad Hussain (11), 
Joharmal Mathuradas Firm v. Hira ‘Lal 
Shewchand Roy (19), Pandurang FV. 
Kalludas (1:3), Satappa V. Annappa 
(14), Ted Financing Syndicate, Ltd. v, 
Chandrakamal (15;, Fyzabad Bank, Lid. 
v. Ramdayal (16) and Madhav Motiram 
v. Jairam Sakharam (17). The phrase 
“reciprocal demands” in Art. 85 does nct 
import that either party has made an 
actual demand in fact: Tea Financing 
Syndicate, Ltd. v. Chandrakamal 
(15), Satappa v. Annappa (14) and 
Fyzabad Bank, Ltd, v. Ramdayal (16). Bat 
the dealings must be of such a nature 
that they might lead to reciprocal demande: 
Tea Financing Sundtcate, Ltd. v. 
Chandrakamal (15) and Seth” Gokuldas 
v. Radhakisan (18). Viewed as an account 
stretching from 1921-1933 we bave no 
doubt that this was a mutual, open and 
current account. The mutuality was quite 

as obvious as in Watson v. Aga Mahedee 
Bh arase (2) where ‘the balance was always 
heavily against one side. The real question 
is: Are we here concerned with one 
account or with an account which was 
closed and replaced by another account 
which, in 1933, was open but which was not 

tual? If the ruju or: acknowledgment 

1928 or of 1925 closed the óld acc:unt; 
then the old account ceased to be a mutual, 
open and current account, The quality of 
mutuality it could never lose, in our 


ane 545; 108 Ind. Oas. 694; A I R 1938 AL. 
LJ 353. 


for 44 PR 1886. 

(11) 15 L 65% at p. 661; 152 Ind: Oar. 686; AI R 
1934 Lah 358; 36 PL R325; 7R L 300.- 

(12) 7 Pat. 238; 107 Ind. Oas. 533; A I R 1928 Pat, 
921; Í L T 40 Pat. 90, 

13) AI R 1923 Nag. 108;65 Ind. Oas. 881.° 

tA 47 B128: 78 Ind. Oas. 115; A I R 19233 Bom, 
83; 24 Bom.- L R 1284. 

Q5) 58 O 649 at p | 667: 133 Ind. Cas. 801: AIR 
19 Ind. 


1 Cal 359; 52 OLI 314; 31 0 W N 1175; 
Rul. (1931) Oal. 753. 
a AI R1934 Pat. 107. 74 Ind. Oas. 831; 4 PLT 
Piin 23 Bom. L R 540; 63 Ind. Oas. 950; AI R 
1921 Bom. 451. 


(18) 29 N L R 20; 142 Ind. Oss, 193; A I R 1933 
Nag. 50; 15 NL J105; Ind. Ral, (1933) Nag, 89; 
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opinion, but it Could cease to be open and 
“it could cease to be current, With the end 
of either of those characteristics would end 
‘the applicability of Art, 85. i 

¿_ [n the‘ case reported in Ratan Chand- 
Jawala Das v. Asa Singh: Bogha Singh (19) 
a Bench of the Lahore High Oourt upheld 
in a Letters Patent Appeal the judgment of 
Scott-Smith, J. The facts were that de- 
fendants ' borrowed from plaintiffs a sum 
of money” between ‘November 1912 "and 
May -1913 and aid back a-substantial 
‘amount by October 1913 when (according 
to the judgment) “the account was closed” 
‘and the defendants agreed to pay interest 
‘on that balance. Later there was a payment 
and interest was debited. Side by side 
‘with this the’ defendants were dealing with 
the plaintiffs by sending to them grain. 
for sale on commission. It was urged that- 
the striking of the balance evidenced -a 
new contract. It was held that it did mot, 
Ganga Prasad v. Ram Dayal (20) being 
followed. That case decided that-a mere 
acknowledgment signed by a debtor in the 
account bcok of his creditor showing a 
balance standing against the debtor on an 
account, which is not a mutual’ account, 
is neither an account stated nor evidence 
of a new contract which can be 'the basis 
' of asuit, This case, Ganga Prasad v. Ran 
Dayal (20) was not cited by Oounsel for 
the appellant although Ratan Chand- 
Jawala Das v. Asa Singh-Bogha Singh (19) 
` was. ‘Naturally Ganga Prasad v. Ram 
Dayal (20) cannot ncw be relied upon 
having been overruled by the Privy Oouncil 
in ‘Bishun Chand v. Girdhari Lal (6). 
With it goes Ratan Chand-VJawala Das v. 


. ` Asa Singh-Bogha Singh (19) and, cases of a 


‘like nature; In our opinion it follows that 
the settlement of account closed the old 
account and after it a new one started, 
“That new one was not mutual, 

‘It follows ‘therefore that -on this branch 
of the‘case we arrive:at the same conclusion 
as the learned lower Appellate Judge 
though for somewhat different reasons. 
` It is next ‘paid: that 6, 19 of the Limitation 
Act can be prayed in aid there being here 
an ackgowledgment in writing. sah 

The acknowledgment in question is 
Ex: P.-3 à “list of reliance” a local term 
meaning & list filed in a suit of the docu- 
ments ‘which the party relies on. ‘Lhe suit 
in question was a maintenance sult against 
this defendant bya widow. “He was ‘trying 


Le Tid. Oas. 898;'A' T'R 1029 Lab; 16854 L L 
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to avoid or dan liability by showing 
poverty. The list of reliance contains the 
following papers :— 

(1) all the accoant Boake and “ick 

ruju” from 1909 to this day (July 24 
19380) -of the shop (of plaintifi’s 
father) relating to the defendant’s 
money-lending. ' 

It is sought to read that in with Ex. P.-2 
which is his written statement in that suit 
and which says he is indebted. The date 
of that is July 16, 1930. This plaint is 
dated July 24, 1933. 
must be within 3 yeara, 

It is to be ncticed that not only is the 
entry in the list of reliance not an 
acknowledgment (which as the Privy Oouncil 


‘pointed out in Mantram v. Seth Rupchand 


(21) is not in this collocation a word of 
‘art) but it is not addressed to anybcdy 
juristically connected with the plaintiff. on 
plaintiff there unlike the plaintiff: 
Maniram v. Seth Rupchand (21) had ngthine 
to do with the plaintiff here, 

‘ Secondly, the above excerpt can only be 
turned into an acknowledgment by linking 
, That something -else 
is out of time. Weare clearly of opinion 
that s. 19 of the Limitation Act has no 
application. 


A third point was raised ‘founded on some. 


remarks in Kedar Nath Mitra v. Dinabandu 
Saha (22) in turn purporting to be based 
on Bonsey v. Wordsworth (23). 


(See Restomji’s Law of Limitation; 
5th edition, p. 719, where what was decided 
Ip that case is misstated). What-was 
decided related to costs. The conclusion wab 
‘arrived’ at as a matter. of convenience’(see 


» at 335*) and depended on the construction of 


the-phrase “cause of action” in a particular 
English statute relating to County Court 


jurisdiction. We do not, consider there iB ` 


anything in this point, 


In the result” the “appeal” fails and is 
dismissed with’ ae Wi 
nD SSS i Appeal'dismisbeds i 

(3) 2N’ L R 130; -33 TA 185; 83 © 1047: 40 i 
J 94; 8 Bom L R501; 10 OWON 874; 16 M L: 
300; 1'M L T 199; 3-A L J535 (P O). 

(22) 42 O 1043 at p, 1048; 31 Ind. Oas. 626; AIR 
1916 ‘CaL 580; 19°C W N 724, 


- (23) ere) 18:0 B 325; 25 LJOP 205; 2 Jur. O 8) 
494; “4 'R 566; 107. R R 318.” 
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-SIND JUDICIAL COMMISSIONER’S 
COURT 
Oriminal Appeals Nos. 102, 107, 110, 112 
- and 120 of 1938 
| October 3, 1938 
| Davis, J. Or 
PRITAM HARIOMAL AND OTHBRS— 
APPELLANTS 
VErsUs 


EMPEROR -'ResPONDENT as 


Evidence Act(I of 1872), ss. 10, 25—9. 10 refers to 
common intention in future and not toons in past— 
Statements ‘made by conspirator to ‘Police, in- 
eriminating himself or others — Admissibility of— 
8. 10, if avoids operation of s. 25, Evidense Act (Iof 
1873) or, s. 162, Oriminal Procedure Code (Act V of 
1898) — Criminal Procedure Code (Act V of 1898), 


a: 183—Statement by accused to Police—Admissibility’ 
= } a 


— True test of, stated, ' ©- 

When s. 10! Evidence Act, refers to the common 
intention of the conspirators; it refers to the common 
intention m the future, not to the common intention in 

past, [p 147, col. 2.| i i 

Section 10,'Evidenca Act, does not apply to in- 
criminating statements made by accused to the Police 
in the,course of the investigation, whether they in- 
criminate themselves or othera unless the special pro- 
visions of s. 27 let in part of a confession toa Police 

r. A confession by one conspirator made toa 
Magistrate ın: Court implicating other conspirators 
is admissible in evidence, under s. 30 but state- 
ments made by a conspirator to the Police are not 
admissible in evidence if they are incriminating. 
For s.10, Evidence Act is not intended to remove 
those restrictions which the Evidence Act and the 
Criminal Procedure Oode place upon the admissibility 
of statementsjmade to the Police. Section 10 does not 
avoid in appropriate cases the operation of either 
a. 25, Evidence Act or s. 162, Oriminal Procedure 
Code. Emperor v. Vatshampayan (1} and Emperor v. 
Abani Bhusan 2 relied on. !p. 148, col. 1.) 
| It{makes no'difference if, because a man is deaf these 
statements are written. [p. 149, col, 1.) ay E 
-~ 'The better and truer test of the admissibility of state- 
ments made by the accused to the Police is whether 
the statement'is incriminating in iteelf or exculpatory. 
Tf the statement is incriminating in itself, an accused 
will not desire to put it in evidence ; if it is exculpa- 
tory in iteelf,, but may by relation ‘to the.other evi- 
dence be made an incriminating statement, then it is 
admissible in! evidence, because the accused's use of 
that statement asan, exculpatory statement may well 
be permitted to prevail to his advantage over 
fhe use by the progécution of that ‘statement as an 
incriminating ‘statement. Muhammad Yusif v. 
Emperor (5), | not followed. Emperor v. Mahomed 
Ebrahim te) and Imperatriz v. Pandharinath (7), 
referred to. [p. 148, col. 2.] : - 


; Or. As. against the convictions and sen- 
tences passed by the Additional Oity Magis- 
trate, Karachi, dated June 30, 1938, _ 

- Messrs. K. H. Nagrani, P. S. Shahan, 
William Lobo and Balkrishna H. Lulla, for 


Appellants. ! 
“JMr. Nadirbeg Mirza, Assistant Public 
ecutor, for the Crown. 


_dudgment.—In the case out of which 
these appeals arise, seven persons were con- 
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victed under a, 120-B, Penal Code, by the 
Additional City Magistrate, Karachi, of a 
conspiracy to cheat by passing off as 
genuine forged coupons of “Players” ciga- 
rettes. Of these seven accused, one 
Frederic alias Ramchand was convicted on 
his own plea on November 17, 1937, after 
he had confessed to his crime in Court and 
be has not appealed. Of the remaining 
six accused, one Pritam was sentenced to 
12 months’ rigorous imprisonment on account 
of previous convictions, and the remaining 
five Uttam, Tikam, Kakoo, Dhano and 
Bhagwano- were each sentenced to six 
months’ rigorous imprisonment. Uttam has 
not appealed and I have now to consider 
only the cases of Pritam, Tikam Kakoo, 
Dhano and Bhagwano, who have appealed. 
In addition to the conviction under 
s. 420, Indian Penal Oode Frederic alias 
Ramchand and Uttam were convicted of the 
substantive offence of - cheating one 
Nirmaldas at Karachi in pursuance of the 
conspiracy, and Dhano and Bhagwano were 
each convicted of cheating in. like manner 
one Tejumal at Sukkur. Uttam, Dhano 
and Bhagwano were each sentenced to six 
months' rigorous imprisonment for the sub- 
stautive offences under 8. 420, Indian Penal 
Oade but as these sentences are Concurrent 
with their other sentences, this is not of 
much importance. 

Now, the principal witness for the pro» 
Becution is one Fatehchand who is em- 
ployed by the Imperial ‘l'obacco Company 
to operate :a Redemption Mart for the 
coupons issued in the packets of Player's 
cigarettes. At about 10 p. Įm. on April 14, 1937, 
this Fatehchand was-standing outside the 
shop of one Harumal,a dedler in, cigarettes 
“when one Nirmaldas came to the shop with 
44 coupons to dispose of. When Fatehchand 
Baw these coupons he was struck by the 
colour and tre paper and he took them away 
to test. Hé found that of the 74 only two 
were genuine. He then went to Harumal's 
shop.and told him to go with him to Nirmal- 
das’ shop and thsy went to Nirmaldas’ 
shop ‘and enquired from where he got these 
coupors. Nirmaldas gave the name of one 
‘Uttam and identified the other as a Ohris- 
‘tian, On April 15,’ Fatehchand went with 
the Manager of the Imperial Tobacco Ooms 
‘pany to tne Police Station and gave a first 
‘information, and he handed over the 74 
“Goupons to’ the Police. The Sub-Inspector 


‘then’ commenced his investigation and 


Nirmaldas took the Police to Lalan Market 
‘and pointed out Uttam who was arrested. 
He had some “Oavenders” cigarettes under 


© 
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his shirt and he took the police to his room 
and it was searched. Packets of cigarettes 
-were found and aphoto in which Uttam 
identified Frederick alias Ramchand who 
was arrested. This Ramchand took the 
Police back to Ultam's room and he pointed 
out cnthe.veranda outside Uttam’s room, a 
tin undera gunny bag containing sheets 
and bundles of forged Player's coupons 
which were seized by the Police. On in- 
formation obtained from him the Police 
went to the room of Pritam, broke open the 
lock and found forged coupons in a suit 
case. Pritam’s son came into the room and 
claimed the suit case and was arrested, 
but was subsequently discharged by the 
Magistrate. 

On information given by Pritam, the 
Police went with Pritam to Sukkur. They 
arrived at Sukkur at 11` p.m. on April 2), 
and were there met by one Tikam and 
some conversation took place between Tikam 
and Pritam in the presence of Police Officers 
on which conversation has been subsequent- 
ly based the ecnviction of Tikam. Search 
, was made for the blocks used to print the 
forged ccupors, but the search was une 
successful, but Kaku, the keeper of a Press, 
was arrested. He was deaf and was accuse» 
tcmed to converse with his friends by 
writing on paper and the Police secured 
from Fritam some pieces of paper on which 
messages to and from Kaku were written cn 
which the ccnvictions of Kaku and to some 
extent the conviction of Pritam have been 
based; these are Exs. 16, 16-1,16-2and 16-38, 
Tikam also was arrested. Then the appel- 
lauts Bhagwano and Dhano who' were im= 
plicated ‘by Tejumal were arrested’ and 
then Pritam was arrested, and on May 17, 
all'the accused were ¢hallaned to the City 
Magistrate’s Court. Now as regards the 
guilt of Frederick alias Ramchand and 
.' Uttam, who have not appealed, there ia 
ample evidence from Karachi itself, It 
` is only when the scene shifts to Sukkur 
that the case requires mcre careful consi- 
deration. 

So far as Karachi is concerned, there is 
‘the evidence of thecomplainant Fatehchand, 
of Harumal, the cigarettes dealer, and of 
Nirmaldasg, whcse evidence directly impli- 
cates both Uttam and Ramchand. Uttam 
was pointed out by Nirmaldas to the Police; 
Remchand, the socalled Obristian, was 
identified by a photo in Uttam’s room and 
arrested and.identified by Nirmaldas. The 
forged coupons were taken possession of 
from Fatehchand, the complainant, as scon 
88 they passed’ into the possession of 
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Harumal. The forged coupons were found 
in a tin box in the vérandah just outside 
Uttam’s room and on April 21, the accused 
Ramchand took the Police to the shop of 
Rodrigues & Oo. and 100 forged coupons were 
seized, and on April 27, he took the Police 
to the Elphinstone Restaurant and 380 
forged coupons were seized in the pre- 
sence of mashtra, and the accused 
Frederick alias Ramchand has confessed in 
Court. Therefore there can be no question 
as to the correctness of the conviction of' 
Frederick and Uttam, and the Magistrate, 
is clearly right when he says that a plan. 
of this sort could not have been carried: 
out without a criminal ‘conspiracy. His 
opinion js that the accused Pritam. was. 
the chief of the conspiracy and that the 
forged coupons were printed at Kakumal'’s. 
Press, but even if he were. wrong in this»: 
it is clear there was a criminal conspiracy’ 
to which Frederick on his own confession 
and the evidence, and Uttam on the evid- 
ence were clearly’ parties. Moreover, it is’ 
clear that the forged coupons found at 
Sukkur from the possession of Tejumal 
were also passed off as the result of this 
same conspiracy.. The Magistrate may be 
wrong when he says that when Pritam was 
arrested he agreed to produce the- blocks. 
and point out the conspirators, and the Bube 
Inspector Ghulam Hyder rather than the 
Magistrate more correctly appreciates the 
law when he states in his evidence that ‘on 
his arrest he enquired from Pritam ‘and 
Pritam then took them' to Sukkur. But the 
letter Ex. 59 from the agent of the Imper- 
ial Tobacco Company saying that he. has 
375 forged: coupons is only dated April 19. 
The Police ‘arrived at Sukkur on the night of 
April 21, and on the 23rd the Police secured 
from him a bundle of 374 forged coupons, 
This is something more than mere coinci- 
dence, and there can be no reasonable 
doubt that the conspiracy at Sukkur’ and 
Karachito pass off forged . coupons was 
one and the same. As at Karachi: there ig 
the direct evidence of Harumal ‘and 
Nirmaldas, eo at Sukkur there is the direct 
evidence ‘of Kevalram; the Company's 
Sukkur agent, and Tejumal implicating 
both Bhagwano and Dhano, It is said that 
the evidence of. Kevalram, the Sukkur agent 

is unreliable. He did not mention names 
in his letter of the 19th, but this was mer ly 
prudence; he would have been unwise 
mention names until a Police enquiry., 
confirmed suspicions. 

Kevalram’s evidence is dor aVorated > 
the evidence of one Menaka; a commen 
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cial traveller of the Company. ` Manickam ` 
says that on April 21, 1937, Kevalram told 
hum he had received some 377 coupons from 
one T'ejumal; Tejumal went to Dhano and 
Dhano ran to Bhagwano. What Kevalram 
told Manickam that Tejumal bad told 
him is hearsay But Tejnmal himself gave 
evidence. Tejumal says detinitely that 
Dhano and Bhagwano both brought him the 
375 coupons, Dhano would come when he 
was called to Kevalram but Bhagwano 
would not, It is said for Dhano and 
Bhagwano that they might both have been 
innocent agents, that Kevalram has no 
account ofthis transaction in his books and 
that even if Dhano was guilty, it is argued 
that Bhagwano is not. He may have been 
an innocent companion of Dhano and he 
‘has been prejudiced by his relationship 
witb Pritam. ‘There appears little force in 
these arguments. There appears to me no 
question but that Dhano and Bhagwano 
who were dealing in these coupons, as the 
evidence of Tejumal shows, knew that they 
were forged. Dhano is a panwala. 
Bhagwano was working ostensibly ina cloth 
mercaant’s shop. It,seems to be that 
Dhano and Bhagwano are as properly con- 
victed for their participation in the con- 
spiracy and for the cheating of Tejumal at 
Sukkur as Frederick and Uttam were pro- 
perly convicted for their share of the con- 
spiracy in Karachi and their cheating of 
Harumal at Karachi. There remains then 
the case of Tikam, Kakumal and Pritam. 
` Dealing with the case generally and summ- 
ing up his conclusions, the Magistrate says 
(see p. 136 of the paper-book) : 

“Pritam isthe ringleader from whom everything 
originates, Kakumal is the owner of a Press and has 


done the printing. Uttam has sold the coupons 
and got assistance in selling them, Tikam is the 


neral assistant to Pritam for his Sukkur branch, |: 


hagwano and Dhano have sold the coupons at 


Sukkur either directly or with the assistance of © 


others.” l 
Now, this may be a true allocation of 


responsibility and division of labour, but - 


: the guilt of Pritam, Tikam and Kaku must 
be proved from evidence legally admissible; 
` andso far as Tikam is concerned, the case: 
` is summed up by the Magistrate thus : 

“As regards the accused Tikam, I refer to his con- 
versation with Pritam at the Sukkur station platform 
and his interest in the chits which he sent to Uttam. 


If he were not in the conspiracy, why should he 
“ take this interest?" 


“4 Now, it appears that when Pritam went - 


with tha Police to Sukkur he was met on - 


` the railway platform by Tikam and Tikam 
- spoke to Pritam in the hearing and pre-. 


sence of the Sub-Iuspector Ghulam Hyder- - 
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and the constable Sher Ahmed who were 
in plain clothes, and Tikam asked Pritam 
what had happened to his son Gopal, and 
Pritam replied he was under arrest. Tikam 
then said : 


“Do not worry as the blocks have been removed 
to another place where they are safe. He also said 
that he had read Sind Samachar paper and had 
learnt about this case.” 


He then went away. It is upon this evi- 
dence that the Magistrate has chiefly relied 
toconvict Tikam, and the learned Magis= 
trate appears to consider that the evidence 


‘18 admissible under s. 10, Evidence Act, 


which admits the evidence of conspirators, 
at anytime and place free from all those 
limitations which affect statements made 
by the accused or witnesses to the Police, 
even incriminating statements made by 
conspirators when accused persons to the 
Police. Now it is clear that 5.10, Evidence 
Act, does not apply to incriminating state= 
ments made by accused to the Police in the 
course of the investigation, whether they 
incriminate themselves or others unless the 
special provisions of s. 27 let in part of a 
confession to a Police Officer. When s. 10 
refers to the common intention of the con- 
spirators, it refers to the common intention 
jo the future, not to the comms3n intention 
in the past and this has been decided ‘in 
cases. In Emperor v. Vatshampayan (1) at 
p. 843, Barlee, J. said: 

“Reading s. 10 it appears to me that narratives 
coming from the conspirators as to their past acts 
cannot be said to have a reference to their common 
intention. The word ‘intention’ implies that the act 
intended is in the future and the section makes 
relevant statements made by a conspirator with 
reference to the future. I interpret the words “in 
reference to their common intention” to mean in 
reference to what at the time of statement was 
intended in the future. This appears to me the 
ritio decidenit of the Oalcutta cases, Emperor v. 
Abani Bhusan (2) and Sita Singh v. Emperor (3), 
though the full argument is not contained in thé 
jadgments of their Lordships. On principle this 
interpretation seems to be correct. The principle-on 
which s 10 is based is that of agency: see the 
extract from the judgment of Orump, J. at p. 519* in 
Empepor v. Shafi Ahmed (4): ‘When concert have 
once bean proved, eaoh party is the agent of 
all the others, and acts done by him in pursuance 
of the oommon design are admissible against 
his fellow conspirators. It can scarcely be said, 
however, that one conspjrator has any implied 
authority to make a confession after his arrest as 
in Emperor v. Abani Bhusan (2), or even as in 
this case to give a description of past events to his 
co-conspirator.’ 

(1)55 B 839 at p 843; 134 Ind. Oas. 1238; A I R 
1932 Bom 58;(1932) Or. Cas. 40; 33 Bom, L R 1159; 33 
Or. L J 76; Ind. Rul. (1932) Bom. 332. 

(2) 38 O 169, 8 Ind. Uas. 770, 15 O W N 25. 

(3) 46 O 700, 54 Ind. Oas. 53; A I R 1920 Oal. 300, 31 
Or, LJ 5; 300 L J 255. 


| (4) 31 Bom. L R 515. 


age of 31 Bom. L R—|Bda}]' >- 
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laid down that 

“a confession by a conspirator made to a Magistrate 
‘after arrest disclosing the existence of a conspiracy, 
its objects and the names of its members, is not 
admissible, under s. 10, Evidence Act, against the 
co-conspirators joinily tried with him, but only 
-under s. 30 of the Act. Section 10 is intended to 
make as evidence communications between different 
conspirators while the canspiracy is going on with 
‘Teferencé, to., the carrying out of the conepiracy. 
The confession of a co-accused was not intended to 
be put on the same footing as a communication pass- 
ing between conspirators or between conspirators 
¿and other persons with reference to the conspiracy. 
The evidentiary value, of such a confession, under 
8. 30, is not higher than that of the statement of 
an accomplice, and it cannot be acted upon unless 
corroborated by independent testimony implicating 
the accused in the design with which they are 
charged.” 


The confession then of Frederic alias 
Ramchand made to a Magistrate in Court 
implicating Uttam and Pritam is admis- 
sible in evidence, is & confession under g. 30 
but statements made by Pritam to the 
Police cr by Tikam or Kakumal to the 
Police are not admissible in evidence if they 
are incriminating, for s. 10, Evidence Act, 
is not intended to remove these restrictions 


| which the Evidence Act and the Oriminal 


- 2 


. Procedure Code place upin the admissibi- 


lty of statements made to ihe Police. 
Section 25, Evidence Act, lays down that 
“no confession made to a Police Officer 


: stall be proved as against-a person accused 


+ 


of an offence.” - TLere is no question in this 
section of the custody of the Police, 
Section 162, Oriminal Procedure Code, lets 


: in the statements of -witnessess subject to 


c 
` 


: of 


AN 


f 


| purpcse for which itis being put by the 


certain ‘conditions. The conspirators in 
this case are ‘accused, not witnesses. 
Section 10, Evidence Act, does not avoid 
in appropriate -cages the operation of e1ther 
ege sections. ’ 


Yusif v. Emperor (5), that a useful test of 
the admissibility of statements made by 
the accused to the Police is to ascertain ‘the 


prosecution. If they are to be used by the 


-- Prosecution to ‘incriminate the accused, 
“then they are not admissible, even if they 


are made by the actused in his own defence 


and. Mmtended to exculpate him. With all 


respect to-the learned Judges who decided 
that case, it appears to me a matter of some 

1gument whether this is the proper test, 
for it is not difficult to think of a cage where 
an accused most: urgently desires that an 
exculpatory statement mude by him to the 


(5) A IR 1930 Sind 225; 126 Ind, Oas. 449; (1930): 


a Oas, 866; 31 Or. L J 1036; Ind. Rul, (1930) Sin 


pêtis HAkroMAL v, #uPakor (SIND) 
In Emperor v. Abani Bhusan (2), it was 


01. ' Moreover, it has been . 
laid ‘down by this Court in Muhammad ` 
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Police at an early stage of the investigation 
should be put in evidence to prove his 
innocence, and yet the prosecution may 
desire themselves to use the same state- 
ment, read with other evidence in the case, 
to incriminate the accuged. To shut out 
this evidence might do the accused grave 
harm and injustice, and it may be that 
the better and truer test is whether the 
statement is incriminating in itself or 


exculpatory. If the statement is incriminat- 


ing in itself, an accused will not desire 
to put it in evidence; if itis exculpatory in 
itself, but may by relation to the other 
evidence be made an incriminating state- 
ment, then it appears to me there is much 
to be said for the. argument that it is 
admissible in evidence, , because the 
accused's use of that statement as an 
exculpatory statement may well be per- 


. mitted to prevail to his advantage over the 


use by the prosecution of that statement 
as an incriminating statement. Two cases 


. of Bombay are somewhat in point: Emperor 
.V. Mahomed Ebrahim (6) and Imperatriz 


v Pancharinath (7), 

But this particular aspect of this ques- 
ticn is of no moment here, for, it is clear 
that the prosecution wish to use against 
Tikam to incriminate bim, statements made 
by him on tbe railway platform during the 
cuurse of the Police investigatior, and made 
in effect to the Police. The argument that 


. they were made to Pritam and not to the 
--Police.is a mote subterfuge. A Sub-Ispector: 


and aconstable bring these statements of 
Tikam cn the record as made in their 
hearing and -in- effect to` them: ‘This ig 


clearly not the sort of evidence cn: which 
, an accused can be 
‘sible under s, 25, 


convicted. It is inadmis- 
Evidence Act, interpreted 
by tLe ruling of this Court to which I have 
referred. “The chits on which the Magis- 
trate further relies to convict Tikam owe 


their existence tothe fact that Kaku being 


deaf used: to converse by writing on paper, 
are worthless in themselves as evidence 
and inadmissible as incriminating state- 
ments made by accused persons to a Police 


. Officer in the, course of an investigation. 
„Tikam | 
-'discharged, and L order accordingly, 


therefore must be acquitted and 


Bimilarly, there appears no sufficient evi- 
dence against Kakumal. The Magistrate 
finds him the owner of the Press wh 
printed these forged coupons, but no for 
coupons and no blocks were found in this 
Press, but Kakumal was, deaf and Game 

(6) 5 Bom. LR 313. 

(7)6 B 34 


= 
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nunicated with his friends in writing, and 
he Magistrate has relied on certain chits 
and slips of paper written to and by Kaku- 
nal or at his instance in the course of the 
?olice investigation to convict Kakumal. 
[he evidence of. KŁemchand, a former 
“Municipal Councillor proves nothing against 
Kakumal, and so far as the writings by and 
0 Kakumalor at his instance are concerned, 
xt would ‘appear they were made at the 
Knstance of Pritam in the presence of the 
scconstable Sher Ahmed. Statements made 
tto the Police by accused persons, to 
‘incriminate them, are inadmissible in evi- 
dence, as I. have pointed out. It makes no 


difference if, because a man is deaf these : 


statements are written. There appears 
therefore no admissible evidence sufficient 
to convict Kakumal, and he must be 
acquitted and discharged, and I order 
accordingly. 

. So far as Pritam is concerned, he is 
implicated in the confession of Frederick 
alias Ramchand. This is evidence only 
under s. 30, Evidence Act, and subject to 
the infirmities cf such evidence, but it is 
clear that he lived with Uttam and when 
he moved lived a few doors away. He had, 
it is clear, close associations with him, 
Forged coupcns were found in a suit case 
in bis roum but they were claimed by bis 
s0n Gopal ‘and this cannot go against him. 
Any incriminating statement made by him 
to the Police is admissible only so far as it 
leads to the discovery of any fact. Sukkur 
was not discovered as the result of Pritam's 
confession, but against him stands the evi- 
dence of Kishinchand. He is a bleck-maker 
and he states that two months before the 
Police recorded his statement, Pritam had 
come to him to get a block made of a 
Player’s coupon. Now, I have read through 
the statement’ of this witness carefully and 
I can see no possible reason to reject it. 
It appears |clear also ‘that Pritam himself 
brought the Police to his shop Moreover, 
he tried to give the Police the slip in 
Karachi. .He went into hiding. Against 
this evidence is the evidence of Pritam’s 
witnesses: Inspector Tobin, Thakurdas 
Mohandas, fruit hawker, Frederick alias 
Ramchand giving evidence for the defence 
as a witness and not as an accused, 
Dr. Tekchand, Laikram, head constable, and 
Girdhari Lal. a hawker (see p. 134 of the 
ppber-book), but all this amounts to nothing 
id rebuttal of the’ prosecution case against 
him. | a 

I am forced therefore to the- conclusion 


that’ Pritam. wabuin thie conspiracy and has 
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been rightly convicted. His conviction and 
sentence must be confirmed accordingly. 
The appeals of Tikam and Kaku are allowed 
and the appeals of the ‘other appellants. 
dismissed. 


B. Order accordingly. 


D 


ALLAHABAD HIGH COURT 
Second Appeal No. 536 of 1939 
December 9, 1938 
BENNRT AND VERMA, JJ, 
KAMLA PRASAD RAM PANDEY 
—DEFENDANT— APPRLLINT 
veTsus 
HASAN ALI KHAN—PLAINTIFF 

—RBSPONDENT 

Evidence Act (I of 1872), s. 92, Proviso 1—When 
inserting rate of interest in promissory nots, eze- 
cutant omitting to write “ per cent., —Oral evidence 
to ‘show intention of parties, admissibility —Usurtous 
Loans Act (X of 1918, 3. sag JA ately note— 
Rate of 34 per cant. per annum hela excessive. | 

wie while filling in the blanks of a printed 
form of a promissory note, the executant inserts 
certain figure as rate of interest per mensem, but 
omits the words “ per cent.”, oral evidence is ad- 
missible to prove that parties intended that the 
rate of interest was at that fi per cent. per 
mensem. Ram Bharosay Lal v. Janki Prasad (1), 
followed Protap Ohandra Shaha v. Mahomed Ali 
Sarkar (3) and seid ig Sahu v. Sukhi Lal \3,, distin- 
guished. [p. 150 col. 2.] i 

The rate of 2t per cent per annum without some 
special oause, for a promissory note, held excessive, 

9. A. from the decision of the Additional | 
Sub-Judge, Basti, dated December 20, 
1934. | 

Mr. Shankır Saran, for the Appellant. 


Messrs, K. Masud Hasan and Mahboob 
Alam, for the Respondent. 


Bennet, J.—This is a second appeal by 
the defendant sgainst a decree in favour of 
the plaintiff by the lower Appellate Court 
decreeing recovery of Rs. 87a principal on 
@ promissory note and interest at 24 per 
cent. per annum simple from the date of 
the promissory note, January 15, 1931, up 
tothe date of the suit, January 6, 1934, 
and thereafter ‘at 6 per cent per annum 
simple. The appellant alleges that the 
interest which’ should have been détreed 
should be only at Rs.2 per mensem asa 
lump sum, that is Re. 24 per annum for the 
three years, Rs, 72. This rate on Ra. 470, 
is about Re. 2-9-0 per annum per‘cen}. which 
iga remarkably low rate. The promissory 
note in question was on a printed form in 
Hindi, ,the kind of form which is com- 
monly “sold in the bazar and it -W88 as 
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follows: 
“sud wo sud dar sud wpar asal har shash mahi ke 
aj ki tarikh se taros wasul kul mutalba ke basharah do 
rupaiya mahwar......” 

The signature of the defendant is in 
Hindi and is similar to the writing in 
which the form was filledin. It is clear 
therefore that the blank inthe form bet- 
ween the words basharah and mahwar 
was filled-in in Hindi writing by the 
defendant snd he wrote there the words 
do rupia, that is he entered Rs, 2, The 
question is, did thisentry correctly represent 
the oral agreement as to interest between 
the parties? The lower Appellate Court 


.has held that ‘oral evidence on this point is 


5 


‘in the document and that ‘such 


admissible and on the evidence on the 
record the Court has heldthat the parties 
agreed that the interest should be Rg, 2 
per cent. per mensem and that the words 
“per cent.” had been omitted by the defend- 
ant when he filled in the blanks in the 
printed form, Onthe other hand, for the 
apPpellant-defendant, it is claimed that oral 
evidence is not admissible and that the 
entry as filled in by defendant should be 
taken to mean that there was a lump sum 
of Rs. 2 payable and the construction placed 
by learned Counsel on the word basharah 
is that this word refers to the printed 
word which follows after the blank, that is 
mahwar, The argument of learned 
Counsel is based on s. 92 that where the 
terms of a contract have been reduced to 
the form of a document, evidence shall not 
be admitted between the parties “for the 
purpose of contradicting, varying, adding to 
or subtracting from its terme.” Learned 
Counsel also relies ons. 93, Evidence Act, 
which provides: 

“When the 1 used in a document is, on its 
face, ambiguous or defective, evidence may not be 
given of facts which would show its meaning or 
supply its defects.” 

On the other hand, reliance is placed for 
the plaintiff-respondent on Proviso 1 tos. 92 
which states: 4 

“Any fact may be proved which would invalidate 
any document, or which would entitle any person 
to any decree or order relating thereto; such as 
fraud, intimidation, illegality, want of due execu- 
tion, want of capacityin any contracting y, 
waat of failure of consideration, or mistake in faot or 


Under this Proviso, the respondent claims 
that there was a mistake in fact in filing 
a mistake 
was & mutual mistake and this would 
entitle him to a decree for rectification 
under s., 31, Specific Relief Act. Alter- 


.. natively, if the defendant knowing that the 


plaintiff agreed to 


1 


Rs, 2 per cent, “per 


; l ft 
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mensem interest, intentionally entere 

Rs. 2 intending that the plaintiff should t 

defrauded, tbe plaintiff would be entitle: 

to rectification under the same B. 3I 

Specific Relief Act. As the plaintiff woule 
be entitled to such a detree in eitber case 

the plaintiff-respondent claims that he ir 
entitled to produce oral evidence in regarc_ 
to this fact under Proviso 1 to s. 92, Evidence 
Act. Precisely, a similar case arose iDe 
Ram Bharosay Lal v. Janki Prasad Gy" 
This was in a more formal document, $- 
mortgage-deed, and the document specified 
that the interest was payable at the rate 
of Re.1]1 per cent. per mensem, but by 
reason of a clerical omission the worde 
“per cent.” were left out from the deed. 
Oral evidence was allowed to show that the 
words “per cent.’ had been omitted and if 
was held that that oral evidence was permis 
sible under Proviso 1 to s. 92, Evidence Act, 
This ruling distinguished a ruling on which 
the appellant relied, namely Protap Chandra 
Shaha v Muhammad Ali Sarkar (2) on the 
ground tbatin that case no reference Was 
made to Proviso l to s. 92, Evidence Act, 
and that the omission in that case was 
whetker the interest was payable monthly 
or annually and such an omission was 
tantamount to a blank in the document 
which would give rise to a patent ambiguity 
and therefore s. 93, Evidence Act, would 
apply to such a csse, Learned Counse!} for 
the appellant relied on anotLer ruling, 
Sarju Sahu v. Sukhi Lal (3) where there 
was a similar cmission as to whether the 
rate of interest was per mensem or per 
annum. We consider that the distinction 
drawn by the Oudh ruling is cne which- we 
should follow and that the present case is 
one to which the provision of Provieol to 
8.92, Evidence Act, applies. Moreover, it 
does not appear tous to be a natural cone 
struction to apply the word basharah (at 
the rate of):to the words “per mensem.” 
That expression is more commonly 
used in connection with the words “per 
cent,” 

Another point which was found by the 
Court below is in regard to other trangac- 
ticos between the parties. One of these 
was an earlier promisscry note for Ra. 500 
in which the defendant had filled in the 
rate of interest as Rs. 25 per cent, per 
annum in a similar fcrm and again t 

(1) A I R 1930 Oudh 95; 125 Ind. Cas. 175; 70 
N 14; Ind. Rul. (1930) Oudh 303. 

(2) 41 O 343; 20 Ind. Cas. 443; AI R1914 Oal 


881; 19 OL J 686: 180 WN 592. 
say A I R 1924 Pat. 98; 79 Ind. Cas. 420;4 PLT 
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was a third promissory note for Rs. 300 
executed by the defendant on March 5 
1928, in favour of-the plaintiff which he had 
filled in in Urdu pachchis rupia saikra 
salana, thatis Ra. 25 per cent. per annum, 
The interest therefore between the parties 
would probably be 24 per cent, per annum 
and not Rs. 2-9-0 per cent. per annum as is 
claimed by the appellant, We consider 
that the oral evidence was admissible. It 
may be noted that so far as these two earlier 
Promissory. notes are concerned, they are 
not barred out at all by s. 92, Evidence Act 
because that section only applies to oral 
, evidence, ‘We consider that the Uourt below 
was correct in allowing the oralevidence 
_and in coming to the finding that the 
- agreement; between the parties was for 
; Interest at the rate of Re.2 per cent. per 
mendem and not a lump sum of Rs. 2 per 
mensem. | 
The last | ground of appeal was that the 
Tate of interest was excessive, At the 
time at which this suit was brought, the 
Amending: Act of the United Provinces, 
Act XXII of 1934, had not been passed 
_and therefore under s. 1, sub-3. (2; of that 
y Act does not apply to the present Gage, 
. The Act which applies is Act X of 1918, 
_ Government of India Act, Usurious Loans 
; Act, We lconsider that the rate of in‘erest 
n Rs. 24 per cent, per annum is excessive, 
- even though in appeal the appellant-plainte 
„if before the Court below gave up his claim 
bo compound interest with six-montly rosta 
„which was enteredin the promissory note 
and reduced his claim to simple interest 
only. lis trae that the rate of 12 per cent, 
_ Per annum simple has been laid down by 
_thia Court in various rulings such as 
_ Gajraj Singh v. Muhammad Mustag Ali (4) 
“aga fair, proper and reasonable rate in a 
_mortgagejtransaction and the present case 
| 1s not one/of a loan secured by mortgage but 
' of a loan Merely on a promissory note. We 
‘consider, however, that the rate of Rs, 24 per 
|” cent, per annum is high without some spezial 
cause fora promissory rote and no special 
cause has been shown in the present case, 
Under these circumstances, we reduce the 
rate from! 24 per cent. per annum simple 
interest to 14 per cent, per annum simple 
interest, : We allow the appeal to this extent 
. with proportionate costs. Tne appeal is 
herwise dismigsed. 
D. Appeal partly allowed. 
Rents AL J 170, 147 Ind, Oas, 494; AIR 10988 
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CALCUTTA HIGH COURT 
Appeal No. 72 of 1937 
January 10, 193) 
R O, MiTTaR AND KHONDKAR, JJ, 
. Sm. BARADA SUNDARI DAS, w> 
MADAN MOHAN DAS AND ANOTHER— 
- DEOREE-HOLDARS— ÅPPBLLANT3 


VETEUS 
JABBAR ALI AND otagRs—J opamMante 
DasTors—R PON DENTS 

Hzecution—Limnitctions—A pplication for execution 
made on June 21, 1929 — Sale proclamation ing 
July 3, 1980 for sale ‘of property — Court on July 7, 
1930, ordering sale to be held by Nasir on next day— 
Nastr reporting decree-holder to be absent at sale and 
Court dismissing execution for default — Second 
execution application filed on August 19, 1933— 
Second application held in continuation of first ong 
and within time, 

In execution of a mortgage decree an application 
was filed on June 21, 1929, for having the property of 
the judgment-debtor advertised for sale. Tho gala 
Dronla maion was tage issued on May 14, 1930. 
In the proclamation the date of sale was July 
3, 1942. On July 7, 1930, there was an order of tha 
Court stating that the sale was to be held the next 
day by the Nasir, that is to say, on July 8,1930. On ` 
that day the Oourt upon the report of the Nazir that 
the decree-holder was absent, recorded an order dis- 
missing the execution case fordafault. of the decree- 
holder. Ono Angust 19, 1933, the decree-holder pre- 
sented another execution application. The ques- 
tion was whether thesecond application was within 
time : ` 
Held, that the second application was within time 
as it must be treated as a Gonbinustion of the firat as 
the Naeir having been commissioned to hold sale, the 
presence of the decree-holder was optional Tt could 
not therefore be said that there was default on 
decree holder's part in conducting the first execution 
and hencs the order of ths Oourt dismissing the first 
application for default must be treated as equivalent 
to an order for striking off the case or removing it 
from tho tile ‘forthe convenience of tha Court 
Ajuihya Nath v. Srinath Chandra (2), relied on, 


A.from an appellate order of the Addie 
tional District Jadge, Tippera, dated 
August 20, 1937, 


Mr. Abinash Chandra Ghose, for the 
Appellants. 

Messrs. Panchanan Ghose and Ajit Kumar 
Dutta, for the Respondents. 


Judgment.—This is an appeal by the 
decree-holders whose application for execus 
tion has been dismissed by both the Courts 
below on the ground that at the dite of 
the application the decree under execution 
was dead and gone. The application for 
execution with which we are concerned in 
this appeal was filed on September 18, 1936, 
and was numbered as Execufion Case 
No. 333 of 1936. For the purposes of follow- 
ing the controversies between the parties, 


the; following . facts are material, The 


(e) 


` 
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decree under execution is a mortgage-decree 
Passed against the respondents so far 
back as February 28, 1925. The first appli- 
cation for execulion, numbered 198 of 1925, 
was filed on May 27, 1995. The dearee- 
Holders did not proceed on with this appli- 


„Cation and allowed it tobe dismissed for 


default on Septem ber 8, 1925, Between 
1925 and 1927 there were certain proceed- 
ings taken by the mortgagors-to set aside 
the.: final decree which was passed on 
February: 28, 1925. These proceedin ge termi- 
nated in favour of the decree-holders in the 
year . 1922. On June 21, 1929, the second 
execution case numbered 1:9 of 19299 was 
Started. i i E m en C 

The judgment-debtors filed objections.on 
September 14, 1929. „They contended that 


curred with the 
in his order dated ‘March 29, 1930. A 


-by the fret 
Oourt, the ‘decree-holderg proceeded on with 


do so because there was no stay order 

Judge or by 
this Court. 1t appears from the order sheet 
of 1929, what 


a ce was July 3, 
Tomthe order sheet, Ex. 3 which b 
er pd in the a ' en 

nvuly 7, 1930, there was an order of 
the Oourt stating that the Sale was to be held 
the next day by the N azir, that is to say, on 
July 8,1930. On July 8, 1930, an order 
was recorded by the Oourt dismissing the 
execution care. This order has been marked 


fix. B. 2. On August 19,’ 1933, “tho 
decree-holders ‘made ‘another Applica- 
tiop for ‘execution, This application 


SARADA SUNDARI DAS Y. JABBAR ALI (CAL) 3 


i84 IO 


was numbered as - Execution Oase. No: 
292 of 1933. No notice under O. XXI, 
r. 22, was issued on the judgment. debtors, 


but we find that a notice under O. KAT, 
r. 66 asking the judgment-debtors . to: 
appear for the purpose ‘of settling the 


terms of the -sale proclamation was isstied 
by the Court. This notice was served on: 
the judgment-debtors on November 12, 1933. 

e ‘notice required the presence of the 
judgmeni-debtors in Court on November. 
27,1933. On December 19, 1933, however, 
the execution case was dismissed for 
default. After that the present execution 
Case was started, as we have already stated,. 
by an application filed by the ` decree- 
holders on September 18, 1938. oo 


The judgmert-debtors in their objection 


` under s. 47 of the Code said that Execution 


Case No. 292 of 1933 was barred by 
limitation inasmuch as it was filed beyond 
three years of July 8, 1930, when the final 
order, namely the order of dismisse] for 
default, was passed in the previous execu- 
tion case, namely Case No. 1£9 of 1929. 
This objection of the judgment-debtors 
has been given effect to by both the Court. 

The deoree-Lolders contended before the 
Qourts below, as also before us, that this 

View is wrong on three grounds: first, that 

fcr the purposes of limitation under Art. 182, 

cl. 5, Limitation Act, the date of the final 
order on the application for execution 
numbered 189 of 1929 must be taken to 

be November 24, 1932—the date of the‘ 
Judgment of this Court passed in Miscele 

Janeous Caso No. 82 of 1929; second, that 

the principles in Mungal Prasad Dikshit's 
case [Mungul Pershad v. Grijakant] (1) - 
apply, inasmuch as _ the- judgment- 
debtcrs had opportunity to appear . 
in the course of Execution Oase No. 299 of, 
1933 and contest that that application was’ 

barred by limitation; and third that the 

execution case, which has been numbered ag 

Execution Oase No. 292 of 1933, ought to 

be treated as continuation of Execution 

Oese No. 189 of 1928; the order recorded on ` 
July 8, 1930, which was in form an order 04 

dismissal of the execution case for default 

being in substance an order by which the 

Execution Oase No. 189 of 1929 ‘wag 

removed from tbe court-fila for the con- 

venience of the Court. In the view that 

we have taken of the facts, it is unnecessa 

0 consider. the. first two contentions raised 

before ‘us by the decrese-holders’ Advocate 


(1) 8051; 8I A 193; 4 Sar. 49:1] OLR 118 
(PO), 


i 

| 

| ee 
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because wa have come to the conclusion 
that this third contention is a sound one. 

We have | already, in reviewing the faote, 
traced to a 'certain extent the history of the 
Execution Oase No. 189 of 1923. From the 
order sheet Ex. 3, it appears that the sale 
proclamation had been published or at 
least the Court was satisfied of the duce 
publication’ of the sale proclamation and 
the papers’ had been actually handed over 
to the Nagiron July 8, 1930, to hold the 
Bale, At the foot of the order sheet Hx. 3 
there is an 'endorsement over the signature 
of the Nasir that the decree-holders'’s name 
was Called on but he was found absent, 
This endorsement was brought to the 
notice of the Court and on the basis cf the 
Said endorsement the Court passed an order 
‘to the following effect on the same day 
(July £, 1930): “The decree-holder takes 
no steps,; Dismissed for default.” We 
do not see: what steps the decree-holders 
‘could have taken or were required to take 
at the date ‘of the sale or at the time of the 
Bale whenjthe Nazir had already been 
commissioned by the Oourt to hold 
the sale. It was optional for the decree- 
holders to be present and they were under 
ho necessity to be present at the time of the 
Sale, unless they had permission to bid 
from tte Court and were desirous of offering 
bids. The: Nazir’s report therefore misled 
the Oourt,,There was in fact no default on 
the part of the decree-holders in conducting 
Execution Oase No. 189 of 1929 and the 
order, though in form is an order for 
dismissal for default, must be taken in 
substance to be an order for removing the 
case from:the pending file of cases. This 
view of ours is supported by the judgment 
of a Division Bench of this Court in Ajodhya 
Nath v. Srinath Chandra (2) where the 
Court pointed out that not the form but the 
substance lof the order must be looked to. 
In that case also, the order-in form was an 
order for ¡dismissal for default, but the 
Court held thaton the facts there was no 
default on! the part of the decree-holders 
and the order recorded in that form 
“must be treated as equivalent to an order for strik- 


ing off the case or removing it from the file for the 
convenience of the Court." 

_ On the’ principles laid down in that case 
the application for execution which was 
filed on August '9, 1933, and had been 
Iwimbered| as Execution Oase No. 292 
of 1933 must be treated asa continuation 


of the application filed on June ‘21, 1529, 
and- which had been numbered as Execu- 


(2) 2€ O W. N 338; 68 Ind. Oas 307; AI R1931 Cal. 
473; 35 OL 84, o 
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tion Oase No. 189 of that year, This appli- 
cation was dismissed for defaalt on 
December 19, 1933. In this view of the 
case no question of limitation arises 
because the application for execution which 
is the subjeclematter of the appeal before 
us was filed within three years of that 
date. We accordingly ret aside the judg- 
ments of the Court below and hold that the 
decree under execution i3 still alive and 
the application for execution which has been 
numbered as Execution Oase No. 333 
of 1936 is within time. The execution 
case is sent to the Court of first instance 
in order to enable the decree-holders to 
take further steps for realizing the decretal 
amount. The result is that this appeal is 
allowed with costs to the decree-holders- 
appellants throughout, hearing-fee beirg 
assessed at two gold mohurs. 


8. Appeal allowed. 


MADRAS HIGH COURT 
Appeal No. 49 of 1936 
September 29, 1938 
1BAOH, U. J. AND Mapuavan Nate, J. 

T. MUHAMMAD SHAMSUDDIN | 
RAVUTHAR ann BROTH ERS—Devenpants 
—APPELLANTS 
rtéTsus 
SHAW WALLACE anp Oo., AND OTRER9— 
PLAINTIFES— RESPONDENTS 

Contract Act (IX of 1872), 3 233 —Principal and 
agent, if can be sued jotntly—Princtpal and agent— 
Person proving in insolvency against X without pre- 
judiceto rights of parties — Wheiher can pleadin 
subsequent suit that Y waa principal of X—Person 
obtatning judgment against agent in vious suit 
— Subsequent suit against principal, whether barred. 

There is in India a statatory provision allowing a 
plaintiff to sue both the principal and the agent in 
a case where the agent is personally liable. Section 233, 
Oontract Act, cannot be construed as meaning only 
that the plaintiff might sue both the principal and the 
agent in the alternative, but that he cannot get 
judgment against both of them jointly forthe amount 
sued for. Kutttkrishaan Nair v. Appa Natr (4), dis- 
sented from. [p. 157, col 1.) 

Where a person proves in insolvency against X and 
if thia action of the person in the Insolvency Court 
is without prejudice to the rights of the parties, then 
it is Open to that person in daki kag Bult taadvance 
a plea that Y was principal of X, even if, proof in 
insolvency amounted to a jadgment ayainst X for the 
purpose of the doctrine of election. 

Quare.— Whether after judgment had been obtained 


-against the agent in an earlier suit a subsequent suit 


against the principal would be barred by the doctrine 


t 


of election. 


A.. from the decree and judgment 
of Wadsworth, J. in O. §.No,178 of 1931, 
dated May 7, 1935, : 


© 


i 
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- Mr. T. L. Venkatarama Ayyar, for the 
Appellants. 


* Messrs. V.V. Srinivasa Ayyangar and R. 
Sundararajan, for the Respondents. 


Leach, C. J—The appellart firm and 
the firm of M. A. P. Muhammad Hussain 
Ravuthar & Sons (now represented by the 
Official Assignee, respondent No. 3) were 
defendants in a suit instituted on the 
Original Side of this Court by respondents 
Nos. land 2 firms. Respondents No. 1 are 
a rm of European merchants carrying on 
business in Madras, Respondents No. 2 are 
their “guarantee brokers” which means that 
for consideration they guarantee to res- 
pondents No. 1 the fulfilment of the obliga- 
tions of those contracting with them. The 
appellants- are manufacturers of brass and 
copper articles and carry on their business 
at Pettai, Tinnevelly. The firm of M. A. P. 
Mubammad Hussain Ravuthar & Sons Nes 
the sake of convenience I will hereafter 
refer to this firm as “the M. A.P. firm”) were 
merchants and commission agents carrying 
on business at Pettai, Madras and Bombay 
with their head office at Pettai. The suit was 
filed to recover a sum of Rs. 16,940-11-10 
in respect of contracts entered into by the 
M. A. P. firm with respondents No. 1 for 
the purchase of brass sheets. Of this sum 
Rs 1,008-10-5 represented a claim for dama- 
ges for breach of a contract dated January 
22, 1930, the balance representing the 
price of gocds sold and delivered under 
earlier contracts. The figures are not in 
dispute and the liability of tte M.A. P, 
firm is admitted, but as they were insolvents 
and a decree against them alone would be 
infructuous, it was sought to make t:e 
appellants also liable. The plaintiff-respon- 
denis alleged that the appellants through 
their principal partner, one Muhammad 
Shamsuddin Ravuthar had guaranteed the 
liabilities of the M. A. P, firm, This was 
their, main contention in the Court below, 
but they advanced other pleas which may 
be summarized as follows; (1) The business 
of the M. A. P. firm was really the business 
of the appellants; (2) If the business of 
the Ma A. P, firm did not belong. to the 
appellants absolutely, the members of the 
appellant firm must beregarded as partners 
in the M. A. P. firm; (3) In any event, the 
M.A. P. firm acted as the agents of the 
appellants for the purposes of the contracts 
with respondents No. 1. 

The case was tried by Wadsworth, J. 
who held that the alleged guarantee had 


"Bot been proved, but granted a ..decree 
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against the appellants on the ground that 
they were principals and that the M.A. P. 
firm were merely their agents. Although 
he did not say so, the learned Judge 
seems to have treated the appellants as 
undisclosed principals. Th appellants deny 
that the M. A.P. firm were their agents. 
They say that the M. A. P. firm dealt with 
respondents No. 1 as: principals and that 
they had nothing todo with the contracts. 
The plaintiff-resp-ndents contend that the 
learned Judge erred in holding that the 
guarantee had not been proved. :They 
maintain that the appellants and the 
M. A. P. firm are really one and the same 
firm, but, if not, the appellants are liable 
as the contracts were entered into by 
the M. A. P. firm as the agents of the 
appellants The plea of partnership has 
been abandoned in this Court, but the appeal 
throws open all questions, except that of 
partnership. 

Tre appellant firm consists of three 
brothers, Muhammad Shamsuddin Ravnthar, 
Muhammad Ghaoni and. Peer Mohideen, 
The M. 4. P. firm was founded many years 
ago by one M. A. P. Muhammad Hussain 
Ravathar, the brother-in-law of the part- 
ners in the appellant firm. When the 
M. A. P. firm was started the appellant 
firm had not been constituted. Muhammad 
Hussain Ravuthar had with him as -his 
paitners his two scns, Muhammad Yusuf 
Ravuthar and Mohammad Abu Bakar 
Rava‘ har. Tne business was that of general 
merchants and commission agents. Muham- 
mad Hussain Ravuthar died on December 
1, 1927, when his sons were aged 32 and 
28 years, respectively. Aifterthe father’s 
death the sons carried on the business. 
The M. A. P. firm supplied goods to the 
appellants as principals and also as com- 
mission agents. It is the appellants’ case 
that in sofar as brass and copper sheets 
were concerned, the -M.,A, P. firm were the 
actual sellers, unless such goods were 
obtained from Bombay in which case say 
were supplied on a commission basis. It 
is Clear that from 1925 onwards the M. A. P. 
firm had not sufficient capital to finance 
their contracts with the appellants. The 
result was that the appellants had to make 
advances to the M. A. P. firm. At the 
end of the financial year in 1926 the books 
of the M. A. P. firm showed that the appels 
lanis were creditors for the sum g? 
Rs. 16,33€-13-4. At the end of 1927 the 
M. A. P., firm owed the appellants 
Rs. 10,433-4-7; at the end of 1928, Rs. 27,432, 
and at the end of 1939 Ras. 21,2359. 


1939 . 
The partners of the M. A. P. firm were 
adjudicated ingolvents on April 24, 1930, 
and at that time they were indebted to the 
‘appellants in the sum of Rs. 15,421-10-3 in 
. respect of advances made. The appellants 
have in fact ptored in the insolvency as 
creditors for this sum. 

It ia admitted that according to the 
books of: the respective firms the M. A. P. 
firm bought as principals brass and copper 
sheets and sold a large proportion of their 
purchases to the appellants. The learned 
Advocate: General has prepared a statement 
from the exhibits showing the total pur- 
chases by the M.A. P. firm of brags sheets 
from 1926 to 1929 and the brass sheets 
‘they sold to the appellants. In 1926 the 
- M. A. P.'firm bought ¢20 bundles of which 

: they sold 638 bundles to tne appellants. 
In 1927 they bought 935 bundles and sold 
to the appellanis 618 bundles. In 1928 
the total purchases were 975 bundles of 
which thé appellants took 625 bundles In 
1929 the M. A. P. firm bought 934 bundles 
and sold to the appellants 821 bundles. In 
most cases the M. A. P. firm sold to the 

appellants at a prt, but in some cases 
they sold at a loss. The two firms kept 

-separate books of account and at the end 

tof each financial year they prepared their 

‘ own profit and logs statements. 
no evidence that the appellants ever shared 

` in the profits of the M, A. P. firm or con- 
tributed to its losses, or thatthe M. A. P. 

' firm had any share in the business of the 

- appellants, Bo far as the books are con- 
cerned, the two businesses were entirely 
independent. At the end of each financial 
year the appellants and the M. A, P. firm 
exchanged statements showing the amounts 

. due by one firm to the other in respect of 

-the transactions during the year and in 
every case interest was charged on oute 

_gtanding sums, Before the suit was filed it 

- Was never contended that the appellants 
had any interest in the business of the 
M. A. P. firm or that they were in any 
way liable in respect of the contracts in 
sult. 

With this statement of the facts I will 
turn to the question whether the appellants 
through their senior partner Shamsuddin 
guaranteed the liabilities of the M. A. P. 
firm. The evidence in support of this cone 

„tention. is that of Motilal, a partner in 
- respondent No, 2 firm andof J. E. Water- 
- ' field, an assistant in respondent No, 1 frm 
who was examined on commission. Motilal 
states that.in the month of December 


1927, that is shortly after the death of: 
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Muhammad Husain Ravuthar, he met 
Shamsuddin in the office of respondent No. 1 
firm and thet Shamsuddin then gave the 
alleged guarantee. 1 should mention that 
respondeats No. 1 did business with the 
M. A. P. firm in 1925 and 1926, but the 
business was discontinued in 1926, because 
the M A. P. firm failed to fulG) their 
obligations. According to Motilal, an agent 
of the M. A. P. firm was present at hig 
interview with Shamsuddin, but he ccald 
not give the name cf the agent. He admits 
that Shamsuddin only spoke Tamil and he 
only Hindustani. He says that the agent 
interpreted in Hindustani, but he is silent 
on the question whether the agent under 
stood Tamil. Motilal says thathe asked 
Shamsuddin to give the guarantee in write 
ing, but he refused to do so. Mr. Waterfield 
admittedly never saw Shamsuddin. Hig 
recollection was that respondents No. 2 told 
his firm that they could do business with 
the M. A. P; firm on a credit basis because 
some one had offered to guarantee the 
M. A. P. firm. Bo far as Mr. Waterfield 
was concerned, the question was really one 
for respondents No, 2 as the guarantee 
br kers, respondents No. 1 merely looked to 
their guarantee brokers to safeguard 
their business with the M. A. P. firm. 
Shamsuddin denies that he ever had an 
interview with Motilal, but we are not pree 
pared to accept this denial. Something 
must have happened to induce respondents 
No. 2 to guarantee the performance by 
the M. A. P., firm of their obligations to 
respondent No. 1. We consider that Motilal 
and Shamsuddin had a conversation and as 
the result of that conversation, business was 
resumed between the M. A. P. firm and 
respondents No. 1, but it does not follow ` 
that a guarantee was in fact given. The 
plaintiff-respondents maintain that the 
appellants were really the proprietors of the 
M. A. P. firm. If this were in fact the 
case, it is difficult to see why Shamsuddin 
would refuse to give a written guarantee, 
Shamsuddin’s firm were financing the 
M. A. P. firm and we have no dcubt that 
Motilal knew this. It is part of the busie 
ness of a guarantee broker to fine out the 
positions of those dealing with his principals, 
We consider that it is very likely that 
Shamsuddin told Motilal that respondents 
No. 1 might safely do business with the 
M. A. P, firm as he was helping them with 
finance and taking goods from them, but 
this would fall far short of a guarantee. 
In face of the admitted refusal of Shame 
puddin to give a guarantee in writing» and 
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the fact that it has not been proved that. 
the interpreter was in a porition to make 
Shamsuddin and Motilal fully understand 
each other, we are constrained to hold 
that the alleged guarantee has not been 
proved. It follows that we concur in the 
finding of the learned trial Judge on this 
issue. | me 
With regard to the question whether the 
appellants and the M.A. P. firm are really 
one organization, I have already mentioned 
that the books themselves point altogether 
the other way and the admitted facts sup- 
port the books. The plaintiff-respondents 
here have relied on corresp-ndence which 
Shows that the appellants were financing 
the M. A. P. firm forthe purposes of their 
contracts and that the M. A.P. firm were 
writing informing the appellants of market 
rates and asking whether they should do 
business at those rates, , The plaintiff-res- 
pondents, however, refused to go to the 
length of saying that the two firms were in 
reality one and the same firm before the 
death of Muhammad Hussain RavatHar. 
The contention is that the business of the 
M. A. P. firm must be regarded as belong- 
ing to the appellants from the death of 
Muhammad Hussain Ravuthar because of 
the financial aid rendered. Yet, it is quite 
clear that before his death the appel- 
lants were financing the M. A. P. firm just 
in the same way. The appellants had to 
acquire brass and copper sheets for the 
purpose of their business, and there is 
nothing extraordinary in the. fact that they 
got their requirements through the firm 
carried on by their nephews and that 
they rendered tbem financial assistance 
when required. Nor is there anything 
‘Buspicious in the fact that the M. A. P, 
firm were in the habit of sending market 
quotations to the appellants. The M. A. P. 
firm carried on business as commission 
gents as well as that of sellers. If they 
dea)t as principals, their invoiced price left 
a m‘rgin of profits for themselves in most 
cases but son etimes they had to sell even 
at a loes. When buying for the appel- 
lant firm as agente, they always charged 
commissjon. To ask the Court to hold that 
the appellants and the.M. A. P. firm formed 
the same crganization merely because the 
appellants lent nancial assistance to the 
M. A. P. frm is asking far too much,.and on 
the evidence we must hold that the appellant 
firm and the M. A, P, firm were separate 
entities. ; l 
` The quéstion which remains to be con- 
Biderpd is whether the M, A, P, firm acted in 
C ae KAN 
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the transactions in suit as agents for undis- 
closed principals, but before alluding to the 
facts it is necessary to deal with a legal 
argument advanced by the learned Advocates 
General on behalf of the appellants. Hesays 
that it is not open to the plaintiff respondents 
fo contend that the appellants were prin- 
cipals because respondents No; 2 had already 
proved in insolvency against the M. A.P. 
firm. He says that the doctrine of electicn 
here comes in and the proof in insolvency 
amounts to obtaining a judgment against 
agents which precludes a suit being sub- 
sequeutly maintained against their princi- 
pals. In this connection he has cited Morel 
Brother & Co., Ltd. v. Earl of Westmoreland 
(1), Moore v, Flanagan. (2) and Somasun-, 
daran Chetty v. Subramanian Chetty (3). In 
the case in Morel Brothers & Co., Ltd. v. 
Earl of Westmoreland (1), the House of 
Lords held that a judgment signed against 
was conclusive evidence 
of an election not to proceed against the 
other, and following thia decision the Court of 
Appeal in Moore v. Flanagan (2), held that 
the plaintiff having signed judgment against 
the agent could not afterwards recover judg- 
ment against the principal in respect of the 
same debt The case in Somisundaram. 
Chetty v. Subramanian Chetty \3), was decid- 
ed by the Privy Oouacil on an appeal from, 
a judgment of the Supreme Gourt of the: 
Straits Settlements. A judgment had been 
obtained against the agents of a local mones- 
lending firm, but in a subsequent suit it 
was sought to make the firm liable. The’ 
Judicial Committee, however, held that the: 
second suit did not lie. These decisions 
expound the law of England and of the 
Straits Settlements, but it does not neceg- 
sarily follow that the law in British India 
is the same. We are here governed by the. 
provisions of the Indian Oontract Act, and 
8. 233 of that enactment states that in cases 
where the agent is personally liable, a person 
dealing with him may hold either him or 
his principal, or both of them liable, An 
illustration is given to the section and it 


is in these words: 

“A enters into contract with B to sell him 100 
bales of cotton, and afterwards discoveres that B 
was acting 'as-agent ‘for O. A may:sue either ‘Bor 
O, or both, for the price of the cotton.” 


_ Therefore there is in India a statutory pro- 


(1) (1904) A O 11; 73 LJK B 93; 89 L T 708; 52 W R 
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vision allowing a plaintiff to sue both the 
principal and the agent in a case where the 
agent is personally liable. In Kuttikrishnan 
Nair v. Appa Nair (4), Ooutts-Trotter, O. J, 
expressed the opinion that the section could 
only be construed as meaning that the 
plaintiff might, sue both the principal and 
the agent in the alternative, but he could 
not get judgment against both of them 
jointly for the amount sued for. I find 
myself anable to accept the construction. 
There is no ambiguity in the language used 
in the section and I am unable to see any- 
thing unreasonable in the rule which it 
embodies.. What would be the position if 
a suit is brought against the principal after 
judgment: had been obtained against the 
agent in an earlier suit is another matter, 
but we are not called upon to consider that 
question here. Even if proof in insolvency 
‘amounted; to a judgment forthe purposes 
of the doctrine of’ election—I express no 
opinion on the point—it appears that the 
action which respondents No. 2 tock in 
the Insolvency Court was entirely without 
prejudice:to the rights of the parties in 
this suit. For these reasons we reject the 
argument’ of the learned Advocate General 
that itis not cpen. to the plaintiff-respon- 
dents to advance in this suit the plea that 
the appellants were principals. 

The learned Advocate General is, how- 
ever, on much firmer ground when he says 
that the evidence does not warrant the 
conclusion that the M, A. P. firm were 
agents of the appellants. As I have 
already pointed out the M, A. P.. firm dealt 
with respondents No.1 as principals and 
they sold to the appellants as principals. 
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The books and the course of dealing sre: : 


entirely inconsistent with the suggestion 
that the M. A. P. firm were acting as 
agents of the appellants. But there is also 
a letter which shows that the two firms 
were distinct. On May 29, 1928, the Madras 
agents of the M. A, P. firm when writing 
to the appellants at Pettai in respect of a 
shipment; of brass sheets enclosed the bills 
of lading and asked that as soon as they 
were received by the appellants they chould 
take “the signature of the principal and 
_ do the needful.” The principal was the 

M. A. P. firm in Pettai. 

The learned trial Judge observed that 
ji the M. A. P. firm were merely selling 
to the appellants, itis inconceivable that 
the appellants would have been a larger 


(4) 49M 900; 97 Ind. Oas. 475; A IR 1936 Mad. 
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creditor off the M.A, P. frm Oonsider 
ing that}the partners in the appellant 
firm were the uncles of the partners in 
the M. A. P. firm, there is nothing extra» 
ordinary in this financial aid. Moreover, 
the appellants were requiring brass shesis 
for their own business and if they wanted 
to secure their requirements from the 
M. A. P. firm, which was only natural con- 
sidering the relationship, they had to finance 
the transactions. They had to fnance 
transactions at a time when the two firms 
were deemed by the respondents to be 
distinct. The learned trial Judge consider- 
ed that the action of the M.A.P.firm in 
quoting market prices to the appellant 
firm, not their selling prices and asking 
for instructions regarding the placing of 
orders, .was evidence that they were acting 
as agents. We do not view the position 
in this light as I have already indicated. 
There was undoubtedly a close connection 
betwecn the two firms, but ihere is no 
evidence which, in our opioion, justifies the 
conclusion that the M. A. P. firm acted 
in these transactions as agents for the 
In fact we regard the evidence 
as. pointing directly the other way. 

For these reasons we allow the appeal 
and the suit will be dismissed with costs 
both in this Court and in the Oourt below 
against the plaintifi-respondents. 


N.#8, Appeal allawed. 
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PESHAWAR. JUDICIAL COMMIS: 
SIONER'S COURT 

Oriminal Side Case No, 150-of 1939 

June 16, 1939 

Soort, J. 
SEVA SINGH RATTAN SINGH— 
PETITIONER 
versus 
EMPEROR—Oppostts Party 

Penal Code (Act XLV of 1860), a. 8304—Boy strik- 
ing against back wheel of lorry=L stopped within 
short distance—Boy found crushed — Driver held not 
guilty of ‘rash and negligent act. $ 

A boy of 6 years struck against the back wheel of a 
lorry which was loaded With fruit and which was 
being driven by the petitioner. The boy wés caught 
in the wheel and was drdgged along. The petitioner 
stopped the lorry at-a- distance of 21 feet. The boy 
was found crushed and ‘died on the epot : 

Held, that no rash or negligent act could be 
ascribed tothe petitioner. -It was not the case of the 
lorry striking dgaitist’the boy, but was thé case of the 
boy striking against the lorry. 

“Or. Case-from the order of the -Additional 
Sessions ‘Judge, : Peshawar ab Abboltabad, 
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Sardar Saran Singh, for the Petitioner. 
Sardar Raja Singh, for the Orown. 


Order.— Seva Singh, petitioner, is a loriy 
driver. He was convicted by Haji Mohd. 
Ashraf Khan, Magistrate, First Olass, 
Mansehra, on acharge under s. 304-A, Indian 
Penal Oode, and sentenced to two years’ 
imprisonment. On appeal the conviction 
was upheld by the Additional Sesions 
Judge, Peshawar, but the sentence was 
reduced to one of one year’s rigorous impri- 
sonment, The case against the petitioner was 
that on December 14, 1938, at peshin time he 
“was coming from Kashmir, driving his lorry 
loaded with fruit, and when he came near 
the village Utter Seesa he saw a calf 
crossing the road, Just after that, a boy 
aged 6 was caught in the hind left wheel 
of the lorry and was dragged along. 
Hidayatullah, P. W., who was near the 
roadside shouted, The lorry was stopped 
within a distance of 21 feet. The boy aged 
6 who had been caught in the wheel of the 
lorry was crushed and died on the spot. 

It has been argued on behalf of the 
petitioner that no rash or negligent act 
has been proved against him. Had the 
boy been overrun by the lorry, that might 
have been different, but in this case it is the 
boy who struck against the back wheel. The 
driver (the petitioner) had been driving the 
lorry, and he was able to pull up the lorry 
within a distance of 21 feet. The learned 
Advocate-General concedes that no rash 
or negligent act could be ascribed to the 
petitioner. He admits that it was not the 
case of the lorry striking against the 
boy but was the case of the boy striking 
against the lorry.. I agree that no rash 
or negligent act had been established, I 
accept the revision petition and acquit the 
petitioner. 


D. Revision accepted. 


LAHORE HIGH COURT 
b; Second Appeal No. 548 of 1938 
November 29, 1938 
< SKBMP, J. 
i BANSI LAL AND ANOTHER —DHFEN DANTE —' 
; ~ APPRLLANTS 
VETEUI 
HARI CHAND AND ANOTHER — PLAINTIFFS 
AND ANOTHER DEFENDANT— 
RESPONDENTS 
Punjab AeA Act (I of 1913), ss. 19, 20~—Sale 
‘of lands with shamilat rights — Notice under s. 19 
stating that vendor wished to sell kis entire skare in 
lands and giving details of khataunis, field numbera, 
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etc, —Notice held sufficient —Failure aA pre-emptor 
to sae action— Right under s. 20 held 

A person sold hislands with Kaja rights and 
rights in the abadi. In the notice issued under s. 19; 
Pre-emption Act, it was stated that the vendor wished 
to sell his entire share in lands and gave details.of 
khataunis, field numbers and land revenue, It was 
argued that these terms did note give notice that, the 
vendor was going to sell shamilat : 

Held, that the notice was sufficient, It was the 
duty of the pre-em ptor to take action upon it and failing 
to do so, he lost his right under s. 20. Jesa Ram 
v. Mehr Ohand (4), referred to. 


S. A, from the decree of the District 
Judge, Hoshiarpur at Dharamsala, dated 
March 7, 1938, 


Mr. Ram Lal Anand, for the Appel 
lants, 


Mr. Inder Deva for Mr. Achhru Ram and 
Mr. Achhru Ram, for the Respondents 
(Plaintiffs). 


Judgment.—By two registered deeds, 
both dated October 18, 1931, Bishen 
Das, now deceased, sold t> Pandit Bansi 
Lal and Pandit Ajudhia Das his lands 
with shamilat rights and rights in the 
abadi situate in Tika OQGhorjan Dakhli, 
Mauza Katrah, Tahsil] Dehra Gopi Pur for 
Rs. 1,500 and similar property situate in 
Tika Kathiar, Mauza Barla, in the same 
Tahsil for Rs. 500. The plaintiffs, who 
are collaterals’ of the vendor, ‘sued : for 
possession on April 30,1935. They claimed 
that the sales were void under custom as 
being without consideration and in the 
alternative for pre-amption on piyment 
of the full price: paid, Rs. 2,000. The 
vendees took various points. Inthe end 
the plaintiffs: gave up the point that the 
sale was without consideration and neces- 
sity and the defendants ‘admitted that the 
Plaintiffy were entitled to pre-empticn of 


the land situate in Tika Kathiar. The dise 
pute centred about the sale in Tika 
Ghorian, In reference to this sale the 


vendees had pleaded that the plaintiffs 
were not entitled to sue because they had 
received a notice under 8. 19, Pre-emption 
Act, and taken no action under a. 20, 

The learned Subordinate Judge found 
that the notice referred simply to proprie- 
tary land not to shamtlat, and therefore 
was abad notice of the sale. He granted 
the plaintiffs a decree for pre-emption, 
and on appeal this was upheld by the 
learned District Judge on the same grounds. 
The defendants vendees have come hare 
in second appeal through Mr. Ram Lal 
Anand. Mr. Ram Lal Anand invited atten- 


“tion. to the terms of Bishen Das’s applica- 
‘tion, dated December 14, 1933, under s. 19, 


—— 
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Pre-emption Act. Paragraph 2 of that 
application stated that Bishen Das, who did 
not live in Tika Ghorian, reaped no benedt 
from the land there and the entire prc- 
ducs was taken by the tenants. Paragraph 3 
gave in detail hig various motives for sale, 
one of which was to buy land at Dhar. It 
was stated without contradiction that 
Bishen Das had abandoned Tika Ghorian 
as a child and migrated to the village of 
Dhar whichis situated in Tahsil Kangra, 
twelve miles from Tika Ghorian. Notice 
issued under s. 19 to’ the pre-emptors. In 
bis turn Mr, Achhru Ram who represented 
them drew aitention to its terms. The 
notice set forth that Bishen Das owned one- 
third share in a khata of about 288 kanals, 
oOneefourth' share in a khata of about 323 
kanals; it gave the details of khataunis, field 
numbers and land revenue. The notice 
proceeded that Bishen Das wished to sell 
his entire share in- the land aforesaid 
(salam hissa arazi khud mazkurah bala). 
Mr, Achhru Ram argued that these terms 
did not give notice that Bishen Das was 
going to sell the shamilat, 

In coming to his conclusion the District 
Judge relied on the well-known princi- 
ple that shamilat rights are independent 
rights and, do not necessarily go with prce 
‘prietary land. He cited in Rahman v. Sai (1) 
and other rulings. In appeal Mr. Ram Lal 
-Anand relied on this ruling and also on 
Rupchand YV. Sardar Khan (2) and especial- 
‘ly on the judgment of their Lordships of 
the privy Council reporied in Aya Ram 
v Rup Chand (3) confirming Rupchand v. 
Sardar Khan (2). lu both these cases it was 
held that in particular circumstances a deed 
of a sale which is silent as to shamilat may 
nevertheless be construed as transferring 
-a share of shamilat. Mr. Ram Lal drew 
particular attention to a passage in the 
Privy Council judgment: “Their Lordships 
recognize|that for the frst two of these 
sabmissions” (that the onus of proving that 
a sale of village land carried with it the 
right to ashare of the shamtlat lay on the 
vendee; and that the right toa share of 
shamilat land was not a mere accessory 
which passed with the village property to 
‘which it was attached) 

“there is' a considerable body of authority, 

(1) 9 L 501; 109 Ind. Oas. 24; A I R 1928 Lah. 933; 


29 P L R 624, 
(2) A I R 1933 Lah. 488; 143 Ind. Oas. 237; 14 L 496; 


4 P L R 324; Ind. Rul. (1933) Lah. 188. 

(3) 315 L R 646; 169 Ind. Oas. 661; I L R (L937) Lah. 
662; 19870 L R 403; 1937 A L R631; 10 R P O35; 
1937 O W N 1084; 3 BR 688; (1937)2 ML J 267; 39 
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1 (4) A IR 1918 Lah. 19; 45 Ind, Oas, 935, 
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though there is muchto be said for the view that 
the right of a village land owner to have ashare 
of the shamtlat apportioned to his holding is a 
ht inherent in his ownership of his holding 
which might well be held to pass withit. Their 


Lordships, however, do not find it necessary to dis- 
cuss this question,” 


Mr. Ram Lal admitted that this was an 
obiter dictum but claimed that it ought to 
be treated, as, of course I agree, with 
great respect. It appearsto me, however, 
that in this case the real point is not how 
deeds of sale ought to be construed but 
what was the effect of the notice. Mr. Ram 
Lal Anand referred to a ruling of Sir 
Henry Rattigan, Jesa Ram v. Mehr Chand 
(4) which deals with notice. This was the 
only ruling of the kind referred to, it 
being said on the other side, qnite correctly, 
that notices under s. 19, Pre-emption Act 
are rare. In Jesa Ram v. Mehr Chand (4) 
the vendor made an application and notices 
issued. The notices were defective as there 
was no mention ofthe actual property to 
be sold or of its price. The subsequent 
plaintiff came to Oourt and protested that 
the information was insufficient and was 
then shown the original application. On 
these facts Sir Henry Rattigan held that 
there was sufficient notice of tbe sale within 
the meaning ofs 19. Mr, Achhrao Ram 
seeks to distinguish this ruling on the 
ground that the plaintiff had ia fact full 
notice of the sale, whereas in the present 
case the notice was notice of sale only of 
proprietary rights. 

I think that to accept this view would 
be to put a premium on carelessness. In 
this case the plaintiffs got notice that 
Bishen Das intended to: sell all his land 
in Tika Ghorian. Taney knew that he was 
an old man, that he had not lived in the 
village since childhood, and that he wag 
living in Dhar. Mr. Ram Lal argues that it 
might reasonably have been inferred from 
this and from the statements in the applicae 
tion that he reaped no benefit from the land, 
that Bishen Das wished entirely to sever 
his connection with Tika Ghorian., 
Mr. Achhru Ram replies that Tika Kathiar 
is only half amile away and no notice 
issued about the proposed sale there, 
Nevertheless, the inference would have 
been a true one because in fact Bishen 
Das intended to sell all his property and did 
so. The question remains what ought the 
plaintiffs to have done when they got the 
notice unders. 19. In my opinion, 1t made 
them sufficiently aware that Bishen Dag 
intended: to sell and if they were not 


° 
ha o 
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saitisfed that the proposed sale included 
shamilat, it was their duty to make certain 
as they easily could have done, 

Moreover, it appears that this plea was 
only taken at’ late stage.» The Bale deed,, 
which transfers not only proprietary rights 
but rightsin shamtlat and within the 
abadi, recites that notice had issued and 
DO reply had been received. It was drawn 
on October 18, 1934. On December Jl, 
1934, Hari Oband, one ‘of the plaintiffs, 
obtained a copy; the suit was lodged on 
April 30,1935, but did not refer either to 
shamtlat Tigh: sor to receipt of notice. Jt 
was only on July 23, 1935, that the 
plaintiffs applied for leave to amend their 
suit by inclusion of pre-emption of the 
shamilat rights. On December 27, 1935, 
the defendants pleaded that the suit was 
barred under 8. 20, Pre-empticn Act, On 
January 9, 1930, the plaintifis denied the 
receipt of the notice, taking no plea that 
the notice was inadeguate.: In my opinion 
in this case the notice was sufficient. 
It was the duty of the plaittiffa to take 
action upon it and failing todo so, they 
lost their right under re, 20, I accept 
this: appeal, and dismiss the suit of the 
plaintiffs for pcasession by pre-emption of 
the land situated in Tika QGhorian. The 
respondents are to pay the appellants’ 
costs in this Court and in the Court of the 
District Judge. In the iria} Court the 
parties are to bear their own costs for the 
Teasons given by that Oourt. 


D. Appeal allowed. 
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solution the partnership firm would ‘have to pay what 
ever debts were due to third parties and the provision 
in s. 48 (a)is forthe partners to contribute rateably 
to those debts Section 48, in sub-s, (b) merely sn e 
that the assets are to be. enter in a particul 
manner and it does not deal with the bringing of 
suite for payment of assets. fp. 163, col. 1.] 

The provision in sub-s 3 (a) of. 69 “ any right or 
power to realize the property of a dissolved firm’’ does 
not include theright to sue for debts due to the firm 
from a partner or for sums of money realized eras 
partner which he held on behalf ofthe firm e 
words “realize the property” mean turning ete pro- 
perty into money by sale and do not cover the ques- 
tion of taking accounts from a partner to be followed- 
by a final decree'directing the partner to pay the sum 
so ascertained., [ibid,] 

Consequently in a sujt by a partner. in an un- 
registered ` partnership against another partner for 
dissolution’ of partnership and for rendition of © 
accounts, the former relief can be granted. As regards 
the latter relief, it may be granted in limited terma of, 
8. 48, that is to say, the decies in question will be, 
under O. XX, r 15, and Form No. 21 of Appendix D, : 
and a Receiver may, if the plaintiff desires, be appoint- 
ed to take accounts of. that firm. But the decree will 
state that the relief of making the defendant an 
accounting party.is not granted. [p. 164, col. 1.] 


F. A. from the decision of the Oivil Judge, 
Bulandshahr, dated November 9, 1936. 


Messrs. P. L. Banerji, Din Dayal and 
C. B. Agarwala, for the Appellant. 


Messrs. S. K. Dar and S. N, Seth, for the 
Respcndent. 


Bennet, J.—This is a first appeal by the 
plaintif and also cross-objections by the 
defendant. Learned Oounsel for defendant 
states that. the cross-objections are not- 
press:d and we dismiss them with costs. 
The plaintiff brought a suit for the follow- 


ing reliefs . - 

< (a) That, the partnership known ng ‘Magan 
Behari La] Ram Partap Singh’ may be declared as 
dissolved from a date to be fixed by the Court; (b) 
'That.on’ its being declared dissolved,-an account 
‘taken ofthe said partnership and the defendant be 
asked to render its accounts from 1922 up to the 
date ofthe decree and whatever is found due to the 
plaintif be awarded to him." 

The "parthership had a wide scope 
‘according to the plaintiff and the défendant . 
admitted the partnership but did not admit 
the extent of thé partnership. ‘The ‘plaintiff ` 
‘Bet out that the partnership with the 
‘defendant began in 1916 and i Sa the 


following eight undertakings ; 
“Year ° Venture 
1. 1916- Contract from the military authorities 
Pe 17" E the supply of green ‘fodder, It era 
~~ `- Ad iej, 
2. 1919 aa business at Bulandshahr, -It 
- 4 ended in 1921. 5 
3. a Fresh + brick-kiln business started . 
'- 'sBulandshabr. This partnership is. ssid F 
: have continued up tothe date of suit. 
4 1025: Oontract for the construction ‘of the septic - 
‘ «ward in- the female hospital at Buang, 
sbahbr. ; 


a 
4> + , r 


1939 E 
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pd 


, 1928 Qontract for some“ constructions in the 
Police Lines at Bulandshahar, 

n 1929 Oontract from the. Irrigation Department 

for 2 supply of bricks at Dasna, District 


Mee 

f 1930 Brick kiln 8 at Shikarpur in this 
Distiict. The plaint:ff alleges that it was 
@ branch of the brick-kiln business started 
at Balundshahr 


3. 1980 Business in electrical accessories and instal- 
lation work.” 


The plaintiff admitted that the accounts 
of the undertakings l, 2, 4 and 5 had 
«already been made up and therefore no- 
mhing remained in regard to the accounts of 
«those undertakings. The Court below found 
that there was practically no evidence of 
the undertaking No. 8 and that no such 
undertaking was proved. There was no 
appeal against this finding.. The three 
undertakings Nos. 3, 6 and 7 which remain- 
ed for the consideration of the Oourt were 
all in regard to the manufacture and supply 
of bricks and the case for the plaintifi was 
that these three undertakings were of the 
joint partnership business. The Court below 
bas held in favour of the plaintiff that this 
was so. It is admitted that the firm was 
not registered in accordance with the prov- 
sions of the Partnership Act, Act LX of 
1932, Accordingly, Issue No. ð was framed: 
“Is the suit barred by s. 69, Partnership 
Act?” On this issue the Court below found 
that the suit was barred except so far as a 
decree Gould be-granted for the dissolution 
of the partnership and the Court there- 
fore - granted æ dorga in ‘the following 
terms i 
Tt is. declared that- the PET 
‘Magan Behari Lal Ram Partap’ 
solved from this date, November 9, 1936. Plaintiffs 
‘olaim for the taking of accounts and for the reco- 


-very of amount “that may be found -due is hereby 
dismissed, Parties will bear their costs.” 

“The. main ground of the appeal of the 
‘plaintiff is that the -Oourt below should 
have decreed the suit for accounts also. 
Learned Counsel for the plaintiff has claim- 
ed that the Court below should have grant- 
ed a.decree that the defendant be asked 
.to render accounts-from 1922 up- to the 
„date. of the decree, that is that the defende 
„ant should be held to be an accounting : 
party. Section 69, Partnership Act, provides 
as follows : 

“68. D’ No suit toenforce 8 right arising from 
.& contract or conferred by this act shall be insti- 
‘tuted in any Court byor on behalf of any person 
suing as a partner in & fim against the ‘firm or 
< any ‘person alleged to be or to have been a partner 

in the firm unless the firm 1s registered and the 
person suing is or has been shown in the Register 
of Firms asa partner in the firm, ~~ 

(2) No suit to enforce a right arising from a con- 
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tract shall be instituted in “any Qourt by or on 


. behalf ofa firm against any third party unless the 


firm is registered and the person suing areor have 
been shown in the Register of Firms as partners in 
the firm, 

(3) The provisions of sub-ss, (1) and (3) shall 
apply also to a claim of set-off or other proceeding 
to enforce a right arisingfrom a contract, but shall 
not affect, 

(a) the enforcament of any right to sue for the 
dissolution of 4 firm orfor accounts of a dissolved 
firm, or any E or power to realize the property of 
a dissolved firm.. 


It is sinned by learned Oounse! that 
‘the decree for-defendant to render accounts 
is barred bys. 69(1), but he claims that 
such a decree can be granted because of 
the exception in subes. 3 (a). He claims 
that as that sub-section allows a decree 
-for the dissolution of a firm or for the 
accounts of a dissolved firm therefore the 
decree should be passed in the terms of 
relief (b). On the other hand it is contended 
that this sub-section does not authorise a 
decree which would make the defendant an 
accounting party. Learned Oounsel refer- 
‘Ted to the provisions of the Civil Procedure 
Oode in O. XX, r. 15, which states : 

-- “Where a suit is for the dissolution of a partner 
ship or the taking of partmership accounts, the 
_Qourt before posite a final decree may pase a 
preliminary decree declaring the proportionate 
eke of the parties, fixing the day on which the 
[anan rahip shall stand dissolved or be deemed to 
ve been dissolved, and directing such accounts 
an and other acts to be done,.as it thinks 

Corresponding to ‘this Tale there is in 
Appendix D, a Form No. 21 as follows : 
~ “Tt is declared that the proportionate shares of 
the parties in the-partnership are as follows :— 

16.18 declared that this partnership shall stand 

dissolved (or shall be deemed to have been dissolved) 
‘gs from the...day of...and it is ordered that the 
dissolution thereof as from that day be advertised 
--in the... , ete. 
a And it is ordered thaisswctie the- receiver of the 
_partnership-estate and effects in this suit and do 
_getin all the outstanding: book-debts and claims of 
the partnership. 

And itis ordered thatthe following accounts be 


l., An. account of the redits; property and efleots 
now belonging to the sajd partnershi 

"2. An account of the debts and liabilities of the 
said partnership > 

3. .An account of all dealings and transactions 
between the plaintif and defendant from theesfoot 
of the settled account exhibited in this suit and 
marked (A), and not disturbing any subsequent 
settled accounts. 
_ And itis ordered thatthe good-will of the busi- 
ness heretofore carried on by the plaintiff and 
defendant asin the plaing mentioned; and the 
stock-1n-trade, be PAN on the premises, and that 
-the.....may, on the application of any of the parties, 
-fx a reserved bidding for rae or any of the lots at 
such-sale, and that either of the parties is to be at 
liberty to bid at the sale. : o 


Oo 


4 


st 


. , before us is what. mod 
` of the decree..Form No. 21 in ‘Appendix D, 


` “had been’ registered:’ 


 .Pegause.if that were 


‘ firms, and it wasonly aiter the expiry 
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aor aes 4 
“aw 
nn a | 


te 


+ 
w -+ = 


162 
And itis ordered- that, the “above acoounts ‘be 


‘ taken and all the other “aots required to be done, be 
‘-completed, before the day of....:and that the..... do 


certify the result ofthe accounts, and that all cther 


‘ acts are completed, and have his oértificate in that 


behalf ready for the inspection of the parties ‘on the 


day of ' 


| And, lastly, it is ordered that this suit ` stand 
adjourned for making a final decree to the.. ...day 


7 Learned Counsel referred to-a ruling of 


|" their-"Lordships of the Privy Council in 


Sinney V. Mutrie (1), where their Lordships 


' _ of the Privy Council had laid down a form 


fot & preliminary decree in. a “suit for a 
par nership account and to Wind up certain 
peitoership affairs. It is stated on-p. 161* 
that “the partnership was to last for five 
years and expired on January 31, 1884, and 
the‘suit was brought on April 9, 1885, - The 
form in the Civil Procedure Oode has appa- 
rently’ been adopted from what was laid 
down in this ruling in the year 186. The 
English Partnership Act of 1680 has been 
' Teferred to by the learned Counsel and he 
‘states that there is no’ provision in it ree 


uiring registration of a partnership firm. 


_ Formerly in India thé “partnership law was 
, contained in Chap. 


ı Chap. XT, Contract Act, Act IX 
.of 1872, and in that chapter there . was. no 


l provision for the registration of-a partner- 


‘ship. Therefore up to 1932 there wan no 
distinction in the form ‘of deoree to be grant- 
„ed either in England or in, India in a case 
.of.a dissolution of partnership. - It will be 
noted, however, that O. XX, r. 15, in its final 
‘words gives the Oourt power to pass a pre» 
liminary decree “directing such’ accounts to 
‘be takén ‘as it thinks fit.” “The question now 


ifications in the form 


are necessary in viéw'of the bar introduced 
‘by s. 69, Partnership Act of 1932. Learned 
.Counselfor the appellant argued. that this 
‘subrs. (1). had no effect in-a suit -for-dige 
solution of a firm `or“for accounts of a dis- 
solved firm and that in such a case’ the 
‘decree in Appendix D, Form No. 21, could 
be- granted in . precisely'-the -same terms 
as a decree would bë ‘granted if the firm 
We Have’ a ‘certain 
-difficulty in accepting, 
so, the: provisions of 
- 8.69 (1) would bave-no effect at?-all; It ip 
‘apparent that the ‘Act’ ihtendéd'to impose 
.60me. penalty; for want of, registration. The 
Act piovided a pericd of -cne year after the 


.” - passing ofthe Act during which-"the public 


could take measurés for ‘ihe’ Tepisization of 


of 


` 





1) (1887) 12 A O 160; 38 W RIS,” ` 
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“that year that’ these penal: provisions | 
unregistered firms came into. force," This 
provided in s. 1 (3), which states i 


“It shall come into force on’ October 1, 1939, ¢ 
copi B. 69, which shall come into force on October 
1933.” ` ; ' 


Now; s. 69, in sub-s. (1), refers to -a rig 
arising from contract or conferred. by. tN 
Act and provides that no person can sue . 
& partner against the firm or any- pers 
alleged to be or to have been a partner 
the firm is not registered. This appears ‘ 
relate to Ohap. UI of the Act which: des 
with relations to partners to one. anothe 

, In s. 9 of that chapter there is provisic 
as follows; ` MEE ee a 

“Partners are bound to carry on the business: 
the firm to the greatest common advantage, to | 
‘Just and faithful to each other, and. to Tend 
true accounts:.and full information of all ‘thing, 
effecting the. firm. to. any partner or his legal r 
presentative” ss, ok we. th 

This section imposes the duty on a par 
ner to render. true accounts and full info: 
mation of all things to any other partner ¢ 
his legal representative. The relief thare 
fore asked by the plaintiff in relief "\6):’ 
the enforcement of this right under 4, ‘ 

- by obtaining a decree that the defendant, | 
to render accounts to the plaintiff. Sub 
B. (2) of s. 69 deals with a suit to enforce th 
right arising from contract against an) 

‘third party and such a suit cannot b: 

_ brought if the firm is not registered: ‘Ther 

have been ralings on. this section- as fo! 
lows : Thakur Prasad Ram Prasad V. Kamu 
Prasad (2), Danmal Parshotam Dass vy. Babs 
Ram Chhote Lal (3). The latter ruling ww 
by a Bench and it was. held in -both .thes 

Tulings that a suit by. an - unregistered -firi 

against a third - party ‘was barred by; s: 6f 
(9. The” question”; now `beforé us; 18 ip 

Tegard to sub-s..: (1)J;. ,The,, exception ir 

_Sub-s. (3) (a) refers to a suit for. the: dissolu- 

tion of a frm. or _for accounts of: a dix 
Solved frm, Dissolution of a. firm is -dealt 
with inthe Actin OGhap. VL Tnereuis- nc 
section in that chapter which. gives a: right 

„to obtain a decree that the defendant be 
asked to render accounts. This provision 

-comes apparently under ,s.9. Tne question 

_therefore.,18 whether in the exception. the 

Legislature. intended to give tne.rignts 
conferred cn dissolution ım- Chap. VI or 

intended to give any. wider rights .than are 
given by that chapter. In‘Ohap. VI there is 

8. 48 which provides as ‘follows: - | 

“In settling the accounts of a firm after dissolution, 

” @) (1085) A Ld 1943; 157`Ind. Oas. 154; A TR 1985 
AlL 898; 1935 A-L R711;8RA113, “<; 

AAN A L J 1945; 160 Ind.; Oas. 277; AR 1936 

8, 58 A 495; 1936 A L R'76;8 R A 588. 
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the following rules’ shall, subject to agreement by the 


partners, be observed : 
(a) Loses, including deficiencies of capital, shall 


aid first out of profite, next out of capital, and, 
ae , if necessary, by the partners individua in ~ 
8 


portions in which they were entitled to share 
6. kal t P ~ 4 
b) The assets of¢he firm, including any sums con~ 


‘tributed by. the partners to make up deficiencies of 


capital, shall be applied in the following manner 


‘and order : 


~ (Win paying the debts of the firm to the third 
parties ; 


. (ii) in paying to each partner rateably what 18 


due to him from the firm for advances as distin- 


guished from capital ; 


' - (éés) in paying toeach partner rateably what is due 


'` (iv) the residue, if any, shall be divided 


4 
[4 


to him on account of capital ; and i 
| among 
the partners in the proportions in which they were 
entitled to share profits." i . 


- This: 'Bection deals with the question of- 


" ‘settling accounts between partners after 


disso] ution. Our view of the section is that 
the section does not deal with the question 
of making oneof the partners an accounte 


.: ing party, but the section only dedls with 


the question in sub-s. (a) of the partners 
being: liable for- losses’ to third parties. 
There is no bar.in s. 69 of the Act ‘against 
a suit ‘being brought by third parties 


‘against an unregistered partnership and 


therefore in’ a dissolution, the partnership 
firm would have to: pay whatever debts 
were due to third parties and the’ provision 


in s 48:(@) is for the partners to contribute 


." yateably, to those debts. In: pub-s. (b) 


NT 
fja 


there is a question of the application ‘of the 


- gasete of the firm. Learned Counsel argued 


that this means that assets could be realized 


' and that if. a debt were due to the firm 


from a partner, then the partner could be 
made.to pay. - We-do not think: that this 
is ‘within the scope of sa. 48. That section 
in sub-s, (b) merely states that the assets 
are to be applied in a particular manner 
and it does not deal with the bringing of 
suits for payment of assets. Learned Uounsel 


. also argued that the provision in sub-s. 3 (a) 


`of s. 6Y “any right or power to realize the 


property of a dissolved firm” would include 
the right to use for debts due to the firm 
from a.-partner or for ‘sums of money 
realized by a partner- which he held on 
behalf -of tne frm. Now, the words used 
are “realize the property.” It- appears 
to: us that-the words “realize the property” 
méan turning the property mto money by 
sale and do not cover the question of 
taking accounts from a partner to be 


' followed by a final decree directing the 


partner to pay the sum -so ascertained. ~ 


earned Counsel then argued ' that on that 


n” -view of the law there would be no remedy 
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.for a partnerin an unregistered firm as 


against another partner in regard to sums 
which the-other party had received on behalf 
cf the firm, Tne bar ins. 69, Partnérship 
Act, is in regard to a civil suit. If the case 
were sufficiently clear, no doubt the partner 
in question could file-a criminal complaint 
against the defaulting partner and the 
criminal case is not in any way barred by 
s. 69. We are not however concerned with 
this aspect of the matter, but'it is desire 
able tó point out taat ina proper case the 
law has not failed to provide an appropriate 


remedy, As regards the interpretation of 


s. 69, we. feel that this is no doubt a 
difficult matter, but on a consideration ‘of 
the circumstances the-view which has been 
put forward for the appellant does not 
commend itself to us as correct. 

It was claimed that this view for the 
appellant is supported’ by the ruling of @ 
learned Single Judge of this Oourt in 
Gulab Rai v. Shiba Mal (4). In regard to 
this ruling we need not make any detailed 
observation bevause we are informed that 
there is a Letters Patent Appeal pending 
against this decision. We may observe 
tnat the learned Judge set out that the suit 
was for dissolution of partnership and 
settlement of accounts. He did not state 
that the suit was one for a preliminary 
decree that the defendant was an account- 
ing party, and on p. 826* he referred to the 
provisions of s. 48 for settlement of accounts 
between- the partners. It is difficult there- 
fore to eee from the word used in this 
raling: thatthe learned Judge intended ‘to 
hold that the relief of a preliminary decree 
for ‘rendition of accounts could have been 
granted against a defendant as.an account 
ing party in & cage where the firm: was 
unregistered, On p. 827*, it is apparent that 
the argument before the learned Judge was 
‘whether wo suits would be necessary in 
ance with a certain interpretation of 
8, 69 (3) (a) and the learned Judge repelled 
that argument, This argument has been 
adopted ` by the Oourt below . in the 
present case, but we do not think .that 
this argument is correct. On the. other 
hand we think “that the appellant cannot 
obtain a, decree for rendition ; of accounts 
against the defendant because in our view 
the decree to be granted under O, XX, 
r. 15, must be moditied in accordance with 
the provision of law in s, 6Y, -Partnerahip 
Act. If now remains to-consider to what 


(4) (1937) A L J 825; 171 Ind. Oas. 545; A 1E 1987 
All. 674; 10 K A 286; ‘1937 AL R851, l 
Pagos ol (1037) A. L. J.ABd] ~ 
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extent a de¢ree can be granted under the 
Claim in relief (6) The claim is firstly 
' that. an account be taken of the said part- 
nership, and secondly, that the defendant 
. be asked torender ita accounts from 1922 
up, to the date of the decree. In our view 
the defendant cannot be asked to render 
the account, but the first praser for an 

&écount to be taken may be granted in the 
limited terms of s. 48, that is to say, the 
decree in questicn will be under O: XX, 
r. 15 and Form No, 21 of Appendix D, and 
a Receiver may, if the’ plaintiff desires, be 
appointed to take accounts of that firm. 
But the decree will state that the relief 
"of making the defendant an accounting 
party is not granted. Let the cage be 
-Temanded to the Court below for preparation 
of a decree in Form No, 21, Appendix D as 
: Indicated above. 

The appeal has succeeded only to a very 
smäll extent which we might estimate as 
1-10 of the appeal, Accordingly we direct 
that parties pay and receive costa of this 
appeal in proportion to 1-10, success and 
9-10 failure ọf the appellant, a 
+ De Case remanded. 
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PURAN OHAND-—PLAINTIPe— PRITTTONEB 


= oo versus — ok 
MAULA BAKHSH ap oTABES— DayaNDANTA 


Punjab Repinin of Acne ak eh Gash 
Punjab Regulation of Accounts Act (I ef 1930), 
4. 5, P roobo Part para `of ‘debt, whether 


amounts io fresh tramnsaction—Oiwil - Procedure Code 
(Act: V- of 1808), 0. XLI, r. .27—Addttional epi- 


dence, when can be allowed to be: produced, stated. 
' Mere payment ofa debt does not amount to 
a ““fresh-transaction " within the meaning of the 


proviso to s. 5, Punjab Regulation -of-Accounts Act, 
and the provisions of the Act do not become ap- 
plicable to a loan advanced before the commence- 
ment of the “Act, merely because the debtor repaid 
a Rate of the loan after it ~hud “come” into force, 
= rk ar Shah v: Debidas (1), relied on, [p. 15, 
00 


The legitimate cccasion for the exercise of the 
power under 7. 37 of O, XLI, Civil Procedure Code, 
18 when the Appellate ‘Court’ finds “some inherent 
lacuna or defect apparent on the record;" the 
mere fact that a party has made a discuvery of 

evidence outside the Ccurt will not justify 
the“ Court in allowing such evidence to be umported 
Into'the case, Rule 27 ‘exacts very strict condi- 
tions -60 .8s te 


- 


and enjoins the Court 


o 


PURAN OHAND v. MAULA BAKABE (LAH. ! 


Judge, 


; ae 184 10 
O. R. from an order of ‘the District 
Gurdaspur, dated June 17, 1938. 
Mr. M. L. Puri, for the Petitioner. 
Mr. Shabir Ahmad, for Respondent No. 1. 
Order. — The plaintiff brought -a suit 
against defendant No. 1 for recovery ‘of 
Rs. 1,300 on the allegation that the latter- 


had borrowed Rs, 031 from the plaintiff's 
uncle Sant Ram (since deceased) on Febe 


- ruary 3, 1928; and had executed an entry in 


favour of Sant Ram in his bahi,: that 
Sant Ram had made a gift of this debt to 


‘the plaintiff and that, after giving: the 


defendant credit for the payments made 
by him, the amount due,’ including in- 
terest, was Rs. 1,300. Defendant No. 1 
admitted having borrowed Rs. 831 from. 
Sant Ram and having executed the bahi 
entry, but alleged that he had re-paid -the 
whole amount, and in support of. this 
allegation he produced a receipt purporting 
to be signed by Sant Ram. He also plead- 
ed that he had no knowledge of the 
alleged gift of the debt by Sant Ram to 
the’ plamtiff. On these pleadings, two 
issues were framed : 5 

“1. Whether Sant Ram deceased had made a. gift 
of the debt in question in favour of the‘plaintiff? 

2. Whether defendant No.1 had paid off the debt 
as alleged by him?” a 
“The trial Judge found Issue NO. 1. in. 
favour of the plaintiff and held that-the l 
alleged ‘gift of the debt .by -Sant Ram to 
the plaintiff had been proved. On Issue 
No. 2, he came to the. conclusion that 
defendant No. 1 had failed to prove.the 
alleged re-payment and accordingly, he. 
passed a decree ior the amount claimed 
with costs against defendant No. l. On 
appeal by defendant No. 1, the learned 
District Judge has remanded the case under : 
8, 101, Civil Procédure. Code.. After heare . 
ing Oounse], I have no doubt that the 
order of the learned District Judge has 
been passed without jurisdiction and is 
entirely erroneous, ‘The fist and. the 
main reason given by the learned Judge 
for ordering the remand is that the cage. 
is governed by the Regulation of Accounts 
Act, 1930, and therefore, as laid down. in 
B. 4 of the Act, an issue should have been 
framed as to whether the plaintiff had 
complied witn the provisions of cls. (a) and 
(b) óf sub-s. (li, 8. 3. He accordingly 
remanded the case for trial of the above 
issue. Admittedly, the loan im question. 
had been advanced in 1928, Icng before 
the enactment of the Regulation of Accounts 
Act, but the learned District Judge . held 
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the Act to-be applicable-as, he thought, 
there had been “fresh transactions” relat- 
ing to the loan after the commencement of 
the: Act, inasmuch as the defendant ‘had 


made two Te-payments of'Rs. 20 and Ra. 4 | 


to Sant Ram in 1934.. He consequently 
held thet the. case was governed by the 
Proviso tos. 5. This view of the learned 
Judge is clearly erroneous, and Counsel 
for the respondent frankly admitted that 
he was unable to support it. It has been 
held by a Division Bench of this Court in 
Kalandar Shah v. Debidas (1) that mere 
Part payment of a debt does not amount 
toa “fresh transaction” within the mean- 
ing of the proviso tos, 5 and the provis 
‘sions of the Act do not become applicable 
toa loan advanced before the commence- 
ment of the Act, merely because the debtor 
re-paid a part of the loan after it had come 
into force, 
rightly tried the case on the pleadings of 
the parties, and the order of the District 
Judge remanding the case for trial of an 


issue under sB. 3 of the Act is clearly ultra 


vires and: illegal. 

Having thus erroneously come to the 
conclusion that the case must be remanded 
for the purpose above-mentioned, the learn- 
ed Judge went on to say that “it would 
be better” to allow the defendant to lead 
further evidence of the two issues on which 
the parties had gone to trial before the 
first Oourt and which had been decided 
against him. There is no doubt that 
this part of the learned Judge's: order 
alsois erroneous. The issues framed by 
the trial Court were clear and explicit: 


both parties had produced whatever evie. 


dence they wanted to dc, and they had 
closed their respective cases, The Appel- 
late Oourt could allow additional evidence 


to. be led only if “sufficient cause” were 


shown under O. XLI, r. 27, Oivil Procedure 
Oode. As laid down by their ‘Lordships 
of the Privy Council in Kessowjiv, G. I. 
P. Ry. (2) and Parsotim Thakur v. Lal 
Mohar (3) at p. 669, the legitimate 
occasion for the exercise of the power under 
r..27 is when the Appellate Oourt finds 
“some inherent lacuna or defect apparent 
on the record;” the mere fact that a party 
has made a discovery of fresh evidence 

(1) AT R 1937 Lah. 16; 164 Ind. Oas. 844; 38 P LR 
944; 9 R'L 168, 5 

31 B 381; $4°I A 115; 9 Bom. L R 671 (P O), 

(i Pat. 654 at p. 689; 132 Ind. Oas 721: A I R 1931 
PO. 143; 58 I A, 254; 33 Bom. L R 1015; 4981) A L 
513; 35 O W N 786; Ind. Rul, (1931) PO 309: 34 L 


J 
W 76; 54 OL J1; 12 P LT 683; (1931) M W N 929; 
61 ML J 489(P O} 
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outside the Oourt will not justify the 
Court in allowing<such evidence‘to be im- 
ported into the case. Their Lordships 
pointed. out that r. 27 exacts very strict 
conditions so as to prevent litigants being 
negligent and enjoins the Court to require 
the facts as to the absence of negligence 
to be strictly proved. 
defendant No. 1 that the additional evr 
dence which he wishes to produce was jn 
his possession at the time when he gave 
evidence in the trial Court. No reason 
has been assigned as to why this evidence 
was not produced then. The defendant 
did not even file any formal application or 
an affidavit before the District Judge, or 
in this Court, setting forth the grounds on 


It was admitted by. 


which -he asked for an opportunity to` 


produce further evidence. This part of the 
learned Judge's order also is thus legally 
unsustainable. l 

The case must therefore be decided on 
the evidence already on the record. I have 


gone through the evidence and have heard . 


Counsel on the merits, and in my opinion, 
the decision of the trial Court on both 
points is correct. The gift of the loan 
in ‘question by Sant Ram to the plaintiff 


is no dou .t an oral one, but the factum of: 


the gift to his nephew is proved by the 
Btatement of Sant Ram himself before a 
Court in another case, and the other 
nephews of Sant Ram with whom he was 
joint, namely Manohar Lal, Devi Dyal, 
Mehr Ohand and Nanak Ohand, had been 
made parties to this case and had stated 
that the loan in question had fallen to the 
share of the plaintiff. No evidence to the 
contrary was led by defendant No. 1. 
The plaintiff was therefore clearly entitled 
to sue for the recovery of the amount due. 
As regards the alleged re-payment, defene 


dant No, 1 relied upon a receipt, but it. 


has not been’ proved to have been written 
or signed by Sant Ram. None of the three 
witnesses produced by the defendant state 
ed that the money was paid in his presence. 
The evidence of the witnesses is discrepant 
and contradictory and was rightly rejected 
by the trial Judge. [l accept the petition 


for revision, set aside the order Of the. 


District J adge and reetore that of the Court. 


of first instance, granting the plaintiff a 


decree for Rs. 1,300 with costs in all. 


Oourts. o 
B. Petition accepted. 


° 
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_.: - MADRAS HIGH COURT 

' Oivil Revision Petition No. €04 of 1938 
January 19, 1939 

© a2 Stopart, J. 

_ In re GOVINDASWAMI OHETTY—~— 


; PRTITIONER 
“Civil Procedure Code (Act V of 1908), O. XXI 4 
r.: 80—Sale in execution of decree— Pending con- 
hrmation. of sale, another creditor attaching same 
property— Whether can apply under 0. XXI, r. 90. 
Every creditor whether he has a decree or not 
is interested in seeing that at any sale of his deb- 
tor’s property to a er ag much as possible is 
realized. The more the debtor receives for his P- 
the better he wlll be able to pay his debts. 
This, however, is not sufficient to give a creditor 
the ae to apply under O. XXI, r. 90, Civil Proce- 
dure Oode, nor does the fact that the oreditor mak- 
ing the application has attached the property after 
the sale and pending confirmation give him any higher 
right. The criterion in such cases is whether the 
person damnified is damnified by the actual sale at 
the time of the sale and that nothing thatthe ssid 
person himself does after e can give him a 
igher right than he had at the time of the eale. A 
creditor effecting an attachment after the Oourt 
is pot a person whose interests are affected by 
the sale so as to entitle him to come in with a 
petition under O. XXI, r, 90, 


©. R. P. from an order of the Sub-J udge, 
Ouddalore, dated February 7, 193s. 


Messrs, S. Panchapakesa Sastry and K. 


R. Krishnaswumi Iyer, for the Petitioner, 
Order. — Property was sold in Oourt 


auction in execution of a decree. While 
this salè was pending confirmation, this 
petitioner who also had a decree attached 
thé same: property. Then he put in this 
petition-to set aside the snle under O. KAT, 
T. £0, on the ground that there was irregu- 
larity in publishing or conducting it. The 
Oourts below have held that the petitioner 
did not come within that rule as he was not 
& person whose interests were affected by 
the sale. This petition is to revise that 
finding. The petitioner is not entitled to 
rateable distribution under e, 73 of the 
Code. His grievance is thatthe Bale but for 
the irregularity would have fetched more in 
which case be could have gcne against the 
surplus funds in Court after the executing 
decree-holder had been paid. But the 
question remains: Was the petitioner a 
person hose interests were affected by the 
sale? Every creditor whether he has a 
decree or not is interested in seein g that at 
any sale'of his debtor's property to another 
as-much as possible is realized. The more 
the debtor receives for his property the 
better he will be able to pay his debts. 
The questicns for determination seem to be; 
(a) Is this sufficient to give a creditor the 
right to apply under O. XXI, r, 90? (b) 
e 
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Does the fact that the creditor making the: - 


application has attached the property after 
the sale and pending confirmation give him 
any higher right ? 


Answering the first question, I do not 


think .a mere creditor can dome in with an 
application under. O. XXI, r. 90, I have 


never seen that proposition enunciated nor ` 


has such a case ever come before me. The 
answer to the second question is more diff- 
cult, 
attached the property after the sale’ and 
before it is confirmed occupy and better’ 


Position? Are hia interests affected by the. 
Bale so as to enable him to apply under 7 


Does the fact that the creditor has- 


O. XXI, r.90? His interests in one sense- 


are affected by the sale, namely in the sense ``’ 


E 


that if it is confirmed, the attachment of the 
property made at his instance disappears : 
but he cannot complain -of that, for his 


attuchment from tha beginning was a condis - 


tional attachment. When he attached the 
property he knew that his attachment would 
disappear if the sale was in the ordinary 
course confirmed and would enure only if’ 


the sale for some reason was set aside. Oan. 


the petitioner then say: “I can apply -to 
have the gale set aside under O. XXI, r, 90, 
because if I succeed, my attachment will 


continue in full force and effect and I can. 


have a new sale at my own instance which. . 


will bring in more money.” 


In other words, can it- be said that the: 
interests of a person in petitioner's position ` 
are affected by the sale when the only pose - 


sible way. in which they are affected is not 
by the sale itself but by the success or. 
failure of his petition. It seems to me that 
the criterion in such cases is whether the 
person damnified is damnified by the actual 
sale at the time of the sale and that nothing 
that the said person himself does after the 
sale can give him a higher right than he 
had at thè time of the sale. 
of the sale, this petitioner had no locus: 
stundi to apply to have the sale get aside. 
Ido not think the petitioner by. attaching: 
the property 
any higher right than any other creditor, 
There is no direct authority, for the péti-. 
tioner's contention that a creditor effecting 
such an attachment is a ‘person whose 
interests are afiected by the sale so as to 
entitle him to come in with a petition under 
O. XXI, r. 90: The petiton is dismissed.. 

N 28. Petition dismissed. 
f S A 


At the time. 


after the Oourt-sule acquires’. 
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RANGOON HIGH COURT 
woos Full Bench .. 
- First-Appeal No. 79 of 1938 
March 20, 1939 
Ropeets, C. J., BAGULBY AND Suaepa, JJ. 
-- GAW KAN. LYE—APPaLIANT 
we, . versus on 
SAW KYONE SAING —Ruspoxrpanrt. 
Trade mark—Passing-off—Law as to, in Burma— 
“Swit for infringement of irads mark, 47 maintainable 
—Difference between descriptive and distinctive trade 
mark—Trader adopting distinctive trada mark, if 
entitled to protection—Suit by him for passing-off— 
He should only prove likelihood of deception of pur- 
chasers, by mark used by defendant—Actual decaption 
need Kot be provad | f 
In Burma there is no statutory provislon for the 
registration of trade marks and no action can there- 
fore-be brought for infringement of a trade mark, 
ah ai Courts entertain passing-off suits. [p. 167, 
col. 2. 
Where a mark- or phrase merely describes the 
uality or origin of an-article suoh. as “Custard 
owder™, “Malted Milk” or “Gripe: Water” it is not 
capable of distinguishing the goodsof one maker from 
those of others; but a mark is distinctive where it 


Points to the goods of Kaka as person as for in- 
stance inthe cases of “Lifebu 


or “Three Nuns? tobacco, [ col, 1,}- 

If the mark or design bea distinctive one, the trader 
who adopts it is entitled to protection directly the 
article, having assumed a vendible character, is 
launched upon the market. As betwesn two com- 
petitors, who are each desirous of adopting a mark 
Which is distinctive in oharacter, it is entirely a 

uéstion of who gets there first. In-the case of dis- 
tinctive marks all that is necessary for-the plaintiff to 
pie is that the mark used by the defendant is 
ikely to deceive purchasers of the class who buy the 
goods bearing the plaintiff's mark, and it is not 
nega to prove actual deceptidn. Me Andrew v. 
Bassett (5) and Thomas Beer & Sons Ltd., India v. 
Prayag Narain (6),relied on. (p. 168, ool. 8.) 


H.A. from the judgment of the High 
Oourt, in O: R. Suit No. 170 of 1937, dated 
June 17, 1938. i i l 

Mr. C. H. Campagnac, for the Appellant, 

Dr: Ba ‘Han, for the Respondent. 


Roberts, C. J.—This is an appeal from. 


the judgment and decree`of Braund, J. 
sitting on the Original Side of this Court. 


At the instance of the respondent he granted - 


& perpetual injunction restraining the 
appellant and another from using a mark 
upon their. rice bags which was in colour- 
ablé imitation of the respondent's “Hla 

Tazeik” or “Boat” mark, together wit 

delivery up by them of all their bags so 
marked, and an account of their profits (if 
any). from the- gale of rice in bags‘hearing 
this mark. The respondent’ milled rice. at 
Syriam and he claimed that he was entitled 
to the “Boat” mark placed upon his bags 
of Shwe Wa Gyi or “Golden Fat" rice. He 
marketed this rice in Rangoon through the 
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' marked with a magenta colour. 


cf soap, ‘“Wincarnis”, ` 
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medium of a faw shops only. The appellant 
was the lessee of a rice mill at Wakema 
and sold 'Meedon rice which is similar in. 
character aud which was put up in bags 
Both sets 
of bags -bore ‘the representa'ion of a boat, 


. The respondent's bags were mostly, though 


not invariably; marked in green colour and 
the boat desiga was somewhat crude, whilst - 
that of the appellant was exeonted io more 

detail, i Ma PK 


Tne learned Judge felt himself bound by 
the dictum of Paga, O. J. in Mohideen Bawa 
v. figaud Perfume Manufacturers (1) at 
p. 136 in which he said: 

“Now, this is a passing off anit, and it is incum- 
bent upon the plaintiffs in such asuit in the firat 
instanos to prove that the goods sold under their | 
label and get-up were gooda which had a reputa- 
tion in thea market as, being goods manufactured | 
or sold by them, of which the label and get-up | 
were distinctive and well-known in the particular 
market.” ; | . l | 

The learned trial Judge held that “rapue 
tation in the market" meant in the parti- 
cular market’ ‘in which’ the plaintiff- 
respondent dealt, however limited, and, 
having come to the conclusion that the 
plaintiff had established a limited but 
bona fide and sufficient local reputation.ia 
a distinctive mark, that he was entitled ‘to 
the relief which he askedin the suit. In 
this country there is no statutory provision 
for the registration of trade marks and no 
action can therefore be brought for infringe- 
ment of a trade mark, but the Courts 
entertain passing-off suits. In In re 
Nicholson & Sons’ Application (2) at p. 253 
Lawrence, L. J. said: 

“The cases to which I have referred (and there 
are others to’ the like effect) show that it was 
firmly established at the time when the Act of 1875 
was passed that a trader acquired a right of property 
in a distinctive mark af Ce by using it upon or 
in connection with his goods irrespestive of the 
length of such user and of the extent of his trade 
and that such right of property would be protected 
by an injunction restraining any other person from 
using the mark” — 

Romer, L. J said (at p 2604): 

“T'he next contention on the pori of the respon- 
denta is as to the meaning of the words ‘in use as 
a trade mark’. They say that in order to constitute 
user of.a trade mark two things must exist, con- 
currently, namely (1) the intention of the proprietor. 
of the mark to indicate by ita use the origin of the 
goods upon or in connestion with which iteis used; 
(2) recognition of the mark as indicating origin 
on the part of the section of the public with whom 
the proprietor deala Now I do doubt that for the 
parpose of ascertaining the nature of the user of a 

(1y10 R133 at aa Ta a ak A DR 1932 
Rang. 114; Ind. Rul (1932) Ran . $, 

EAS 108I) 48 R P O 337 at p 258; 2 Oh. 1; 100 L J Ob. 
195; 144 L T 873;756 J.118; 47 T L R233. E 
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mark one may legitimately taka into consideration 
both the intention of the owner of the mark and the 
effect .that the .user has had upon the public, and 
‘the absence of both intention and public recognition 
would render it difficult, if not impossible, to treat 
the user as being user asa trade-mark. But I can 
see no reason whatever for regarding both intention 
and recognition by the public as essential conditions 
of. such a user. If a trader uses a mark upon or in 
connection with his goods with the intention of 
indicating their origin, surely he is using it as a 


will probably be many months before the pablis 

8 Come to recognise the mark as indicating 
origin. If public recognition be a requisite of uger 
as a trade mark, the proprietor must necessarily 
remain in ignorance of whether he ‘is or is‘ not 
using a trade mark until by some means or another 
he hag ascertained the views of the pablic upon the 
matter. How he is to do this has not been explained 
to me and Ido not know. But. it is quite clear 

the can never ascertain when the public first 


regarded the mark ag indicating origin, and must . 


ever be unable to answer the question, ‘when did 
you first use the mark as a trade mark?’ In my 
opinion a trader is at any rate using & mark esa 
trade mark when he first uses it upon or in connec- 
tion with his goods with the intention of indicating 
origin, assuming of course that itis a mark capable 
of so doing. In other words, intention without 
public recognition is enough.” 

These judgments were approved in the 
House of Lordsin Bass, Ratcliff & Gretton, 
Lid, v. Nicholson & Sons, Ltd. (3) and they 
followed the recognition by Sir John Romily 
in Hall v. Barrows (4) of the difference 
between a mark which 18 distinctive and 
one which is merely descriptive, Where a 


Mark or phrase merely describes the quality 


or origin of an article such as “Custard 
Powder,” “Malted Milk” or “Gripe Water" 
it-is not capable of disting uishing the goods 
of one maker from those of others; but a 
mark is distinctive where it points to the 
goods of'a particular person; as for instance, 
in’ the cases . of “Lifebuoy” soap, 
“Three Nuns” tobacco. 


The case in In re Nicholson & Sons’ 


Apphention (2;, ‘though decided in 1932,- 
ha 


reference to the claim of the applicants 


, to have used a distinctive mark for their. 
' bitter beer since a date prior to the Trade 


Marks Act of 1875 and has therefore direct 
Teference’ to. the law subsisting in this 
country at the present time. I feel sure 
that Page, O. J. in 
learned trial Judge’ Tightly felt he wag 
bound#would-have recognised the distinc- 
tion made by the learned Lord J ustices if 
the facts of the appeal which he was decid- 
ing had rendered it necessary. Messrs. 
Rigaads,- who were the Plaintiffs, had 
obtained ån injunction against the defene 
932) A O 180; 101 L . . 
R Po ba 28 L R 161; 75 syste i ESAN a9 
(4) (1863) 32 L J Oh.-548, IH 
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dants, , who appealed and whose appeal was 
dismissed. The main defence was an alleged 
acquiescence by the plaintiff in the user of 
a distinctive design and get-up _ by the 
defendants which was a colourable imitation 
of their own, and there was a further 
defence of prior user; both of these defences 
failed. ` The question of reputation- in the 


f “market of a distinctive rather than of 8 
trade, mark from the mcment-of the first user, which ' 


descriptive design or mark did not fall to 
be considered. Now, if the mark or design 


be a distinctive one, it seems clear upon. 
authority that the trader who adopts itis . 


entitled to protection directly the article, 
having 


who are each desirous of adopting a mark 
which is distinctive in character itis, to 


use familiar language, entirely a question- 
of'who gets there first. In the case of dise ~ 


assumed a vendible character,’ is. 
- launched upon the market: Me Andrew V. - 
Bassett (5). As between two competitors. 


tinctive marks and adopting the language - 
of Iqbal Ahmad, J. in Thomas Bear & Sons, : 
Lid., India.v. Prayag Narain (6)'at p. 548- 

“all that is necessary for the plaintiff to prove is'- 


that the mark used by the defendant is likely to 
deceive purchasers of the class who buy the gooda 


bearing the plaintiff's mark, and it is not necessary’ . 


to prove actual deception." 


Again, in Johnston & Co. v, Orr Ewing - 


& Co. (7) at p. 231, Lord Blackburn said 


that: he did not think that any hardship. 
was inflicted on honest traders by holding: 


> =f yw “™ 


that if they do not take pains when making y 
& new mark to make it quite unlike an. 
established. one,- they do so atthe peril of.. 


making . it- evidence against themselves ;- 


see also Somerville v. Sehembri and 
Camilleri (8), It has been pressed upon us 


that we should say that upon the facts the | 


learned Judge came to a wrong conclusion 
but there was ample evidence on which he 
could find that there was a colourable 
imitation here. 


Witnesses called for the. 


Plaintiff whose testimony he accepted, said . 


that they bought rice by the dame or 


description of “Boat mark” rice, and the - 
learned Judge considered that the bags of < 
the appellant with their design were quite - 


enough to create confusion in the mind of ` 


an ordinary purchaser in the rice market. 
Accepting ‘this view, in my Opinion, he was 
right in granting the plaintiff the relief 
wnich he cought; and accordingly this appeal 


(5) (1834)4 DJ 4 S 380; 33L J Oh. 56l; 10 Jar. 


(N 8) 550; 146 R R356; 10LT (N 8) 443; 12 W R777; 
N R 128, Z 


t 


57 A 5l0at p 548; 154 Ind. Oas. 788; A I R 1985- . 
f. 


4 

6) 
Aly 7; (1935) A LJ 80; 7RA 80 

(7) (1882) 7 A O 219 atp 2331. . 
api) (1887) 13 A 04658; 58 L-J P O 


61; 5° LT 
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must be -dismissed with costs, 20 gold 
mohurs. = `. f 

Baguley, J.—I agree. 
= Sharpe, J.—I agree. | 

D. 6 
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Appeal dismissed. 


ALLAHABAD HIGH COURT 
Second Oivil Appeal No, 210 of 1937 
March 10, 1939 
IQBAL ABMAD, J. 

ANANT BAHADUR SINGH ann 0OTHHRS— 
pi APPELLANTS 

ii versus 

TIRATHRAJ AND ANOTHBR— RESPONDENTS, | 

Limitation Act (IX of 1908), Sch. I, Art. 135— 
“Alienation"—Mutation im revenue papers in favour 
of third persons followed by their possession — W he- 
ther amounts to ‘alienation'— Hindu Law—Altenation 
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The word “alienation” in Art. 125, Limitation Act, 
has not been used in the restricted sense of a trans- 
fer by means of a written document. The Artiole 
applies to all cases in which the widow has directly 
or indirectly parted with her proprietary right in the 
estate and passed the same to some third person. 
Where mutation entries in revenue papers are made 
in the names of the third persons, followed by their 
possession, it constitates alienation of those properties 
within the meaning of the article. Sheo Singh v. 
Jeont (2) and Ram Sarup v. Ramdei (3), relied 


on. 

Unauthorised alienation by the widow can be 
assailed by each of several nearest revergioners 
individually. The right is not a joint right shared by 
them in common. Itis a4 right vested in each of them 
in their capacity as the nearest reversioners of the 
last male-holder. 


Where during the pendency of an appeal from a suit. 


by two reversioners against a widow for a declaration 
tliat the alienation made by her is null and void, one of 
the appellant reversioner dies, an omission to bring his 
legal representative on record does not affect the right 
of the surviving reversioner to prosecute the appeal. 
A from this, asthe surviving reversioner is the 
sole nearest reversioner of the last male-holder, the 
right of the deceased reversionar to institute the suit 
or prosecute the appeal does not survive to his legal 
representative. 
relied on. 


Mr. S. C, Das, for the Appellants. 
Mr. R. C. Ghatak, for the Respondents, 


Judgment.—The dispute in the suit out 
of which the present appeal arises was with 
respect to properties that belonged to one 
Jukhai who died about 35 or 40 years ago 


A 


leaving his widow Musammat Shakunta alias 


Kulwanta, Jukhai .owned. the following 
three items of: property- at the- time of his 
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death : (1) Some zamindari or Sankalap 
property in village Thanapur; (2) - Some 
gamindari or Sankalap property. in village 
Kasgaon: (3). One house and a well. All 


t = 


these properties were situated in the district ' 


of Allahabad, and after tte death of Jukhai, 
the name of Shakunta:was mutated in the 
revenue papers as regards the eamindari or 
the Sankalap property. It is common 
ground that Shakunta became the mistress 
of one Jawahir Singh and gave birth to at 
least three illegitimate children who were 
arrayed as defendants Nos. 2 to 4 in the 
suit giving rise to the present appeal, 


Shankunta having been impleaded as defene’ 


dant No. 1. The suit was filed by two 
brothers named Tirathraj and Ram Subhag 
and it has been found by the Uourts below 
that they were the nearest reversionerg of 
Jukhai. It appears that some years ago 


the names of defendants Nos. 2 to 4 were’ 


mutated inthe khewat along with Musammat? 
Shakunta’s name as against the Thanapur 
property. The plaintiff's case was that 
the entry of the names of defendants Nos. 2 
to 4 in the revenue papers was at the ine 
stance of Shakuntaand that this amounted 
to an unathorized alienation of the property 
by Shakunta in favour of her sons. The 
plaintiffs further alleged that properties 
specified above as items Nos, 2 and 3 were 
transferred by -Shakunta to defendants 
Nos. 5and 8 and the transfer of thoge 
items of properties was not binding on 


the plaintiffs. On these allegations the 


plaintiffs prayed for a declaration that the 
proceedings taken by Shakunta in connece 
tion with the mutation of names in favour 
of defendants Nos. 2 to 4and the transfers 
made by her in favour of defendants Nos. 5 
to & were null and void and unenforceable 
against the plaintiffs after the death of 
Shakunta. The cause of action for the 
suit was alleged to have accrued in July 
1924 when, according to the allegations in 
the plaint, mutation of names was effected 
in favour of defendants Nos. 2 to 4, and in 
1926 when the transfers were alleged to 
have been made in favour of defendants 
Nos. 5 to 8. 


The trial Court held that the allegation 
of the plaintiffs as regards the transfer of - 


items Nos. 2 and 3in favour of defendants 
Nos.-5 to ð was entirely unfounded and in 
view. of this finding, the claim against those 
defendants was dismissed. The decree of 
the trial. Court as regards defendants Nos. 5 
to 8 has become final 
concerned with those defendants 
preseht appeal. The suit. was contested. by 


and I am no longer 
in the 
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Sbakunta and by defendants Nos. 2 to 4 
inter alia on the ground that it was barred 
by. limitation, Tbe other pleas raised in 
defence-are immaterial for the purposes of 
the present appeal. At the trial, the plain- 
tiffs maintained that the suit was governed 
by Art. 125 of Sch. I, Limitation Act. 
Article 125 applies to a suit by a Hindn 
reversicner for a declaration that alienation 
made by a Hindu widow will be void after 
her death or after her re-marriage and 
provides a period of 12 years for the institu- 
tion of the suit from-the date of the alien- 
ation. The defendants challenged the 
applicability of the Article to the suit gn 
the ground that the mutation of their names 


ANANT BAHADUR SINGH v. TIRATHRAS (ALL) 


18410 


Tirathraj could not, in the presence of Ram ' 

Subhag, be the reversioners of Jukhai as, on >: 
Tirathraj’s death, Ram Subhag remained ~ 
the sole nearest reversioner of Jukhai. The. 
right of Tirathraj to institute the suit or to-. 
prosecu‘e the appeal in the lower Appellate 
Oourt could not - therefore’ survive to his 
legal representatives. It follows that on : 
Tirathraj’s death his right to the sme 
prayed for by him in the suit.came to an 
end and did not survive. Ram Subhag was | 
therefore solely entitled to prosecute ‘the = 7 
appeal inthe lower Appellate Court. . The ~ 
view that I take is in consonance with the - 
provisions of O. XXII, r. 2, Civil Procedure. 


Code, and with the Full Bench S 
of this Court in Mahadeo Singh v. Talib... 
Ali (1). 

The lower Appellate Court held that he 
entry of the names of defendants Nos, 2 to x 
4 as against Thanapur property. and their « 


in the revenue papers did not constitute an 
“alienation” within the meaning of the 
Article, Further, they maintained that the 
mutation in their favour was effected more 
than 12 years before the date of the suit, 


and, as such, the euit was time-barred. 
Both these contentions of the defendants 
were given effectto by the learned Munsif 
and the plaintiffs’ suit was dismissed. The 
plaintiffs, viz. Tirathraj and Ram Subhag, 
filed an appeal i in the lower Appellate Oourt, 
and during the pendency of the appeal in 
that Court, one of the plaintiffs, viz. Tirarhraj, 
died and no steps were taken to bring 
upon the record his legal representatives. 
The appéal was heard by the lower Appel- 
late Court in ignorance of the fact -of 
Tirathraj’s death and was alluwed and 
the plaintiffs’ sait was decreed. 

The first point that has been raised on 
behalf of the defendants-appellants in the 
present appeal is that the omission to bring 
upon the record the legal representatives of 
Tirathraj in the lower Appellate Court had 
the effect of causing an abatement of the 
whole appeal. In my judgment there is no 
force in this contention. As already stated 
both Tirathraj and Ram Subhag were the 
nearest reversioners of Jukhai and each of 
them therefore had individually the right to 
assail the unauthorized alienations made by 
Shakunta. The right that Tirathraj and 
Ram Subhag wanted to enforce by means 
of the suit was not a joint right shared: by 
them in‘common. It was aright vested in 
each Of them in their capacity as the nearest 
reversicners of Jukhai, The omission to 
bring upon the record the legal representa- 
tives Of Tirathraj could not therefore ad- 
versely affect the right of Ram Subhag to 
prosecute the appeal in the lower Appellate 
Oourt. Apart from this there is another 
answer to the contention raised by the 
defendants, .The legal representatives of 


possession over the same constituted an 
“alienation” by Shakunta within the 
meaning of Act, 125,.lLimitation Act. It. 
further held that mutation was. effected in: 
favour of defendants Nos, 2to 4 and pos-' 
session of Thanapur property was secured 
by them within 12 years of the date of the. 
suit. On these findings the lower Appellate. | 
Court held that the plaintiffs. were entitled 
to the declaration prayed for by them and: 
accordingly granted a decree in terms of.. 
the relief prayed for in the plaint.. The:: 
view of the lower Appellate Court that the’ 
entry of the names of the defendants in the 
revenue papers followed by, their possession 
of the disputed property constituted an 
alienation of that property receives support 
from the decisions of this Oourt in Sheo 
Singh V. Jeont (2),.and Ram Sarup v. 
Ramdei (3). It was held- in these cases 
that in order to constitute an alienation 
within the meaning of Art. 125, it is not 
necessary that the widow or the female 
concerned should transfer the property 
by means of a written instrument. It. is 
sufficient if she does some act which has’ 
the effect of transferring the estate from 
her toa third person, The word ‘‘alienae 
tion” in Art. 125 has not been used in the 
restricted sense of a transfer by means of 
a written document. The Article applies to 
all ‘cases in which the widow has directly 
or indirectly parted with her proprietary 
Tight in the estate and passed the same 
tosome third person. In the present case 


(1) 50 A 793; 115 Ind, Oas. 785; AIR 1938 AN, 3457: 
36 A L J 564; Ind, Rul (1929) Al 449 (F B 

(2) 19 A 524; A W N 1897, 1 

(3) 39.A 339; A W N 1907, 35, 441 J 160. 
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10 effect of the entry of the names of 
pfendants Nos. 2 to 4 in the revenue 
apers was to entitle them to secure pos 
ssion of Thanapur -property, and as 


matter of fact, they on their own showing- 


ave been in possdssion of that property. 
‘here was therefore an alisnation of the 
state by Shakunta in favour of defendants 
408.2 to4. On the questions as to when 
he alienaticn took place the lower Appellate 
Jourt has found that the defendants’ names 
vere mutated within 12 years of the date 
f the suit. This finding is a finding on a 
kuestion of fact and must be accepted by 
me in second appeal. It follows that the 
Mecision of the lower Appellate Court is 
‘orrect. The decree passed by that Court, 
owever, requires modification in one res 
yect. It has already been stated that the 
plaintifs failed to prove that Shakunta 
nade any alienation of itema Nos. 2 and 3 
of the properties in dispute. That being so, 
ihe decree in the plaintifi’s favour must be 
sonfined only to Thanapur property and the 
wlaintifis’ claim as regards Items Nos. 2 
rand 3 of-the properties in dispute must fail. 
To.this extent the decree of the lower Appel 
late: Court ig moditied. In other respects 
the. appeal.is dismissed. Ag the appeal 
substantially fails, I direct the defendants- 
appellants to pay the costs incurred by the 
plaintifis-respondents in all the Oourts. 
Leave to appeal under the Letlers Patent is 
granted. 
D. Decree modified. 
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Contract Act (IX of 187%, s. 16—Muhammadan 


woman dying leaving two minor daughters and her 
husband as beneficiaries under her will— Husband 
appointed sole ezecuior—Husband natural guardian 
of persons and testamentary guardian of property 
of daughters—Daughters brought up as anashin 
ladies—On their -attaining legal majority, father 
obtaining full and unconditional release them 
in respect of their shares tn property—Facts held 
sufficient to lead to inference of undue influence b 
Jatkher—Limitation Act (IX of 1908), Sch. I, Art.9 
— Instrument” referred to in Art. 91--Well— 
Hrecutoy—Release jrom beneficiary. | 
The influence :18 to be inferred from the special 
relationship between the parties, quite apart from 
roof of actual fraud or unfair advantage. In 
Finglish Law, a special relationship of confidence 
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does exist between parent and child, notwithstang. 
ing that the child is actually of age at the time the 
transaction takss place. These principles are equal- 
ly applicable toa case under s. 16, Ooutract Act! 
[p. 175, col. 2.) 

A Muhammadan woman died leaving two minor 
daughters and her husband as beneficiaries under 


her will. The husbend was appointed the mole 
executor of the will and was natural rdian of 
the persons of the minor daughters a the testa- 


mentary guardian of their property. The daughters 
were brought up as perdanaskin ladies. As soon as 
the daughters attained the age of legal majority, the 
father ened from them full and unconditional 
release in hia favour in respsot of their shares in 
their mother's property : l : 

Held, that the actual relationship of parent and 
child and a fortiori the added ree ang exe- 
cutor and beneficiary and of gusrdian and ward, 
were amply sufficient to raise a prima facie case 
for attributing to the father that “dominating 
position “ which ia the first of the statutoryJreguire- 
ments of s. 18, Contract Act. The transaction waa 
on the face of it unconscionable, 

The instrument to be cancelled or set aside which 
is referred to in Art. 91, Limitation Act, ig that 
instrument which the pla tiff himself has actually 
asked to have cancelled or set aside and not one - 
which he ought to have set aside. [p. 177, col. 2 

An executor is not as of right entitled to a releage 
from his beneficiary. 


F.A. against the order of the High Court, 
in 0. R. 8. No. 62 of 1936, dated August 27, 
1937. 


Mr. N. M. Cowasjee, for the Appellants. 


Messrs. R. Clark and P. B. Sen, for 
Respondent No. 1. 


Roberts, C. J.—This is an appeal in which 
the facte are a. little complicated. But we 
think that the judgment of this Court will 
not be improved by their being set out again 
at any great length. They have been 
exhaustively dealt with in the judgment of 
the learned Judge on the Original Side,: 
and it is not, in our view, necessary for us 
to restate them here. Reduced toits simpe 
lest terms, the suit is one which was 
brought by two young Muslim women against 
their father, defendant No. 1, for the adminis- 
tration oftheir mother'sestate. The mother, 
Khatiza . Bibi, died on May 5, 1918, having 
by her will, dated November 23, 1915, 
appointed her husband, defendant No. i, 
to be her sole executor and the guardian of 
the property of her minor children. Phere 
were three children of the marriage of the said 
Khatiza Bibi and.defendant No. 1 namely 
the two plaintiffs, Mariac: Bibi and Rasool 
Bibi, and defendant No. 2, Ebrabim. To 
put the matter as shortly as ıt can be 
put, the effect of Khatiza Bibi's will was 
that defendant No. 1 and the three children 
were beneficially entitled to her residuary 
estate in the same shares and proportions 
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as -would, under Muhammadan Law, have 
been. applicable thereto had the testatrix: 
died intestate. | 

“The only actual provisions of the will- 
which we conceive it necessary to mention 
Specifically are that as regarde the three. 
children, the residuary estate under the will 
became divisible upon the youngest of them 
attaining the age of eighteen years, while the 
share of the father, defendant No. 1, was pays’ 
able to him at once. The will contained 
certain powers and provisions under which 
defendant No. 1 was entitled, out of the 
income of the children’s shares, to defray 
their marriage expenses and the expenses of 
their maintenance and the provision of other. 
necessaries of life for them, with an express 
provision that as regards marriage expenses 
only, resort might be had to capital, and it 
was provided that, sofar asthe balance of 
income was not expended in -defraying such 
expenses as aforesaid, it was to be accumue- 
lated and invested and, in effect, was to 
become an: accretion to the capital of the 
children’s shares. This is, shortly. stated,’ 
the effect of paras 5 and 6 of the will. 

‘The will was duly proved by defendant 
No. Ilin .Oivil Miscellaneous Proceedings 
No, 100 of 1920. Plaintiff No. 1 Mariam’ 
Bibi, was: born in 1910 or 1911 and, 
accordingly, attained the age of majority 
in 1928 or 1929. Plaintiff No. 2, Rasool 
Bibi, was born in 1912 or 1913 and accord- 
ingly, attained the age of majority at some 
date in 1930 -or 1931. The third child, 
defendant No. 2, Ebrahim, was born in. 
1913 or 1914 and,’ accordingly, atta‘ned 
the age of 18 in 1931 or 1932. It seems 
that, at the relevant date in 1932 when the 
matters -with which we have to deal in thig 
suit took place, the: youngest of the three 
children had attained the age of 18-year 
and the time for distribution had arrived. 
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Bion in this appeal as to what exactly th. 
cause of action set up by the plaintiffs i 
and it is important in this, asin all othe 
cases, that’ it should be accurately appre 
ciated at the outset. There is no doub 
that the plaintiffs have” pleaded and ‘we 
concede that they put it forward as theii 
Principal plea that they were induced by 
a substantive fraud on the part of their 
father to give him a full and unqualified 
release and: discharge in respect of their 
shares in their mother's estate. They have 
pleaded that on October 25, 1932. their 
respective signatures were fraudulently 
obtained by defendant No. 1 to two docu- 
ments which turned out to be powers-of- 
attorney authorising three gentlemen in 
Rangoon to execute on the plaintiffs’ behalf 
and in their names an unqualified and abso- 
lute discharge in defendant No. 1's favour in 
respect of the plaintiff’s shares in the estate, 
Those powers-of-attorney were in fact acted 
upon on November 16, 1932, and, accord- 
ingly, the two ladies found themselves in 
the position of having to overcome the two 
Teleases of that date before being in’ a 
osition to maintain this suit for the 
administration of their mother’s estate, In. 
order to do that they set. up,as we ‘have 
said, in the first place a case of positive 
fraud against their father consisting. in 
substance of an allegation that they were. 
tricked by him, with the assistance of-a 
lawyer of Sarat, into executing the powers, 
of-attorney upon the misrepresentation tnat 
they were merely- dccuments required “for 
the management of the estate” in Rangoon. 
And upon that footing they have, quite | 
coasistently, asked for a declaration that 
the two releases are'of no effect and are 
not binding on them, Pat shortly, their’ 
case under that head is that their’ minds’ 
never went with their signatures’ and that, 


=. - The original estimate of Khatiza Bibi's estate 


accordingly, thé powersof-atlorney are not. 
>` which was filed in the miscellaneous proceed- 


their acts and are void. 


‘ings for probate showed the value of tha 
` net estate as. Rs.. 1,11,802, upon which 
footing the share of capital of each of the 
two plaintiffs would have amounted to a 
value of approximately Rs. 21,000, while 
thatf the son would have amounted to 
double'that sum.. It is fair, however, to point 
out that at a later stage a corrected state-~ 
ment. was filed in consequence, it is Said, 
of a mistake having been discovered in 
the original estimate, and under the revised 
estimate the shares of the two. plaintiffs, 
would have amounted to between Rs. 14,000 
and Rs. 15,000 each only. « . 

There has :been .a. good deal of discus, 


Bat, ‘in our view, upon a fair construction ` 
of the plaint, the plaintiffs’ case went a good 
deal further than that. Tha plaint, atis, 
unfortuaately so'often the case in this Court, 
is not well drafted. But, in our opinion, it: 
pleads quite plainly, not merely a case cone ' 
sisting of the fraud to which we have drawn ` 
attention but also that defendant No: 1. 
both as the plaintiffs’ father and in ‘his added - 
capacity as the sole executor of ‘the “will, 
occupied a fiduciary position as bet ween him- 
self and his children, and-that the plaintiffs: 
executed: the’ powers-of-attorney asa result of ~ 
the “undue influence” of their father. In: 
our, view, there. are; upon. the face of the.. 
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aint, pleaded all the ingredients of this 
‘ause of action. Defendant No. l's position 
is the executor of the will and the father 
nd guardian of his minor children ‘is 
learly set out. The position of the two 
dlaintiffs us pardanashin ladies who, through= 
mut their lives, relied upon their father is 
listinctiy pleaded, And it is specifically 
Jleged, by para. 9 of the plaint, that 
lefendant No. 1 took advantage ofhis posi- 
ion and exercised “undue influence” over 
he plaintifis in obtaining the two powers-df- 
ttorney in question from them. By para. 13 
f the plaint it is alleged that the two Teleases 
a. question which were executed on Novem- 
er 16, 1932, were “obtained from the plain- 
ifs by undue influence, fraud and misre- 
resentation as stated in paras. 7, 8,9 and 
0” of the plaint. And the declaration 
sked for “that the two releases are of no 
fect and are not binding-on the plain- 
ffs is a8 appropriate, if not more appro- 
Tiate, toa case of “undue influence” than 
) a case of fraud. If we had entertained 
Dy doubt as to whether the plaint was 
nderstcod by defendant No. l as raising a 
ase against him of “undue influence,” 
lat doubt would have been dispelled by 
ara. 10 ‘of his own written statement, in 
hich he‘saye: 
“Thie defendant emphatically denies that he, at 
ly time, exercised undue influence upon the plaint- 
8,.or induced them to do anything against their 
Ul, or that he ever acted fraudulently towards the 
aintiffs or ‘perpetrated any fraud upon them in any 
anner at any time,” ves | 
It- seems to us that defendant No, 1 
there answering disjunctively a case 
th. of undue influence -and of - fraud. 
hough, as we have said, the pleadings 
. this case are not elegant, they are 
ficient, to our minds, to raise a distinct 
ise of undue influence in addition to the 
ise of substantive fraud to which we have 
ferred, We have been closely pressed 
7 Mr, Olark on behalf of the appellant to 
y that we cannot allow a case of “undue 
fluence” to be set up upon these pleadings. 
e refers to the case in Someshwar Dutt v. 
ribhawan Dutt: (1), We have carefully 
msidered that case but we do not think 
at it offers any obstacles to the conclu- 
on, in this respect, at which we have 


Tived. In the first place, in so nice a `< 


atter, as the consideration of the form 
particular pleadings, it is improbable 


(1).9 Luck. 178; 149 Ind. Cas. 40; A IR 193 
O 130; 61 IA 224;6 R P O 151; 11 OWN 784; 
OW NEG (1t24) AL I 585; 67M LJ FAOL 
16; 36 Bom, L = 652; 59 O- L J 454; (1984) M W 
M7. (P Q). ar 
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event, we have not the 
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that any one case will form a reliable 
criterion as regards any other and, in any 
benefit. of -knowing 
exactly in what form the pleadings in the 


case before the Privy Council actually were. 


The conclusion at which their Lordships of 
the Judicial Oommittee arrived upon the 
facts and pleadings in that particular cage 
was that the facts constituting and pointing 
to “undre influence” were there pleaded, not 
as a cause of action in themselves, but 
merely as ancillary and incidental -to, and 
in the course of, the pleading of a sube 
Btantive fraud only. Upon .that view of 
the matter their Lordships came to the 
conclusion that it was impossible for the 
plaintiffs to allege more than the actual 
fraud they had set up. As we read the 
pleadings in this case, however, they goa 
great deal further than that and it is, we 
think, possible from the complex bundle of 
facts which have been set-out in the plaint 
in a rather confused way to distinguish a 
definite cauee of action relating to “undue 
influence” in addition to the one relating to 
a charge of positive fraud. 

It is convenient in this case perhaps that 
we should take the issue of fraud first The 
stcry of the plaintiffs is that they observed 
strict purdah and that at the time at which 
the powers-of attorney were obtained from 
them by their father and they: were made 
to give blank forms of receipt for monies 
which their father claimed to have dise 
bursed:on their bebalf during their ming- 
rity, the husband of’ plaintiff No. 1 was 
away from home, whilst the husband of 
Plaintiff No. 2 was told thatshe yas to be 
taken to a doctor in Surat at a time when 
she was ill. In those circumstances, dee 
fendant No. | took bis two married daughters 
to Surat and got their thumb impressicns 
upon a number of blank papers which wete 
produced. Each cf the plaintiffs made 
thumb -impressions on two such papers. | 
They then went tothe Fort, in which the 
Registration Office at Surat is now situated, 
ad there they say tbey executed the 
powers of-attorney. Rasool Bibi says: 

ı “We then asked our fathet what these papers 
were for and he told us that they were the papers 


which were required to be given to our uncle for 
the management of our estate.” 


Mariam Bibi told a similar story. She 
pays: - : 
A My father did not tellme that Iwas to execute 
a release document stating that I had received all 
my share, If he ‘had ‘stated that I would-not have 
signed.” ie Vie - ‘ 

It is then said that they were taken 


home -and asked ‘to sign a number of fure 
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ther blank papers, which they did, trust- 
jug to their father that everything would 
te all right. The next day their father 
left Rander and after that remittances 
were sent for a period of about two years. 
They then ceased and after this, and not 
until they told their husbands what had 
happened. Suspicions were aroused and 
-it then became clear to them that they 
were the victims of a fraud. Their cuse is 
that' the blank papers which they signed 
were filled in as receipts afterwards, each 
share totalling Rs. 21,000, and that this 
money was never paid to them by their 
father at all. Mr. Cowasjee urges that if it 
is proved that the receipts up to the time 
of October 25, 1932, were in respect of 
monéys actually paid and as the full share 
of their inheritance, it was quite unnecessary 
for their father to send them further re- 
mittences and that this was dove in 
‘order to’ allay their suspicions after the 
‘release had been executed by thelr uncle in 
Rao goon. E 
. There is a strong conflict of evidence 
as to what took place in Rander before 
defendant No. 1 left for Rangoon with the 
_ powerof-attorney. His case is that he had 
been given receipts’ by his daughters at 
_ Various times in respect of payments of 
money. which were {heir share of the ine 
heritance under their mother’s will. The 
earliest of these are, dated June lo, 1930, 
and they deal with sume-alleged to have been 
paid from May 6, 1918 to May 7, 192}, 
4. e. for payments out of the estate, starting 
from the day after their mother's death. 
“ Defendant No. l's stcry is that he carefully 
explained his disbursements on different 
occasions to his daughters’ and kept an 
“aceount book and went through the accounts 
with them. At the time of the signing of 
the power-of-attorney, there was a balance 
‘due and receipts had not been given for 
> the, sums which had been finally paid. 
He took. his daughters to Mr. Gandhi, an 
Advocate in Surat, They removed their 
Veils and Mr. Gandhi then had the receipts 
in his: possession and the daughters acknow- 
ledged the receypt of the amounts, This, 
of”oourse; is in flat contradiction of the 
story "that some of the receipts were ob- 
tained after visiting the Fort to sign the 


_. power. It is also said that the situation was 


carefully explained to them by this Advu- 

cate'and that they ‘executed the poweré-of- 
Atkorney Knowing exactly, what ‘they were 
and entirely of their own free will. I 
_ The learned trial Judge has been unable 


_ Şo accept the story of tne plaintifs and 
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has come to the conclusion that they wer 
well aware of (he contents of the powel 
on the -date on which ‘they executed them 
We are not prepared to disturb this Gndinja 
of fact which arises out ofa very diffiouja 
conflict of evidence in, circumstances ir 
which the learned trial Judge had th 
parties before him. It is true that the evidenc 
of some of the defence witnesses was taker 
on commission. But as the learned Judg 
has-found that the plaintiffs’ have failed t 
discharge the burden of proof cast upo» 
them in the. circumstances, this fact. alon 
must have great weight with the Appellat 
Oourt. | a 

In the, course of the protracted héaring 
before ua we have been satistied that much 
that has been stated on either side isun 
true. The plaintiffs tried to make out tha 
they were not on good terms with thei 
father after, their marriage and that bh 
gave them no gifts at all, This is strenu 
ously: deniea and there are marked discre 
pancies.in the evidence given on behalf o. 
the plaintiffs in an endeavour to substan 
tiate it. If the plaintiffs’ story be true, th. 
receipts. were prepared subsequent to.th 
date upon which Mr. Gandhi says he sap 
them and we feel difficulty in accepting 
toeir version on this account. Rasool Bibi’: 
husband, Hassan Ali Sadater, says that he 
had no idea’ that his wife would bê taker 
by her father to a doctor and that, if Arif 
Bhan, his sistersin law’s husband, said tha 
he was sò given to understand it is not true 
This. is plainly pleaded in para. 8 of: the 
plait. a 

Then Rasool Bibi says that they wer 
induced to sign blank sheets of paper, some 
of which bore stamps and some did'-not 


‘On the other hand, ıt is clear that all ..the 


receipts produced were stamped.. Toere are 
many small discrepancies in the evidénc 
for the plaintiffs. In respect of the’cessa 
tion of remittances from their father, ..the 
daughters say that they grew suspiciou 
because payments had been stopped. Bu 
from the letters which were written t 
them on June 12,1935, and September 14 
1935 by their father it is clear that. thi 
is not trae. 2o . 

It is elicited that in 1927 the ‘tw 
husbands of the plaintıffs made a trip ti 
Rangoon. This was admitted by Rasoo 
Bibi’s husband, Hassam Ali Sadater,. anc 
by Rasool Bibi herself. But Mariano 
Bibi’s husband denies that he ever. cam 
to Rangoon about a year after his marriage 
It ‘has been suggested that his reason fo 
concealing that 15 that the two husband 


“which have resulted in this suit. 
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‘Game to Rangoon in order to make inquiries 
‘about the estate of Khatiza Bibi and that 
they knew all along that their wives were 
getting sums of money under her will. 
. Upon the issue of positive fraud therefcre. 
“we have come tothe conclusion that the 
| plaintiffs have not sacceeded in proving 
“that this fraud was practised upon them 
and that the finding of the trial Judge 
ought not to be disturbed. 

“Ag to the case of undue influence, we are: 
| informed by the very first paragraph of the 
plaint that the two plaintiffs are parda- 
' ‘ndshin ladies and Mr. Clark, on behalf of the 
~ Plaintiff, has displayed no little anxiety lest 
„we should deceive ourselves into regarding 
that condition as constituting some sort of 
“automatic disability on the part of these. 
plaintiffs in -their dealings with their father. 

e 


‘desire to reaséure the appellant that there 
_is ho misunderstanding in our minds. We 


tiffs if 


accept, however, the fact that the two plain- 
not actually pardanashin ladies, 


- were at least persons who conformed to some 
. considerable extent to pardanashin habits. 


uy 


1! 


_ But we do not propose to allow that fact any 
“greater weight than is due to it as one 
‘only of the surrounding circumstances in 
| which we have toconsider the question of 
-undue influence. But having said that it- 
‘ib; equally, «right that we should say that we 
“do regard ' ‘the circumstance that the plains, 
tiff were two young Muslim women and: ` 
that they had been brought up under their 
father’s care in confcrmity with pardanashin 
principles as an important one which -has 
-to be taken into account, with the other 
circumstances of the case in considering 
` the length to which the respondent ought 
“to have gone to see that in their transac- 


“tions with him the plaintiffs were altogether 


“free from his influence, We propose now 
-tõ consider the position which defendant 


i ' No. | occupied. 


Defendant No, 1 was the father of the two 


. plaintiffs who since their mother’s death in: 


, 1018 and until they were given in marriage 


“in 1920 bad lived under his care. 


He was 


- also the sole executor of their mother’s will. 


_ And he was the natural guardian of their 


persons and the testamentary guardian of 
their property. No Court has ever attempt- 


_ ed a precise definition of “undue influence.” 
_ It is a question for the Judge in the circum- 
` stances of each particular case. 
“India aud Burma there is contained in 
“B. 16, Contract Act, a statutory definition of 
' stinidue influence”. 

“36, (JA contract is said to be induced by | 


Bat in 
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‘undue influence’ where the relatidng . subsisting 
between the parties are such that one of the alice 
is in a position'to dominate the will of the other 
and uses that tion to obtain an unfair advant- 
uge over the other. 

(2) In particular and without prejudice to. the 
poner of the foregoing principle, a person is 

eemed to be in-a position to dominate the will of 
another : 

-(a) where he holds a real or ap t authority 
over the other, or where he sinuda in in 8 adapers 
relation to theothor; or 

(b) where he makes a contract with 8 person 
whose mental capacity is temporarily or permanently 
affected by reason of age, illness, or mental or 


a person who is in a position to 
dominate the w f another, enters into a contract 
with him, and the transaction appears, on the 
face of it or on the evidence adduced, to be uncon- 
scionable, the burden of proving: that such contract 
was not induced by undue influence shall lie upon 
pe ge person in a position to dominate the will of the 
ot 


We entertain no doubt that, in relation to 
the release obtained by defendant No. 1 
in this case from his own children, imme- 
diately after they had attained the age of 
legal majority, the actual relationship 
cf parent and child and a fortiori tLe 
added relationship of executor and bene- 
ficiary and of guardian and ward, are, taken 
in conjunction with the facts of this case, 
amply sufficient to raise a prima facie 
case for attributing to defendant No. l that 
“dominating position” which is the first of 
the statutory requirements of s..16, Contract 
Act. In saying that we bave., taken no 
account of the fact that the two plaintiffs i in 
this case were Muslims and were pardac 
nashin Or semiepardanashin women. The 
later circumstance by no means weakeng 
the conclusion at which we haye arrived 
and if it has any influence at all, it points 
rather to a fiduciary relationship than to a 
condition of emancipation. We see no reason 
in considering what is or is not a “dominate 
ing position” to discard altogether the well 
known equitable principles which are 
applicable to the same relationship in Enge 
land. The influence is to be inferred from 
the special relationship between the parties, 
quite apart from proof of actual fraud 
or unfair advantage, It is established 
beyond doubt in English Law that a apecial 
relationship of confidence does exist 
between parent and child, notwithstanding 
tuat the child is actually of age at the 
time the transaction takes place: see 
Carpenter v. Heriot (2), Archer v.. Hudson 
(3). In the latter case, Lord Landgale, 
M. R. observed : 

‘Nebody has ever asserted that there cannot be 


(91 Bdn, 338. ` 
(3) (1845) 7 Beav, 55l; 8 Jur, 161. o 
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ary transaction betw a parent and a 
Biff aid cee of age; er A Will affirm 
in this Court that if there be a pecuniary transac- 
tion between, parent andchild, just after the child 
attains theage of 21 years, and prior to what 
“ “may be’ called a complete ‘emancipation’ without 
‘any benefit moving tothe child, the presumption ‘is 
that an undue influence has been exercised to procure 

` that liability on the part of the child.....” 
~ In our.view, these principles are equally 
-applicable to a case under s. 16, Contract 
-‘ Ast. Having regard tothe relationship bet- 
‘ weenthe plaintifis and defendant No. l, 
_-to the .plaintiffs age,to the circumstance 
that they were pardanashin or semi: parda- 
: ‘nashin women, to their natural confidence 
min their father and tothe absence of their 
husbands and of any independent person to 
. -advise them; we have no doubt that in this 
‘ease defendant No. 1‘was-“in 8 position 
. "to ‘dominate the will” ofthe plaintifs atthe 
. time he. obtained from them: the powers- 
- of-attorney which uitimately gave rise to the 

-releases in qu estion. 


“= We have then to consider whether, “on 
“tha face of” the transaction itself and 
“on the evidence adduced," the transaction 
was unconscionable. We have ' equally 
little doubt that it was. The effect of what 
> these two young women did was to furnish 
>.their father with. a . full unqualified dis» 
charge, to which he was not in law entitled 
a8 of right, in respect of his dealings with 
-their shares in their mother’s estate over 
-~-a period.,beginning with the day after that 
on which she died. They in fact surrender- 
- ed’to their father for no consideration, their 
- right to require a strict account of how their 
- money 'had'been dealt with and of what it 
- consisted. It will be seen later in this 
judgment that we cannot accept the view 
- that any eerious attempt was made by de- 
fendant No. 1 to furnish the plaintiffs or 
either of them with such accounts as were 
within their comprehension or with any in- 
dependent means of understanding and 
questioning them. In our view, therefore, 
the transacticn was, on its face andon 
the evidence, ‘unconscionable’ in the sense 
that: defendant No, 1 obtained from-it for 
no consideration a complete discharge from 
his opligaticn to account. In those cil- 
cumstances, under sub-s. 3 ofs. 16, Contract 
Act, the onus of proving that the power- 
of-attorney and the consequent releases 
were not obtained by. ‘undue influence’ lies 


upon deféndant No. l.. ` 


For these reasons, in our view, the 
burden.lay „heavily upon defendant No.1 
to establish that the two plaintifs were, when 
on October 25, 1982, they executed the two 
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powers-of-attorney of that date, in such 
a position as would, having regard to all 
toe circumstances,.enable them to forma 
free and unfettered judgment, independent 
altogether of his control. That is the 
question, then, to which ws have addressed 
our Minds and again we do not propose 
to relate the facts at length. In our View, 
defendant No. 1 has failed, and failed 
signally, to discharge the burden which 
lies upon him. The two plaintiffs were, 
at the time the transaction took place, both 
married women. Yet no attempt was made 
by the father to procure for them the advice 
even of their own husbands, The whole 
transaction, involving an extremély come 
plicated question of account, was hurried 
through in the course of four days at most. 
The two plaintiffs were, on defendant No. 1's 
own story, taken tothe office of a lawyer 
of Surat of his own choice and there, in, 
the course of what seems to us to have been 
a most perfunctory interview, they were 
asked,in their father’s presence, whether 
they desired to execute the dreuments in 
question, l |, 
As far as we know, Mr. Gandhi, the law- 
yer, took no trouble to procure the will 
itself or to explain its terms tothe two 
plaintifis Hedid not go through with them 
meticulously and item by item the bodvks of 
account which defendant No, | says he 
had. And weare by no means satisfied, 
upon the evidence that any ‘such books. 
of account relating to the plaintiff's shares 
and the income from them ever existed. 
If they did éxist, there is no evidence what- 
ever on the record to show that they were 
in a form which ihe two plaintiffs could, 
possibly have understood. And, moreover, 
we'have difficulty in understending why, 
defendant No. 1 should have parted with, 
them seeing that they were the only record 
of what his transactions had been. Even 
if the acccunts existed and had been kept 
properly and well, it is to our minds difficult 
to believe that, without assistance, the two 
plaintiffs could have understood what the 
meaning of them was and’ to what extent 
their rights and the interests were affected 
by them. | 
When we look at the power-of-attorney. 
itself we find that it contains an unqualified 
acknowledgment by the two plaintiffs both 
of the fact that the value of the capital, 
and the income of their shares amounted to, 
Re, 21,C00 and that by driblets over a 
period commencing with the day after their- 
-mother’s death they had received that sum ` 
- in full. Not only that, but it issaid that 
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they had received it partly in cash and 
partly in the form of maintenance, payment : 
of expenses and so forth. We can conceive 
no case in which it was clearer that a heavy 
duty lay upon defendant No.1 to see to it 
that his’ children had all the means of 
understanding how the capital and income 
of their shares hati been disposed of, that 
they were advised from an independent 
source of their rights in relation to the 
estate and that they were in a position to 
give him the complete and absolute dis- 
charge which he asked for of their own 
free will and not because of their affection, 
respect or fear of their parent, This .be- 
comes, in our view, all the more apparent 
when one considers that defendant No: 1 
was asking his children to give him a 
release to which he had no legal right what- . 
ever. An executor is not as of right entitled - 
to a release from his beneficiary, and it: 
seems to us that in asking the two plaintifts 
to give him a full discharge in respect of 
the estate, an unusually heavy burden lay 
upon him to make sure that they. knew 
and understood exactly what they were 
doing. In all these respects we think. that 
defendant No. 1 bus failed to displace the 
presumption of undue influence which rests 
upon him. 

Mr. Olark, however, has contended that, 
even if this view is to prevail, the sult must 
nevertheless, fail on the ground of limita- 
tions The powers-of-attorney were execut- 
ed on October 25, 1932, and the two releases 
wore executed’ on November 16, 1932. This 
suit was begun by a plaint dated March 2, 
1936. The relevant Article of the Sch. I 
to the Limitation Act, 1908, is Art. 91, 
which provides that the pericd of limitation 
‘within which a suit to cancel or ,set aside 
‘an instrument of the character of these 
Teleases is a priod of three years from the 
time “when the facts entitling the plaintif 
to have” the instrument cancelled or set 
aside became known to him.” It seems to 
‘us that the lirst question to consider is, 
“what is “the instrument” which the plaintifis 
‘ate seeking to have cancelled or set aside 
in this swt? To our minds, the answer to 
that questdo admits of no doubt whatever. 
‘It seems to us that the proper answer is to 
be found in the plaimt itself. It is as 
*plath as anything can be that what the 
‘plainiitts are asking to have met aside by 
‘their plaint are tue’ releases of November 
“16, 1932. ‘The relevancy of this question 
‘in this case lies in the tact that the learned 
Judge in tne Oourt below bas accepted the 
‘yiew—and we also accept it—that the two 
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plaintiffs were fully aware at the time when 
they executed the powers-ofsattorney of 
their contents.- If that isso, then, apart 
altogether from the question of undue in- 
fluence, it is difficult to see how, as regards 
the powers-of-attorney, they could escape 
the provisions of Art. 91. And the view 
therefore that.Mr. Olark has been persistent 
in pressing upon us isthe view that what 
the plaintiffs ought, if they are right, to have 
set aside are: the powerseof-attorney and 
not the releases. Weare quite unable to 
accept that view. In the first place, the 
instrument to becancelled or set aside 
which is Yeferred to in Art. 91 is that 
instrument which the plaintiffs themselves 
have actually asked to have cancelled or 
set aside. The plaintiffs for the purpose of 
answering the plea of limitation, are entitled 
to require the Gourt to take the plaint and 
to look at the instrument, whatever it is, 
that they have actually asked to have set 
aside. If that is done in this case, then 
it is plain, beyond all possible argument, 
that they have by their plaint: in this case 
asked to have set aside the releases, and 
not the powers-of-attorney, and, in our 
view, in having done thatthey were quite 
right. The obstacles to their success in 
tus administration suit are the releases and 
not the powers-ol-attorney. The powers-of- 


_ attorney, as such, afford no obstacle to this 


suit. And indeed, in order to cancel or set 
them aside, no suit was necessary at all, 
because the plaintiffs themselves were in 
a position at any moment to ‘revoke them. 


. What had to be set aside in this case was 
the releases and those are the documents 


which, in our view, the plaintiffs have rightly 
, attacked in this- suit, The relevant queé- 


"tion therefore under Art. 91,” Limitation 
. Act, is,.in this case whether the plaintiffs 


were aware of the facts entitling them 
to have the releases cancelled or set aside 


‘more than three years before the suit 


began. > 

In our opinion upon the evidence they 
were not so aware. We have’ considered 
the evidence carefully-and we accept it as 
‘a proved fact that the plaintiffs, although 
they may have been aware of-tue contents 
of the powers-oi-attorney, had no knowledge 
that releases had actually -been executéd ib 
pursuance of them until sume date in 1930. 
Tne, central fact, as it seems to us, entitling 
a person to have an -lnstrument set aside 
is the fact that that instrument exigss. "The 
plaintifs did not know, as we think; of the 
existence’ of the releases until 1935 and, 
accordingly; ‘it: was not-until the’ date «tha: 


| ~~ 
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any period of limitation 
against them under Ari, 9l, Limitation 
Act. Mr, Olark has cited no authority to 
show that, by any doctrine of constructive 
notice, they are to be deemed to have had 
knowledge of the existence of the actual 
releases at any earlier date, Nor, as far as 
We are aware, does any such authority exist. 
-And, in any case, we should have been 
reluctant in a case such as this to apply any 
equitable principle to assist defendant N 0. 1 
to take advantage of his own undue influence 
in procuring the execution of the powers-of- 
attorney. 
In the circumstances therefore and in 
view of the fact that this suit is—in our 
view rightly—a suitto set aside the two 
releases dated November lö, 1932, the 
Plaintiffs were entitled, first, to a declara- 
tion that they are not bound by those two 
‘* releases, ard, secondly, -to the full and 
complete administration order for which 
they ask. That is not quite the end of the 
matter. Mr, Olark,on behalf of the appel- 
lant, now seeks, with admirable resource, to 
contend that even ifhe has to submit to 
an administration order on the ground that 
he cannot avail himself of the two releases 
obtained by defendant No.1, he is entitled 
. to have a declaration whichin effect was 
made by the learned Judge inthe Court 
below that defendant No. | is entitled to 
credit for Rs. 21,000, He bases that con- 
tention, as we understand him, upon the 
facts that the two powers-ol-attorney con- 
_fained recitals to that effect, that the 
Teleases contained recitals to that effect, 
“that certain receipts said to have been 
executed by the plaintiffs 
1932, acknowledged ‘-, that they have 
received Rs. 21,000 and that certain other 
` verbal acknowledgments were made by the 
plaintiffs, 
in our view this contention is unsound, 
— This suit is an administration sulit, in which 
the plaintifis have asked, quite simply, for 
administration of their late mother’s estate, 
"To that claim a simple answer. was given, 
namely that inasmuch as they had given 
defendant No. 1 a release, they were not 
entitled to an administration order. No 
Question whatever arises on these Pleadings 
at this stage as to whether, if there is to be 
an administration order, the plaintiffs 
‘have received particular sums or not. It 
is true that in the Oourt below the plaint- 
iffs’ evidence was directed, wrongly, in our 
opinion, to this question. And it is true, 
_ also, that to some extent it was impossible 
to get the facts upon which the Court could 
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exercise its discretion in granting or refu 
ing an administration order without dealin 
also with the facts relating to the circun 
stances in which the receipts were given. Bu 
in our opinion, theimportunt thing to bea 
in mind is that this is an administration sui 
in which, if an administration order is mad 
the ordinary accounts and inquiries wi 
follow. 

It would, we think, be altogether pre 
mature at this stage to prejudice the ques 
tion—one way or the other—as to whethe 
defendant No, 1 will succeed in accountin, 


- or not. When an administration order ha 


been made, the question which arises 0 
making it and which has to be worked ou 
in the administration Proceedings is no 
simply whether defendant No, 1 has pau 
sums of money to the plaintiffs or applier 
sums of money on their behalf, The ques 
tion is far more complex than that. Th 
question will be, first, what was the Capita 
of this estate and how it has been dea) 


with? The second question will bi 
what was the income of this estate anc 
howit has been dealt with? And. iI 


determining these questions—and parti 
cularly-the latter of ihem—it is not a matte) 
merely of what has been paid or applied by 
defendant No. i but whether what he bas 
Paid or applied—whatever it may be—has 
been rightly paid or applied by him or not 
having regard to his duties under the wil 
48 executor. lt may or may not be a fact 
that the plaintiffs have received Rs. 21,004 
in cash or in kind. . Even if it is a fact,‘it 
by no means follows that defendant No. | 
is entitled toa creait for that sum or tor 
any other particular amount. _ What 
wil havé-to be considered when the 
Plaintiffs ask for credit for particular items 
will be whether he is entitled to that credit, 
having regurd to his legal obligations ag 
executor, ih 
Upon that -view of the Matter, it will 


Teaduy be seen now easily tne plaintiffs’ 


Posliion could be prejudiced by any such 


‘Sweeping declaration as defendant No. ’l 
-now asks to have inserted in the administré- 


tion order. [tis just by taking such short 
this that the working out of 
administration suits in this Uvurt ig made 
60 difhcult and confusion so often follows, 
We cannot too strongly ‘say that ıt almost 
inVariably follows inat a departure from 
the established course of working out do 
administration decree results in the lon 
run in coniusion and delay and very often 
in injustice to the parties. In our judg- 
ment, whatthe plaimtifts are entitled to in 


1936 

‘thie suit is, first, a declaration that the 
two releases dated November 16, 1932, are 
not binding upon them, and, secondly, a 

- full and clean administration order in the 
usual form, 

This Court hàs more than once drawn 
attention to the form in which decrees are 
drawn up. The decree which was drawn 
up in this case is an example of what has 
been pointed out many times before. The 
officer of the Oourt who is responsible fot 
drawing up the decree of August 27, 1937, 
-has merely copied outa few words from 
the judgment of the learned Judge. That 
is’ not the proper way in which the work 
Should be done. And we have no doubt 
“that the learned Judge on the Original 
Side bimself, had he been aware that such 
a decree was to follow his judgment, would 
himself ‘have disapproved. What the 
plaintifs are entitled to have is an 
administration decree in the proper form, 
prefaced by the proper declaration and 
with such adaptations as the nature of the 
case may require. I[tis not right that this 
Oourt should issue an order, purporting to 
be an administration order, in the tiorm 
that defendant No. 1 “do render a full and 
true account of the properties of his wife, 
Khatiza Bibi deceased, und their income.” 
It is quite meaningless, The Deputy 
_ Registrar has only to turn to the Code of 
Oivil Procedure, as adupted by the Rules 
and Orders of this High Oourt, to see in 
what form an administration decree should 
be. And we much deprecate the sort of 
work which results in decrees of this kind. 
In this connection it is impossible not to 
blame also the Advocates for the parties, 
who are indifferent as to the form in woen 
the decrees they obtain are drawn up. The 
Advocates in this case owed a duty Wot only 
-to their own clients but to the Court to see 
-that the decree was drawn up properly and 
there are provisions in the rules of tne Uourt 
which: are particularly designed in order 
‘that they may have the opportunity. of. doing 


80, | . 
- In our’ judgment, this appeal must 


succeed to the extent we have indicated in, 


this judgment, A decree must now be 
‘drawn up declaring in proper language 
that the two plaintiffs respectively are not 
‘bound by the respective releases of Novem- 
‘ber 16, 1932, and for the-administration of 
-the estate of Khatiza Bibi, deceased. As 
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by the plaintiffs against defendant No, 1 
mhich failed and which necessitated the 
taking of a great deal of evidence. We 
are satisfied, upon the evidence, thata 
large part ofthe story told by the plaintiffs 
of the manner in which they were induced 
to execute the documents of October 25, 
1932, was untrue. On the other hand they 
have succeeded upon the issue only of 
undue influence. In all the circumstances 
we think that the proper order to be made 
as to costs is that each side shall bear its 
own cost of the suit on the Original Side. 
We think, however, that as regards this 
appeal, the appellants are entitled to their 
costs as against defendant No, 1 and we 
shall make an order accordingly fixing a 
special Advocates fee of twenty gold mohurs 
over and above the scale fee. . The costs of 
the proceedings consequent upon the 
administration decree will, of course, 
dealt with at a later stage upon the further 
consideration of the suit. As regards 
defendant No, 1’s cross-appeal, it must be 
dismissed with costs. -~ 


B. Appeal partly allowed. ` 
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RASPON DENTS. 
Limitation Act (IX of 1898), Sch. I, Art. a 
I ndent trespassers in continuous possssston Jor 
pan es twelve years—Sutt by owner falling under 
ts barred. — ; 

erie wording of Art. 142, Limitation Act, shows 
‘clearly that the burden of proving that he has been 
in possession of the property in dispute within 
twelve years of the institution of his suit rests on the 
plaintift and he cannot be held to have discharged 
this burden by showing that the defendant had not 
been in possession for a period of twelve years, but 
thai trespassers other than the defendant had occupied 
the land ` within a period of twelve years from the 
institution of the suit. It independant trespassers 
have been in continuous possession without oe 
for more than twelve years, the plaintiffs’ suit alling 
under Art, 142 is barred by limitation. (p. 183, col. 


Gaga discussed and relied on.) P 
8. O. A. from the decree of the District 


: to the costs of the hearing on the Original 
-Bide and of, this appeal, we think tnat a 
- special order must be made. In the Court 

below an issue of positive fraud was raised 


Judge, Shahpur at Sargodha, dated July 21, 
1938. hi i 


" Messrs. J. N. Aggarwal.and Asa -Ram 
Aggarwal, for the Respondents, 


© 
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, Abdul Rashid, J—This appeal has 
arisen out of a suit instituted by Ahmad 
+Ali and others’ for possession of 61 bighas 
‘1/4 kanal of-land against Hata and others. 
lhe -plaintifis based their claim on ‘their 
title as ‘owners. The deféndants ‘set up a 
‘plea: of adverse possession. - Both the lower 
‘Qourts: have held that the auit'1s barred by 
time under Art. 142;' Limitation Act; The 
plaintifs have thereforé preferred’a second 
appeal to this’Oourt. It'was admitted by 
‘the learned Counsel for the ‘appellants 
‘before -ithe learned District Judge’that the 
suit- fell within the purview of Art. 142 
and- that it was necessary for the plaintiffs 
‘to prove ‘their possession over the land in 
guit within: 12-years. The‘learned’ District 
‘Judge has-made the following observations 
in this- judgment : Ge ie 
| “A perusal of the revenue entries clearly shows 
that the plaintifis were not at allin possession of the 
land in dispute within twelve years .of the suit 
though it is true that defendants: also failed to prove 
that they haa been in adverse possession of the whole 


‘of the land in dispute for a continuous period- of 
AZ yeas.. 2... . ) 

“Now inthe present case, aleo the plaintifis have 
been out of possession for more than 12 years and 
though the defendants have not been in possession 
all this time, still.they or other trespassers have been 
in continuous possession without a break for more 
than 12 yeas. This 18 sufficient under Art. 142 to 
throw out the plaintiff's suit.” 


it was contended by Mr. Jagan Nath 
Aggaiwal on behalf of: the plaintifis-appel- 
lanis that possession of independent tres- 
passers cannot- be -tacked, and that 
Immediately!'upon the cessation ot posses- 
ñon by ‘one trespasser, the rightful owner 
must be heldi*“in’ law to have been 
restored to possession. Ít was urged that 
the -enlry“of -another “trespasser is 
tantamount to a fresh dispossession of the 
owner,‘and the latter has‘accordingly twelve 
years ~‘ reckoned “rê” ‘such’ ' ccnstrictive 
irésh’ ‘disposéession. The learned Uounsel 
referred to certain observations at p. 1463, 
in~ ~-Kustomji's’* Law: *--of  -Lamitation 
(Edi. 1990), in support of his’ contention. 
“Lhe “observations made “in _ Rustomji's 
Limitation: Act ‘are,-however, not borne:-out 
‘by whe. authorities “hich have~bèen relied 
‘upon’ by thè learned ‘author, Satish Chanara 
v. háshemali Kazi ||), was not a case under 

_ Art, 442,;:Limitation:-act. -The observations 
“made--at -pp. 469:and -470* are obtter dicta, 
as ‘Kankin, O.” J: definitely ‘stated ‘in “his 
judgment ıhat he desired to reserve: hus 
Opinion as to whether the words “the date 
‘of. dispossession by the defendant” ‘should 
(1) 54 0450; 103 Ind. Oda. 194; A 1 R 1997 Cal, 488; 

81 O W.N 634. SRDS 


: “Pages ol 54 O—[ Dad] — ; 
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be read into the third column of Art. 3, 
Bengal Tenancy Act, The case reported 
in Janak Nath v. Baikunta Nath (2) was 
a case under Art. 144, and it was quite 
rightly pointed out in that case that the 
onus of proving that he had been in posses- 
sion of the property advexsely to the plain- 
tiff for 12 years before suit rested on the 
defendant. The observations- made in that 
judgment have no reference to cases falling 
within the purview of Art. 142, Limitation 
Act. ~> 9 
- There is abundant authority for the proe 
osition that if independent trespassers 
ave been in continuous possession fcr more 
than 12 years, any suit brought by the plain- 
tiff, which ‘falls under Art. 142, Limitation 
Act, must be held to be barred by limitation. 
Reference may be made in this connection 
to a Division Bench ruling of the Madras 
High “Court reported ın Ramayya v. 
Kotamma (3). lt was laid down in this case 
that" ` E 
' “adverse enjoyment of immovable property for over 
twelve years,- whether- by “a single person or by 
‘several persons in. succession, even though they do 
not claim from one another provided it 18 continuous 
and withont a break, bars the true owner under 
Art. 142, Limitation Act,” 
* lt was” heid in a Single Bench case of the 
Rangoon’ Higa Oourt reported in Ma Miv. 
Hadj. Mahomed; 73 Ind. Oas. 31 (4), that 
“where a trespasser sells his claim to possession to 
& purchaser, the latter is entitled to tack the previous 
Possession of his predecessor to his own possession 
for purposes of limitation and each subsequent pur- 
chaser of the ‘claim or right to posssssion has a 
Bimilar right to tack the previous periods of his 
predecegsors-in-title. '- aa a n « ; 
. The question involved in the present case 
was discussed: -at length in Willis v ‘Earl 
‘Howe (5). The observations: made‘ by 
Kay, L, J. may be reproduced in extenso : 
“A Continuous adverse possession for the statutory 
period, though by a succeesion of persons not claim- 
ing under one another does, in my opinion, bar. the. 
true owner.- 1 desired to consider the case to which I 
referred during this part of the argument, but which 
¿was notthen before the Court: Trustees, Executors & 
Agency Co. v.Short (6). In that case there had been 
‘an adverse possession of the land for some time short 
‘of the statutory‘period, which was then abandoned, 
cand -ihe land -left vacant, and after the statutory 
period had elapsed, but with twenty years before 
‘the plaintifis action, the defendant, or his prede~ 
“cess018-in-title, took possession The law is thus stated 
‘inthe language of Lord Macnaghten : " 
7U) 27'C W N 259; 70 Ind. Oas. 603; A I R 1922 Cal, 
lio; 86O L J l44, © ~ OO 
© (3) 40 M:270;-07 Ind. Cas, 246; A IR 1929 Mad. 59; 
42 M L J 319; (1922; MW N 133; 30 M L-T 148: -= 
176” 19 Ind. Oas. 31;A I R 1943 Rang, .261;1 R 


“(67 (1893) 2 Oh. 545; 62 L J Oh, 690; 3 R 497; 69 L T 
356; 41 W R433. -7 e- ae Ai 


_ 46) (1888) 13A O 793; 58L JPO 4;59 L T 677-387 
WE 433; 530 P 133, ee 
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i S person enters.upon:the.land of. another.ands: at p, 1160 of Mitra’s Law of Limitation 
oquited title ander ika aaa then, Withoutyhaving.«: (1911 Edition’. . It ia stated there that the 
the rightful owner, on the abandonment, is. incthe.., Question of limitation under Art. 142 does 
same: position in: all. respects as he.was: before the-. not depend on: continuous possession for 
intrusion took place. «There is-no one-against «whom'-v 12 years by the defendant, but on the fact 
Geen Mine ree eee ee Kardi > that more than, 12..years-have elapsed since 
there any principle of law, which: requires him.to do~. the plaintiff was dispossessed or dison- 
any. ack, ‘to issue any notice, or-to perform any cere-.... tinued. the..possession. The last of several 
mony in order to. re] Paa himself, .No-new.-de- guccesgive but independent trespassers may 
ind ed pr tanec ee, ee imer * therefore -defeat the plaintiff's suit although 
ceases Upon its abandonment to be effectual for-any u he himself; has been in possession for onlv 
purpose. It does not leave. behind it any. cloud: onsa a few days, before the suit. If the land 

e title of the rightful owner, . or. any secret process -n was not left, vacant for any time since the 
at work for the -possible benefit in time to come of plaintif war dispossessed or discontinued 
some casual Interloper or lucky vagrant. Cay oy PhS N hi ae iO] “th t ig if the succegsive 

“These observatious were made in's case.in which; , 218 possession, that is, = | 
as I have already noticed, the. defendant or'his pre- and Independent - trespassers kept, the 
decessors‘had not been in possession for the statue ri plaintiff continuously out , of . possession, 


tory period, If his defence could prevail, it would be P 4 
enough for a man who entered'.the day before the and. there, was no interval during which he 


a 
action brought tosay that the true owner had left the. „ could -p deemed to have; been. restored to . 
possession vacant for more than twelve years. But ~ possession, the,plaintiff's suit would be . 
it was not’ meant that if the possession had not barred by ,limitation.; It is.true that on an 
en vacant, but Gasiag’ the. ns had been a intruder's, abandonment before he acquires 
beka LA lingan aaa bE Ta ee owner, ynless all 2 title, the owner is remitted to his old pos- 
each occupants could show a title derived from one session . and limitation .ceases to run, but 
another,” if successive trespassers have been in 
Two other English cases may be referred continuous. possession for more than 12 
to in this connection. In Doe d Goody y. - years, the trespassers have, azquired a title 
Carter (7), a widow had succeeded her and it cannot be said that the owner was 
husband though she was not his sole heir _at any time remitted to his old possassion. 
oran heir. Inasuit by the proper owner This view is borne out by the observations 
for possession against her, it was held that made at p. 411 of Starling’s Commentary 
the suit was barred as the owner had been ; on the Limitation Act (1911 Edition). 
out of possession for. more than the The point involved in this appeal has been 
statutory period. In, Doed Carterv, Barnard discussed at some length by Addison, J. in 
(8), the widow was out of possession and Abdul Ghani v. Bhagat Ram, 129 Ind Oas. 491 
was suing for possession because the pro- . (9). In that case, it was held that an indepen- 
per owner had got back possession. It, dent trespasser, who is. out-of possession 
was held that she could not rely upon her cannot claim title by adverse possession by 
husband’s- possession, snd that as she, tackingon his possession to that of the 
herself had. not been in possession for. the, . previous trespasser and bring a suit for 
proper period to establish title by prescrip- recovery of possession. - The plaintiff had 
tion, her suit must- fail. >- | . a. «, Sued the defendant for possession of the 
It- is clear- from the above authorities. land in dispute on the ground that he had 
that if the second trespasser is out of pos- become full ownér by adverse possession 
session and is suing for possession, his case though he WaS., then. out of, ossession. 
cannot be placed on a higher footing than . It “was observed.by, the learned Judge that 
the cases--which' fall under Art, 144, Limi- the question. was, seeing that Musammat 
tation Act. If, however, the true owner §hiv.Devi and the plaintiff-were independent 
sues for possession and the land has been trespassers, neither of whom had acquired 
held by successive trespesers in continu- by. virtue of their own individual possession 
ous possession without a break for more a title. by adverse . possession, whether the 
than twelve years, the second trespasser can ~ plaintiff. who -is no - longer im possession 
tack on the pcesession of the first trespasser gould tack his own, possession to that of the 
to his own possession and resist the claim previous,.,independent, trespasser... Had the 
of the true owner. — é case, been brought by the true owner under 
The law relating to successive trespass Art.: 142,.Limitation Act, and ,the second ; 
ers,-with repect to -cases ‘falling under jndependent trespasser, had, been in-posseg--.., 
Art. 142, Limitation Act, is fully summarized gion, when itha: Buit was, brought, .the: trus. 
) (1847) 9 Q B883; 13 L T Q B 305. (9) 139 Ind. Oas. 491; A IR 1930 Lah. 809;31 P Ie R 
(1849) 13 Q B 945; 18 L J Q B 308, 589; Ind, Rul. (1931) Lah. 303, 
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owner would have been barred „under "The! mere facts «that the defence asserts that 
8 


Art, 142 ashe would have been out of posses- 
sion for ‘more than 12 years. As however 
the independent trespasser who was out of 


pessession was the plaintiff in the care, be ` 


was not entitled to tack on his possession 
to that of the previous trespasser. I rese 
Pectfully agree with the observations made 
by Addison, J. in the case referred to above. 

The wording of Art. 142 shows clearly 
that the burden of proving that he has 
been in porséssion of the property in dis- 
pute within 12 years of the institution of 
his suit restson the plaintiff and he can- 
not be held to have discharged this burden 
by showing that the defendant had not 
been in pcssession for a period of 12 years, 
but that trespassers other than the defen- 
dant had cccupied the land within a period 
of 12 years from the institution of the suit. 
In view of the nae given by the learned 
District Judge that the defendants and the 
other trespassers who held the land before 
them had been in continuous possession 
without a break for more than 12 years, 
the plaintiffs’ suit must be held to be 
barred by limitation under Art. 142, Limi- 
tation Act. I would accordingly affirm the 
decision of the Courts below and dismiss 
this appeal Having regard to all the cir- 
cumstances, I would leave the parties to 
bear their own costs throughout. 

Addison, ‘J.—I concur. 

B, Appeal dismissed, 


required as - a 


‚for the. wil be. 


witness for 


Pleader prosecution 
defence, sre not 


who is conducting a case is névertheless : 
petent witness therein,’ and there is no harm in- his 


giving evidence in a case in which he is appear- ©” 
ing. not ` 


ut it is desirable that a Pleader shoul 


appear in a case if he knows or has reason _to 
beli 


Wi 


the defence, and ,- 
that the Magistrate himself thinks that he will. 
be a' material witness for the 
sufficient grounds for restraining the Pleader from . 
appearing in the case for the prosecution. A Pleader, § 
a com- - 


' 
1 


~~ 


eve that he will be an important witness in the ,, 
case, and no self-respecting Plesder should conduat . 
a case under such circumstances: if he accepts the ` 
brief not knowing or having reason to believethat | 


he will be such a witness, 
of fact, he should retire from the case. 
v. Peary Mohan Dass (1), Chandreshwar 
Narain Singh v. Bisheshwar Pratap Narain Singh 


but discovers sabse- |. 
quently that he is a witness on a material question ‘ 

D; Weston `.. 
Prasad ~~ 


(2)-and Sabitré Thakurain v. F. A. Savi (3), relied . 


on, 


Cr, R. from the order of the Third : 


Additional Special Power’ Magistrate, 


Yamethin, in Or. Trial No. 15 of 1938. 


Order.—The learned Magistrate has | 


passed an order, dated June 21, 
restruining a Pleader, named U Ba Maung, 
from conducting the prosecution in a 
criminal trial instituted on complaint which 


is pending before him. The grounds on --. 
the- - 
defence Advocate states that, if the accused - 


which the order is based are that 


1938, ` 


are called upon to enter on their defence, | 


he will desire to call U Ba Maun 
defence witness, and the learned 


as a 
agise’ 


trate himself thinks that Ù Ba Maung will” 
‘be a material witness for the defence. 


_ That’ 
a Judge or Magistrate has authority to- 
restrain a 


y 
+ 


Pleader from appearing for - 
‘either party in a case, when it would be`-` 
‘manifestly improper for the Pleader todo ` 
so, Cannot be gainsaid. In Burma, the - 


__, RANGOON HIGH COURT 
Oriminal Revision No. 343-B of 1938 
August 2, 1938 


' DuNKLEY, J. 
: MOHAMED GHAZI— APPLIOANT 


h versus . 
U TUN KYW E AND OTHRRS— 


are RESPONDENTS. 
actitioner—Witness—Defence assertin 
that Pleader for opposite party may be required a 
witness—Court, if can restrain Pleader Jrom ap- 
Ponu in case—Duty of Pleader in such case point- 


For the proper control’ of the legal fession, it 
is essefitial that the Courts should have authority 
to refuse to permit a particular Pleader to appear 
on behalf of a particular person in a partıcular 
case when it would be gross misconduct on 
part of the Pleader so to appear. This power has 
always been recognized and acted on. But the 
Courts are’ Always slow to interfere with the al 
t which a party has to be represented by the 

of his choice, anda very s cage must 


be made out before an order ingle ee Pleader `- 


from acting in'a particular case will be- passed. 


@ - 
‘ 
` 


discipline and control of Pleaders is vested . 


in the Courts by the Legal Practitioners 


when it would be gross misconduct on the 
part of the Pleader so to appear. This 


power has always been recognized and 


acted on. But the Courts are always slow 
to interfere with the general right which a 
party has to be represented by the Pleader 
of his choice, and a Very strong case must 


‘be’ made out before an order restraining 
“a Pleader from acting in a particular cage 


will be passed. For instance, if a Pleader 


‘has accepted a retainer from one party, or 
-has atan early stage been. engaged by one 


\ 
< 


u 


Act, and for the proper control of the : 
- profession, it is essential tthat the Courts | 
shculd have authority to refuse to permit - 
a particular Pleader to appear on behalf . 
-ofa particular person in a particular case 


1939 ` 
«arty and has received confidential informas 
«on from that party, he will not be permit- 
æd to appear for the other party, But the 

nere facts that the defence asserts that the 
?leader for the prosecution will be required 
98 witness for the defence, and that the 


‘Magistrate himself thinks that he will be ` 


2 material witness for tte defence, are not 
sufficient grounds for restraining the 
WPleader from appearing in the case for the 
mrosecution. A Pleader who is conducting 
a case is nevertheless a competent witness 
herein, and there is no harm in his giving 
evidence in a case in which he is appear- 
ing: D, Weston v. Peary Mohan Dass (1) 
“Chandreshwar Prasad Narain Singh v. 
Bisheshwar Pratap Narain Singh (?) and 
Sabitri Thakurain v. F. A Savi (3) But 
it is desirable that a Pleader should not 
appear in a case if he knows or has reason 
to believe that he will be an important 
witness in the case, and no self-respectin 
Pleader should conduct a case andereak 
circumstances; if he accepts the brief not 
knowing or having reason to believe that 
he will be such a witness, but discovers 
subsequently that he is a witness on a 
material question of fact, he should retire 
from the case. Chandreshwar Prasad 
Narain Singh v. Bisheshwar Pratap Narnin 
Singh (2). 

Viewed as an order restraining U Ba 
Maung from appearing in the case for the 
prosecution, the orderof the learned Magis- 
trate, dated June 21, 1938, was wrong and 
must be set aside. But ifit -was merely 
intended to be advice given by the Magis- 
trate to U Ba Maung and his client, it was 
very proper advice to give. U Ba Maung 
cannot be restrained from continuing to 
appear. for the prosecution, but if he does 
so after this advice has been given to him, 
he does so at his own risk, and he may 
find at the end of the trial that he has laid 
himself open to a charge of misconduct. 


D, ; Order set aside. 


(1) 40 O 808; 23 Ind Oas. 25; 180 W N 185, 
(3) 5 Pat. 777; 101 Ind. Oas. 289; AIR 1937 Pat. 
61; 8 PLT F10. i 


3) 12. Pat 359; 145 Ind. Cas. 4; A I R 1933 Pat,” 


; 14PLT Sup, 1; 6 RP 17, - 
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. MADRAS HIGH COURT 
Letters Patent Appeal No. 67 of 1937 
February 23, 1939 
Laon, O. J. AND Somarya, J. 

A. L. MEENAKSHI AOHI AND axotane 
—APPELLANTS 
VETSUS 
8. T. L. R. M. alias L, R.M. 
RAMASWAMI OHETTIAR AND OTABRS 
| —-RasPoNDENTS 
Administration—Suit for — Oreditor, whether can 
maintain suit for administration of estate of deceased 
Hinds father leaving no property other than his in- 


‘terestin joint Jamily estate. 


A creditor has no right to bring a suit for the 
administration of the estate of a deceased Hindu who 
was joint with his son and died leaving no property 
apsrt from his interest in the family estate. It does 
not, however, mean: that a suit may not be filed. A 
creditor cannot be prevented from filing a suit for the - 
administration of the father's estate and may get a 
preliminary decree for account, but if it Bea on - 
the taking of accounts and the making of the 
inquiries that thereis no pro 
was before the father’s death, the joint family estate, - 
the proceedings cannot be carried further. Meenaksht 
Achi v. Ramaswamt Chettiar, 178 Ind. Oas. 671, 
reversed. Anjayya v. Akkamma (1), Overruled. 


apart from what 


“In aes matter of Dasu Manavala Chetty (8), distin- 
‘shed. ; 


guis 
[Oase-law referred to.] 


L. P. A. against the judgment and decree 
of Lakshmana Rao, J., ‘reported in- 173 
Ind. Oas. 671. ; ; 

Messrs. V. Ramaswamy Ayyar and N. G. 
Krishna Ayyangar, for the Appellants, 


Messrs. M. Patanjali Sastry and T. M. 


-Ramaswamy Iyer, for the Respondents. 


Ləach, ©. J.—The qnestion which is 


‘raised in this appeal is whether a creditor 


has the right to bring a suit for the 
administration ofthe estate of a deceased 
Hindu who was joint with his son and died 


‘leaving no property apart from his interest 


in the family estate. One Arunachalam 
of the Nattukottai 
Chettiar community, died in February 1930, 
being survived by a widow and a son 


(respondent No. 2).. Respondent No. 1, who 
claims to bea -creditor of the deceased, 
filed a Suit in the Court- of the District 


Munsifof Devakottai forthe administration 


‘of his estate, The widow and the son and 


18 creditors were made defendants. The 


appellants who were defendants Nos. 4 and - 


5, challenged the right claimed by respond- 
ent, to bring a suit for administration. In 


' addition to denying that the plairftiff-res- 


pondent was na: creditor of the father, they 
averred that a suit for administration would - 
not lie’ because the family estate had .. 


devolved-ynpon the son by ‘Survivorship . 


t 
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under the Mitakshara Law:and consequently 
there was no separate estate: to ‘administer. 
The case of. the -plaintiff-respondent was 
that the, property in the: possession | of thé 
Bon was the self-acquired property of the 
father and he had ample estate. The Dise 
trict Munsif found that the property was 
the self-acquired property of the father 
and granted a decree for administration. 
The appellants appealed to the Subordinate 
Judgesof Devakottai,’ who reversed - the, 
finding of the District > Munsif, holding.’ 
that the property, was, family property and. 
tbat.it had, passed by. survivorship to: thes. 
Son, It-is not open to the plaintiff-responde - 
ent to challenge this finding. The Subordi- | 
nate. Judge,. however; : was. of opinion, .that., 
despite, the fact that the father. deft ino.. 
separate.” estate, the: - plaintiff-respondent' 
was: ‘entitled - to: maintain the suit. The. 
appellants then appealed to:.this; Court. - 
The. appeal. was: heard’ by . Lakshmana : 
Rao, J... who upheld the decision of the: 
Subordinate Judge, but. gave `. leave to `- 
appeal under cl. 15, Letters Patent. The 
learned Judge in holding that the.-admi- 
nistration suit could be maintained relied 
on the provisions of ss. 50, 52 and 53, 
Civil Procedure Code, and ‘on the decision 
ao J, in Anjayya v. Akkamma 
Section 50, Civil Procedure Code, allows a 
decree-holder to execute his decree against 
the legal representative of a deceased judg- . 
ment-debtor, and provides that the legal ` 
representative shall be liable only .to the 
extent of the property of the deceased which 
has come to his hands and has not been 
duly disposed of. Section 52 relates to the 
position. where a decree bas been obtained : 
after the death of the judgment-debtor-and 
has been passed against his legal repre- - 
sentative. Where the decree is. for the.” 
payment of money :out of the -property of ` 
the deceased, it may be executed’ -by the- 
attachment and sale of his property. - Sec- 
tion 53 says that for the purposes of s.-50.. 


| ands. 52, property in the hands of a son : 


or other descendant which is liable under 
Hindu Law for the payment of. the debt 
of a deceased ancestor in respect of which“ 
8 decree has been. passed, shall be deemed , 
to be the property of the deceased which has 
come to. the hands of the sonor other des- 
cendant ‘as. his legal representative: >. 
Section 50.:was 8. 234 of the- Code of 1882.. 
and s.. 52 wasis. 2595 Section 53-is new: 
It was - inserted. in the présent Oode 
(1) 44° WBS6; ? 


nse oO Ait ece, Foe -7 
166 Ind. Gas. 860; A I R1937 Mad” ` 
; MWN M 405, 
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because there'wag a -conflict of judicia’ `- 
opinion in India on the question whether -it'- 
was'necessary for the holder of a decree 
against'a Hindu father to bring a suit to 
realize- his decree after’ the ‘death of. 
the judgment-debtor - or -whether he could - 
proceed to execute against the family pro- - 
perty in the hands of ‘the son without filing’ 
a suit. There is nothing in ‘these sections: 
which justifies the conclusion that-a suit for 
administration will lie where'a Hindu father 
dies leaving no property of his own. 


Under the Mitakshara Law the: father's .- 
interest inthe family estate devolves by,- 
survivorship on his son or sons as the» 
case may be. If the father dies leaving > 
no property apart from his interest in 
the joint estate, he dies leaving no estate.. 
If there is only one son, the son becomes 
entitled to the whole of the family property - 
in his own right, subject to: any lawful: 
charges which may have been created and.. 
to the conditions imposed by his personal.. 
law. Under his personal law, he bas to . 
satisfy out of the family property coming . 
into his hands debts incurred for a family 
necessity. -By reason of the pious obliga- 
tion rule, he can also: be called upon to-- 
pay the debts of his father if they have.. 
not -been incurred for immoral or unlawful 
purposes, These conditions do not, however, :. 
derogate from the nature of the son's.. 
estate'on hia father’s. death. If he is the. 
only son the family estate becomes his... 
entirely, subject to the conditions which 
I have indicated, This being the position, . 
a ‘suit for the administration of father's. 
estate cannot be maintained unless the.. 


; father leaves separate property. It does. 


not mean thata suit may not be filed. A. 
creditor cannot be prevented from filing a 
suit. for the administration of the father's , 
estate and may geta preliminary decrees, 
for account, but if it appears on the taking 
of accounts and the making of the usual 
inquiries that there is no property apart: 
from what was before the fathe<'s death 
the joint family estate -the \Procsedings 
cannot be carried -further. ; There: “i, Gone. 
siderable authority in support of thé View -- 
which I have just expressed. ‘In Gangaram.. 
Keval v. Nagindas Khushaldas (2)°& joint ` 
Hindu family consisted of a father and 
two sons. The father died having incurred 
certain debts. Later, the elder of the two 
sons died. A creditor of the father then- 
filed a suit for the administration of the 
father’s estate. It was shown that the 


(3) 82 B 381; 10 Bom. LR 519, 
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father had left no separate estate. The 
Court treated the suit as a suit for the 
administration of the estate of a living 
person and therefore did not lie. The 
Calcutta, Allahatfad, Patna, Rangoon and 
Lahore High Courts have all held that a 
surviving member of a Hindu family is 
not entitled to letters of administration in 
respect of the estate of a deceased member 
of the family when he has left no separate 
property: vide Durga Prasad Brahai v. 
Jewdhari Singh (3), In re Balmukund Dube 
(4), Kali Kumar v. Nunabatt Kunwari (9), 


Gopalaswamt Pillai v. Meenakshi Ammal. 
(6) and Uttam Devi v. Dina Nath (7). - The- 


same principle is involved here. To quote 
from'the judgment in Gopalaswami Pillai 
v. Meenakshi Ammal (6): 

“A member of an undivided Hindu family during 
his- life is entitled to the beneficial interest in 
the family estate, but on his death that interest 
immediately ceases and the whole beneficial inter- 
ests in the estate belong to the other members of 
the family. There is no'succession to the deceased's 
estate because be has left nothing to sacceed to, 
No part of the joint family estate is, therefore, the 
deceased's estate within the meaning ofs, 218, Buc- 
cession Act.” 

In Anjayya v, Akkamma (1) Horwill, J. 
held that a creditor of a Hindu father 
dying undivided from his son is entitled 
to bring a suit for administration against the 
son, The learned Judge considered that the 
obligations of the son are precisely those of 
an-heir, for he is liable for the lawful debts of 


his father to the extent of the assets: of the - 


joint family property which come into his 
hands, He also expressed the opinion that 
the very reason that would make it equit- 
able and desirable ‘to enable a creditor to 
file an administration suit would make it 
equitable and: desirable that: a creditor 


should be allowed to bring an-administration ` 


suit against an undivided son of the debtor. 
We must: express our dissent. The son is 
not thefather’s heir so far as the family 
property is concerned, and “equitable con- 
sideration” cannot turn his property into 
his father's estate. The decision in 
Anjayya v. Akkamma (1) will therefore be 
overruled, inthe course of the argument 
our attention has been drawn to the Full 
Bench decision of this Court in In the 


(3) 62 O 733; 161 Ind. Oas. 595; A I R 1936 Oal. 116; 
61 OL J593;8R 0538... - + K 

(4) A I R 1930 All, 83; 126 Ind. Oas. 357; Ind. Rul, 
(1930) All. 837. 


6) AIR 1923 Pat. 98; 70 Ind. Oas, 155; (1923) Pat. 
940, `- PET, : : : ih 


(6) 7 R 30;(115-Ind: Gas: 905; AI R 1929 Rang. 99; 
Ind. Rul. 


r (1929) Rang, 137. ig, uae A gh 
(T) AI'R 1919 Lah. 235; 51, Ind. Oas. 651; 56 PR 


919; 89 P LB 1919, 
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matter of Dasu Manarala Chetty (8). In 
that case the family property consisted in 
part of shares standing in the name of 
the father. On the father’s death these 
shares devolved upon the son under the 
rule of survivorship, but the company which 
had. issued the shares refnsed to recognize 
the, son's right, to them unless he obtained 
letters of administration. In these circum- 
stances, he- applied for letters of adminitra- 
tion of his father's estate and the question 
which the Court was called upon to decide 
was what-amount-he should be called upon 
to: pay avstamp fee. It was held that as 
he wanted letters of administration the 
letters would only -be..issned to him on 
paying the stamp fee based on the full 
value of. the shares, The Oourt consisted 
-of Benson, Miller and Sankaran Nair, JJ. 
Benson, J. made no referenee to the right 
of the son to apply for letters of adminir- 
tration nor did -Sankaran Nair, J. They 
regarded the question involved as relating 
merely to: the amount of stamp fee the 
applicant should pay. Miller, J., did say 
that the son wasa person to whom letters 
could be issued, but in spite of this we 
cannot regard this case as being an 
authority in support of the contention of 
the plaintiff-respondent that the present 
suit can be maintained. The decision was 
merely concerned with the amount of stamp 
duty to be paid for letters of administrae 
tion which were required to enable the son 
to get possessionof the shares which were 
his by right. 

Mr, Patanjali Sastri on behalf of the 
plaintiff-respondent has asked us to regard 
the family estate in acase of this nature 
as representing a fund from which a 
father’s debts can be paid, and he says 
that in these circumstances the tfemily 
estate should be looked-upon as being his 
estate. This argument cannot be accepted 
in face of the very definite rule of the 
Mitakshara Law that onthe death of the 
father the son takes the father’s interest 
in-the joint estate not as his heir but by the 
right of survivorship. Whe appeal succeeds 
and the suit will be dismissed with «costs 
in favour of the appellants both here and 
blow. 

N.*3. Appeal allowed. 


(8) 33 M 98; 4 Ind. Oas. 1064; 19M L J591;6M LT 
288 (F. B.). 
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- LAHORE HIGH COURT 
Criminal Appeal No. 304 of 1939 
May 24, 1939 
Tak Os AnD AND DaLIP Siwan, JJ. 
ABDUL KHANAN WATAMIR~—Oowvyior— 
APPELLANT 
versus 
EMPEROR—Oppositr Party 
Penal Oode (Act XLV of 1860), ss. 304 (1), 302— 
Held on facts that offence fell under s. 804 e and 
not under a 302. 
At about 10 o'clock at night the acoused saw 
a man going out of the chaubara where his wife 


was, at the time. He ed him but the latter 
ran away. He enguired from his wife who he was 
and she instead o replying to the question, abused 

; whereupon he pi the chhura which wags 
lying close by, and killed her: 

Held, that the accused acted under grave and 
sudden provocation and his offence was not murder 
but fell under s. 304, Part I, Penal Code, 

Or. A. from an order of the Additional 
Sessions Judge, Lahore, dated February 28, 
1939. 


Mr. Feroze-ud-Din Ahmad, 
lant. 


Mr. Basant Krishan, for the Advocate- 
General, for the Orown. 


Tek Chand, J.—The appellant, Abdul 
Khanan, bas been convicted by the learned 
Additicnal Sessions Judge, Lahore, of the 
murder of his wife, Musammat Mahbuba, 
and has been sentenced to death. He hag 
appealed and his case is alse before us 
under s. 374, Criminal Procedure Oode, 
for confirmation of the capital sentence. 
The appellant is a carpenter by profession. 
He originally belonged to Naushera, District 
Peshawar. Some time ago, he shifted to 
Lahore, and has been working here as a 
tongamaker. About four months before 
the occurrence, he hired a chaubara in a 
largely populated premises, known as Katri 
Imam Din in Faig Bagh, from P. W. No. 2, 
Nizam Din, son of Ilahi Bakhsh. His wife, 
Musammat Mahbuba also lived with him 
in this chaubara. His mother, Musammat 
Iya Jan, was engaged as a maid servant 
and jived 'in Shah Mohammad Ghaus, 
Lahore. On the night between Novem- 
ber 30 and December 1, 1934, Musammat 
Mahbuba was killed, while lying on a cot 
in the chaubara, 


for the Appel- 


On the morning of December 1, 1938, at 
about 7 o'clock Nizam Din, son of Ilahi 
Bakhsh (P.W. No. 2), was yoking his cart 
in the compound of the katri when the 
appellant came to him and told him that 
he had killed his wife the night before, 
On being questioned as to why fe had done 
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so, he replied that when he returned to the ` 


house at about 9 P. m., he saw a man with a 
lungi coming out of the chaubara where hia 
wife was. He pursued the man but the 
latter ran away. 
wife as towho he was, but she, instead of 


replying to his question. began to abuse í 
therefore, killed her with a 


him. He, 
chhura, Nizam Din (P. W. No. 2) called 
another Nizam Din, son of Piran Ditta 


Ha enquired from his . 


(P. W. No. 3), and Nur Din (P. W. No. 4), . 


who both lived in the same katri, and asked . 


Nur Din to go to the chaubara to verify if 
Musammat Mahbuba had really been killed., 
Nur Din went upstairs, saw the body of 


Musammat Mahbnba lying on the cot with.. 


the throat cut and head hanging down. : 


He then came back’ and informed Nizam . 
Din (P. W. No 2), The appellant was taken _ 


to the Police Post at Misri Shah where the 


first information report was made by Nizam | 


Din (P. W. No. 2) at 8-30 a m. in the ` 


presence of the appellant. The 
Inspector returned to the katri accom panied 
by the appellant and the witnesses and 
started the investigation. ‘The appellant. 


Sub- . 


was wearing, at that time, two shirts, a | 


pull-over and a salwar, all of which were 


stained with blood on the front side. These , 


clothes were removed from his person and 
in due course sent to the Imperial Sero- 


logist for examination, who reported that . 


the stains were ofhuman blood. Below the 
cot were found a blood-stained knife 
(Ex. P-7), the blade of which was 1-7" long 
and 2” wide, and another knife of the same 
type (Ex. P-8), which the appellant used 


for cutting rubber for tongas, The pillow - 


and bedding, on the charpoy on which the 
dead body of Musammat Mahbuba was 


lying, were also stained profusely with... 


blood. On another cot, there was a quilt 
which bore stains of semen, The Sub- 
Inspector, after the necessary formalities, 
despatched the dead body for post mortem 
examination, which revealed that the 
deceased had 19 incised wounds on the face, 
the neck and the arms caused with a sharp» 


-edged weapen. A few swabs of the vaginal 


contents of Musammat Mahbuba were taken 


and sent for examination to the Ohemical - 


Examiner, who gave the opinion that they 
had semen on them. The contents of the 
stomach indicated that the deceased had 
had meals about three hours before death. 
On December 3, 1938, the appellant was 


Magistrate, First Olass, for recording his 
confession. The Magistrate took all neceg- 


Bary precautions and recorded the confession ` 


N otek an 


“produced before Mr, Sant Ram Maini, - 


1939 : 


“tix. P-Q): In this the appellant stated that 

it about 9 o'clock at night, three days ago, 
=e had killed his wife with a chhura in his 
}0use in Faiz Bagh, with which he used to 
_sut‘motor tyres. He said that Le had killed 
«6r because she was unchaste, : He further 
«tated that he did not see her with any 
hor man on that duy ; he had a quarrel 
‘vith her as she demanded money for 
xxpenses and he had no money togive, She 
lemanded money twice or thrice but he 
«efused. He then got infuriated and killed 
Bher. Before the Committing Magistrate, the 
sppellant reverted to the statement, which 
ae made to Nizam Din and others on the 
«morning of December 1. He admitted 
kaving killed ber, as 
sharacter, 
“He further stated that on the night in 
«question he saw one Man in white clothes 


«emerging from his house. He ran after ' 


Bim but could not catch him. He ques- 
Mioned his wife about that man, ‘but she 
would not disclose anything. He then 
noticed some semen stains on the quilt. He 
questioned his wife again, but she said 
nothing. He promised to divoree her on 
the following day, provided she. frankly 
admitted her fault, As she evaded straight 
answers, he lost self-control, and in. rage, 
killed her there and then with the chhura 
(Ex. P-7), At the trial, evidence was given 
by the two Nizam Dins (P. Wa. Nos. 2 and a) 
and Nur Dia (P. W. No. 4) as to the oral 
confession which the appellant had made to 
them on the morning of December 1. The 
Magistrate, Mr, Sant Ram, also appeared 
and proved having recorded the confession 
Ex. P-Q, made before him by the appellant 
on December 3, 193~, 

At the conclusion of the trial, the appele 
lant retracted the confessional statements, 
made by him before Mr. Maini and before 
the Committing Magistrate. He denied 
having made any oral confession to Nizam 
Din and others. He declared that he was 
innocent and did not know anything as to 
how Musammat Mabbuba had been killed. 
He stated that on N ovember 30, he came to 
the house at about 5 P. M., Temoved his 
clothes and placed them on the cot, 
and his wife then had: their meals, after 
which they both sat together and talked. 
He then had intercourse with her, after 


which he went toa hamam to havea bath 


at 10 P, m. From there he went'to his 
mo her in Shah Mohammad Ghaus, where 
his sister's son was suffering from fever. 


He spent the night with his mother, and. 
on teng to the katri in the morning , 


"om 
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He - 
~ careful consideration, Lam inclined to the 
., view 
appellant in tbe first statement, made by 
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he found his wife laying dead on the cot, 
with her throat cut. He further stated that 
his wife was a woman of very good character - 
and that he had never suspected her of 
infidelity. She never demanded any money ' 
from him for expenses, as he used to keep 
her well-provided with all that was necese 
sary. The learned Additional Sassions. 
Judge has held it proved that it was the 
appellant who had killed Musammat 
Mahbaba on the night of November 30. He 
has further held that the story that be did 
so under grave and sudden provocation was 
not established, as ıt was most unlikely 
that if the appellant really saw astranger 
going out of the chaubara ne' would not have 
Taised a hue and cry at the time. The 
fact that no footemarks were found atthe . 


“ place where the stranger is alleged to have 


jumped over, from the roof all showed that 
this part of the oral confession made by the 
appellant to Nizam Din and others on the 
morning on December 1 was untrue. He. 
has accordingly found the appellant guilty 
of murder, Before us, Counsel has argued 
that if the retracted confession of the 
appellant be left out of consideration, the 
evidence on the record is not sufficient to 
establish that it was the appellant who had 
killed Musammat Malibuba. But we are 
unable to accept this contention as correct. 


“Tne fact that the appellant and his wife 


lived in the same chaubara, that on the 
morning the woman was found with her 
throat cut and several incised wounds on 
other parts of her body, that below her cot 
was found a bloodstained chhura belonging 
to the appellant, and that all the clothes 
which -the appellant was wearing were 
stained in the front with human blood, the 


: existence of which he has failed to explain, 


lead to the irresistible conclusion that it 
was the appellant who had killed her. 

The real question for consideration is, 
what were the circumstances under which 


the appellant killed Musammat Mabbuba. 


On this point nothing can be said definitely, 
the only evidence being that of the state- 


ments made, from time to time, by the 


appellant, which’as has been stated above, 
are conflicting. After giving ths matter 


that the explanation given by the - 


him to Nizam Din and others on.the morne 
ing of December 1, must be accepted. It 


.is no doubt true that there is no independent 
evidence as to the visit of a stranger tothe ‘ 


chaubara on the night of the occurrence. 
But, ‘at the same time, I think too much 
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emphasis cannot be laid on this circume 
Stance or on the fact that the appellant did 
not raise an outcry when he alleges, he 
met the man going out of the chaubara. It 
was late at night and at that time, in the 
end of November, most people living in the 
katri, would be inside their rooms and 
would not Know what happened in or out- 
side the chaubara, Nor is the failure of the 
Sub-Inspector to detect any foot-emarks on 
the ground, of any significance, The katri 
is thickly populated ; no less then 150 per 
sons live in it; and it is not likely that the 
footemarks (if any) would have remained 
intact till about 16 o'clock the next day, 
when the Sub Inspector arrived on the spot. 


I think, in the circumstances, the earliest, . 


confessional statement made by the appel- 
lant to Nizam Din'and others, and repeated 
by him before the -Oummitting Magistrat Ə, 
must be -accepted as correct. At-about 
10 o'clock at night the appellant saw a man: 
going out of the chaubara where his wife 
was atthe time. He pursued: him. but the 
latter ran away. He enquired from his wife 
who he was and she instead of replying to 
the question, abused him ; whereupon he 
picked the chhura which was lying close by, 
and killed her. On these facts, there can 
be no doubt that the appellant acted under 
grave and sudden provocation. and his 
offence is not murder but falls under s. 301, 
Part 1, Indian Penal Code, 

I would accordingly accept the appeal, 
alter the conviction from one under: s. 302 
to that under -s. 304, Part 1, Indian Penal 
Oode, and sentence the- appellant, Abdul 
Khanan, to rigorous imprisonment for three 
years. 


Dalip Singh, J.—I agree, 
B. Conviction altered. 


MADRAS HIGH COURT 
Oriminal Revision Case No. 650 and 
Petition No. 618 of 1938 
January 10, 1939 
‘ _- Panpeane Row, J. 
In re APPAJI GOUNDAN—PETITIONER 
Criminal Procedure Code (Act V of 1898), s. 476— 
Evidence of witness believed by ‘Appellate. Court’ 
though disbeliesed by trial Court —Trial Court, tf can 
prosecute him for perjury on strength of very testi- 
aow which has been disbelieved by Appellate 


whose evidence was accepted by the A ate 
is prosecuted by the trial Court for oa 

j ofthe very‘testimony which 
believed by- the -Appellate Gourt. ‘Such a prosecu- 
tion jn the interest of justice cannot be allowed. 


i 1 ii Wy A a 
In re APPAJI GOUNDAN (MADR,) 


ss 
It would almost be a judicial scandal if a ki ts 


-OD- i 
lad been dis-. - 
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Or. R. Oase and P. from an order of the 
District Magistrate, Salem, dated August 3, 
1938. 


Mr. C. S. Swaminathan, for the Petitioner. 
The Public Prosecutor, for the Crown. 


Order.—This is a petition to revise the 
order of the District Magistrate of Salem 
dismissing an appeal from the order of 
the Sub-Magistrate of Dharmapuri filing a 
complaint against the petitioner for perjury. 
The petitioner is said to have committed- 
perjury in respect of his statement that the 
injury received by him was the result of 
a fall on a stump; whereas the case for- 
the prosecution was that it was the result 
ofa gun shot wound. It is thus clear that 
this is a case where the injured man did-- 


. not allege anything against the sccused. 


in the case. He was, however, treated as 
hostile and crossexamined by the proe. 
secution though the offence disclosed wag- 
one which is compoundable with the per- 
mission of the Court, namely an offence 


' punishable under s. 337, Indian Penal Code... 


The injury was, moreover; slight. In any: 
case the sentence pronounced by the Sube- 
Magistrate was a fine of Rs: 50. Apparently, 


man’s evidence and acted on the evidence 
of the other witnesses in the case and con-- 
victed the accused in the case. The 
accused appealed 'and on: appeal he was 


7 acquitted. It is thus clear that the Appellate - 
““ Oourt was not of opinion that the evidence, 
/ given by tbe injured man was false. On 


the other hand, it appears to have acted on 
that evidence -in coming to the conclusion 


- the Sub-Magistrate disbelieved the injured . 


that the offence had not- been established, - 
In -these circumstances, it is-startling to . 


find a prosecution being launched by -the - 


Sub-Magistrate whose judgment: had been- - 


upset in appeal. It is not as if-further 
evidence has been since discovered. This 
appears ‘to betray a spirit more like 
vindictiveness than a desire to advance the 


L 


interests of justice, and it is a- matter- of | 
regret that the -learned District Magistrate -- 


did not: perceive this aspect -of the-matter 
and -declined to allow the appeal that was 


- preferred to-him,-and the petiticner had to 
‘come to the High Court for redress. 


To 
my mind, the broad facts-of the case already 
mentioned: by me are more than sufficient 
to show that it is most inexpedient in the ` 
interests of justice: that a prosecution like 


almost be- a judicial scandal if a: witness’ 
whose evidence was accepted by the-Appel-- 
late Court is prosecuted by the trial Oourt 


Y this~ should be <allowed to go -on ; it would-- 


1934 


for perjury on the strength of the very 
testimony which had been. disbelisved ‘by 
the appellate Oourt. The revision is, there- 
fore, allowed and the complaint is ordered to 
be withdrawn. i i 

N.-D. Revision allowed. 


CALCUTTA HIGH COURT 
Oriminal Reference No. 1 of 1939 
BARTLBY AND Rat, JJ. 
CORPORATION or CALOUTTA— 

; OOMPLAINANT 


À vergus 
DULAL OHANDRA PRAMANIK 
AND ANOTHHR —AOCoUsED 

Limitation Act (IX of 1908), Sch, I, Art. 144-A— 
Ariicle, if applies to application under s. 364 (1), 
Oalcutta Municipal Act (III of 1923.) 

Article 146-A, Limitation Act, applies only to suits 
and an application under s. 364 (1), Oaleutta Manici- 
pal Act, not being a suit, the article does not apply 
to it. 

Messrs. N. K. Basu and Pasupati Ghose, 
for the Complainant. : 

Messrs. Bimala Ch. Deb and Sailendra 
Nath Mitra, for the Accused. 

Rau, J.—This is a reference by the Presi- 
dency and Municipal Magistrate of Oalcutta 
under s. 432, Criminal Procedure Code. The 
question of law cn which he seeks the opi- 
nion of this Court is whether “Art. 146 
(a), Sch, I, Limitation Act, applies to 
this case.” Presumably the reference is to 
Art, 146-A, for there is no such Article 
as 146 (a) in that Act. The case before the 
learned Magistrate was an application under 
8. 364 (1), Calcutta Municipal ‘Act of 1923, 
for the removal of a masonry platform 
alleged to be causing obstruction on Ram 
Nath Pal Road. ‘lhe question, as framed, 
therefore is whether Art. 146-A, Sch, I, 
Limitation Act, applies to an application 
under s. 346 (1), Oalcutta ‘Municipal Act 
of 1923. Such an application is plainly not 
asuit and therefore the aforesaid Article, 
which applies only to suits caunot apply to 
such an application. This is conceded by 
both parties. It may be thatthe question 
which the learned Magistrate meant to refer 
to this Court was“rather different from the 
question which he has actually formulated, 
but we can only answer the question actually 
formulated. 


Bartley, J.—I agree. 
D. Answered in negative, 
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SIND JUDICIAL COMMIS- 
SIONER’'S COURT 
Criminal Revision pe pueenion No. 77 of 
l 193 


April 5, 1939 
Davis, J. O. AND TYABJI, J. 
EMPHROR-—PROoSROUTOR 


versus 
ALISHER DOST MUHAMMAD 
AND OTHERS—RESPONDENTS 

Oriminal Procedure Oode (Act V of 1898), as. 110, 
118, 149 — Substance of information relating to 
‘disputes relating’ to land — Special provisions of 
“8. 145, apply, excluding s. 110. 

W here Ae substances of information received 
“under s. 110, Criminal Procedure Oode, as set out 
under s. 112, relates to disputes concerning land, 
“special provisions of s. 145 apply excluding the 
Pgeneral provisions of s. 110. 


7 Or. R. App. to quasi the order, and all 
proceedings pending before the Sub-Divi- 
Sional Magistrate, Nausnanro, 


Mr. Partabrat D. Punwani, Advocates 
General, for the Crown, 


Mr. Kundanmal Dayaram, for the Infor- 
mant. (Khushiram). 


„t 
Davis, J. C.—This is an application by 
.Qoverament to quash certain proceedings 
pending in the Oourt of the Sub-Divle 
sional Magistrate of Naushahro under s, 112, 
Oriminal Procedure Oode, against three 
men, Alisher, son of Dost Muhammad, Abdul 
Razak, son of Alisher, and Muhammad 
Nawaz, son of Parial, on the ground that 
it is clear from the ınformatıon upon which 
the Sub-Divisional Magistrate has acted 
that the real dispute between the parties 
_Telates to lands and that s. llu, cls, (a), 
(6) and c) under which it appears the 
, Magistrate hastaken action are inno way 
appropriate to the circumstances of this 
case. In arguments before usthe learned 
Advocate-General first took the point that 
a mere repetition of the words contained 
in cls. (a), (b) and (c)o£f s. 110, Oriminal 
Procedure Code, does not satisfy the re- 
quirements ofs. 112, Criminal Procedure 
Oode, That section requires that the subo 
stance of toe informatioa received shall be 
set forth. There is aruling of this Court 
to the effectthat a mere repetition of the 
clauses of s. 11U does not satisfy the “pro- 
_vis.ons of 8.112, for, the purpose of gs. 112 
is to give the accused notice of tne case 
he has to meet, anda mere repetition of 
some of the clauses of s, 110, Oriminal 
. Procedure Code, does not do tnis. But that 
' rulayg' does "not láy down tilat the proceed- 
ings asa result are nullified. Toat ruling 
Dig'to,the, eect that the! omission to sale 
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the substance of the information is a grave 
and substantial irregularity, andifit be 
shown thatthe accused has thereby been 
prejudiced, the order of the Court should 
be set aside but that in the absence of 
such prejudice, the proceedings cannot be 
treated as void ab initio; and the view 
of the Madras High Oourt, Ranga Reddi 
v. Emperor (1) is much the same. 

We ourselves think that the application 
of the material words in s. 112, Oriminal 
Procedure Oode, must depend upon the cir- 
cumstances of each case. Section 112 
Tequires that the substance of the infor- 
mation received shall be set out. Sec 
tion 110 empowers certain Magistrates 
upon the receipt of information to require 
persons to show cause, and what the sub- 
stance of the information Within the mean- 
ing ofs. 112, Oriminal Procedure Code 
may be, depends upon the information 
received by the Magistrate under s. 110. 
Both sections, in fact, must be read to- 
gether and what is necessary to Constitute 
the substance of information within s. 112 
will depend upon whatis the information 
received under s. 110, Criminal Procedure 
Oode. Presumably a Magistrate will not 
act under s. 110 unless he has information 
the substance of which he can set out under 
s. 112, Oriminal Procedure Code. But we 
do not think that the real point in this case 
is the fact that the Magistrate has merely 
repeated some of the clauses of s. 110 
Oriminal Procedure Code, because, we think, 
that the information upon which he has 
acted and which is upon the record and which 
is a petition by 9 persons, all Hindus, in 
the villages Gajra, Bhorti and Tharushah, 
shows quite clearly that the proper section, 
if any, 18 not s. 110 at all but s, 145, 
Oriminal Procedure Oode, and if the learn- 
ed Magistrate has set out the substance 
. of information on which he acted, ass 112, 
Oriminal. Procedure Oode required, he 
would. have been bound to give first place 
to that part of the infurmation which relates 
to a dispute about land, for, it appears to 
us that the ullegations against the three 
men, Upon whom fotice has been issued, 
th® they give refuge to. thieves and 
baamash and they encourage thieves in 
their thefts are merely matters of form put 
in as an introduction to the real complaint. 
The real complaint begins: - 

“They encroach upon the old kabuli and keep 
posseasion forcibly over the other lands, They do not 


(1) 43 M 450; 55 Ind. Oas. 792;,A I R1930 Mad, 
: 684; 21 Or. L J 354; 38 M LO ILL W 834; 
(1920) M W N 388, 
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ani the owners of the land to come in thei 
anas 

Then the petition proceeds to faci nn 
gives instances of disputes about’. land, sọ 
that where the petition approaches precision 
and gives facts, it relatesnot to matters to 
which cls (a), (b) and (e) of s. 110, 
Criminal Procedure Code apply, but to 
Inaiters appropriate tos. 145, Oriminal 
Procedure Gode. After 24 pages of detail 
Telating to disputes over land, the petition 
closes witha repetition of the statement 
first made that they give refuge to dacoits 
and thieves. It appears to us clear and 
we think that it should on re-consideration 
be clear to the learned SubDivisional 
Magistrate that if he were to set out the 
substance of information within the mean- 


‘ng of 8.112, Orimin:l Procedure Code, 


that information would relate to disputes 
relating to land and to such disputes, 
s. 145, Criminal Procedure Oode spscitically 
applies. Sub-clause (10) of s. 145, Oriminal 
Procedure Code, says : 

“Nothing inthis section shall be deemed tobe in 
derogation of the powers of the Magistrate to proceed 
under s 107.” 

The Magistrate has not proceeded under 
Procedure Code. We 
think that where, as in thə circumstances 
of this case, a special provision of the Ocde, 
s. 145, is applicable, that special provision 
excludes the general provision of s. 110, 
Oriminal Procedure Oode, as the section 
under which action should be taken. In 
short, read asa whole, the petition, upon 
which it would appear the learned Sube 
Divisional Magistrate has taken action is a 
petition that relates to disputes about land 

and that the charges which fall under 


“ols. (+), (b) and (e) of s. 110, Oriminal 


rocedure Oode, sare supported in no way 
‘the statement of facts asthe real matter 

in dispute, We think, therefore that, these 
proceedings unders. 110, Oriminal ’Proce= 
dure Code, are misconceived and have no 
legal basis and should be quashed. We 
order accordingly. 


D. Proceedings quashed, 


` 
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__, ALLAHABAD HIGH COURT 
Criminal Revisions Nos. 554, 955, 556 
aud 68/ of 1938 
April 12, 1939 
RaOHHPaL SINGH, J, : 

BHOLA NATH AND OTHBRA—-APPLIOANTE 
versus 
EMPHROR—Oppostrg Party 

Evidence Act (I of 1872), 88.114, 133 — Approver— 
Statement by —Value of—Corroboration, necesstty of 
—Criminal Procedure Oode (Act V of 1898), sa. 337, 
288—Magistrate tendering pardon— Duties of —State- 
ment of approver in Court of Oommitttng Magistrate 
and another in Revision rt— Former atatement, 
if can be admitted and relied upon in Sessions Court 
—Evidence Act (I of 1872), a 10—Scope—Oonspiracy 
—Proof of—Approver's statement at trial and letters 
connecting members of conspiracy — Admtsarbility 


ie b 4 
r“ 
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The question as to whether or not a statement 
of an approver should be taken into conmderation 


or should be totally rejected is one which will depend | 


on the circumstances of each case. Beyond reiterating 
the law on the subject, which is tothe effect that the 
Btatement of the approver must be very thoroughly 
scrutinized and shouid not be accepted unless ıb 18 
corroborated by other independent evidence inthe 
Case, no hard and fast rule can be enunciated which 
will govern all cases. There may be cases in which 
aD approver has made positively false statements in 
respect of a paiticular point and yet the evidence pro- 
duced in a case might go to prove beyond any doubt 
thatin other respects the evidence of the approver 
was trustworthy and was fully corroborated by the 
: very best evidence produced, It would be wrong in 
that case to suggest that because the approver has 
made a Wrong statement on a particular point, so his 
whole evidence should be rejected. |p. 199, col. 1 | 
All that the officer who can grant pardon under the 
provisions of s, 337, Criminal Procedure Uode, has to 
see 18 whether on the intormation at his disposal there 
is a prima facte case against the person to whom 
pardon 13 going to be tendered for an oftence which 
is exclusively triable by a Uourt of Sessions, If that 
is so, he is competent to grant a pardon.- It 18 no 
part of the duty of the magistrate to take upon 
himself the task of making a thorough and searching 
ingury im order to find out whether the offence 
‘Which has been ‘committed by the person 1s one 
which will be triable by the Court of Session or by 
& Magistrate. As soon asthe Magistrate is informed 
that the offence 13 one which, according to the inveati- 


gating autholity 18 exclusively triable by the Court. 


of Session, then his daty ıs to record the statement 
after granting pardon to the person put before 
him, |p. 146, coL 1} 

Where an approver has made one statement before 
the Uommitting Magistrate and another statement 
before the Sessions Vout, the bessions Judge is 
competent to admit in evidence the statement made 
by the approver in the Uourt of the Committing 
Magistrate and to treat it as evidence. It 15 also 
open to him under the provisions of law to hold that 
the statement made by the approver before the Magis- 
trate Was a correct statement and that ıt should be 
relied upon in spite of the statements which the 
Spprover introduced before him in the Uourt of 
Bession. |p. 190, col, 2. | 

Section 1U, Evidence Act, is quite comprehensive; 
this section renders admissible in cases of conspiracy 
such evidencs which is not ordinarily admissible 
under the English Law, or under the Indian Law. 
Direct evidence 15 not essential to prove a conspiracy, 
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From the very nature of cases of this description, it 
can be seen that it is not possible for the prosecution 
to produce a written agreement to show that certain 
persons entered into a conspiracy. The question as 
to whether or not there was a conspiracy has to be 
decided in reference to the circumstances which 
might be proved in the case. No fixed rules can be 
laid down for proving a conspiracy ; in some cages 
it may be possible to prove the existence of a con- 
Spiracy by producing letters orsome writings of the 
conspirators. In other cages, the existence of a 
conspiracy may be proved by oral evidence, Then, 
there may be cases in which the fact may be proved 
by evidence of surrounding circumstances and by the 
antecedent and subsequent conduct of the accused 
rsons. The existance of the assent of minds which 
ie involved in a conspiracy may be, and from the 
of the crime, usually must be, inferred from 
the proof of facts and circumstances which, taken 
together, apparently indicate that they are merely part 
of some complete whole. The first thing for the 
prosecution in a case ofthis type is to give satisfactory 
evidence to show a common purpose Where, on 
this point, the prosecution produces the approver, 
and proves a large number of letters which would 
connect various members of the conspiracy, these 
letters and the statements of the approver would be 
edmissibie under s. 10 against members of the con- 
spiracy. R.v. Murphy (1), referred to, Bacha Baby 
v. Emperor (2), distinguished. [p. 198, cols. 1 & 2.] 


Or. Rs. from the order of the Sessions 
Judge, Saharanpur, dated April 25, 1938. 


Messrs. G. S. Pathak, K, D. Malaviya, 
B. S Darbari and Gopalji Mehrotra, for the 


Applicants. 


Mr, Kedar Nath, for Deputy Government 
Advocate, for the Crown. 


Order.—These are four connected revje 
sion applications arising out of the same 
judgment and can therefore be conveniently 
Bhola Nath, Bakshi 
Ram, Salig Ram and Debi Das, appli- 
cants, were tried in the Court of the learned 


` Assistant Sessions Judge -of Dehra Dun 


ong with several otner persons. The 
ea persons were charged: with having 


‘committed offences contrary to ss. 409, 417, 


120-B, 467 and 471, Indian Penal Code, 
Eleven accused persons were sent up for 
trial before the Oourt of the learned Assia- 
tant Sessions Judge. Two of them were 
acquitted by him and he found that tne 
case was proved against the remaining 
nine accused who were convicted and 
sentenced to various terms of imprison» 
ment, These convicted persons preferred 
appeals against their convictions and 
sentences which were heard by the learned 
Sessions Judge of Saharanpur, He accepte 
ed the appeals of Narendra Nath* and Gur 
Dat Singh. In the case of Sri Kishen, he 
contirmed his conviction but reduced the 
sentence of imprisonment to the terms for 
which he had already been in jail. The 


for ' revision.. 
-filed a, revision which.was. dismissed by, a 
learned. ‘Judge ofthis Court. . The, prosecu- 
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áppeals of the other accussed were dismissed. 


. Four of. them named. above. have preferred 


revisión” applications’ ,against the ‘order 
passed by'-the learned Sessions. Judge. 
M ohan: Lal has not preferred an ‘application 
One. Ram’ Kishen ‘Singh had 


‘tion story which has. been believed by the 


: Courts ‘below, can ery, busi bë, stated; as . 


follows. `. 
. In the month ot ‘August, 1935, “Babu 


- Ram Ohandra Singh, Sub-Inspector, District 


Intelligence , Staff, was posted at, Hardwar. < 


. It was’ alleged “that. “he, feceived; some ` 


information -on August 23, that some people 
at Hardwar were in the habit of forging used 


‘railway tickets so that they’ might be used - 


again. , These. tickets were forged and then . 
‘passed on to various. ‘persons. According 
to :the information, one Mohan Lal, who’ 


resided ‘in Hardwar, used’ to receive used `, 


Tailway . tickets” Dy "post. from’ Various 


_ Persons residing in other stations. On the 


receipt of this information, the Sub-Ins- 
pector named above paid” a vist -to the ` 
Post Office at Hardwar in order to find, 
out whether any such correspondence could 
be detected, On August 24, 1935, the 


. SubeInspector' paid a second’ visit to the 


Hardwar Post Office. It is said that this 
time he was successful and that he found 


in the Post Office one letter addressed to 


“Diwan Chand, cja Mohan Lal.” The letter 


was opened in the presence of the Post 
Master and some other persons and the 
“prosecution case was that inside it five 


used railway tickets were found. The Sub- 


‘Inspector got these tickets*initialled by the 


Post Master and then they were put back 
in the letter which was closed and was sent 
in ordinary coursé to the addressee thereof. 


“Mr. Ram Ohandra Singh receivéd further 


‘information that Mohan Lal had received 
‘the used ticketa referred to above and that 
‘some persons would be using those ‘tickets 
_at the Railway Station of Hardwar. It is 
“alleged that in the evening of August 24, 
1935, the Sub-Inspector™ proceedéd to the 
Railway ‘Station “of Hardwar and there 
' arreste ` Mohan, Lal and Gur ‘Bachan 
“Singh who were sitting inside a third class 
, compartment. ~ When ` their persons wére 
‘searched one genuine ticket was’ found in 
the possession of edch of. them -and several 
‘used and forged tickets from the possession 
of Mohan Lal. 

On the same date after effecting the 
arrest of these two persons the Sub-Inspec- 
_ tor went to another part of” Hardwar known 


aas À 
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‘as Har Ki Pairi. The prosecution case is 
that it had. been arranged by the Sub- 
Inspector with the help of Harish. Ohandre 
and others to make an attempt to arrest 
the persons who weré in the habit of ‘sell- 
ing used tickets. That day -tte Sub-Inspector 
had | approached “Mr. © Murari. Lal, a 
Deputy Magistrate, and [hd made an appli- 
cation before him showing what his intention 
was and the result was that a currency 
pote: of the value of Ra, -5 was! initialled 
. by the Deputy- Magistrate Mr.- Murari- Lal 
“and this: the Sub-Inspector kept ‘with-Him. 
“ln the evening the _ Bub-[ospector along 
“with certain other persons was near. Har 
Ki Pairi. The note initialled by the: Deputy 
‘Magistrate: had‘ ‘been* * given’ by ‘thre ‘Sub- 
lúspėctor to Babu Harish Ohandra and it 
had been arranged «between. .the Police 
party. that on +a- given: singal the Police 
party’ would come forward and arrést ‘persons 
"who might be ' found’ ‘attempting’ to sell 
‘the used tickets., dt is alléged that. Harish 
“Chandra saw Sundar. Singh,: approver,’ who 
-was accompained by: Debi Vas‘ and Sundar 
 Sitigh was abkéd “to Bell a ticket. ` ‘The pro- 
-secution case is that Sundar Singh in his 
turn asked. Debi-Das to hand over one ticket 
-to Harish Ohnandra -ca -payment: of-- Rs: ‘2, 
- Harish Ohandra handed over “that initialed 
-@arrency note to Sundar Singh, He ‘had no 
- change.. He asked Debi-Das whether he 
“had some change, Debi Das replied that he 
- had none bur that he himself had 4’ note of 
“the yalue of Rs. 5 ‘and that he would go and 
uget it changed so that the balance due to 
-Harish Ohandra might be-paid, Thereupon 
"he proceadéd to get the “ndhe changed.” In 
“the méantimé ‘atthe given ‘signal the 
. Police rushed forward.and arrested Sundar 
-Bingh. - Immediately- afterwards Debi ‘Das, 
“Wwho'had “gone” to cnamgé ‘the Rs: 5- “bbe, 
“Tetiined’ And hé was also. arrested, — One 
“used. railway. ticket, Ex. 3 is said to. have 
“been found on the person of- Debi Das*‘al 
“the time” of the - “getitoh ‘which was’ madé. 
“After thie the party “of the Stib-Inspector 
went tothe shop of “Mohan Lal. ‘There a 
-search was made but: withthe- exception 
‘of two’ envelopes anda “piece ol” Paper, 
‘EXT BB nothing êlo was recovered. When 
‘Sundar Singh had been a pprehended.shorte 
‘ly- before, one ‘Key:-whbich was ın -his- posses- 
‘sion’ had © ‘been ° ‘taken: over’ by the’ Sub- 
‘Jnspestor ‘and when’ bis” partý arrived in 
‘the. building in which SunderSinga’s quar 
-ters-were, tnat key was handed” over-to him 
and then at a earch a number ‘of articles 
Aone “tecoveréed. ‘Théy ~incltided 22” ubed 
tickets, 13. „used. bite ot. Band paper, Bome 
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rabber erasers, sticking matter and some 
post-cards (Has. 49 to 70) and some unused 
"Band -papers were also found. ' 

On the following day, that is to say, 
on August 25, 1935, the Sub-laspector 
recorded the statement of Sundar Singh. 
“On 2¥th Sundar Singh was placed before 
Mr. Murari Lal, Deputy Magistrate, and 
there he made a long statement under 
8. 164, Ọriminal Procedure Oode. After 
that a number of arrests were made on the 
information received from the approver 
and from other sources. After a protractel 
“Investigation the case was ultimately 
committed to the Oourt of Session. On 
behalf of the accused persons there was a 
total dénial of the charges made against 
them. The plea was that the whole case 
was fabricated and that Sundar Singh 
had been made toimplicate innocent per 
Bong in.his statement. The questions which 
‘had to.be considered by the Oourts below 
were whether or not there was a conspiracy 
between the various accused persons and 
whether it was proved that the accused 
persons were the members of the conspiracy, 
Further the Oourts had to decide whether 
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he has made in the Oourt of Session. There 
cannot be the least doubt that the statee 
ments made by the approver on several 
points before the Oourt of Session are 
favourable to some of .the accused persona 
and cannot possibly be reconciled with 


the statements . which he had made on those 


very points before the Committing Magis- 
trate, Now, two things are possible. One 
is that the approver when he was examined 
before the ‘Committing Magistrate made 
false statements and that by the time when 


-heappeared in the Oourt of Session he 


répented and therefore came out with a 


-trae story. The other. possibility is that 


the approver may have been induced owing 


. to pressure brought upon him by the accuse 


ed persons or by some other persons to make 
statements on certain points which would 


. go to damage the prosecution case, Both 


the Courts below have come to the cone 


clusion that the approver has been induced 


by the defence to make statements favour- 
able tothem. In this connection I would 


point out to the remarks made by the 


learned Sessions Judge in his appellate 
judgment at pp. 19 and 20 which are as 


follows : 

“It seems to methat after being released on bail 
on November 2, 1935, Sundar Singh on certain 
cecasions played into the hands of the 
and: therefore agreed to make some assertions 
-favourable, to certain accused ng, -A number 
of documents were filed by the defence and - proved 
that they could never have fallen into the hands of 
‘the' accused persons unless..the approver was agres- 
able to rendering them some assistance. At the 


tho accused persons had been guilty of 
other offences with which they were charg- 
èd ‘in ‘addition to the charge of conspiracy. 
‘Both the Courts below have arrived at the 
Conclusion that the evidence ‘produced in 
the case proved the conspiracy ‘chargé. 
“They-have also found that the accused 
“persons sre also guilty of the other offences 


with which they have been charged. The ate time I muat give it ae my oleh ar o an 
annat’ whi; = EPE i that even in the Bessions Oourt Sundar Sin ‘ 
question which I have to decide is whether implicate every one of the apoellante, Ths fared 


“thé four ‘applicants have 
convicted, ` 
The pricipal witness in the case was of 
‘course Sundar Singh, approver. I ‘have 
already stated that immediately after his 
arrest he had made a statement to’the Sub- 
“Inspector and that on ‘August 29, he was 
produced before Mr. Murari Lal ‘wheré ‘he 
“made a statement, After’ that in ordinary 
course the approver made a’ statement 
“before the Committing Magistrate’ which 
took several days. He ‘started making his 
-statement on February 27, 1936. In 
the Oourt of Session he was examined 
“gome time in the month of September 1936. 
“It appears that for some reasons the 
approver made statements from which it 
appeared tothe Court that he was making . 
“deliberately false statements with a view 
to help the accused ‘persons. I have gone 
through the entire statement made by the 


been rightly -Judge of the Uourt below was, however, fully justi- 


.fied-in admitting his previous statement under 
s. 288, Criminal Procedure Jode ' 

‘At another’ place-the learned Judge re- 
cords- the following’ -opinion about the 
‘approver x7"? 

. “After carefully comparing the various statements 

‘made by the man my conclusion isthat he has in the 
main told the trath, especially before the Committing 
Magistrate.” 


It appears that the prosecution decided 
to prosecute Sundar Singh on the ground 
that according to the aase set up by them 
‘he had not complied with the terms gf his 
pardon. The Pablic Prosecutor has expressed 
his view about the evidence of Sundar Singh 
‘in the following terms : 
arr Be eae the said Sunder Singh in his 
statement before the Sessions Oourt willingly con- 
‘oealed essential facts, gave false- statements‘ in order 
to“ghield the EE introduced material discre- 
‘pancies in his statement with the intent of benefiting 
approver in the Court of the Committing the accused and modified his statements in the lower 
Magistrate as wellas the statement whi Gourt in order to damage the charge of conspiracy. 

184—325 & 26 : 
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Léarned Counsel appearing for the Crown 
.bas brought to my notice the statement of 
Ratan Chand, a witness examined by, Salig 

am. accused, This witness is a half brother 
of Salig Ram. In his deposition this witness 
“bas stated : 

“T met Sundar Singh again in September, 1936. He 
‘said he Was then giving evidence and there was still 
time to save Salig Ram. I said it was his brother-in 
_law who was owed the money and why he (Sundar 
Singh) worry, he said his brother-in-law was pressing 
him to gett adike and had sent him a letter. I 
“asked him for the letter and he showed it tome. I 
have brought it as he gave it to me and this is 
_ Hx, 519 Salig Ram has never been a druggist.” 

: ı This post-ecard, Ex. 549, which the wit- 
‘ness produced before the, Sessions Court 
-&ppears to have been sent from Delhi 
‘to Sundar Singh, approver. He was dt that 
time giving statement before the Court of 
.Bession at Dehra Dun. .The post mark is 
-of- September 26, 1936, The writer of this 
„detter is brother-in-law of Sundar Singh, 
- approver, and thereis a suggestion in this 
very. curious letter that an attempt should 
be made to get money from Salig Ram, 
‘After a consideration. of the statements 
made by Sundar Singh in the Court of the 
Committing Magistrate as well as the state» 
ment made in the Court of Session I find 
myself'in - agreement with ‘the view èx- 
„pressed by the learned Sessions Judge to 
the .effect that Sundar -Singh has deli- 
‘berately made statements before the Court 
of Session witha view to’ help the accused 
persons. No other conclusion “is possible 
-having regard to the. nature of the state- 
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‘and which was to be ` sent to Bakshi 
‘accused, ` g 
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he made unders. 164, Criminal Procedure. 
Code. In that statement he stated that ‘he. 
had returned all the letters of Bhola Nath, 
to him but that one letter of Bhola Nath ‘was. 
still with him lying at Amritsar. Now, this 
makes it clear that wh&8n Sundar Singh 
made his first statement he admitted having: 
in his poeszssion a letter writteh by Bhole 
Nath to bhim. He further admittéd that this. 
letter was lying st Amritsar. It is very; 
curious that -after making the statement 
he should. make a statement which ‘is- at: 
Variance with the statement made by him. 
at first. Now, the question which naturally- 
arises is why should Sundar Singh make: 
a statement which would go to show. that; 
his first statement’ on the point was not’ 
true. When he was examined as a witness. 
in the Court of the Committing Magistrate, it’ 
does not appear that any attempt was made- 
to prove that this letter Hx. 126 had been: 
shown to him by the Sub-Inspector. I have. 
in my mind that: 
Sandar Singh was making ‘a statement: in; 
the Oourt of Session on this point solely. 
with a view to discredit his own sworn 
testimony so that itmay be some help to, 
some'‘accused in the case. Hxhibit 401 isa 
letter which, according to the prosecution,. 
was written by Sundar Singh, ‘approver, 


Ka. 


It is said that this letter was fotnd’in- 
possession of Mohan Lal, one of the accused. 
persons in the case, and it was recovered at- 
the time when he was arrestéd at the Raile- 


+ | 


ments made by him. I will refer to one ; pak , 
‘or two ‘instances from’ the‘statements made WY Station of Hardwar on August ‘24, 1995, 


Ay Sunder Singli on whieh there, has been this Toner Te the fret Tolre which ke 
fag ae be KE produced. in recorded after arresting various persons - 
‘case’ was that the letter had Be ed on August 24,1935, Bo that would go, to:' 
from the possession of Sundar Sin gh on Prove beyond any doubt that this ‘letter: 
November 9. 1935. at Amri A | was recovered. from the possession’ .of - 
i a O8 amritsar, According Mohan Lal on August 24, 1935. ` In’ the’ 
to the-prosecution, search. witnesses: were One E eg 8 E E aa, 
present when this leler was recovered and COUTE of Session it would êppedr dhat in 
arc - of: e 
ERT jani a by some” of the hess of this letter he said that when he- 
oe Oori | : was being taken tothe lock-up, the Sub-, 
ourt of Session Sundar Singh Inspector showed him this letter and’ he. 
= e is Slatement 10 the effect that this ‘was asked to sign it. Again, it may be,- 
rages eas had been shown ‘to him by stated that this statement appears to have- 
: Spector while he was in the been made in order to help some of the 
Police lock-up at Roorkee. If the statement 


ga asi accused. It is in evidence that Sundar 
ot Sundar Singh could be true, then the Singh, approver, and Debi Dab, accused, 
necessary conclusion would be that the 


Page CUE . were in the service of Bakshi Ram, dccused, . 
whole probectition’ case about the recovery : > 


for some time. Itis very possible that the: 
a Ka kab kan aka ee appreyes made the statement witha view: 
ee ae on Novem ber 9, - » to, help very likely Bakshi Ram. After-.ay. 
must“ be ‘totally | false. ‘We: have, how- ae | 


a a LH Ye hay consideration of the matter, | feel quite satise < 
ever, the statement of the approver which ‘fed that Sundar Singh, ' approver, -. madé 
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statements favourable tothe accused not 
under- stress of any dros:-axamination but 
deliberately with a view to help sone of the 
accused. ; 

-Learned Oounsel appearing for the 
defence strenuously argued that the state- 
ment of Sundar Singh, approver, shall be 
rejected from considaration altogether.: He 
rightly pointed- cut that the Couris ‘adopt- 
ing a rule, which I may style a rule’ of 
safety, are generally not inclined to attach 
importance to the statement of an approver 
uniess it is corroborated by independent 
evidence produced in the case. In thi 
case the learned Ocunsel fcr the applicants 
Points out that the pcsilion of the approver 
18 much weaker, He says that the prce 
Becution is alsoagreed that the approver 
is not a reliable witness, because the prose- 
cution itself has made an application to 
thé Gourt for the prosecution of the approver. 
I think that in the circumstances of the 
case to which a reference has been made 
above, it wasthe duty of the Courts below 
tu.scrutinize the evidence of the ‘approver 
with the greatest’ possible sare, because 
thé ‘approver, according to the prosecution 
itself, was not a reliable man inasmuch 
as ‘admittedly according to the prosecation 
casé he made statements which were not 
accepted by the prosecution as true, The 
question asto whether -or not- the state 
ment- of the approver should be taken into 


consideration or should be totally’tejected, 


is! one which will depend on the circum: 
stances ofeach case. Beyond reiterating 
the lawon the subject, which is to the 
effect that the statement of the approver 
must be- very thoroughly scrutinized and 
should not be seated unless it is corro 
borated by other independent evidence in 
the case, no hard and fast rule can be 
enunciated which will govern all cases. 
The question whether the approver is 
reliable or not will fall for decision in each 
Particular case and the decision on the 
point will depend on the circumstances of 
that case. There may be cases in which 
an approver has made positively false state- 
ments: in respect of a particular point and 
yet the evidence produced ina case might 
go: to prove beyond any doubt that in other 
respects the evidence of the approver was 
trustworthy and was fully corroborated by 
the very best evidence produced. It would 
be- wrong in that case to suggest that 
because the approver has made a wrong 
statement on a particular point so his whole 
evidence should be rejected. - > © 
Learned Oounsel for the defence argued 
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that, so far as the offence of ‘forgery 
with which the accused persons were 
Charged was concerned, according to the 
prosecution case, as understood by the 
defence, the accused persons had commit- 
ted an offence under s. 488, Indian Penal 
Code, and, therefore, in view of the proe 
visions of s, 337, Oriminal Procedure Code, 
the approver could not have been granted 
a pardon, It is said that the offence of 
forgery which the accused persons accorde 
ing to the prosecution evidence may have 
committed was not one which was triable 
exclusively by the High Oourt or the Uourt 
of Session, 1 find myself unable to agree 
with this contention, Section 337, Oriminal 
Procedare Oode, enacts that: 

“In , the case of any offence triable exclusively 
by the High Court or Oourt of Session, or any 
offence punishable with imprisonment whish may 
extend to ten -years or any offence punishable 
under s. 211, Indian Penal Uode, with imprison- 
ment which may extend to seven years, or any 
offence under any of the following sections of the 
Indian: Penal Oode, namely ss, 216-A, 369, 401, 
435 and 477-A, the District Magistrate, a Presi- 
dency Magistrate, a Sub-Divisional Magistrate or any 
Magistrate of the Firat Olass may, at any stage of 
the investigation or inquiry into, or the trial of 
the offence, with a view to obtaining the evidences 
of any person supposed to have been directly or 
indirectly concerned in or privy to the kaag 
tender a pardon to such person on condition 
his making a full and true disclosure of the whole 
of the cirumstances within his - knowledge: relative 
to the offence and -to every. other person concarned 
whether as principal or abettor, inthe commission 


It ‘appears tome that all that the officer 
who can grant pardon under the provisions 
of this section has to see is whether on 
the information at his disposal there is 
a prima facie case against the person 
whom the pardon is going to be tender 
for an offence which is exclusively triable 
by a Court of Session. If that 18 so, he is 
competent to grant a pardon. In my opinion 
it is no part of the duty of the Magistrate 
to take upon himself the task of making 
a thorough and searching inquiry in 
order to find out whether the offence which 
has been committed by the person is one 
which will be triable ,by the Oourt of 
Session or by a Magistrate. There may,be 
cases in which at the time such a persog 
is produced before a Magistrate there may 
be, according to the information of the 
Magistrate, a good case which is exclusively 
triable by the Court of Session. «It may 
eventually, however, turn out after the case 
has been tried in the Oourt of Session that 
on the proved -facts the offence commit 
was not one which was exclusively triable 
by a Court of Session but could have been 


“person put 
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tried by a Magistrate. An ordinary in- 
stance of that may be given here, A man 
is charged with an offence under e, 302. 
The investigating authority goes to a Magis- 
irate and says that one of the accused 
Persons was prepared to tell the truth in 
respect of the Offence if he was given a 
pardon. -The Magistrate's duty would be 
to grant a pardon and then to examine the 
before him, When the trial 
takes place in the Court of Session, it may 
be found that the offence committed by 
the accused persons was one which came 
Within the purview of s. 323, Indian Penal 
Ocde. -It will be wrong in a case of this 
description to say that the pardon tendered 
to the approver was incompetent and there- 
forethe statement of the approver should 
not be taken into. consideration, If the 
interpretation put by the defence side on 


-8. 397 is accepted, then the result would 


‘be that it will-be difficult for a Magistrate 
before whom a person is ‘produced to make 
a Siatement to decide on the spur of the 
moment whether a pardon should or 
or should not- be given. I have therefore 
no-hesitation in holding that as soon as the 
Magistrate is informed that the offence is 
one which according to. the investing 
authority is exclusively triable by the Court 
of Beasion, then his duty is to record the 
Btatement after granting pardon to the 
person put ‘before him. ; as N 

- 'The-next-important'question for considera- 
tion is whether the evidence produced in 


the-case establishes a charge ot conspiracy 


against the Various applicants. On this 
question ‘the-argument of the learned Coun- 
®el‘appearing for the defence was that the 
statement of the approver should be Te» 
jected as untrustwortby, Learned Counsel 
further argued that tne statement of the 
handwriting expèrt examined in ` the case 
should also be not relied upon, because 
there was no corroboration of ihe hand- 
writing’ ‘expert’s statement. This argu- 
Ment assumed that the ‘statement of: the 
Bpprover was not reliable evidence, As I 
‘have-already stated, both the Oourts below 
have held that theeevidence ot the approver 
‘iseeliable. -As l have already stated, L have 
careiully gone through the statement made 
by the approver beiore ihe learned Assis- 
‘tant Sessions Judge as well as-the statement 
made Ly im before the Committing 
Magistfate, and I have not the ‘least 
doubt in my mind that the approver has 
deliberately “made ‘incorrect and false 


. Blatements in the Court of Session with a 


‘View to help some of’ bis. friends among 
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the accused persons, The learned Sessions 
Judge admitted in evidence the statement 
of the approver made by him before the 
Committing .-Magistrate under the provi» 
sions of s. 288, Oriminal Procedure Gode. 
Tnat section enacts that: e J 
“The evidence of a witness d recorded in the 
presence of the accused under Oh. XVIII may,- in the 
discretion of the presiding Judge, if such witness 
is produced and examined, be treated as evidence 
in the case for all purposes subject to the provi- 
sions of the Evidence Act, 1873. sien 
The learned Assistant Sessions J udge 
in my opinion, was competent to admit in 
evidence the statement made by the 
approver in the Oourt- of the Vommitting 
Magistrate and to treat it as evidence. ‘Lt 
was alsoopen to him under ths provisions 
of law to hold that the statement made by 
the approver before the Magistrate was a 
correct statement and that it should be re- 
lied upon in spite of the statements which 
the approver introduced before him in the 
Oourt of Session. The learned Judge had 
tu be very careful in the matter of scrati- 
nizing the evidence of the approver in these 
circumstances. But I am not prepared 
to say that in’ a -case like this he was not 
Justined in placing reliance on the statement 
made by the approver in the Oourt of 
the Oommitting Magistrate. I have given 
my anxious consideration to the evidence 
of the approver and after a deep.and 
careful consideration | have arrived ab 


-the conclusion ‘that the view taken by.the 


learned ' Sessions Judge as well as the 
trial Oourt about the statements of ‘the 
approver is correct, It am thoroughly satis- 
fied that the evidence of the approver given 
in the Court of the Committing Magistrate 
in the main was true and `i am further 
satisfied that his statement before the Court 
of the Assistant Sessions Judge was true 
with this reservation that the approver 
deliberately introduced false statements 
with a view to help the accused persons. 
It 18 impossible to believe that the approver 
could possibly have ccnc-cted a story “of 
this type which he has stated before the 
Courts. It 18 very easy to see that the 
statements Made by the approver in -the 
Oourt of Séssion wuicn might go to throw 
doubt on nis evidence were made delibe- 
rately with the sole object ot introducing 
complication in the case and with a view 
to help thè defence side. Some of- the 
attempts made by the approver are nothing 
else but clumsy inVentions introduced with 
a View to show that he is not telling. ‘the 
truth, I have referred to some such state- 
ments made by the approver above. He 
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stated before the O.mmitting Magistrate 
that one letter addressed to him by Bhola 
Nath, accused, was to be found in his place 
at Armitsar. When the approver is exa- 
mined in the Oourt of Session, he comes 
out with aridiculows story that this letter 
had been shown tohim by the Police just 
a few days after his arrest and long before 
the date on which the letter was actually 
found at Amritsar, > 

- Ano'her statement to which a reference 
might be made is about Debi Das, accused. 
The approver made a detailed statement as 
to.his connection with Debi Das, accused 
as to what he and Debi Das accused had 
done at Hardwar together and as to how 
they were arrested.. Later on, in order to 
help this accused, he came out with another 
ridiculous statement to the effect that he 
had not seen Debi Das for 20 years. The 


evidence of the approver is supported by a’ 


large number of Istters produced in the 
case. If, as argued by learned Oounsel 
appearing for the defence, the statement of 
the approver is ruled out, then certainly it 
can be said that no case had been made out 
against any of the accused persons. But for 
the reasons given above, I am not prepared 
to rule out the statement made by the 
approver. Both the Courts below have 
believed the evidence of the approver as 
regards ihe existence of the conspiracy ana 
after hearing both sides, I find myself 
unable to come to a different conclusion. The 
learned Sessions Judge in appeal has refer- 
red to a large number of letters written by 
the various accused in which there is a 
demand for “pills and purias (packets)”. 
The statement of the approver is that these 
demands refer to used railway tickets and 
these words were code words. A perusal of 
some of those letters which have been read 
over to me convinces me that the state- 
rhent of the approver on this point ig pere 
fectly correct and there does not appear to 
jah reason to doubt it. I might make a 
teference to only a few of them. 

Exhibit 53 is a letter sent by one Ram 
Kishen to Sundar Singh, approver on 
July 30/31, 1935. In this he asked that 
dawati (medicine) should be sent without 
fail on Friday so that he could get it on 
Saturday, August 3, 1935, He furthér in- 
formed the approver that his case was to be 
heard on August 3, 1935. In the end he 
saya: “Do without fail send the dawai for 
myself, my family aod for Panditji.” Then 
Ex. 51 is a further letter addressed by him 
to Sundar Singh. In this it is recited that 
Ram Kishen’s mother got her foot burt-and 
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her knee is fractured and therefore the 
dawait should be sent for the writer as 
well as for Panditji and for no other mem» 
ber of the familv. There are large number 
of lettera in the case ia which there ig 
reference to purias, medicine and pills. The 
accused persons, it may be stated, did not 
offer any explanation as regards most of 
these letters for the simple reason that 
they had totally denied that they had any- 
thing to do with the conspiracy or with 
the approver, Ram Kishen in his defence 
had admitted writing the above letters but 
pleaded that they really referred to some 
medicine, But the learned Judge bas not 
believed this version of the story. The 
learned Sessions Judge in appeal has dise 
cussed most of these letters at pp. 26, 27 
and 28 of his judgment. I must say that 
T agree with the view taken by 
im. 

In addition to the statements of the 
approver, the learned Sessions Judge had 
before him other evidence which strongly 
corroborates the approver’s story. I refer 
to the large number of letters which various 
members of the conspiracy wrote and which 
are in evidence, The evidence of the 
approver and the handwriting expert proveg 
thess lettera. ..In connection with this 
matter, it is important to bear in mind the 
provisions of 8, 10, Evidence Act. This 
section enacts as follows: 

“Where there is reasonable ground to believe that 
two or More persons have conspired together to com- 
mit an offence or an actionable wrong, anything said, 
done or written by one of such persons in reference to 
their common intention, after the time when such 
intention was first entertained by any one of them, 
is a relevant fact as against each of the persons 
believed to be so conspiring, as well for the purpose 
of proving the existence of the conspiracy as for the 
purpose of showing that any such person was a party 

The section in My opinion is quite come 
prehensive The important words in it on 
which I wish to lay special stress are ‘‘in 
reference to their comm Dn intention.” There 
is a great dealof difference between Eng- 
lish and Indian Law as regards the admis- 
sibility of evidence in conspiracy cases. 
Now, according to English Law everyone, 
who agrees with others to effect a common 
illegal purpose, is generally considered in 
law as a party to every act, which either 
had before been done, or may afterwards 
be done by the confederates in furthere 
ance of the common design: dee R. V. 
Murphy (1), at p. 311. The provisions 
of s.10, Evidence Act, are much wider 
and this section renders admissible in cases 


(1) 837) 8 Oar. & P 297; 173 B R 503. 
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of conspiracy such evidence which is not 
ordinarily. admissible under the English 
Law, or under the Indian Law. Under the 
English Law the acts must be ‘in further- 
ance of the common design’ whereas under 
the terms ofs. 10, Evidence Act, the acts 
need cnly be “in reference to their com- 
mon intention” For instance, under s. 10 
-any.thing ‘said cr done in reference to the 
common intention” is admissible and 
therefore the contents of letters written by 
cne in referenee to the conspiracy is rele- 
vant against the others even though not 
written in support of it or in furtherance 
of it. ‘The Dlustraticn to s. 10 shows the 
comprehensive nature of the law on the 
subject, It has been repeatedly laid down 
that direct evidence is not essential to prove 
a@-ccnspiracy. From the very nature of 
cases of this description it can be eeen that 
it is not possible for the prosecution to 
produce a written agreement to show that 
certain persons entered into a conspiracy. 
Nor can it be expected that the prosecution 
could produce oral evidence to prove that a 
number of persons sat togethar in the 
presence of wilnesses and decided to form 
a conspiracy for 3 particular purpose. 
' The question asto whether or not there 
was a conspiracy bas to be decided in 
reference to the circumstarces which might 
be proved in the case. Ithink that no 
fixed rules can be laid down for proving 
a. ccnspiracy; in _scme cases it may be 
possible to prove the existence of a cons 
‘piracy by. producing letters or some writings 
of the conspirators, In other cases, the 
existence of a conspiracy may be proved 
‘by oral evidence, .Then, there may be 
‘cases in which the fact may be proved 
by evidence of surrounding circumstances 
and by the antecedent and subsequent 
conduct of ihe accused persons. Then, 
there may be cases in which the existence 
.of conspiracy may be inferred frim circum. 
Btances which raise a presumption cf a ccn- 
certed action. It has been held in a 
number of ruling cases that in many caseg 
the existence of conspiracy is a matter of 
‘inference deduced frem the criminal or 
unlawful acts done’in-pursuance of a com- 
mon criminal purpose. The existence of 
_ the . sesent of minds which is involved in a 
| conspiracy.may be, and from the secrecy 
of the crime usually must be, inferred 
, from the proof of facts and circumstances 
.which, tasken together, apparently indjcate 
that they are merely part of some com- 
plete whole. The first thing for the pro- 
Fecuticn in a case of this type was to give 
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satiafactory evidence to show a common 
purpose. On this point, the prosecution 
roduced the approver. His evidence has. 

en believed by the learned Sessions Judge 
in his very careful and elaborate judgment 
and I agree with that view. Then the 
prosecution has proved a” large number of 
letters which would connect various mem- 
bers of the conspiracy. These letters would 
be admissible against members of:the 
conspiracy though they- were not parties-to 
them. It is here that the provisions. of. 
s. 10, Evidence Act, come into play.. ‘The 
defence relied on Bacha Babu v. Emperor 
(2), in which a Bench of this Oourt,::df 
which I was a member, laid down thatina 
conspiracy Case oO 
“evidence of association to be of any value, should 


p= 


suggest something suspicious in such association, 
and no inference one way or another can be drawn 
from a-mere casual ‘meeting or meetings or conver- 
sation between the parties in a public place or park 
where mere acquaintance frequently meet and talk.” 

If the prosecution in the present case 
depended on the evidence which went -to 
show that some of the alleged conspirators 
had been seen talking with each other in 
bazars or a park, then it would not be right 
to draw any inference from such casual 
association which is carried on in broad 
daylight and in open manner. The nature 
of the evidence in the present case,is, 
however, ‘different. The prosecution does 
not suggest that an inference of: ech- 
spiracy should be drawn against the accused 
persons by mere casual associations, 
On tke other band, the prosecution relies 
on circumstances which, if they are believed 
would. go a very long way to establish 
the existence of the conspiracy. The mem- 
bers cfthe conspiracy in the present case, 
according to the prosecution, were ‘not 
all residing at. one and the same place. 
From the very nature of the conspiracy: it 
was necessary for its  successs that, vit 
should recruit rembers at different places. 
In the present case we find that- some 
members resided in Amritsar and some.in 
Hardwar. The active work of forging ‘the 
used railway tickets. appears to have beén 
carried on at Hardwar under the active 
supervision of Mohan Lal, Sundar Singh, 
approver, and Debi Das. We have in the 
present case not only the evidence of people 
who casually saw the accused persons as- 
sociating with each other but direct evi- 
dence which goes to connect some of the 
accused persons with the conspiracy. For 


‘instance, we find that on August 24, 1935, 


(2) 155 Ind, Cas 369; AI R 1935 All. 162; (1995) Gr. 
Qas, 214; 36 Or. LJ 684;7R A 908,. - a 
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when the approver was arrested Debi Das, 
one. of the accused, was with him. They 
were both together when an attempt was 
made to ‘sell one of the used tickets to 
Harish Chandra, one of the prosecuticn 
witnesses, 

- The evidence of Harish Chandra and other 
Hardwar witnesses very strongly goes to 
show that Debi Das, Mohan Lal and Sundar 
Singh, approver, associated with crimi- 
nal purpose with each other. They were 
actually seen rubbing used tickets by some- 
of these. witnesses. It was from the 
information conveyed by these Hardwar 
witnesses that Mr. Ram Ohandra Singh, 
Sub-Inspector, came to kriow tbe nature 
of and the existence of this conspiracy. 
He’went to the Post Office and there a 
letter addressed to Mohan Lal was opened 
in the presence of respectable witnesses 
and in that letter used railway tickets 
were found, Later on, we find that another 
letter addressed to Mohan Lal was also 
received at the Post O.fice at Hardwar which 
Subsequently fell into the hands of the 
above-mentioned Sub-Inspectcr. Now, a 
very strong inference can: be drawn from 
this fact that there were some persons 
‘who were in the habit of sending Mohan 
Tal used railway tickets. Then we find 
‘that the approver -has stated that the mem- 
“bers of the conspiracy corresponded and in 
“their letters -to each other they used code 
‘words, a “green puriya” ‘meant a second 
“Class railway ticket, a “red puriya” meant 
“an inter class ticket and” ‘dawati’ similarly 
‘referred to used tickets. In the corres- 
“Ppondence to which a reference has been 
‘made by the learned Sessions Judge in his 
.judgment we have constant references to 
these code words, and it appears to me that 
‘the conclusion is irresistible that Mohan 
‘Lal? was in the habit of receiving, used 
stickets from some ‘person, 4 
D Then in the letters produced there 
-ig' constant reference to the code -words 
“and ‘if we read them, the conclusion. is 
irresistible that they refer to railway tickets 
“and nothing else, In Ex. 5b, which is a 
“post-card by Bakshi, Ram to Sundar Singh, 
. there is a reference to “cheese” which is 
‘also a code word for railway ticket, Sundar 
Singh is asked to send the tickets to Amrit- 
` Bar for Hardwar. He is further told that 
-as the party of the writer is leaving Delhi 
“Bo ‘the “cheese” should not be sent there. 
‘Another letter is Ex. 57.sent by Bakshi 
‘Ram, accused, to Sundar Singh. It is 
__very significant. Bakshi Ram says that he 


‘had gone ta, Delhi and had returned from 


- 
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there. ‘Then he further states’ that he-had 
replied to Sundar Singh and that he was 
waiting to go to Hardwar,. Further, Sundar 
Singh is asked to send the puriyas (powders) 
about which a. request had been made 
to him. There is also a mention about the 
absence of one Babu (ticket collector) 
who has gone on leave. Then further it 18 
said that. the things which he demands 
should: be sent to him -immediately and 
there should be no delay in the’ matter 
because certain persons wished to pay a 
visit to Hardwar. A perusal of this letter 
throws a flood of light and thereis not the 
least doubt in my mind that it has reference 
to railway tickets. These people demand 
tickets because they say that they. are 
waiting for them and that they cannot 
leave.without the. receipt of those tickets. 
Of course the word “ticket” is not used but 
the letter itself shows that the demand 
cannot refer to anything else, The approver 
stated that this has reference to tickets, and 
1 have no doubt that his statement is true. 

„ Another significant letter is Ex. 50. Itis 
a' postcard sent by Gnr Datt Singh to 
Mohan Lal in which it is said: that golts 
{refers to tickets) got spoiled at Byas and 
so the writer makes a request for more 
galis which are to be sent to Jullundar. 
This also. goes to show that the real object 
of the post-card was to get used tickets for 
being again used by the writer. Having 
regard to the provisions of s. 10,.Evidence 
Act, all these proved letters are evidence 
not only against the writer, but also against 
other members of the conspiracy. In the 
end I may state that, so far as the present 
case ia concerned, the question as to the 
existence of conspiracy was one which was 
& pure question of fact and on that the 
concurrent findings of both the Courts 
below are final. I am in agreement with 
the view of the learned Sessions Judge: on 
this question. Now I proceed: to consider 
the individual cases of the various applic 


- Cants. 


Debi Das, accused.—Both the Oourts 
below have held that he was a member of 
the conspiracy. There,is evidence of Sundar 
Singh, approver, which is amply corroborate 


ed by other evidence on the record. : It is 


proved satisfactorily that on Augast 24, 


1935, ,this man was seen along with Sundar 


Singh at the Har Ki Pairi platform’ at 
Hardwar. One of the witnesses, Harish 
Obandra, deposed that he had a five-rupee 


note with him which had been signed by 


Mr. . Murari Lal, Magistrate, and that in the 
presence.of this accused one ticket was sold 


%00- 
to Harish Chandra. He was apprehended 
and then another used ticket was found on 


his person, One of these tickets was Írom 
Gcsbainganj to Lahore: He gave no expla- 


nation as to how he was in possession of 


tbat ticket. ‘Lhe other ticket was from 
Mussoorie to Lahore. There was other evi- 
dence’ befcre the Courtes below which, if 
believed, would go to show that this 
accused had actually been seen, forging 
used tickets in order to make them available 
for fresh journeys. He has not been able 
to show why the prosecution witnesses in 
whose presence he was searched or arrested 
are giving evidence against him. 

: Tke learned Judge has found that they 
were respectable witnesses who had no 
reason to give evidence against this 
accused, and I, sitting in revision, am not 
prepared to interfere with the decision of the 
learned Sessions Judge. I agree with the 
view taken by the learned Sessions Judge 
that the charges were proved against this 
accused. Learned Counsel appearing for 
Debi Das urged for the reduction of the 
sentence imposed upon this accused. He 
has. been given a sentence ‘of two years’ 
R. I. under s. 467 and one year under 
s..471; Penal Code, and he has further been 
given’ one ' year’s sentence under--s, 120-B 
and one ‘year--under s. 417, Penal Code. 
The total. sentence. passed against this 
accused now comes to three years’ rigorous 
imprisonment.. The only alteration which 
I propoze to make in the case of this 
accused is that the sentences passed against 
him : under ss. 467 and 471 should run 
concurrently as is the case in respect of the 
sentence passed ‘against the other accused 
in .the.case: :The case of this accused.is to 
be differentiated frcm the case of Mohan 
‘Lal, ‘the chief of the’ conspiracy, because 
Mohan Lal was the leading spirit, whereas 
this man: was only one of his several assis- 


BHOLA NATH v. #MPBROR (ALL ) 


— 


1841 0- 


stances at one time but suffered losses- on 
account of satta gambling. He went- tor 
Rewa and it appears that from. there certain , 
letters were passed between him and Sundar. 
Singh. The accused was anxious to, consult 
some Pandit who would beable to tell him 
whether by the aid of. astrology his tuture; 
gambling transaction would be successful 
or not. This accused made acquaintance 
with one Lachhman Singh who was stated 
to be a Health Officer at Rewa. Frhijbit 88 
is a letter sent to Sundar Singh and ‘the 
learned Judge has found that the Gurmukh. 
writing in red ink is in the handwriting of. 
Salig Ram. In this writing Salig Ram men= 
tions that he is in a hospital at Bombay. 
where he will remain for sometime. The. 
evidence in the case proves that this accused’ 
was ina hospital a Bombay. A good deal 
of argument was addressed to show that 
this part of the prosecution story was not 
true but I find myself unable to agree with 
this argument. In my opinion the view of 
the Courts below that this point hae been 
established by the prosecution is correct. 
Exhibit 62 is a post-card sent by this 
accused to Sundar Singh. In this, among 
other things, the accused writes: a 
“I intend to go to Hardwar Send two green 
¿yas by registered post so- that they may not 
misdelivered. Ihave changed my house. ... --.. 
If you send purtyas I shall go to bathe in. the 
es, 


This clearly refers to second class railway 
tickets and the man wants those tickets 
so that he may go to Hardwar to purify | 
himself without making any payment’ - 
whatsoever to the railway. He was’ in~ 
the habit of demanding used railway 
tickets from Sundar Singh, approver, and 
therefore there cannot be any doubt that 
he was a member of the conspiracy, It- 
ig remarkable that a number of persons: 
should have been writing letters to Sun@ar - 


1 


Singh demanding used railway tickéta,‘ 


tants.. With the exception of the above It cannot possibly be_ said that those 


mentioned .modification, 


| modil the -application of letters were forged or fabricated. In the 
Debi Das will fail. - 4: , ., ase of a man who has purchased d uk6d 
Salig: Ram, accused—His case is dis- and forged ticket once from’ a member‘of- 


cussed by the.Jearned Sessions Judge in his the conspiracy, it might rightly be argued: 
‘appellate. judgment,at pp. 91 and onward. that that fact by itself does not goto make: 
pee om was arrested by the Sub-Inspector that man a member of the conspiracy. ` 
on:Janhuary 27, 1936, at Bombay. At the But: when we find that a man makes: 
time of the search, among other things, one ‘frequent demands for the used and for red. 
inter class . railway ticket issued on tickets from the approver or from -oth 

November 16, 1935,.was recovered. The members of the conspiracy, it can rightly: 
learned Sessions Judge: has ‘believed the be inferred that he is a- member of the. 
story about the search, and I find no reagon conspiracy, otherwise, he would not be make 
for c:ming to a different ‘conclusion. It ‘ing such requests. I therefore agree with: 
appears from the evidence of the:approver the Court below in holding that the Case 
-that this accused was in affluent circum- -against this accused is also proved, ee 


e 
~ 
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Bakshi. Ram, aceused.—The case of 
3akshi Ram is dealt with by the learned 
Jessions Judge at pp. 87 to 91. This 
cused isa resident of Amritsar. It is 
n evidence that Sundar Singh, approver, 
1ad been in thé service of this man 


for a number of years and the learned - 


Judge has rightly pointed out in his 
judgment that the approver in the Court 
of Session has tried to shield this accused. 
[In a post-card, Ex. 61 sent by Sundar Singh 
to Mohan Lal on February 24, 1935, he 
stated :. < f 

“I wrote to you if the medicine for eating is 

ven to you by Ohaubey Ram you should not send 
t. Don't forget this because there has been a 
jhagra here. Hither send it to Duni Ohand or to 
akshi Ram .......... It Ohaubey Ram gives it, the 
address of Bakshi Ram is as follows :. Bakshi Ram 


Broer Kucha Goshainwala, Katra Rhai Sant 
The learned Judge refers to four. 


unsigned and undated postecards which are 
Exs. 56, 57, 58 and 59. In Ex. 56 it is 


stated :" ` 


neses WO will leave tomorrow and get to. 
Amritsar on Sunday. ' Pleaee’ note this. Do‘not fail 


to send us chis to Amritsar, as we want to meet 
you at Hardwar without fail Do not forget 
this. Jt is urgent. You need not now send chisto 


In another post:card, Ex. 59 it is stated : 


ceca J have received your chis alright. Rest 


‘assured. To-morrow at 7-30 I will entrain Ohaman 
Lal's bkabi. You reach the station atthe right time 
and take over chiz. Shamo will accompany her, which 
please note... n” 

The learned Judge was perfectly right 
in holding that these letters have reference 
to used railway tickets. In -Ex. 58, it was 
said that the three puriyas received 
were spoilt and time-barred and 
there is a request for valid chiz. This 


certainly refers to used railway tickets.’ 


As the approver stated, it was a part-of-the 
conspiracy that the letters sent by the con- 
spirators to each other should not be dated. 
The words “chiz” “purtyas”, “golis” and 
“dawaii", according to the approver all refer 
to used railway tickets. In my opinion the 
charge against this accused has-been rightly. 
held to be proved and his revision must 
therefore fail. , i 


Bhola Nath, accused.—The learned Bes- 
sions Judge has discussed the case of this 
accused at pp. 51 to 65. -This man is a 
Tesident of Moradabad and was in the 
railway service as a ticket collector. He 
was posted at Hardwar.. The approvers 
statement is that he was a member of the 
conspiracy .and used to supply used tickets 
to the members of the conspiracy. The 
approvers story is that they were anxious 
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to secure the servica of sone ticket 
collectors from whom they coald goat used 
railway tickets. For the purposes of the 
conspiracy it was absolutely essential to 
secure tickets and for that purposs thev 
had commandeered the servicas of several 
ticket collectors. Three of them were 
among the accused persons. Two have 
been Jet off, but the learned Judge found 
that the case against Bhola Nath, accused, 
was established and he has therefore beer 
sonvicted. The evidence produced by the 
approver which is to some extent corroborat- 
ed by other evidence in the case proves 
beyond any doubt that the approver Sandar ` 
Singh, Bhola Nath and Debi Das were on 
friendly terms with each other. ‘In my 
opinion, the approver has stated the 
truth when he says that this man Bhola 
Nath was a man of loose character and 
was ‘anxious to secure a mistress for’ 
himself and that with a view to please 
him Debi Das procured a girl, Musammat: 
Raj Kumati. 


It has been proved to the satisfaction of 
the Courts below that Bhola Nath, Musammat 
Lachmi and Debi Das went together and. 
lived in Dehra Dun where Musammit Raj. 
Kumari was passed off as the wife of Bhola 
Nath. Itis furtherin evidence that when 
the house of Sundar Siagh was searched at 
Amritsar a letter written by Baola Nath 
to Sundar Singh was recovered. [ see no 
reason to differ from the view of the Court 
below that this letter was recovered from 
the possession of Sundar Singh at Amritsar, 
as alleged by the prosecution, and it appears 
to me that the-subsequent statement of 
Sundar Singh in the Court of Session to 
the effect that the Sub-Inspector had shown 
him: this letter at Roorkee a few days after 
his arrest was made falsely with a view to 
help Bhola Nath. The learaed Judge has 
found that Ex. 126 is in the handwriting 
of Bhola Nath, accused. Among other things, 
he informed Sundar Singh that he was 
working at Lhaksar Station and that he 
would ‘meet Sundar Singh on his way to 
Hardwar at that place. . The significant 
words in this letter are: “From thegp I 
will arrange everything.” Exhibit 102 isa 
postecard written at the request of Sundar 
Singh, approver, by one Sardar Harnam 
Singh, B. å., (P. W. No. 60). Harnam Singh 
proves that he wrote this létter at the 
dictation of. Sundar Singh. It is sent to 
Bhola Nath. The significant words of this 
post-card are: ’ 


« | . Received -your letter, I jam glad that you 


have done it quite sincerely and one should really 
do it in a way. 


No explanation has been offered by Bhola 
Nath to explain what this expression meant. 
The reason ia that on his behalf it was 
denied that this letter had: been sent to him, 
The learned Judge of the lower Appellate 
Court in.these circumstances was quite right 
in.placing this interpretation on the words. 

“He held that Bhola Nath very apparently 


had sent used tickets to Sundar Singh and: 


therefore ‘Sundar Singh was talking about 
his good action. The prosecution evidence 
is that this letter, Ex. 102, was-found by 
the Police when a search was made at the 
quarters of Bhola Nath at Hardwar cn 
September 2, 1935. To meit appears that 
‘the recovery of this letter is a very strong 
Piece of evidence against this accused. ‘It 
would be most difficult for the prosecution 
to forge a letter of this kind or to get hold 
of it ircm somebody else. We have got to 
také it as an established fact that the evi- 
dence . proves, satisfactorily that this letter, 
Ex. 102 is written in the handwriting of 
Harnam Singh who is a resident of Amritsar. 
Harnam Singh has deposed that he wrote 
this at the request of Sundar Singh and 
that it was addressed to Bhola Nath. Now, 
ih. these circumstances, it lay upon the 
accused to explain how this latter came in 
his possession if he. was not on friendly 
terms with Sundar Singh. No attempt to 
give any explanation on this question was 
made on behalf of the accused. 


The prosecution evidence was that four 
used railway tickets were recovered from the 
house of Bhola Nath at the time of the search 
made by the Police. This point has been 
very ‘strenuously contested but the learned 
Judge of the lower Appellate Court found 
that the point was established. It has been 
argued before me by learned Oounsel 
appearing for the defence that the evidence 
of the witnesses does not prove that these 
four tickets were recovered from the posses- 
sion of Bhola Nath, Learned Counsel for 
the defence has argued before me that all 
that the search witnesses say is that J haman 
Singh, constable, raised a shout that he had 
seen certain’ railway tickets in an. almirah 
of fReihouse of the accused. It-is said that 
the search: witnesses themselves did not see 
the tickets in-the aJmirab. The suggestion 
is.that very probably Jhaman Singh placed 
the tickets there and the story about their 
‘recovery is therefore a pure invention, -Ít 
is also complained that the prosecution did 
not examine Jhaman Singh deliberately. It 
becomes therefore necessary ta see whether 
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there was asearchin accordance with law 
and whether the four tickets were recovered 
from the house of Bhola Nath when-a 
search was made there. The witnesses’ to 
this search are Circle Inspector, Mota Singh; 
Sub Inspector, Ram Ohandra Singh, Gauri 
Shanker (P. W. No. 68), K.N, Pande (P. W. 
No. 69) and Pirthi Nath (P. W. No. 128). The 
learned Judge hus found that all these wit- 
nesses admitted entering the quarters of 
Bhola Nath and showed to each other that 
they were not carrying anything on their 
persons. The learned Sessions Judge ‘has 
further held that it is difficult to suppose 
that there could have been any. planting of | 
these tickets in the presence of respectable 
men like the Station Master and Assistant 
Station Master.” The evidence of Babu 
Gauri Shanker. (P. W. No. 68) at p. , 198 
makes it clear that before the various 
persons of the search party entered the 
quarters of Bhola, Nath, they were searched. 
He states: "4 
“Before entering, the Police told us to- search 
them, and they also said we must be searched. We, 
Witnesses and the Police were all searched. Nos 


thing was found on any of us. Wo all entered, as the’ 
search was beginning,” 


This statement axcluded the possibility 
of the tickets being taken by one of the 
Police party there. I take it that when this 
Witness says'that the Police were searched, 
he includes Jhaman Singh constable, -I 
therefore find it difficult to accept the story 
that the tickets recovered from the almirah 
of Bhola Nath were placed by some one 
and that then a show was made about their 
recovery. As has been pointed out by the 
learned Sessions Judge, the witnesses 
present at the time of tne search were res» 
Ppectable, and when both the Gourte below 
have believed the story stated by them, -I 
sitting as a Oourt of revision, do not see any 
reason for coming to a different. conclusion. 
In my opinion the close association of 
Bhola Nath with Sundar Singh, the recovery 
of used railway tickets from his possession 
and the hint by Sundar Singh about ‘hig 
having done a usefal thing are all points 
which ana A go to show that Bhola Nath 
was a member of the conspiracy. I there- 
fore hold that the learned Judge of the 
Court’ below was right in finding him guilty. 

The case‘on behalf of the accused persons 
wos argued before me by Messrs. K. D. 
Malaviya and B. 8. Darbari with gréat 
ability and care aad they said all that 
could be said'in favour of the accused pet- 
sons. I also wish to express my apprecia- 
tion of the able and excellent manner in 
which Mr. Kedar Nath has argued the case 


' 
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on. behalf of the Orown. He was thoroughly 
prepared. and was of great assistance and 
help to the Court. For the reasons -given 
above, the revision applications of Bhola 
Nath, Salig Ram and Bakshi Ram are dis- 
missed, Similarly, the conviction of Debi 
Das is also affirmed but in bis case the sen- 
tences passed against him under ss, 467 
and 471, Penal Code, are directed to run 
concurrently. In all other respects his revi- 
Bion application is also dismissed. I undere 
stand from Oounsel that with the exception 
of Debi Das all the other applicants are on 
bail. They will surrender and serve out the 
Sentences imposed upon them according to 
wW. l : 


D. Applications dismissed. 
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DINKAR KRISHNALAL MEHTA 
AND OTHERS—ACOUSED 
ve TSUS 
n EMPEROR— OPPoBITE PARTY 

Bombay District Police Act (IV of 1890), e. 48 
(1) ‘aj)—Rules under, published on July 19, 1934, 
Jor Akhmedabad—R 1—R., 1, if ultra vires on ground 
that 44 deals with those who have contemplated pro- 
éession and not with those who have formed proces- 

Sion and that it involves prohibition of processions. 
_' The rules under s 48 (1) (a), Bombay District 
‘Police Act must be made before the processions 
are'contemplated, since it is obvious that after the 
assembly or procession has actually been constitut- 

ed, the Police cannot proceed ‚to make rules, The 
must make the roles with reference to possible 
future events, But ‘the rules as made can only 
ate the . conduct of persons ag membera of 
assemblies, and processions. R. 1 does deal only 
with the conduct of persons constituting proces- 
sions. Such persons cannot go in procession along 
a` treet within’ the Municipal limits of Ahmedabad 
without a pass. No doubtthe rule involves that 
-a° person requiring a pass shall apply for it before 
the procession actually starts; but the actual pro- 
hibition’ under the rule'is against some action by a 
person who is at the time a member of an assemb- 
tly: or procession. Therefore, there is no objection 
„to the rule on the ground that it deals’ with those 
who have contemplated a procession and not with 
those who have formed a procession. Ths other 
objection’ that the rule prohibits a procession alto- 
gether, is not tenable. There is no prohibition 
inat the forming of an assembly and the starting 
of that assembly into motion which would consti- 
tute a procession, provided that the procession does 
not proceed along streets. There must be many 
open places in the limits of the Ahmedabad Mani- 
cipality aud five miles beyond, in which processions 
Gan be taken without a pass, but if they ere to be 
taken along a street, where the “Police necessarily 
a to control traffic, a pass has to bẹ produc- 
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Or, Ref made by the Sessions Judge, 
Ahmedabad.. ; Ng 


Mr, B. G. Thakor, for the Accused, 


Mr. M. C. Setalvad (ådvocate-General} 
and Mr. R. A. Jahagirdar, (Government. 
Pleader), for the Crown, 


Beaumont,’ C. J.—These are three 
references made by the Sessions Judge of 
Ahmedabad. The accused were convicted 
by the Additional City Magistrate, F, O. 
Ahmedabad, under s. 68 (c), Bombay 
District Police Act, 1890, the . charges 
against them being that they had led a’ 
procession in the streets of Ahmedabad 
without taking out a Pass as required by 
r. 1 made under s.48 (1) (a), Bombay 
District Police Act, The learned Sessions 
Judge was of opinion that the rules made’ 
by the District Superintendent of Police 
for breach of which the accused had been 
convicted were ultra vires and not justified 
by the terms of s; 48 (1) (a). Section 48 
(1) (a) provides that the District Superinten- 
dent or an Assistant or Deputy Superinten- 
dent may make rules for and direct’ the: 
conduct of and behaviour or action of 
persons constituting assemblies and pro- 
cessions and moving crowds or assemblages 
on or along the streets, and prescribe, in 
the case of processions, the rontes by 
which, the order in which, and the times 
at which the same may pass. Under that 
section, the District Superintendent “of 
Police made certain rules which were 
published in the Bombay Government 
Gazette of July 19, 19384, They are expres- 
ged to be rales for the conduct, behaviour 
and action of persons desirous of condacting 
processions within the Municipal limits of 
the City of Ahmedabad and five miles 
beyond. The first rule for the breach of 
which the accused were convicted says: ` 

“No procession shall pass on or along the streets, 
within the area specified above unless a pase 
has been obtained from the Sub-Divisional Police 
Officer, having jurisdiction, or the District 
Superintendent of Police, and upon the conditions 
mentioned in the pass; provided t no pass will ba 


required in the cage of bona fide - religious or funeral 
or. Marriage processions.” 


Then further rules” provide . how that 
application for a passis to be made and 
what particulars it is to contain. Then, 
r 5 provides that. the applicant or his 
representative shall accompany the proces- 
sion with the pass.granted to dim and 
shall prcduce the same for insp stion by a 
Police Officer whenever required; andr, 6 
provides that subject to the provisions of the 
foregoing rules and subject tothe imposition 
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of such conditione as may he deemed néces- 


sary, a pass shall be granted, nnlegs the officer. 


concerned js of opinion that the procession 
proposed to be organized or taken out 
should be prohibited, in which case, he 
shall forthwith refer the application toge- 
ther-with his report therecn, for the orders 
of the City Magistrate, or the Additional 
City Magistrate cr the Additicnal District 
Magistrate. So that if a pass is applied 
for, it must bè granted by the Police 
or the application referred to higher 
authority. The Police themselves have no 
power under the rules to refuse to grant 8 
pase, 

The grounds on which the learned Sessions 
Judge thinks that the rule is ultra vires 
appear to be two. He thinks, first, that 
the rule deals, not with an existing 
procession, but with a person intending to 
form a procession, and, secondly. that the 
rule involves in effect the prohibition of 
processions which he considers that the 
Section does not authorize. With regard 
to the first objection, itis in my opinion 
clear thatthe rules must be made before 
the processione are contemplated, since it 
is obvious that after the: assembly ‘ or 
procession has actually: been constituted 
the Police cannot proceed to make rules. 
They must make the rules with reference 
to possible future events. But I agree 
that the rules as made can only regulate 
the condact .of persons as members of 
assemblies and processions. But r. 1, with 
which we are concerned in this case, does 
deal only with the conduct of persons con- 
stituting processions. Such person cannot 
goin procession along. a street within. the 
Municipal limits cf Ahmedabad without a 
pass. No doubt the rule involves that a 
person requiring a pass sball apply. for 
it before the procession actually starts; 
but the’ actual prohibition under the rule 
is against somé action’ by a person who is 
at the time a member of an assembly or 
procession. Therefore, in my opinion, there 
ig-no ‘objection tothe rule on the ground 
' that it deals: with those who have con- 
templated a procession and not with those 
whowave formed a procession. The other 
objection ‘is that the rule prohibits a 
procession altogether, but it is plain 
to my mind that it does nothing of the 
sort. There is no prchibition against the 
forming ôf an assembly and the starting 
of- that assembly into motion which 
would constitute a procession, provided 
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There must be many open places in the 
limits of the Ahmedabad Municipality and 
five miles beyond in which processions can 
be taken without a pass, but if they are 
to be taken along a street, where the 
Police necessarily have to control traffic, a’ 
pass has to be produced. As I have already 
pointed out, the Police authorities have no. 
power to refuse to granta pass.. All that 
they can do if it appears to them that thé’ 
procession ought to be prohibited, ig to” 
refer the matter forthwith to a Magis- 
trate and the Magistrate will then deal 
with the matter by an order. In. my 
opinion neither of the objections which the 
learned Sessiona Judge felt to this rule. ig 
sound in law. We must, therefore, reject. the 
references, 


N. J. Wadia, J.—I agree. 
DR o . References rejected. 


_ LAHORE HIGH COURT 
Oriminal Revision No. 257 of 1939 
April 18, 1939 

ABDUL RABHID. J, 
EMPEROR—PRrosw0OUTOR ~ :: 
VETEUS :: i WA 
RAJA RAM AND OTHHRS-—RASPONDENTS”. 
Oriminal Procedure Gode (Act V'of 1809), er, 435, 
438— Seope—Appeal. dealt with by Sessions Judge 
District, Magistrate whether can rafer case to High’ 
Court for enhancement of sentence passed ` by 
Sessions Judge—Proper course tobe followed in such. 
case stated, | l EE SR 
Sections 435 and 438, Oriminal Procedure , Code 
empower a District Magistrate to, refer the case to, 
the High Oourt after examining the record, of any 
proceedings before any inferior . Oriminal . Court. 
ere, however, the appeal has already. been. dealt. 
with by the Sessions Judge, the District . Magistrate 
ia not entitled to refer the case to the High Court 
under ss. 435 and 488, Criminal Procedure Code, for. 
enhancing the sentences passed by the Sessions Judge.. 
The proper course for him is to instruct the Jaw 
officers of the Crown to file a petition for revision 
asking for the enhancement ofthe sentences award-, 
ed to the accused with the sanction or under ‘the 
instructions of the Provincis] Government. Kss- 

peror v. Wasawi (1), referred to, i 


Ot. R. from the case reported by the Dis- 
trict Magistrate, Jhelum, dated February 
10, 1939. < Ka 

Mr. Mohammad, Monir, Assistant to the 
Advocate-General, for the Crown. 

Mr, Tek Chand, for the Respondent (Raja. 
Ram), 


Order.—Raja Ram was convicted by. 


Mr. Beaumont on October 5, 1938, under ^ 


that the procession does not proceed along 
ae + oe ss. 148 and 447, Indian Penal Qode, and wag" 


streets. 
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sentenced to six months’ rigorous imprison- 
ment and. three months’ rigorous imprison- 
ment, respéctively, Tne -sentences were 
ordered to run’ concurrently. He ‘was also 
ordered to execute a bond under s. 1Ub, 
Criminal Procedure Code, to keep peace 
for -three years. On appeal ths learned 
Bessions Judge maintained the sentences 
of imprisonment but reduced the period 
of the bond: from three years to one year. 
Aiter the appeal of Raja Ram had been 
dealt with by the learned Sessions Judge, 
the’ learned District Magistrate forwarded 
the case to this‘Oourt under ss. 435 and 438, 
Oriminal Procedure Code, recommending 
that the sentences awarded to Raja Ram 
may be substantially enbanced. The atten- 
tion of the -learned District Magisvrate -is 
invited to the wording of as. 435 and 438, 
Oriminal Procedure Ocde. ‘These sections 
empower a” Dibtricf Magistrate to refer the 
case to the High Court after examinng the 
record of any proceedings before any 
inferior Criminal Court. The learned 
District Magistrate has criticized the 
judgment of the learned Sessions 
Judge in his order of reference, as if 
it were the’ judgment of an inferior Oriminal 
Court. This “procedure is improper. ‘As 
the appeal’ of Raja Ram had already been 
dealt with by the learned Sessions Judge, 
the learned District Magistrate was nut 
entitled to refer the case to this Oourt 
under es. 435 and 438, Criminal Procedure 
Code. The proper course for him was to 
instruct the- law. officers of the Orown to 
file a petition for revision asking for the 
‘enhancement of the sentences awarded 
to Raja Kam with the sanction or under the 
instructions of the Provincial Government, 
Reference may be made in this connection 
to a Division Bench ruling of this Court 
.Teported in ‘Emperor Y. Wasawi (1). The 
present reference is therefore incompetent. 
On the merits there is no ground to inter- 
fere, I'he sentences appear to me to be 
inadequate but they are not so grossly. in- 
adequate as to justify enhancement on the 
revision side. For the reasons given above, 
I cannot accept the recommendation ofthe 
learned District Magistrate. si 


É Reference rejected. 


ql er 81 Ind. Gas. 544; A I R 1924 Lah. 437; 
25 Or. L J 928. 
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District Magistrate of Nasik. 
“at that date aged 1l years, and the learned 
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BOMBAY HIGH COURT 
Criminal Reference-No. 13/ of 1939 
January 17, 1939 
BBAUMONT, O. J. AND LOKUE, J. 
EMPEROR—Prosgovror 


versus + 
MAHOMED ISLAM oe SAKUR— 


Aco 
Bombay Children Act XIII of 1924), 23, 33, 51 (3) 

—Powerof High Oourt, at any time before ezpira- 
tion of term of detention, to extend pertod of deten- 
tion. 

- There is no limit of time within whioh an applics- 
tion for revision must be made, and it canbe made 
under s. ol, Bombay Ghildren Act, at any time before 
the expiration of the term of detention limited in the 
order. High Oourt has, therefore, jurisdiction any time 
before the expiration of the term of detention limited 
in the order under s. 23 to extend the period of 
detention, provided the extended period doas not 
exceed the limit specified in s. 32. 


Or. Ref. made by the District Magis- 
trate, Nasik, 
Messrs. P. B. Shingne (Government 


Pleader) and 8,G. Rao (Assistant Govern- 
ment Pleader), tor the Orown. 


Mr. G. A. Desai, for the Accused, 


Beaumont, C. J.—This is: a reference 
made to tne Uourt by the District Msgisctrate 
of Nasik in which he asks us tə extend 
by oné year the period for which Mahomed 
Islam Abdul Xakur was directed to be 
‘kept ina certined school, The facts are 
‘that the boy in question was found guilty 
‘of an ‘offence on June 18, 193$, by tae 
Lhe boy was 


District Magistrate ordered him to be 
detained in a reformatory school for 4 
period of nve years. He was accordingly 
sent to the Yeravada Industrial School, and 
the Supermtendent of that school has 
Teported to the District Magistrate of Nasik 
that the Visiting Oonmuttee of tne Scnool 
Considers tnat In View. of the character 
and circumstances of this boy, the: period 
of his detention snould be extended by one 
year. ‘Ihe learned . District Magistrate 
held, I think quite rightly, that he nad no 
jurisdiction to extend the period; and ne 
has referred tne matter to us for action, 
and the only question which we really-nave 
to Consider-18 whether we have jurisdiction 
to make the order, becruse, ıt- we have 
jurisdiction, 1 see’no reason ‘why we should 
reject the opinion -of the “Visiting Uommite 
tee. 

The boy was sent to-the reformatory 
school under the power conferred on the 
Magistrate-by s. 23, Bombay Onildren 
Act, 1924, wnich Act provides in 6.32 that 
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the period for which’ a child—and this boy 
wasa child within the meaning of the Act 
—is to be detained in a certified school shall 
be specified | in the order in’parsuance of 
which he ib sent there and: shall be such 
period, not being léss than two years in the 
case of a youthful offender who at the date 
of the order is over the age of 15. years aud 
three years in the case ‘of “other youthful 
offenders as tothe.Court may seem proper for 
his teaching and training but notin any 
case’ extending beyond the time ‘when ‘he 
‘will, in, the opinion vf the Court, ‘attain the 
age. ‘of 18 Years, . Under s:.51. of the Act, 
‘an appeal -is allowed from an order made 
‘by ‘a’ Court under certain sections, but the 
list, of § auch ‘sections, does not include 8. 23. 
Therefore there- was no right... to’. appeal 
against the ‚order. made in this case. But 
subs, (3) of s. 51 provides that auy order 
passed under the provisions of the Act, and 
‘not Bubject to appeal under subs, (1) may 
be" revised‘by the High Court: ' Therefore, 
„unquestionably we could have revised tke 
order soon after it. wasmade. The High 
Ocurt could have held that the case was not 
a proper one for sending the boy to a 
certified school, or that the periòd of deten- 
tion was. too long or too short. There is no 
limit of time within which an application 
for revision must be made, and I think that 
it can be made under s. 51 at any time 
before the expiration of the term.of deten- 
tion. limited in the order. I think, therefore, ,, 
that this, High Ootirt ‘has jurisdiction to 
extend the period of detention in this ' case, 
provided the extended period does ‘not 
exceed the limit specified in s, 32, As the 
boy: -was ll at the date of the order 
diresting his detention, he is now 16 years of 
age, and we can, theréfore, ‘extend the 
period of his detention by one year as 
asked by the Superintendent of the school. 
Wes, therefore, make the order asked for. 


-Lokur, Ji agree. 


~ De > Order accordingly. 
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Criminal Procedure Oode (Act V of 1898), 6.- 489— 
Accused appearing to show Cause why sentence should 
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not be enhanced—Trial by jury and sentence not 0761; 
of death—Oourt, if can enter anto questton of facta. 
Sentence if can be enhanced to death iminal 
trial—Trial by jury — Evidence Of bad character, 
effect on jury—Fatlure to point out that deceased had 
not been cross-eraminsd—E fect: 

An eccused when appearing ia answer to arule to” 
show cause why the sentence passedon him should 
not be enhanced, is in the same position as if he were 
appealing from an order of conviction. When the 
trial has been by jury and when the sentence is not 
one of death, the accused cannot ask the Court to ` 
euter into questions of fact. If the accused have been. 
sentenced to death, the High Oourt can consider whe- 
ther or not the jury were right in their conclusions on- 
the.facts, but where the accused have not been con-: 
demned to death, they cannot appeal on facts and the- 5 
High Oourt is therefore debarred from considering ~ 
whether or not the facts are true. In these circaum-’: 
stancesit whould be uwnjuetifiable and unfair to? 
enhance the sentence passed, to one of death. Alef: 
Sheikh v. Emperor (1) and Khoda Bux Hasi. Very 
Emperor (2), relied on. 

Judge should always remember in charging ho 
jury that they should be cautioned agamst being ; 
influenced against the. accused by evidence whi 
shows or tends to show thatthe accused is of bad. 
character. Mere evidence that proceedings under. 
s. 110, Oriminal Procedure Oode were pending against ' 
the accused ia not evidence of bad character. 

The failure of a Judge to point out to the jury that. - 
the deceased had not been cross-examined cannot: 
have much effect as tho Jury know perfectly well that 
the deceased had not been cross-examined and after ~ 
they have spent severaldaysin hearing the cage they < 
know what crose-examination- is andthe: purpoge It :'- 
serves. ‘ = ` ae re a” 


Mr. Debabrata Mukherjee, | oF the Appel. 
lants. 


A eop 
“Mr. D: N. Bhattacharjee t ue the Crown.” 


‘fn 


Henderson, J—This is’ an gcd from 
tne -jall. It- was admittea by the leatned™' 
Judges presiding over the undefended™ 
Bench. ‘Ihe appellants were convicted of ` 
murder. ‘lhe learned Judges issued - a-rule 
calling upon them to show cause why they 
Should not be sentenced to death.” Asa re 
sult Mr. Mukherjee: appeared on behalf)'of - 
the appellants at the request of the Urown. 
I. will deal with the rule first. Tne prose= - 
cution case is really very simple. The. 
deceased was a Naib. The -two appellants: 
attacked him-.in a- boat armed with deadly `- 
weapons and inflicted serious injuries on’ 
him, as a result of: which he died. The: 


' motive alleged was that the deceased had `: 


been helping the Police to investigate a case - 
under s. ilU, Criminal Procedure (ode: 
against the two appelianis. Now we 
entirely agree that tnis is a casein which’ 
& sentence of death ought to have been. 
passed. ‘'the murder was a brutal and 
cold-blooded one, There were no extenuat- ° 
ing circumstances of any sort’ and- the: 
reasons given by the learned Judge for not 7 
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inflicting the death sentence do 
commend themselves to us. 

‘The position however is as usual very 
dificu't from the practical point of view. 

As at present advised we accept the law as 
laid-down ‘by Oostélloand M. O. Ghose, J. 
in Alef Shatkh v. Emperor (1) andin Khoda 
Bux Hazi v. Emperor (2). The effect of 
those decisions is that we cannot examine 
the facts for ourselves’ to decide whether 
the appellanis are guilty or not. Being 
placed in that position, we are certainly not 
going toinflict a sentence of death. The 
Tesult of the failure of the learned Judge to 
do his duty in this case was that the appel- 
lants are precluded from asking us to 
examine the ‘evidence inthe case to see 
whether we are ourselves satiefied of their 
guilt.. It would be an intolerable position 
if in such circumstances. they were to be 
sentenced to death. We shall not therefore 
interfere with their sentences. In dealing 
with the appeal we have merely to consider 
-whether the jury; were misled by the charge 
delivered by the learned Judge. We have 
"been through it and also through most of 
, the evidence. There is nothing to which 
exception can te taken in the way in which 
-he dealt with the law applying to the case. 
' It might not perhaps be impossible to deal 
with the evidence in a more systematic way. 
But in.our opinion there are only two 
‘matters which require comment. 

The prosecution called evidence to show 
that inquiries were going on. against the 
appellants and that the deceased was help- 
‘ing ‘the Police in the investigation. : As it 
was’ the prosecution case that this provided 
“the motive. for the murder, it could not be 
said that this evidence .was inadmissible. 
The learned Judge did not specifically warn 
‘the jury that this could not be used’ as 
‘evidence of bad character.. However he 
dealt with it as evidence of motive and I 
Gan only suppose, the jury understood that 
it was introdaced for that purpose, and for 
that purpose only. In fact there is no 
“evidence to the effect that the appellants 
were actually of bad character. ‘The other 
matter relates to the dying declaraction. My 
‘learned brother pointed out at the hearing 
that the way in which the learned Judge 
“dealt with this was not very logical. It is to 
be noted that the deceased was the person 
‘who actually gave the first information 


not 
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report and that the learned Judge said this: 
. “If the deceased is tutored to file the first infor- 
mation report, as is suggested, no question af 
tutoring arises in the case of the dying deolaration.” 

Of course if the deceased was tutored to 
file the first information report, the dying 
declaration, whichis a mere repetition of 
it, was also due to tutoring. But I imagine 
the learned Judge was dealing with an 
argument that had been addressed to the 
jury to the effect that the deceased had 
been specifically tutored for the purpose af 
making that dying declaration. After all 
Judges in their charges have to deal with 
the actual points that are raised at the 
_trial before them; now here there was 
evidence to the effect that there was a man 
outside the door who was suppcsed to be 
connected with the decased and I can only 
suppose that this was brought in to support 
a case that he had been there in order io 
tutor the deceased. Finally, the learned 
Judge did not point out to the jury that 
the deceased had not been cross-examined. 
I myself always find it difficutt: to believe 
that the failure of a Judge to do this can 
have much effect as the jury know perfectly 
well that the deceased had not been crosse 
examined and after they have spent several 
days in hearing the case, they know what 
oross-examination is and the purpose it 
-serves. However in the present case in view 
of.the fact that it was the deceased who 
gave the first information report, we do 
not think any importance attaches to this 
part of the evidence atall. It is a mere 
Tepetition of what the man had already 
said. In these circumstances we doa not 
think that the opinion of the jury could 
have been affected in any way thereby. 
The appeal is dismissed and the Rale ig 
discharged. 


Sen, J.—I agree. I wish to say a few 
words about the positionin which we find 
ourselves regarding the question of enhance- 
ment of sentence. Under ths law, as it now 
stands, .as interpreted in the two cases 
referred to by my learned brother, the posi» 
tion is this: An accused when appearing 
in answer to a Rule to show cause why the 
sentence. passed on him should not be 
enhanced is in the same position as if he 
were appealing from an order of conviction. 
When the trial has been by jury as in this 
case, and when the sentence is not one of 
death the accused cannot ask the Oourt to 
enter into questions of fact. Lf the accused 
had been sentenced to death we could have 
_considered_ whether or not the jury were 
Tight in their conclusions on the facts, bit 
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-. as the accused have not been condemned to 
_ death, they cannot appeal on facts and we 


are therefore debarred from considering 


' whether or not the facts are true. [n these 
‘ circumstances T feel that it would be un- 


justifiable: and unfair to enhance the sen- 
tence passed to one of death. -At the same 
time-] feel that if the case be true, the 


-learned Judge had no grounds whatsoever 


for not passing the normal sentence of death 
in a case of murder of this description, As 
‘regards the charge to the jury, I agree with 
‘what my learned brother has said. The 


- learned Judge should always remember in 
-charging the jury that they should be cau- | 


tioned against being influenced ‘against the 
‘accused by evidence which shows or tends 
to show that the accused is of bad character. 
“Jt. may have been necessary in this case 
‘for the prosecution to establish motive and 
‘in doing sgo it may be that evidence had to 
be ‘given which tended to show that the 
‘accused were of bad character. Tne learned 
- Judge: should have cautioned the jury and 
told them that they were not to draw an 
- adverse inference against the accused from 
‘the fact that they were the subjects of a 
- preceeding: under s. 110, Oriminal Proce- 
- dure Code. This ke did not do. But as has 
been pointed out by my learned brother, 
there is-strictly speaking no evidence given 


` of bad character. The evidence is that proc- 


: ceedings against the accused were pending 

t under s. ‘'110,'Oriminal Procedure Oode, not 
that: they had been. bcund down under that 
section or that they had been convicted of 
apy offence. There is thus no evidence 
given to éstablish the bad character of the 
accused. . Nevertheless it would have been 
only fair tothe accused to caution the jury 

‘jn the manner stated above in the circum- 
stances of this case. 

The next criticizm of the charge relates 
‘tothe manner in which the learned Judge 
has dealt with the declaration of the 
- deceased prior to his: death. The learned 

Judge dealt with this matter in an illogical 
‘manner. He ceems to think that this decla- 
-Yation was made before the first informa- 
„tcn report was icdged. If there was time 
for. tutoring the deceased before he lodged 

the: first information 1eport, there was still 
more time for tutoring him before he made 
tLe declaraticn. There is thus no force in 
‘tLe- learned Judge’s observation that even 
!if the ccmplainant hud been tutored to fle 
‘the first information report, no question of 
‘tutoring’ could: arise in connection with the 

“dying. declaration," I agree, however, that 

jheée defects in the charge do not-amount 
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to misdirections and I am satisfied tha 
they did not lead to any.errorin the deci 
sion of the jury. That being so, I agree ir 
the order which has been passed by my}. 
jearned brother. 
D: «Rule discharged. 
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LAHORE HIGH COURT ` 
Criminal-Appeal No. 99 of 1939 | 
May 10, 1989 
I ADDISON AND KaM LALL Jd. 
MUSTQIM J AGGA AND oTHHES—ConvI0Ts 
ý | — APPHLLANTS Ki. 
versus — 
EMPEROR—Oppos1Ts PARTY | 
Penal Code (Act XLV of ~ 1860), ss. 96, 97, 147, 
: 148, 149—Woman being forcably abdacted— Relatives 
while rescusng her, causing wijurtes to. culprii— 
Right of private defence sf can be pleaded—Hatenr 
of right— Question of unlawful assembly— Sever 
“named culprits alleged to have participated in riet— 
-Three given benefit of doubt—sffect—Applicadility 
Of ss. 147, -145 or 149. - - 

If it can be established that a woman was being» 
forcibly abducted, then undoubtedly her relation: 
would have the right to rescue her and they would 
be entitled to claim the benefit of the exercise om 
the right ot private defence, and in this aspect, 
there will be no question of an unlawful assembly 
lf the right ot private defence 18 exceeded, then only 

"the ‘person or” peisong so exceeding that right woulo 


- be-individually guilty. 


Where seven culprits are named but three of them 


Bet the benefit of the doubt regarding their par 


biclpation inthe riot, the eftect is that such persone 
are entitled to an eéquittal”and ‘that their ¢o- 
‘accused ‘are entitled to have at found in’ determin- 
ving their, case that the acquitted persons:. were Dot 
there. in:this view of the finding, there are only 
tour peradns left and thereiore m such a case 
neither 6. 147 nor s. l45'ñor s. 144 can bè applied. 
Before s. 149, Penal Uode, can come into operation, 
there must be ive or more culprits to constitute 
an unlawful assembly. , ; 


Or, “A, from -an` “order of thè Sessions 
‘Judge, Ferozpore, dated Decem ber 23, 1936. 
Mr. J.G. Sethi, for the Appellants. 
» Mr.. Mohammad, Amin Khan, for the 
Orown.. _.. E “es 
Ram: Lalli; J.—Six persons,  Mustqim, 
‘Mana, Moti, Bhalla,“ Nura and Jana, were 
‘tried by thé learned bessions Judge, Feroze- 
‘pore, ‘on charges under ss. ' 302/1:9/148, 
‘Indian Penal Oode tor having ccmmutiea 
a riot cn August 5,1935, in the course of 
‘which one Hanif was murdered. The Jeane 
ed‘Sessicns Judge convicted Mustqini, Mana 
‘and Moti under ss. 302/149 and sentenced 
them to transportation for life each. He 
“also” Gonvicted ‘Mustqim’ under 8, 148 snd 
fentenced .him,.to three; years’ -rigorcus 
: imprisonment, : and ‘convicted - Mana. and 
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Moti undér’ s. 147 and sentenced them to 
two years rigorous imprisonment each, all 


these sentences to ron concurrently with 
the.sentence imposed on the murder charge. 


The learned trial Judge acquitted Bhalla, 


Nura and Jana holding that. their presence 
in. the riot was opea to. doubt.. The three 
convicts, Mustqim,.Mana .and Moti have 
appealed.‘to this Court through Mr. Jai 
Gopal Sethi,.-and.Mr. Mohammad Amin 
Khan has appeared for the Crown in sup» 
port of the conviction. = 
The story as put. forward by the prose- 
Cution is that Hanif, deceased, had abducted. 
the wife.of Mustqim, appellant, a few days 
before the occurrence and that for this 
grudge Hanif was: assaulted by the - six 
‘accused and 'Samman, absconder, at about 
JO P, s. as the deceased. was coming: to 
the. village with Ohiragh |P. W. No. 3), 
both riding the same horse. At this time 
lt is stated by Ohiragh, Mustqim was armed 
with a sela, Samman, absconder, with a 
gandasa, and the others with dangs, Mustqim 
is stated to have given the firat blow with 
a sela which disloged Hanif from the horse 
and after he had fallen down, Samman 
ave: him..a_gandasa blow on the -head. 
Thereafter Moti, Mana and Jana, accused, 
hit him with dange.. Bhalla and. Nura:are 
said to ;jhave bean present bat.did-not.take 
part. in the beating.. The cries of the de 
ceased. and Ohiragh -attracted Isa, father. of 
the deceased, to the-spot- and he was follow- 
ed by-Farid,- Bagu and Ghulam, witnesses. 
. On the arrival of -these persons the culprits 
are. stated to, have run ‘away. Hanif died 
about midnight and then his fatner Isa-lett 
for the. thana to’make.a tirst information 
Teport. ‘The’ Police Station: 1s-at-a'distatice 
of’ten~ miles from the spot “and” the first 
information, repòrt was, recorded’ theré ab 
“430 A. w.. The. post mortem examination 
revealed that three different -kinds of 
-~ “Weapons had” ‘caused’ the injuries’ to tha 
deceased and this indicates that, -at least 
three. men. must have participated: -in the 
‘assault. There were in all six injuries on the 
person of Hanif, two of whicn were incised 
- ‘wounds on the right side.of the head and 
two were punctured wounds in the chest ; 
there were two contusions near the rignt 
- ear, .Mustgim, appellant, also bore two 
‚bruise. marks on. tue back and left tnign 
-:when he was examined by tne doctor on 
August 7.. | l 
AJl the accused, exeept-- yi ustqim, denied 
utheir presence at the spot, Mustgim'’s ver- 
6100.18 that. about sunset -ho saw that his 
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Hanif, deceased, Ohiragh, prosecution wite 
ness-and three other persons, On his remone 
strance he-was given a dang blow: and fell 
down. One witness Ghulam Mohammad,’ 
son of Jiwa, Was produced in-support of the 
abduction of- Mustqim’s wife but thia -Wite `. 
ness gave no explanation as to how Hanif 
received his iajuries; The main line of’ 
defence taken up before us is that. Musam- . 
matSardaran, wife of Masiqim, was foreibly 
abducted ‘and that therefore Mustqim acted 
in- the’ exercise of -the- right of private 
defence. If it can be- established that: 
Musammat Sardaran was being forcibly: 
abducted, then undoubtedly: her relations 
would have the-right to rescue her and they 
would be entitled. to claim the benefit of 
the exercise of the right of private defence 
and in this aspect there will be no question’ 
of an unlawful assembly, if the right: of 
Private. defence- was exceeded then only the 
person or persons -so exceeding that right 
would be individually guilty. It becomes 
therefore necessaryto determina frst of 
all whether or not Musammat Sardaran wag 
being forcibly abducted... —- :—-- 

As stated already, the story: of this forgi- 
ble-.abduction is -deposed to by Ghulam 
Mohammad. (D. W. No.l). His: evidence! is 
not'convincing inasmuch as he has canceale 
ed the-portion in the-story-relating to-the 
injories- received. by Hanif ; but there “can 
be no-doubt sbout.his presence at the spot 
which is admitted by Chiragh and other 
witnesses for the -prosecution.- Of the wite 
nesses for the prosecution, Isa came after 
tne occurrence had terminated. -Phe tinding 
of:the-learnei.Sessions Judge, with- waica 
we agrea, -is that-it-is .doubtful if Isa could 
have- actually seen the attack on his gon. 
isa -himself professesto be an eyewitness 
ofthis attack but. we are not inclined to 
believe his statement on the point. Apart 
from - Ohirago,-who was said to-be accom: 
panying Hanif, -there -are only two -other 
Witnesses - produced. by the prosecution, 
namely; -Bagu (P... W. No, 5) and Farid 
{P. WeNo. 6). According to Bagu-himself, 
he arrived only when the cuiprits were rune 
ning-away.:and therefere he can throw no 
light On the question, which of the culprits 
Caused injuries- to Hanif, Tne statement 
‘of-Bagu -1s suspicious -for the additional 
reason. that- he- mtroduced the names -of 
.Kandhala and -Musa amongst tae asgaile 
-ants.:.We .are of the -opinton, ‘therefore, 
that Bagus. state oeut is unreliable and 
-i8 of nou.help. ia: determining waich.of -the 
‘Culprits actually delivered'a-plow. : .: 


uWife was being forcibly put on: ahorse. by <. No: far as arid, prosecution - witness ‘ig 
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concerned, his sidtement, is that on hearing 
an uproar he came out of his house into 

e lane and saw Hanif fallen near his door 
While Mustqim, Mana nnd Moti, etc., were 
standing within a few karms of bim and 
QOhiragh (P. W. No. 3) at a greater distance 
behind. His evidence, too, 18 thus of no use 


in determining which person actually took. 


part in the assault uniess possibly by infer 
ence, if we believe his statement. that 
Mustqim alone was carrying a sela in his 
hand. It is significant, however, that Farid’s 
story is at variance with tnat of Bagu 
inasmuch as he says that Jana, accused 
was standing in the crowd without a weapon. 
The witness's statement is suspicious inas- 
much as he did not care to enquire as to 
what had happened to Hanif and retired 
into his own house. Before the Police this 
witness has stated that Ohiragh was armed 
with a pistol and was threatening to shoot. 
In Oourt he denied that he saw a pistol 
with Ohiragh but. said that Obiragh had a 
cloth in his two hands and was saying that 
he would shoot with his pistol. This witness 
has further stated before the Committing 
agistrate that the by-standers there were 
saying that the fight had taken place because 
Mustqim's wife was being taken away by 
Chiragh and Hanif. Bagu, witness makes 
8 significant statement that while he was 
ptill In his house he heard. the. shrieks of a 
woman to the effect le gge; lë -gae. This is 
in-direct support of the plea of the defence 
that Musammat Sardaran was being forcibly 
abducted. ci haste WATAK 4 
The learned Sessiona Judge came to the 
conclusion that “probably Musammat 
Sardaran was being taken away immedia- 
tely before the attack of Hanif ;" but hav- 
ing regard to the time of the day.and the 
failure of the appellants’ party to lodge a 
Counter-report, he considered that Musame 
mat Sardarén was not being taken away 
forcibly but was being taken away with 
her consent. If the evidence of Bagu and 
of Farid is to be belieyed on this point 
that shrieks of a woman were being heard 
- before the attack and that the by-standers 
.Were Saying that the cause of the fight was 
.the,forcible abduction, then we consider 
that there is sufficient material for holding 
that Musammat Sardaran was being forcie 
bly taken away. If this be so, then we 
-must hold thdt the cause of the fight was 
this foreible abduction and that whoever 
,oaused injuries to Hanif was acting inethe 
exercise of the right of private defence of 
person, Tbe only witness who could thus 
have seen the. blows being struck is 
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Ohiragh (P. W. No. 3) and therefore it is 
on his evidence alone that we can deter:: 
mine whether or not anyone individually: 
exceeded the right of private defence. This. 
witness, however, was a badmash on register. 
No. 10 and had been restricted to his vil- 
lage for three years. He had also .been. 
imprisoned for two years in a theft case. 
Although he says that..he remained in his ` 
village for three or four days, he was not. 
called by the Police to make a statement 
and his statement was apparently not. 
recorded till nearly. a fortnight after. the 
occurrence, His explanation that he had. 
gone to Bikanir to visit his father's sister. 
three days after the ocourrence is not .very. 
convincing, A suggestion is madein the 
cross-examination of this witness that) he 
took Musammat Sardaran. to. Bikanir , and, 
although there is no further proof of this 
fact, itissignificant that Musamma? Sardaran 
was not available as a witness. In any 
event, this witness was apparently on very 
friendly terms with the deceased and: in 
our opinion, it.would be dangerous.to rely 
on the testimony of this witness alone.on 
the question which person inflicted which 
injury. We.are therefore of. the opinion 
that evenif the right of private defenca 
Was exceeded, it.cannot be, held . definitely 
which of the accused exceeded that right, 
and in this .aspect it. appears to us that all 
the. appellants are entitled to.be acquitted. 
The learned Sessions Judge held that the 
case against three of the seven persons 
named was doubtful and therefore acquit- 
ted them... As already stated, he convicted 
three persons under s. 302, read with s. 149. 


The learned Judge observed as follows :— . 


. “It is extremely hkely therefore thatthe assail- 
anis should have at least numbered five so that 
they could’ overpower Hanif and his companions. 
8.149, Penal Code, would therefore come into'play: 
-The mere fact that Iam inclined to give the benetit 
of the doubt to some of the accused would-not 
prevent the application of B, 149, Penal Gode.”  - 
‘This appears to us tobe a mistaken 
View of the legal position. In this case only’ 


Beven persons including the absconder were ` 
nameda by any. of the eye-witnesses. -Of 


these seven, three were given the. benetit 


‘of the doubt and acquitted. The effect of 
that Onding is that in law these three were 


not the persons who participated. in.this 
assault. ‘Ine finding that the participation 
of these three is open to doubt isa finding 
to the benefit of which tne co-accused are 
also entitled. The case is not where a nume 
ber of unknown or unidentitied persona : are 
stated to haye taken .part.in a riot: but - 
where culprits are named aud some of them 
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given the benefit of the doubt regarding 
‘heir participation. The effect of that find- 
ng is that suck persons are entitled to an 
icguittal and that their oco-accused are 


mtitled to have it found in determining’ 


heir case that the” acquitted persons were 
206 there. In this view,-ou tke findings of 
‘he learned Sessicna Judge, there were only 
four persons left, namely, the three appel- 


lants and the abscender. Before s. 149 can. 


come into operaticn, there must be five or 
more culprits to constitute an unlawful 
assembly. On the findings of the learned 
Sessions Judge properly construed there 
were only four persons and therefore 
neither s. 147, nor e. 148, nor s. 149, could 
be ‘applied in this case. For the reasons 
given above, we accept this appeal and 
order the three appellants to be released 
forthwith. i 
D. Appeal accepted. 
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Civil’ Procedure Code (Act V of 1908), O. XXXII, 
r. 15—Oourt permitting init? to 
friend—Iesuc as to w r platntif is incapable 
of protecting his interests, if can be ratsed till that 
order is set aride—Person found mentally deficient 
and incapable of protecting Ais interests—Nezt 
friend, if can institute suit on his behalf. ! 

Where the Court has permitted the plaintif to 
sus by his next friend, till that order is set aside, 
it is not competent to raise an issue a8 to the ques- 


tion whether the plaintiff is incapable of protect- 


ing his interests when suing or being sued. Once 
the plaintiff is permitted to sue by the next friend, 
the authority of the next friend cannot be ques- 


tioned by an issue raised in the suit. Unless bya 


substantive application the authority of the next 
friend ia revoked, it would not.be competent to 
raise an issue in answer to the cluim, ftchmond 
v. Branson & Sons (1) and Russian Commerctal and 
Indusiraci Bank v. Comptoir D'HKscompte 
Mulhouse (2), relied on, [p 315, col. 2.) 4 

Where a person is mentally deficient, is not able 
to look after his affairs and is incapable of protect- 
ing his interests, the next frend 18 entitled to m- 
stitute a suit on his behalf asking relief to the 
person mentally deficient with respect to actions 
taken by him which are detrimental to his intar- 
esta. Where therefore a person 15 found to be in- 
capable of protecting his own interests, a suit on 


his behalf by his next friend for relief that the 
person on - uD~' 


power-of-attorney granted by the 
substantial grounds should be revoked in such -per- 
son's interest, is maintainable. [p. 216, cola. 1 & 2.| 


L, P. A. against the judgment and decree.. 
of Mr. Justice Venkataramana Kao, in O.. 
GQ, O, A. No. 36 of 1936, dated April 21, 1908. 
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JUDGMENT IN APPAAL No. 36 or 1936. 


Venkataramana Rao, J.—This is an 
appeal from the judgment of the learned 
City Civil Judge dismissing the plaintiff's 
suit on the ground that the next friend of 
the plaintiff is not competent to maintain 
the suit. The facts upon which the correct- 
ness of this decision depends may be shortly 
stated. The plaintiff Venkatanarasimha 
Bhattachariar is the son of one Parthasae 
rathy Bhattachari, and his family has got a 
hereditary right to perform the Archaka 
service in the Parthasarathy Temple, Trip- 
licane, for about 22 days in a month and is 
entitled to appropriate the income and per- 
quisites relating to the said office during 
the said period and the income realized 
therefrom is fairly substantial. It is 
admitted that the plaintiff, when he was 
three years old, was afflicted with infantile 
paralysis which arrested the development: 
of his mental powers. His father died 
about 32 years ago leaving his widow, the 
plaintiff and a daughter, who was later 
married to the defendant, twenty years ago, 
For a considerable period during ate 
minority the plaintiff's mother was manag- 
ing his affairs and after the marriage of 
his sister with: the “defendant, both his 
mother and the defendant attended to them. 
After the death of the mother, even during 
his minority, the’ defendant continued to 
mangge the affairs of the plaintiff and also 
got him married to plaintiff's next friend 
in or about 1919. It isin evidence that the 
mother before she died executed a will 
committing the care of the plaintiff and his 
affairs to the defendant. f j 

After the plaintiff attained majority, the 
defendant got a power-of-attorney from him 
and cn-the strength of that power-of-attorney 
was managing his affairs, The defendant 
after hia marriage with the plaintiff's. 
sister Came to reside with the plaintifi’s 
family and continued to do so till 1933. A 
daughter was born to the plaintiff in or 
about 1930 and thereafter misunderstand- 
ings arose between the relations of the 
plaintiff's wife and the defendant. There 
was some attempt at mediation and the 
result of it was that the defendant and his 
wife began to live separately and the 
plaintit and his wife began to -live 
separately and the defendant allowed the 
rents of one of the houses to be collected 
by the plaintiff's wife and his father-in-law’'s - 
brother. ‘But.uthie did not terminate the’ 
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disputes and there seems to have been a 
further mediation, the result of which, was 
that the defendant entirely ceased to have 
anything to do with the management of the 
plaintiffs affairs. This was about. October 
1933. The defendant also got a document, 
Ex, È, dated October 6, 1933, from the. 
Plaintiff asa part of the arrangement con-. 
sequent on the mediation the effect of which 
was thatthe defendant was released from 
all liability to account in respect of the 
management. But within 15 days after the 
surrender of management, disputes again 
appear to have ensued and the plaintiff 
purported to address a letter asking hi 
wife's uncle who from October 6, 1933, was 
managing the plaintiff's affairs not to have 
anything to.do with the management and 
went to the side of the defendant and from 
that date the defendant had been managing 
his affairs. ' 


The case of the plaintiff's next friend is 
that he was set up to doso by the defendant. 
The case of the defendant is that the plain- 
tifs wife's relations treated. the plaintiff 
very badly, and ccnsequently at his request, 
he had to take over the management. The 
plaintiff's wife’s relations naturally were 


Ìn re K. NaRsSIMHA BHATTACHARIAR (MADR.) i 


18410: 
: A ade NG 
He concluded his judgment with the 
following observations : T y 
“I feel it my duty, however, on the present occasion 
to state, if it could be found possible, that the present 
isa case where the Oourt of Wards should: assume 
management of V, N. B's. estage. Under s. 9, al. ( 
of Madras Act, I of 1802, the Court of Wards’ 
assume superintendence of property of ns who 
are declared by the Local Government to be incapable 
of managing their property owing to mental defeot. 
or infirmity rendering them untit to manage their 
PROVO o aoe Ns co acai he, ni 
Thus, in his opinion, the plaintiff is a 
person who is incapable of managing his 
property owing to mental defect or infir 
mity. This judgment was confirmed in. 
appeal. After the termination of the pro- 
ceedings in the High Oourt the plaintiff's: 
wife acting as the next friend of the plain=: 
tiff filed this suit out of which this appeal, 
arises and prayed as follows: ae 
“The plaintiff therefore prays judgment that a deores- 
may be passed as follows: (a) cancelling and revok- 
ing the power-of-attorney granted or purported or` 
alleged to have been granted by the plamtiff to the 
defendant and directing the defendant to cancel and: 
deliver up the same to the platifi; (b) restraining 
the defendant from intertering hereafter in any 
manner or to any extent with the affairs or properties” 
of the plaintiff; (c) directing the defendant to render 
a complete and correct account of the dealings and- 
transactions ofthe management by the defendant of- 
all the properties and affairs of the plaintiff up to. 


such date as may be fixed by this Honourable: Uourt - 
and directing the defendant to pay to the; plaintiff’ 
. amount as on the taking of accounts. above: 
réferréd to may be found to be due and payable by, 
thé defendant.” , i o a WE Nan a 
“In para. 14 of the plaint the plaintiff's next. ` 
friend ‘alleged, that ‘the power-of-abtorn6y.. 
which the.defendant took trom the plaintiff:- 
is Void in- law by reason of - the fact that; the. | 
plaintiff was not ‘capable of managing his: 
own “affairs or of, understanding the legal, . 
hature, incidents and. consequences of asas 
. < ; appointment. . ln ‘para. 15 it is’ further 
adjudge him a lunatic because the Act alleged that the defendant taking the fullest, . 
required the fulfilment of two conditions : advantage of his ralationship to the plain-, 
(1) the. person sought to be declared a tiff, the plaintiff's. inability .to manage -his:. 
F tate be on unsound mind ; and (2) own affairs and the absence-of other persons‘ 
me F hi uf i a RY k managing himself to look’ after the interests of thé plaintiff, | 
le i T nder the linglish Law treated the plaintit ini such a mapner ag to. 
any one of those conditions would be enough; acquire and retain a. complete domination 
a ea ae aren of managing bis over his will so-as to render him incapable ` 
wan are ng ourt would adjudge of exercising “any judgment’ or’ will in | 
th of AG Bp > dn connection with any transaction wAatgoeyer,., 
© course of the Judgment Ananthakrishna. In para.. 16, the plaintift’s next friend has 
submitted that: the defendant's agency is‘, 


dissatisfied with this state of affairs. After 
taking’ legal advicé, the plaintiff's Wife 
started legal ‘proceedings in this Court 
under the Lunacy Act to adjudicate the 
Plaintiff a lunatic and have his properties 
entrusted to a committee. There was an 
elaborate enquiry. Ananthakrishna Iyer, J. 
who went into the matter in a very careful 
and elaborate judgment came to the con- 
clusion that the plaintiff was nota person 
of unsound mind but was incapable of 
managing his affairs. He could not, however, 


itself the result of a wrong, the defendant” 
being really in the position’ of. ari executor.. 
de, son tort, and bhis_accounts are liable to- 
be taken strictly. She finally submitted - 
that the power-of-attorney and the agency. 
are liable to be cancelled, formally. Para-" 
graph 10 of the plaint ig véry significant ' 
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ad runs thus: 

“It is also apprehended that, taking advantage of 

16 infirmity and weakness of the mind of the plaintiff, 

is he)plegsnesa and utter incapacity to anderstand 
Ons or anvthing about the proper management 

<- the ssid office and properties and the defendant 

28 obtained from the plgintiff documents or vouchers 

rith a view to make it appear that the defendant 
_ as duly accounted to the plaintiff. in respect of the 
«aid office and the properties thereby discharging 

imself from all liability or obligation so to account 

wm'he plaintiff charges that thera has been in fact no 
uch rendering of accounts and having regard to the 
ircamstances, there could possibly be no discharge 
of any euch liability or obligation on the part of the 
defendant having regard to the utter inability of 
she plaintiff to look into or accept any such account 
oY accounting.” 

“Thus, it will be seen from the allegations 
«and prayers in the plaint that the anit is in 
substance to call upon the defendant to 
render an. account of. his, management 

uring the pericd: of- his agency both 
during the period when he acted’ under 
the powerof-attorney and after October 25, 
1933, when he resumed management after 
surrendering his management in the begin- 
mg of Octobor 1933, and incidentally 
the power-of-attorney is sought to be 
cancelled and an injunction is prayed for 
restraining the defendant from interfering 
in ‘the affairs of the plaintiff. The defen- 
dant in his written statement alleged that 
having regard to the circumstance that the 
plaintif was physically weak and infirm and 
his mental capacity was not quickly 
developing, bis mother desired that the 
. defendant should continue to live with 

and help him in the management of his 
properties and that in 1920 a powerof- 
attorney was executed in his favour and 
the maternal uncle of the plaintiff and there 
was no question of undue influence and no 
taking advantage by the defendant of the 
weakness of the plaintiff. The defendant 
further alleged: 
- “According to the medical evidence led by her 
in the original petition, the said V. N B. is not 
devoid of independent thinking or judgment but 
is not in A position only to do any complicated 
thinking. He could clearly distinguish his well=wiashera 
from others and he is in a position to know 
who will take care of his interests to hia best 
advantage.” 

The defendant denied his liability to 
account and submitted that he was discharg- 
ed from all liability. He further made the 
following statement in para. 8 of his written 
statement: ; 

., Yenkstanarasimha Bhattachariar is not utterly 
unab ə to accept any accounting ag is wrongly alleg- 
ed, -He ia 8 bit dlow to take in things but understand: 
them if explained and as he was also advised in the 
matter by his next friend and her uncle and other 


- 


jesar: relations, his having discharged the defendant 
from. an elaborate accounting referred to in para, 10 


= 
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of the plaint if valid and binding and js a bar 
to the present action.” - 

The defendant finally wound up his 
written statement by saying that the 
plaintiff's suit has to be dismissed in 
limine for not disclosing any cause of action. 
A number of issues were framed. It is 
unnecessary to refer to all of them except 
the following two: . 

“Ta the suit not maintainable as disclosing no cause 
of action? Is Venk&tanearasimha Bhattachariar 
incapable of protecting his interests in this suit 


and is the suit bv the next friend maintainable under 
0O. XXXII, r. 15?" 4 

The learned Jadge formulates the obje 
tion of the defendant to the maintainability 
of the suit in para. 8 thus: 

“The intitial objection of defendant to this suit is 
that plaintiff is not a man of unsound mind, that though 
mentally weak, he ia able to understand what is good 
and whatis bad, that he is anxious that his sister 
and his sister's husband should manage his affeira 
and that therefore the next friend has no cause of 
action to institute this suit on behalf of plaintiff. 
The answer of the plaintiff's next friend is that the 
plaintiff is so infirm: mentally that he is unable 
to understand what is to his interest and that 
hence the next friend is entitled to file a sult on 
his behalf She states that under O. XXXII, r. 15, 
the next friend is entitled to flle this anit and to 
prosecute it.” : ' l 


The learned Judge in para. 13 of his 
judgment states hir conclusion thus : 

“I am unable to help the plaintiff in this case. 
It is a hard case but I see no way out of it. I 
hold that so long as plaintif is a man of sound 
mind and it is not proved that he is anxious to 
have defendant removed from tha management of 
his estate the next friend is not competent ‘to 
maintain this suit. This suit fs;therefore, dismiss- 
ed. Ido not propose awarding defendant his costs.” | 

It -seems to me that the reasoning of 
the learned Judge in paras. 11 and 12 
of his jadgment on which the said conclue 
sion is based proceeds on a complete 
misapprehension of the olaintiff's claim 
‘and of the scope of O. XXXII. r. 15, and on 
A misconstroction of a. 12, Oontract Act. 
On an examination of the allegations in 
the plaint, if will be seen that the case 
‘presented on, behalf of the plaintiff is that 
owing. to mental infirmity he has been and 
is incapable of managing his affairs, that 
the transaction of agency entered into by 
him should not, be held to be binding on 
him owing to the said incapacity aud algo 
as having been brought about by the undue 
inflaence of the defendant who, by reason 
of his relationship and the incapacity of 
the plaintiff, had obtained a dominating 
influence over him, that there had been no 
rendering, of accounts by the defendant 
of his managemeit and there could possibly 
‘be-no. discharge of the obligation ou the 
part ‘of ‘tha défendant having regard to the 
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utter inability of the plaintiff to look into or 
accept any such account or accounting. It 
ig well-recognized that a person incapable of 
Menaging his affairs cannot be considered 
.to be a person who can give a legal dis- 
-Gharge of any moneys due to him or of his 
management in regard tohisestate. It is 
not necessary that he should be found to 
be a person of unsound mind. It may be 
for the purpose of adjudging him a lunatic, 
he must be both a person of unsound mind 
and incapable of managing ‘himself or his 
‘affairs; but to render a transaction voidablé 
or have it declared not binding on a person, 
it is enough if he is not capable of under 
standing a transaction and forming a rational 
judgment as to its effect upon his interests, 
That is the test lad down by s. 12, Contract 
Act, which defines a person to be of sound 
mind thus; ee ki 
“A person is said to be of sound mind for the 
purpose of making a contract if atthe time when he 
makes it, he is capable of understanding it and of 
forming a rational judgment’ as to its affect upon 
interests; A person who is uenally of unsound mind, 
but occasionally ofsound mind, may make a contract 
when- he is of ‘sound mind. A person who ig usuall 
of sound’ mind, but’ occasionally of unsound mi d. 
“MEy Not make a contract when he is of unsound 
mind. < 
' ‘This i6 also the test for permitting a 
person’ to Bue by a next friend as will 
be seen from the provisions of O. XXXII, 
a I5,- Civil) Procedure Code, which rang 
“ , “The provisions: contained in rr. L to 14, so far ag 
‘they, ara applicable, shall extend to persons adjudged 
to°be.of .unsond-mind and to persons who though 
not so .adjudged. are found by the Court on inquiry, 
‘by reason of unsoundness of mind or mental infirmity 
to be incapable of protesting their interests when 
suing or being sued.” 


, : Thus, a person who by reason of mental 
infirmity is incapable of protecting his 
jnteresta is treated -as a person under 
disability. .The learned Judge failed. to 
appreciate this point of view. He observed 
at para. 12 of his judgment thus: 

_. “The High Oourt came to the conclusion that plain- 
tiff is not a person of unsound mind. I, too, have come 
to the ‘conclusion that plaintiff is not a person of 
unsound mind. If plaintiff is nof a man of unsound 
mind, he is a person of sound mind. Ifheisa person 
of sound mind, he is capable of contracting. If he is 
capable of contracting? he can continue to maintain 
‘a contract under which he desires ‘that defendant 
Should: manege his properties, Under the’ circum- 
stances, how can I, at the-request of his next friend 
direct defendant to render accounts to her and 
cease to manage the properties of the plaintiff 7" 
In another portion of the judgment, he 
bays: ° ate 

“TY appears to me that inthe case of a mån of 
feeble intelligence, the law may -permit him to file 
suits through next friends if it is proved that he ig 
not able to conduct suits himself, Order XXXII, 
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r. 15, may permit him to do that, It does not follo 
from it that.his willcan be substituted by’ the wi 
of the next friend so far asthe causa of action: 
concerned, In this osse, plaintiff is aman who haa 
will of-his own.” Chace 
From the above extracts, it will b 
seen that the learned Judge while holdin; 
that the plaintiff can be permitted to su 
by a next friend, nevertheless says tha 
the next friend is not competent to maintat 
the suit,’ because of hia inability ti 
appreciate the distinction between , wha 
is necessary to render a person a lunati 
and what is necessary to have a transac 
tion declared not binding on a person 
From paras 9 and 10 of the. judgment also 
it will be seen that the . learned Judg 
failed to keep thie distinction in Viev 
when he observed: | 0 00. hs 
“In the case of e person -who ‘is mentally deficien 
but who isnot unsound in mind, there is no su 
tivelaw under which.the:-matagement of his affair 
can be handed overtoanybody,”-::-.- . . 
It may be that a person‘in the position o 
the plaintiff is able to distinguish the goo 
from the bad, Itmay bé that thé plainty 
might think that his brother-in-law is a perso! 
who can: také care of his interests, But thi 
question is whether this amount of intelli 
gence in thinking that a person may. lool 
after his affairs well can‘render any transac 
tion entered’ into with that person ` bindiny 
on him if in law he is not capable of under 
standing a transaction ‘and forming | 
rational judgment as to ‘its effect upon hi 
interests. The mere appointing anothe 
person as his ‘agent ‘may not be : 
transaction which a person is incapable o 
understanding but whether a particula 
transsction, namely the power-of-attorne: 
executed with the terms contained therein i 
a transaction which the plaintiff can under 
stand and form a rational judgment as to it 
effect upon his interests is another matter 
It’ is also, another matter whether he 1 
capable of giving a discharge of tù 
management of such agent under such | 
power-f-altorney, The learned Judge ha 
not’ considered the evidence from . thi 
point of view. In regard’ to the questio. 
of accoanting, the definite allegation is tha 
by reason of his mental infirmity he i 
unab!e to look into acconuts, or accep 
any accounting. From the evidence o. 
both sides it 18 plain that there’ is found 
tion for the contention advanced in th 
plaint in this behalf. The plaintiff . wa 
examined in the witness-box as P. W. No. 


and he deposed as follows: : 

“I cannot examine the accounts, My neighbou: 
were asked’ to-see the accounts. The books wel 
brought to the upstairs of the big house, Iwill n 
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be eble to identity the books that wera brought 
upstairs. Anakavyur Raja Bhattachariar, my gumasiha 
who is also the defendant's gumastha, and Sami 
Bhattachariar went throughthe accounts. Sami also 
wasa gumastha. It ia defendant that is managing 
all my affaira." 

The defendant "himself as D. W. No 1 
deposes thus: 

“They (the attestors to Ex. X) did not themselves 
examine the account. They asked the plaintiff and 
Sami and Krishnan and attested the documents. 
They did not go into the acaounts. The books inspect- 
ed are the books I have now filed in Gourt, I did 
not obtain the signatures of these people in token 

- of their having inspected the accounts. Plaintiff 
himself did not inspect the accounts.” 
- It will be seen that the persons who are 
- Supposed to have examined the accounts are 
the gumasthas employed by the defendant 
and in bis service. There was no indepen- 
dent examination of accounts by anybody 
and the defendant in his deposition makes 
a significant admission; viz., there is nothing 
in the accounts to show that there was a 
Bettlement of accounts. Therefore: the 
question in such circumstances would be 
whether there has been a valid discharge in 
regard to the rendering'of accounts by the 
defendant and this question has not been 
gone into by the learned Judge. The 
‘evidence on record is enough to Test a 
finding in regard tothe fact that the plaintiff 
-iş incapable of managing his interests, 
at any rate, in regard to, his capacity to 
‘give a discharge in respect of themoneys 
due--to him. Besides the judgment of 
Ananthakrishna Iyer, J. and that of the 
learned Judges who decided the appeal 
` from his judgment, there is evidences on the 
record to show that the plaintiff- was 
treated as a person under disability within 
the meaning of O. XXXII, r. 15, in suits 
filed against him—Vide Exs. D and G. 
The Court has permitted the plaintiff in 
-this case to sue by his- next friend. Till 
‘that orderis set aside, in my opinion, it is 
not competent to raise an issue as to the 
question whether the plaintiff is incapable 
-of protecting his interesta-when suing or 
‘being sued, | Once the plaintiff is permitted 
tosue by the next friend, the’ authority 
of the next friend cannot be questioned by 
‘an issue raised in the suit. yo 
“ The learned Judge is wrong in his finding 
- ‘thatthe next friend’ is not competent to 
maintain -the suit on .that ground. In 
Richmond v. Branson & Song (1) a casé 
under the corresponding English rule, 
O. XXV, r. 4 ofthe Rules of the Supreme 
Court, 18:8, a person who was described as 


= (1) (1914) 1 Oh, 968; 88 LI Oh. 749; 110 3; 
Sali ee 
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of unsound mind not eo found by inquistle 
tion was permitted tobe sued bya next 
friend and the defendants raised a quese 
tion in regard to unsoundness of mind'by 
way of defence, Warrington, J. held that 
the question of unsoundness could not be 
raised by way of defence and that go much 
of the defence asdid not admit it must 
be- struck out as irrelevant. In the course’ 
of the judgment he made the following 
observations :— 

- “There is really in principle no distinction between 
an action brought by a plaintiff of unsound mind, 
or alleged to be of unsound mind, by her next friend 
and an action brought by an ordinary plaintiff... 
Of course in the case ofa person suing by 8 next 
friend, there isthe further question of the aathority 
of the next friend, and in those cases, it ia competent 
either to the plaintiff himself, that is to say, the 
person who is assumed to be non compos mentis or not 
sui juris orto the defendants, to put a summary 
end to the proceedings, and, in the case of a next 
friend he also would be subject to an order to pay. 
the costs......[9 that a estion which can be 
raised aga relevant issue the action and at the 
trial.” 

` After making these observations he obe 
served that unless by a sabstantive appli- 
cation the authority of the next fiend was 
revoked, it would not be competent to raise 
an issue in answer to the claim. The 
view of Warrington, J. ‘was approved by 
the House of Lords in Russian Commeretal 
& Industrial Bank v. Comptoir D'Escompte 
- De Mulhouse (2), In the present case no 
such application was made and in fact 
the learned Judge finds in a Way in one 
portion of his judgment that the plaintiff's 
capacity is such that a next friend can 
maintain the suit. Having taken this view, 
it is not opan tothe learned Judge to have 
dismissed the suit. It cannot be said that 
there is no cause of action to maintain the 
suit, at any rate, in regard to the defen- 
dant’s liability to render an account. Tne 
suit cannot’ be dismissed so far as the 


“prayer for an account is concerned. 


It seems tome that the first prayer in 
the plaint as regards the revocation of the 
powerof-attorney is an unnecessary 
prayer. It was not denied by the defendant 
that after the execution of Exs. X and, XL 
the management was. assumed by’ the 
plaintiff's next friend's uncie. There was 
thus a ‘cessation or termination of the 
agency under the power-of-attorney execut- 
ed by the plaintiff and any assumption of 
duties as agent after October 25, 1933. could 
only be viewed as a fresh contract of 
agency and not under the original power- 
ofeattorney. Nodoubt the plaintiff is made 

(3) (1925) A O 113; 93 L J K B 108; 132 LT 96; 
40 TL R837; 088 J 341; 19 LL L Rep. 313. 
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to Bay, that the power of-attorney still sub- 
sists, but his statement cannot alter the 
legal.effect of the transaction which took 
place in the beginning of October, 1933, 
Theréfore in view of this, the prayer in 
Tegard.to the cancellation of the pcwer-of- 
_ attorney, would. have no practical bearing 
“on the ;rabstantial relief in the plaint in 
‘Tegard to the rendering of accounts..by the 
‘defendant. -Whether the power-of-attcrney 
is void ornot, there is the undoubted fact 
thst the-defendant did manage as agent” of 
the plaintiff and he wae ` ‘bound to render 
an. account’ ‘of his “management during the 
period of;his agency. 

: The question whether the Court can grant 
the injunction prayed for in the plaintis one 
which ‘Will have’ to be determined by the 


learned Judge on a consideratidn of the. 


entire evidence in the case and I do.not 
want to express any opinion-in regard there- 
fo at’ present. ‘The’ ‘conclusion theréfore 
of the learned” Judge isoné that cannct- ‘be 


sustained. T accordingly set aside the judg- 


ment of the learned Judge and remand 
the suit for disposal on Issues Nos. 4 to 7 
in the light of the observations contained in 
this judgment. I direct the defendant to 
pay the costs of thé plaintiff in this appeal. 
The costs of the lower Court will abide 
the result, Š 


Letters Patent Judgment 


“ Madhavan Nalr, Offg. C. J.—The main 
a in this appeal is whether the suit 
as been properly instituted on behalf of the 
plaintif Venkatenarasimha Bhattachariar 
“by his next friend, his wife, Her sage as 
‘the next friend is that her husband is 
“ mentally deficient, is not able to look 
after his affairs and i is incapable of pro- 
tecting . his interests. The relief asked 
for is the revocation of the en 
granted by him to the defendant. It 
‘argued on behalf of the defendant that the 
néxt friend hasno right tò institute the 
” Buity, and that it should be ‘dismissed. It 
' W88 dismissed by the trial Judge on that 
und, but-thia decision was set aside 
fy, Vetkseratann Kao, J. who came to 
the.conelugion cn the - - evidence that the 
plaintiff “was incapable of protecting his 
interests. when suing or being sued. ` 
-thére is ample evidence on record in 
‘support. of the learned Judge's’ conciusion. 
n & previous occasion this Court tréat- 
- ed -the Plaintiff as one under disabjlity 
within the meaning of ' O. XXXII, r. 15, 
Civil Procedure Code” see Ex. G. That 
Rule says that the’ Provisions contained i in 


e - 
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Ir. 1 to 14 so -far-as they’ “are applicable’ 
shall extend to persons adjudged to` be” 
of unsound -mind ‘and to persons ‘who 
though not so adjudged are found by the- 
Court on inquiry by reason of wosoundness: 
of mind or mental infirmity to be incapable 
of protecting iheir interests . when suing 


‘or.being sued. Ifthe person concerned is 


incapable of protecting his interests as has 
been found in this case, then to say, that 
the next friend -is not ‘entitled to - institute 
a suit would result in completely negatiying 
any” relief to. the plaintiff. with respect.to 
actions taken by him which are detrimental 
to his interests. It ia the case ofthe next 
friend here that the power-of-attorney was 
given to the defendant on unsubstantial 
grounds that it should be revoked in the 
interests of the plaintiff himself... We 
cannot accept the argument that in such oire 
cumstances the Court should deny relief to the 
next friend by saying that she has no right 
to institute the suit. We think that the 
decision of the learned Judge is right and 


accordingly we dismiss thig appeal.’ The 
stay- petition is also dismissed. 
NB. Appeal PAT 


CALCUTTA HIGH COURT - ` 
Appeal No. 152 òf 1937 7 
March 13, 1939 a 

. HENDERS'N AND LATIPUR RAHMAN, JJ. 
MUHAMMAD AZIZAL BARI—PLAINTIFE— 


ARENE LANG , A a 


Moulvi RAZIUDDIN MU HAMMAD IDRIS 

KHAN AND ANOTRAR— DEFENDANTS — ' 
RESPONDENTS 

“ Lease—Oonstruction—Leasé for indefinite period— 
General rule of construction—Held ‘on construction. 
that lease enured for lifetime.of leases—Civil -Pro- 
cedure Code (Act V of 1908), O0. XLI, + 22—Cross 
objectton—Failure to award costs in decree, 

The general rule of construction is that a grant 
of an indafinits period enures for 
grantee and passes no interest to his 
there are some words showing an intention to grant 
an hereditary interest. This rule of construction 
ought to be applied in spite of the terme of s. 106, 
Transfer’ of Property Act. Babu Lekhraj Roy 'v. 
Kunhya Singh (1) and Ashutosh Lahiriv. Chand 
tag Mitra (2), relied on, Mohim OAandra Sarkar 

rae Bandhis Adhikari (9), referred to. [p. 219, 


-J 

l A sarasari jote was created in respect of a cer- 
tain land in favour of a tenant who executed .a 
kabuliyat in which he undertook to maintain the 
trees existing on the lands and not to cut them. 
There was a further recital in the kabuliyat that 

iek hongdi 
the lands by. Sacie 


on the lands and damage 
tt was, however, provided that if: the 


pite thereon. 


1969: 


lessee built pucca floors to the houses on thoa land 4 
-or erected. boundary walls or privies with corru- 
gated iron sheet roofs, such acts would not cl ange 
the joteinto a permanent one, nor would it be 
regarded mokarart or mourasht Jote. The lessee 
undertook not to introduce any musician, prostitute 
or any man of bad gharacter or a thief or a person 
dealing in hides or to let out the lands to them and 
that if he did such acta he would be liable to be 
ejected: i 
Held, that from the terms of the lease the inten- 
tion clearly. was to allow the-lessee to continue 
for an indefinite period so long as he paid the 
rent regularly and performed the other conditions 
of the lease. The lease, therefore, enuted for the 
lifetime of thé lessee. Ashutosh Lahiri v Chandi 
Okaran Mitra (2) and Chandi Charan Mitra v. 
Ashutosh Lahiri (8), relied on, Luxman Ohandra v. 
Charu Chandra (4), distinguished. 
* -([Oase-law referred to.) - 
. Failure to award coats in the decree cannot form 
the subject-matter of a: cross-objection. . 


A. from the appellate decree of the Sub- 
Judge, Pabna and Begra, dated Septem- 
ber 30, 1936. . 


-Mr. Jitendra Kr. Sen ‘Gupta, for the 
Appellant. a. ` 


- Messrs. Gunada Ch. Sen and Abdul Bari, 
for the Respondents, | : 


‘ Latifur Rahman, J.—This is an appeal 
by the plaintiff arising out ‘of a suit for 
recovery of khaa possession in respect of a 
piece of land, after evicting the defend- 
ants and removing certain structures erected 
thereon. ‘Notice to quit was served on the 
defendants on the footing that the tenancy 
was a tenancy-at-will. The land in dis- 
pute is situated within the Municipality of 
Bogra and -appertains to the waqf estate 


of which the plaintiff is the present muta- ` 


walli. One Muhammad Goahar Ali created 
a sarasart jote in respect of the ‘land in 
dispute in favour of the defendant No. 1’s 
father by kabultyat in 1307 B. S. Ex, 3. 
Thereafter defendant No. 1’s father made 
a gift of the said jote to defendant No. 1 
by a hiba-bil-ewaz in 1328 B. S. The waqf 
estate wos created by a waqfnamah in 
1321 B. S, Ex. 1. While the plaintifi’s 
father was a mutawalli, defendant No. 1 
obtained a fresh sarasari bandobast of 
the disputed land from him by a kabuliyat 
Ex. .3 (a).on Chait 30, 1334 B, S. The 
plaintiff in whose favour his father relin- 
quished the mutawalliship instituted the 
present suit alleging that defendant No. 1 
‘took the settlement for residential purposes 
as a tenant-at-will, on an annual rent of 
Rs. 31 and while in possession admitted 
defendant No. 2to-a portion of the land 
without the-plaintifi’s knowledge and con- 
sent and that notice under s. 106, Transfer 
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of Propertv Act, to quit the land was served 
npon the defendants. The contention of the 
defendants waa that the tenancy in question 
was a- “sarasari raiyati tenancy,” that it 
was a tenancy for the lifetime of the lessee, 
and net a tenancy-at-will or from year to 
year. They also denied that any notice was 
served on them. The material terms of 
the kabuliyat Ex. 3 (a) are as follows: 
“There being no custom of transferability in res- 
pect of sarasart jote in Pargana Bholbara, I have 
acquired no right by the aforesaid Aiba-bil-ewas and 
you having been ready to bring eguit for ejest- 
ing me from “the said jote, I have appeared before 
you and have applied for taking a new settlement 
of the aforesaid lands. You have granted my prayer 
and upon settlement of the said lands as a new 
sorasari jote atan annual rent of Rs. 31 you have 
demanded a kabuliyat from me .. I shall main- 
tain; the trees which are now in existence.in the 
‘aforesaid ‘jote and which will grow and be planted 


.then,in future. .I shall, not be able to cut away the 


said.trees or their branches. ...I shall not be 
able to build any-brickbuilt house on the said 
lands, nor shall be able to cause any damage to 
those lands -by digging any pits thereon. .I shall be 
able to cause any damage to those lands by digging 
any pits thereon. I shall be able to make the floors 
of any houses that I may build thereon, pucca and 
-to build brickbuilt bound walls and to make 
the opening of any wells dug therein made of 
bricks and to buil lars with corrugated iron 
roof. But by the said acts my fote will uot be 
changed to a permanent it will remain as 
sasasart jote as before. ‘By the said acts the ssid 
jote will not be regarded as a mokarart or mourasht 
gote nor shall I be able to claim it as such . . . 

“I shall not be able to introduce any musician, 
prostitute or any man of bad character or 8 thief 
or a person desling in hides nor shall I be able to 
let out these to them. If I do such act, I shall be 
ejected therefrom . . .” 


The construction of the kabuliyat ‘is the 
main point for ‘determination. From -the 
terms of the kabuliyat, it is apparent that the 
jote is not a permanent one. Under 
certain conditions the defendants are even 
liable to be evicted. If it is not a perma- 
nent jote or mokarart or mourashi then the 
question may well arise as to whether it 


‘is a'tenancy-at-will or from year to year. 
Although in specific terms a Permanent 


lease is not created -by the kabuliyat, yet 
the lessee has been given certain advane 
tages, e. g. building a boundary wall, -pucca 
floors' and is not liable 4o be evicted unless 


‘he introduces bad characters, musicians, 


prostitutes and hide dealers. Olearly, the 
intention seems to be to allow the lesses' to 
continue for an indefinite period so long as 
he pays the’ rent regularly and’ performs 
other conditions of the lease. In such a 
case, we are. of opinion, that: the general 
rule of construction that a grant of-an 
indefinite nature enures for the life of the | 
grantee should apply, as. was, pointed out 


# 
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by their Lordships of the Judicial Commii- 
tee in Babu Lekhraj Roy Vv. Kunhya Singh 
(1). at, p..224, that 

‘if a grant be made to aman for an indefinite 
period, it enures generally speaking, for -his lifetime 
and passes no interest to his heirs unless there are 
bome words showing an intention to grant an 
hereditary interest." 

In the present case, there sre no such 
words used in the kabuliyat that there 
‘ia any heritable interest. The trial Court 
“has held that the lease must enure for the 
lifetime of defendant No. 1, and as such, 
he is not liable to be evicted and dismissed 
the suit. The Court has followed ‘the deci- 
siom,in Ashutosh Lahiri v. Chandi Charan 
Mitra (2). There the terms of the lease 
"Were as follows :; 

“You having applied to 1 to get settlement of 6 kanis 
ef land ag descri the schedule below for the 

purpose of constructing your basha, I ‘hereby fix 
-annual, rent for the 6 kanis of land at Rs. $ and 
‘bottle the game with you , You shall enjoy and 
' possess the gaid land by constructing your basha and 
Tepiding therein regularly paying rent.” 

“The ‘learned Judges held that in view 
of, 6 the terms of the lease, it would be right 
‘to‘apply to it' the general rule of construc- 
tion which is to the effect that if a grant 
‘ig made toa man for an indefinite period, 
it enures ‘generally speaking at least for 
the lifetime of the ‘grantee upless there 
‘were some words showing’ the in’ention 
that a heritable grant was made:.see also 
Chandi Charan Mitra v. Ashutosh. Lahiri 
(BY. ‘The lower Appellate Court has dis- 
‘Missed. the appeal upholding the decision 
of the Court below. On behalf’ of the 
‘appellante reliance has been placed on the 
case in Luxman Chandra v. Charu Chandra 
(4). There one of the terms of the kabu- 
liyat' was as follows: “ . . . nor shall 
I acquire any right to transfer by way 
of gift or sale or any other legal right.” 
The learned Judges deciding the case 
observed in their judgment : 

“But the clause to which we have referred and 
-which provides that the lessee shall acquire no 
legal rights by which we uuderstand that he shall 
not acquire any other legal right under the lease 
a Se which, in: our opinion, makes a good deal 
0 erence 
-and accordingly held that the kabuliyat did 
not,create in favour of the lessee any in- 
terest which can be held to be anything 
more than a tenancy-at-will. The case is 
thus clearly distinguishable. The other 
cases namely, Janki Nath Roy v. Dina 


(L) 4 I A323 atp. 224; 3 O 310; 3 Sar. 758 (PO). 
(3) 31 O W N 46; 99 Ind. Cas. 00; A I R 193? Cal. 
179. 


2 40 O WN 53; 164 Ind, Oas. 8371; 9 RO 290. 
4) 62 0 L J 111; 159 Ind, Oas. 618; AIR 1935 
Oal, 783; BR 0881. 
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Nath Kundu (5), Sarat Chandra v. Jadav 
Chandra (6'`, Secretary of State - v. Madhu- 
sudan (1) Chandi Charan Mitra v. Ashutosh. 
Lahiri (8) and Mohim Chandra Sarkar v- 
Anil Bandhu Adhikiri(9; which were cited,' 
do not support the contention of the appel- ` 
lant. We are of opinion that the Courts. 
below have correctly construed the docu- . 
ment Ex 3 (a). The land being taken for 
residential purposes and. being situated 
within the Municipal area, there is no: 
substance in the cross-objection by defen- 
dants that the tenancy should be governed 
by the provisions of the Bengal Tenancy 
Act, and not by the Transfer of Property, 
Act. The cross-objection accordingly ‘fails, 
and the appeal s dismissed with costs.’ 

Henderson, J.—I have ‘had the advan- 
tage of reading the, judgment which has 
just been delivered by my learned brother 
and have little to add. The main question 
for our decision in this case is whether a 
certain rule of construction’ still: applies. 
That rule was formulated in these terms 
by Mukerji; J. in Ashutosh Lahiri: Ys 
Chandi Charan Mitra (2). - 

“The general rule of construction is to the eflect 
that if a graħt was made to a man for an indefinite 

riod, it enures, generally speaking, at least for 
the lifetime of the grantee unless there were some 
words showing the intention that a heritable grant 
was made.” 

On behalf of the appellant it has been 
contended that that rule is inconsistent with 
the terms of s. 106, Transfer of Property 
Act, and that therefore since that enact- 
ment was passed, the rule has no longer 
any force. The result would be that deci- 
sions to the contrary effect made since 
the passing ofthe Transfer of Property Act 
would not be good law. On the other hand, 
it has been contended on behalf of the 
respondents‘that's. 103 does not have that 
effect. The relevant words in that section 
are these, “in the absence of 8 contract to 
the contrary.” Now, this rale is-a rule of 
consiruction and, if it is a good rule, the 
result is that when it applies there is a 
contract to- the contrary. In our opinion, 
this contention made by Mr. Sen on behalf 
of the respondents must be accepted. The 
only authority against him is the case in 
Mohim Chandra Sarkar v. Anil Bindhu 


(5) 54 O LJ 412; 133 Ind Oas. 733; AIR 1931 
PO 207; 350 W N 982; Ind. Rul. (1931) P O 268; 
61 M LJ377(P 

(6) 44 O 214; 8 ‘Ind.’ Oas, 956; A I R1918 Oal 
906; 310 W N 206; 97 OL J 198. 

7) 36 O W N 918; 141 Ind. Oas. 833; AIR 1983 
Oal. 260; Ind. Rul. (1933) Oal. 187. 
sit) 3 9 95; 94 Ind, Oas, 684; A IR 1926 Oal. 
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Adhikari (9). The result is thas the over- 
whelming weight of authority in this Oou:t 
18 to the effect that this rule of contruction 
ought to be applied in spite of the terms 
of s. 106, Transfer of Property Act. Apart 
from the applic&tion of this general rule of 
Construction, the Courts below have con- 
atrued the lease as one for the life of the 
grantee by its very terms. I agree with 
that view. Ifs.106, Transfer of Property 
Act applies, the lease is a monthly one. 
The ‘provision for annual rent is enough to 
show that it is not. It is also specifically 
provided that it is not permanent. The 
learned Judge then pointed out certain 
terms which are not really consistent with 
a mere annual lease. Hence, the reasonable 
inference to make from the terms of the 
lease is that it was intended to enure for 
the lifetime of the grantee. The cross-objec- 
tion was not pressed and was also miscon- 
ceived. The only part of the decree which 
was against the respcndent was the failure 
to award: him costs. Although the ground 
taken in the cross-objection might have 
been urged as a ground for supporting the 
decree made by the lower Appellate Court, 
‘it cannot form the subject-matter of a 
_croas-objection. 


8. Appeal and cross-objection 
< dismissed. 
(9) 13 O W N 513; 1 Ind. Cas. 66;90 LJ 3832. 


; LAHORE HIGH COURT 
Oriminal Appeal No. 729 of 1938 
November 18, 1938 
.  Youne, O. J. AND BLAOKRR, J. 
FAQIR SINGH SUDH SINGH—OConvior 
' —APPHLLANT 
versus 
ete: EMPEROR—Oppostts PARTY 
7 trial—Evidence—A pprover—Statement o 
—Whether sufficient for conviction of waga ah 
Approver changing statement — Corroboration for 
accepting his previous statement as true—Confession 
should be tested by croseexamination—Evidence Act 
(I of 1872), s. 30—Confession of co-accused not tested 
cross-examination — Value of — Penal Code (Act 
XLV of 1860), ss. 308, 109 — Person acting as go- 
between and procuring murdercrs— Punishment of. 
As the approver is a person who does not scruple to 
tell different stories on different occasions on oath, 
his statement is not a very strong basis for acon- 
viction though undoubtedly legally it can be such. 
The approver who has changed his statement stands 
in a very much worse position than an ordinary 
approver. Some very strong corroboration therefore 
would be n before it would be safe to accept 
his previous version as true. Inthe absence of the 
test of cross-examination, the confessions of the co- 
accused cannot be considered to be sufficient corrobo- 
ration. (p.220, col. 2; p. 231, coL 1.) 
Though s. 30, Evidence Act, lays down that the 
confession of a oo-accused can taken into oon- 
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sideration, -it must alwa s be remembered that 
where it has never been subjected to the test of crosa- 
examination, at the most it can be only corroborative 


evidence. [p. 221, col 1] 

A person who acts, as a go-between and procures 
murderers ia just as guilty asthe actual murderers or 
the persons in whose interest the murder is committed 
and is, therefore, liable to the same punishment as the 
murderers. ([p. 222, col. 1.) 


Or. A. from the order of the Sessions 
Judge, Rawalpindi, dated August 8, 1938. 


Lala Mukand Lal Puri, for the Appel 
lant. 


Mr. S. N. Bali, for the Advocate-Generai. 
for the Crown. 


Blacker, J.— Fakir Khan and Muham- 
mad Din were tried by the learned Sessions 
Judge of Rawalpindi on a charge uader 
s. 302, Indian Penal Code, in respect of the 
murder of Mahant Kartar Singh at Bagh 
Sadhuan on the night of February 8, 1938. 
With them were jointly tried on a charge 
under s. 302 read with s. 109, Indian Penal 
Oode, for abetment of the said murder 
Fakir Singh and Meg Raj. The trial 
resulted in the conviction of all four 
appellants out of whom Fakir Khan, Muham- 
mad Din and Fakir Singh were sentenced 
to death and Megh Raj to transportation for 
life. They have all appealed to this Court 
against their convictions and sentences and 
we have also to consider the confirmation 
of the three death sentences. Furthermore, 
there is an application by the Orown for the 
enhancement of the sentence of traneporatas 
tion for life in the case of Megh Raj toone 
of death. ° 

The prosecution story is as follows: Kartar 
Singh, the deceased, was the manager 
of a gurdwara at Bagh Sadhuan which was 
subsidiary to a Rawalpindi shrine known as 
Dera Baba Ram Singh. He had been made 
manager by one Mahant Sukhdev Singh 
of the parent shrine who died in June 1938. 
Even in the lifetime of Sukhdev Singh, 
Kartar Singh was trying to get the 
land attached to the gurdwarz Bagh 
Sadhuan mutated in his name but unsue- 
cessfully. On the death of Sukhdev Singh, 
Fakir Singh, appellant, was appointed gagdi- 
nashin of the parent sbrine and Kartar 
Singh again made an attempt—this time 
successfully—to get the Bagh Sadhuan land 
mutated in his favour as manager. There 
was another dispute between Fakir Singh 
and Kartar Singh as to mutation of a muaft 
attached tothe main gurdwara. Tnis case 
was still underenquiry at the time of tha 
murder, ‘here had also been some crimi 
hal litigation between the parties which 
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had not however been -very strenuously 
pùrsued. 2 i 

On the night of February 8, 1934, three 
Muhammadans came ‘to the gurdwara at 
‘Bagh Sad huan and:asked for she!ter for the 
night, -—Mvsammat Pritam Kaur, who is the 
widow.of the deceased and has given evi- 
dence in this case, kas deposed ‘that she 
“Was ‘averse to admitting them and advised 
Kartar; Singh against it. Kartar Singh 
appears to have considered that hospitality 
was his sacred duty and he admitted tkése 
three men. As however they were not 
Sikhs dnd there was some element of suse 
Picion with regard to them, he took the 
precaution of entering their names, their 
descriptions and the object of their journey 
in a note-book, and be also got them to 
thimb-mark these entries. This note-book 
with the thumb-marke is a very important 
piece of evidence . in this case: it will be 


~Early‘in the ‘m-rning these Muslims got 
up:and they- asked the deceased to take 
charge of their bedding and to show them 
the way to-Gujar Khan. The deceased 
obliged, left the gurdwara with them and 
did not'réturn. This was at 3 a. m. Musam- 
mat. Pritam Kaur, as he did not come 
baok.- awakened ‘his servant Sewa Ram, 
‘who baş Appeared as a witness in this 
Gase; -and another person and after a ‘search 
they found'the body of the deceased lying 
at the baok'of the gurdwara. The uifcrtu- 
nate woman!raised an outcry which attracted 
neighbours: to the spot including the 
lambardar : Ghulam ‘Muhammad and in the 
morning Sewa Ram and the lambardar 
went to:the Police station and made a report. 
It:is very important that this report men- 
tions the- entries in the note-book, ‘and the 
fact 'that 'the'thumb-impressions were taken 
in if also shows that the note-hook was 
produced there and then with the report. 
Although Fakir Singh is not definitely 
named a8 a*culprit in this report, it is 
mentioned that there was enmity with bhim 
and that he ‘might have been responsible. 
The post mortem report shows that a savage 
attack had been mage upon -this unfortu- 
nate’ Mahant with sharp edged weapons and 


‘there is no shadow of doubt that this was 


a case’ of deliberate and: premeditated 


Inurder. - i 


- NE 
- = ~ 


... During tbe investigation the Police found 


‘that “the “murderers were three persons ; 
Fakir Khan and Muhammad Din, the pre- 


- sent. appellants, and one Mir Zaman, who 
: ~ig- stated to be absconding and who bas not 


yet been apprehended. They also found 
ae ee wet E BeSt saa Yel Haese x fy 
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that the murder had been instigated by 

Fakir Singh, appellant, and that he had ° 
hired the three Muslims us assassine through 

the'agency of one Amrik Singh and Megh 

Raj, appellant. Amrik Singh was tendered 

a pardon which he accepted. In the Com- 

mitting Magistrate's Court he gavea full 

‘disclosure of the whole case and fully im- 

Dlicated Megh Raj and Fakir Singh. Megh 

Raj and Fakir Khan had also during the 

course of the investigation made full Odn- 

fessione which also implicated Fakir Singh 

and Megh Raj. When Amrik Singh, how- 

ever, was produced as a witness before the 
learned Sessions Judge he made a volte- 

face, While he adhered tothe main lines of 

the story, he exculpated both Fakir Singh 

and Megh Raj and stated that he had 
actually been suborned to arrange this mui 

der by one Gurdit Singh, another Mahant 

connected with the same shrine. He said 

that he had falsely implicated Megh Raj 

as Megh Raj had given him a beating at 

a cinema shortly before. 

The learned Sessions Judge disbelieved 
the evidenre that Gurdit Singh was 
responeible for this murder and he accorde 
ingly transferred to his record under s. 288; 
Oriminé] Procedure Ocde, the statement 
which Amrik Singh had made in ‘the 
Committing Magistrate’s Oourt. He consi- 
dered this sufficient evidence for the cone 
viction of Fakir Singh corroborated by the 
other confessions—the- confessions of Fakir 
Khan and Megh Raj which had ‘been sub- 
sequently retracted—and also by some 
evidence which tended to show that just 
before the murder Fakir Singh and Amrik 
Singh were jointly making enquiries about 
Kartar Singh's whereabouts and parti- 
cularly as to the day on which he would go 
back from Rawalpindi to Bagh .Sadhuan 
where he was actually murdered.- The first 
case to be considered ‘here is that of Fakir 
Singh and after a full consideration we 
are of opinion that it would not be safe 
on the evidence to uphold his eorviction: 
Admittedly, the facts that he was mentioned 
by the approver in the Committing Magis- 
trates QOourt and is also- memtioned 
in. both the confessions raise a very strong 
suspicion that he was a guilty party pare 
ticularly as the dttempt of the approver 
to. substitute the name of Gurdit Singh 
for his is not very convincing. But ‘thé 
only substantive evidence ‘against him ‘is 
the statement of the approver - before ‘the 
Committing Magistrate and as the approver 
is a person who. does not scruple to' tell 
different stories: on ` different ‘occasioné ‘on 
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oath this is not a very strong basis fora 
conviction though undoubtedly legally it 
could be such. 

_It was contended on behalf of the Crown 
that it should he accepted because it is 
corroborated by the confessions of Megh 
Raj and Fakir Khan which confessions 
have been retracted. Here again, there 
is.a dithculty. because it is not easy to 
corroborate one piece of, doubtful evidence 
by. another piece-of such doubtful evidence. 
No doubt, s. 30; Evidence Act, lays down 


that the confession of. a, co-accused can be. 


taken into consideration but it must always 
be remembered that-it-has never been sub- 
jected to the test of cross-examination’ and 


therefore at.the most itcan be only corro», 
borative, evidence., If. the approver had. 


stuck to his original. story, we think that it 


would have been possible to say ‘that the. 


requirements of the law that an approver 


should be corroborated had been fulfilled 


by. this. evidence but the present approver 
in view of the way he has changed. his 
siatement stands in a very Much worse 


Position than an ordinary. approver. Some. 
very strong corroboration therefore would - 
be necessary before it would ‘be safe to 


accept his previous version as true. In 


this case we are unable to think that in. 


the absence. of. the test of. cross-examina- 


tion the confessions of the co-accused can ` 


be considered to, be sufficient corroboration. 


The other evidence. ta which we, have. 
referred is Very vague and -inconclusive - 


as itis by no means inconsistent with in- 


nocent inquiries by Fakir Singh ~— having - 


something to do with the litigation between 


him and the deceased, We therefore -feel 
that - the - 


not without some reluctance, 
attitude taken up by Amrik Singh in the 
Sessions Oourt has introduced an element 


of doubt in the case of Fakir Singh of 


which doubt he is entitled to the benefit. 
We accordingly accept 
acquit him. 

The case of Fakir 
very different. Here there is his own con- 
fession in which he fully implicates himself. 


It is corroborated by a large quantity of- 


independent evidence, in particular by the 
evidence of Sewa Kam, who _ identilied 


this appellant as one of the Muslim way-_ 
farers and there is no reason whatever to, 


disbelieve it. There is a suggestion that 
it is the result of inducement. 
no evidence as to this fact which could be 
Safely relied upon. - We also notice that 


Muhammad Din has not made a confession , 


which he probably would have done if 
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thare had been any attempt by the Police 
to get these persons to confess in order 
that one of them might be made an 
approver. It is unnecessary to go into. 
details of all the corroborative evidence 
which in this cass is independent and dis- 
interested. ; 

It is merely necessary to mention one 
very strong piece of evidence to which an 
allusion has already been made and that ig 
the note-book in which the deceased entered 
the names of the three persons, who were 
undoubtedly his actual murderers. Fekir 
Khan gave a false name but his thumb 
impression has been compared and an 
expert from the Phillaur Bureau has given 
evidence to the identity of his fingerprint 
with that appearkig in the note-book. "A` 
half-hearted suggestion was made by’ 
Counsel that this evidence—the evidence. 
of the note book—was not reliable owing. 
to the fact that the note book was not 
regularly kept. But there is also reliable 
evidence that the writing is in the hand of. 
the deceased and with regard to two of the 
entries: at any rate the word “thumbime.- 
pression” has also been written in the hand. 
of the deceased. This document, therefore, 
must have been ın existence before the 
murder and this rules out of Uourt any 
possible suggestion ihat itis a subsequent ` 
forgery,made during the investigation. We 
consider, therefore, that there is no doubt 
as to the guilt of Fakir Khan. Muhammad 
Din’s Cease is: similar to that of Fakir Khan 
except that he has not confessed and he 
was not identified by Musammat Pritam - 
Kaur and other witnesses as was Fakir 
Khan. However, histhumb print has been 
identified as one of those in the notebook ` 
and this taken in conjunction with the 
evidence of the approver and the confege: 
sions of the co-accused is, iù our opinion, 
ampie to establish his guilt beyond any. 
possible doubt. n ia 
. We next come tothe case of Megh Raj’ 
who was also exculpated by the approver 
in his statement before .the Sessions Court. 
His case, however, is,different from that 
of Fakir Singh because there. is otherey)- 
dence to connect him with the crime. The. 
first and foremost is his own confession. 
The remarks which we have made about 
Fakir Ktan’s confession apply equally to 
his confession. Taere is no reliable evija 
denge that it has been induced. “It is true 
that a person of the name of Ganda Singh, 
8, retired Inspector of Schools, has appeared 
asa „defence witness and deposed that 
during the investigation when a certain 
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recovery was being made, a Sub-Inspec- 
tor of Police said to Megh Raj in his 
presence that he would try to get him a 
grant of pardon if he “co operated with 
the’ police. The learned Sessions Judge 
has given very good reasons for rejecting 
this evidence as not only untrustworthy, 
but in all probability, completely ‘false, 
We endorse the learned Sessions Judge's 
resson to which we add another, which is 
that if indeed the Police had induced or 
wer trying to induce Megh Raj bya 


Yomise of pardon, the occasion narrated | 
T Ganda Singh was not the occasion ‘on 
wt 


ich this would havé been done. One 
cannot assume that the 


pletely imbecile and when they had Megh 


Raj in their custody at other places where’ 


ey could offer him sn“ inducement, if 
they D desired, it” would be foolish be- 
ond ‘measure for them publicly’ to offer 
him an inducement in front of independent 
witnesses on an ocGasion’ like the recovery 
of a document. The evidence stands self- 
condemiied by its own absurdity. | 

‘The other. piece of evidence against Megh 
Raj'is the recovery to ‘which we have 
just alluded. “It is in evidence that the 
consideration’ for the murder was 8 sum 
of Rs. £00 to be paid to the assassins 
and as” security for this a pro-note was 
executed by Amrik Singb, the approver. 
ið favour of Fakir’ Khan and witnessed, 


a 


by Megh’Raj. This pro-note was recovered“ 


from the possession of'“Mégh~ Raj and this 
id a very strong piece’ of corroboration ‘of 
the evidence of ‘his complicity in the crime. 
We, therefore, consider that the case of 
Megh ‘Raj bas also been proved beyond 
any possibility of doubt. ' 

‘To sum up, ‘therefore, we accept the 
appeal of Fakir Singh’ and acquit him. 

he appeal of Fakir Kian and Mubammad 
Din are dismissed ‘and the death sentences 
passed against -them confirmed. With 
regard to Megh Raj the appeal is dismissed 
and after hearing Counsel we see no Tea- 
gon why he should have- been awarded the 
lesser penalty. A person who acts, in this way 


ap a go-between arfd procures murderers: 


is jubt as guilty as tLe actual murderers or 
the persons in whcse interest the murder is’ 
committed.’ We consider that the learned 
Sessions Judge has erred in not passing the 
death sentence in his case. We accordingly: 
accept the application’ filed on behalf of 
the Crown ‘and énhance the sentences of 
Megh Raj to that of death. 


6.4 a ' Order accordingly. 
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May 10, 1939 
HENDBESON AND BEN, JJ. 
MOHSENA KHATUN AND ANOTHBR— 
APPELLANTS 
g Versus 
EH MPEROR=Opposira Party 

Criminal Procedure Oode (Act V of 1898), 
ss. 297, 306—Trial by jury—Charge—Duty of 
Judge—Charge confusing and rendering no asaiit- 
ance to jury—Verdict ae be set aside— Judge’ 
accepting ` jury's verdtct—Must pass ap Late 
sentence— Hvidence Act (I of 1873), s. Sa apa 
must satisfy itself that confession is not the result 
of inducement—Circumstances must be considered. 

It 18 the duty of a Judgeto place the case before ' 
the jury in such a way as to enable them to’ 
come to a- reasonable and fair conclusion.” Where 
in no part of the charge can one find a connected 
account of what the case e prosecution is _ 
or what the defence case ia, the | Judge mixing u 
the arguments of the defence with the statement of i 
the case for the prosecution and thus muddling the 
whole charge and rendering no assistance to the 
jury, this feature of the o e is sufficient for 
petting aside the verdict of the jury. [p. 224, col. 


1. : 
When a Judge accepts the verdict of the jury, he 
should pass the appropriate sentence required by 

law upon the accused. [p. 234, col. 2.) 

If the circumstantes are such as to raise a strong 
suspicion -in the mind of the Judge that the con- 
fession has been induced by threats or promises:of -> 
the nature described ins, 24, Evidence Act, then - 
the confession ia irrelevant. It is mot necessary _ 
for the defence to establish conclusively that there~ 
was such inducement or threat. It is sufficient if - 
the circumstances afford reasonable grounds for’ 
believing-that there was such an inducement or. ' 
threat,;-‘{p. 224, col 2.] : 


Messrs. Amiruddin Ahmad and C, F; Ali; 
for the Appellants.’ - i i 


Mr, Sudhansu Sekhar Mukherjee, for the 
Orown. l 


Henderson, J.—The appellants have 
been convicted of murder. There is no 
reason- to doubt that the husband of the `. 
female appellant was actually murdered. 
She was his fourth wife and many years 
younger than he, There are indications in 
the medical- evidence to suggest that the. 
motive of the murder was a love affair and 
there is also some evidence which will 
support the case that the male accused was 
her lover. Be that as it may, the case pre- 
sented before the Oourt was a curious one 
and a story of robbery was introduced ‘and 
both the appellants have been convicted of 
it. It is a curious story because a large bulk 


t a 


„Of the property which 1s supposed to have 


been stolen in ‘the course of the robbery 
was the -property of the female appellant 
herself. The jury were unanimous. . The’. | 
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learned Judge stated that death would be 
the prcper punishment. Weentirely agree. 
The murder was brutal, deliberate and 
cold-blooded and there were no extenuat- 
ing circumstances. The learned Judge 
retrained from p&ssing this sentence not 
because of any circumstances in connection 
with the actual crime but because of the 
nature of the evidence by which it was 
proved. We have had more than one case 
of this sort recently in which Judges have 
refrained from passing a sentence of death 
in what they regard as a weak or suspicious 
case. The Judge hus really done a disservice 
to the accused because he has deprived him 
of the right to ask this Oourt to examine 
the facts in order to see whether the, con- 
Viction _ is ‘appropriate. The case was a 
most extraordinary,one. The murder was 
brought to light by the action of the female 
appellant. She immediately gave out. a 
story. that her husband had been murdered 
by some dacoits who carried off certain 
ornaments. ‘The Police came and investi- 

ated for two or three days on those lines. 

he investigation was entirely fruitless and 
it is pernaps not surprising that it was not 
long before their suspicion fell upon the 
female appellant... They took a statement 
from her and pressed her. Asa result, the 
male appellant was arrested. Eventually 
on October 3, both the appellants were 
produced before a Magistrate - and made 
confessions. The only evidence on which 
these convictions are based consists in these 
confessions. The first question, therefore, 
for our determination is whether they. were 
properly admitted in evidenceor not. In 
order to decide that question, we must 
examine the confessions and the circum- 
stances in which they. were made. 


~The first thing to notice is that neither 
of the appellants Lad any desire to confess 


until after their arrest and when they were - 


produced before the Magistrate, It is to be 
observed that the first thing the female 
appellant did was to concoct a false story 
of dacoity. When suspicion fell upon her, 
she was closely examined and kept under 
what is sometimes known as informal 
arrest. Her house was surrounded by Police 
Officers and she was unable to come out at 
all. Even then she had no desire to con- 
feas. Similarly when Siddique Akbar was 
arrested, 80 far from having any desire to 
confess, he stoutly maintained his inno- 
cence. Neither of the appellants in their 
confessions have explained what it was that 
led to this change of heart. ‘Lhe suspicion 
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of the Magistrate might well have been 
aroused and it is a pity that he did not 
himself question them upon the point in 
order to see what explanations would be 
forthcoming. Then again, there is nothing 
spontaneous about these confessions. They 
are mutually contradictory and both of 
them cannot be true for the simple reason 
that each of the accused persons tries to 


throw the chief blame upon the other. 


Siddique goes so far as to suggest that he 
had no desire at all to murder the deceased 
and only did so when he was reduced to a 
mental state resembling that of drunkene 
ness. When there is an entire absence of 
spontaneity in a confession, itis clearly a 
reluctant statement and we cannot be satis- 
fied that these confessions were made withe 
out inducement of some kind being offered 
by the Police. Then thirdly the confessions 
show signs of inspiration and reflect the 
mind of somebody else rather than the 
mind of the makers. It is quite clear that 
the ornaments must have been buried by 
the female appellant in order to give an 
air of truth to the false story which she 
put forward of a dacoity which she uad 
herself witnessed. 1t is absurd to suppose 
that there was any robbery in the case at 
all; yet if we read the confessions they 
appear to -be putting forward what was 
apparently the Police theory of the crime 
at the time when they were made. We 


| Cannot believe the lant passage in-the cone 


fession, of Siddique about the burial of the 
ornaments and the inability of the’ Police 
to find them during the investigation to 
be anything but inspired. We therefore 
Teach the conclusion that these confessions 
ought never to have been allowed to go 
before the Jury at all. The learned Judge 
should have excluded them and then 
automatically the case would have come to 
an end. 


. We are also not satisfied with the way. 
in which they were put before the jury, 
Great stress was placed upon ‘passages in. 
the evidence whicn would corroborate state- 
ments in the confessions “which were of no 
importance, which might very well be 
true and which had nothing to do with 
the actual story of the murder. The learned 
Judge did not clearly put before the jury 
the essential features which had .to be 
examined in order to determine whether the 
confe8sions were true or false. After all, 
both the persons who made them, allegea 
them to be false. They cannot both be true 
because they give different. inconsistent 
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dccounts of’ the same occurrence, each 
accused trying to minimize hisown guilt. 
Other: unsatisfactory features in them have 
been dealt with by me ‘in connection with 
their admissibility. Mr. Mukherjee on 
behalf of the @rown vary fairly pointed out 
to us that the-learned Judge admitted 
evidence of lists of stolen property’ which 
were inadmissible in.view of the provisions 
of s. 162, Orimwinal ‘Procedure’ Code. The 
learned Judge.laid great stress on this 
evidence in connection with the ornaments 
and it may very well be that thè jury were 
influenced to a considerable extent by’ it: 
For these reasons the appeals are allowed) 
the convictions‘and sentences are set aside 
and the’ appellants will be set at ‘liberty 
immediately. a 


© Sen, J—I agree. In my opinion thè 
Jearned Sessions Judge ‘bas dealt with the 
case in a very unsatisfactory manner. It is 
the duty‘of a Judge to place the case before 
thb jury in such’ a’ way asto enable them 
to come to a reasonable and fair’ conclusion. 
The Judge's charge to the jury in this case 
is so confusing that I am Bure that the jury 
received no assistance ‘from it whatsoever. 
In fact; I think that the jury must have 
been confused by thé charge of the learned 
Judge. In no part of the charge can one 
find a connected ‘account of what the 
case for. tbe prosecution ‘isor what thé 
defence “case is. The learned ‘Judge has 
mixed up the arguments of the defence with 
the statement of the case for the prosecution. 
The whole ‘charge ig muddled. Speaking 
for myself the charge left me quite- unable 
to form a clear idea of what the ’ respective 
cases of the parties were. Apart from the 
other illegalities in this case, 1 am of opinion 
‘that this unsatisfactory feature of the 
charge to the jury by itself would be a 
sufficient ground for setting aside ‘the 
verdict cf the jury. I agree that the two 
Confessions should never have been placed 
before the-jury. It is quite clear that one 
or the other of the confessions was false, 
if not both. It-is also quite clear that these 
cenfessions were reluctantly made; It is 
further clear that each of the accused 
person was trying to throw the blame on the 
other. No. acceptable reasons have “been 
given to show why the accused persons 
should ‘suddenly make these confessions 
when very shortly before the makipg- of 
them they had‘ been telling an entirely 
diferent © story exculpating’ themselves. 
These ` circumstances ` afforded sufficient 
réason~-for ‘putting the -learned Judge ‘on 


MOHBENA KHATUN 0. BMPBROR (OAL.) 


18410 

enquiry “as to whether the confessions were 
voluntary or not.: I would draw the learned’ 
Judge's attention to s. 24, Evidence: Act; 
and poiat out that before - admitting: 
confessions, it is the duty:of the Judge to 
satisfy himself that there Bas not been any. 
inducement of the nature described in the' 
section. The section says that a confession 
is irrelevant if the making of the conifes-. 
sion appears to the Oourt to have beeni 
caused by any inducement, threat -or pro- 
mise having reference to the charge against 
the accused proceediog fram a person in 
authority. I lay stress on the: words 
“appear to the Court.” Ifthe circumstances 
are such as: to raise: a strong suspicion. in 
the mind of the Judge that the confession 
has been induced by threats or promises of 
the nature described in the section, theni 
the confession is irrelevant. It isnot neces: 
sary for the defence to establish conclus. 
sively that there was such inducement on 
threat. It is sufficient if the circumstances 
afford reasonable grounds for believing: that 
there was such an inducement or threat. 
The learned: Judge did not seem to have’ 
the provisions. of. this section of: the 
Evidence Act in. view when he admitted 
these-two- confessions. | agree with my- 
learned: brother that the confessions are 
inadmissible. Ifthe confessions -are kept 
out of the-case then obviously there is no 
evidence against: these appellants. They. 
must, therefore,'be acquitted. fa te & 


I would. also point out to the learned 
Judge that when he accepted the verdict 
of: the jury, he should. have passed - thei 
appropriate.sentence required by law upon 
the appellants. In this case if the appel» 
lants were guilty -the-..only ‘appropriate: 
sentence was that of death. Ths reasons 
given by the learned Judge for passing, the 
sentence of transportation for life are, im 
my opinion, unworthy reasons. For these 
grounds, I agree with the order which: has 
been passed, 


B i Convictions set aside: 
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ezoa m PATNA HIGH COURT: © vir» 
‘2 Oivil Revision Nos 718 of 10938, °> - 
| August 21,1988 5 0. 
m ~ > AGARwALA, J. l 
DHANUKHDHARI SINGH AND ANOTHER— 
o “+ PŘTITIONERS ii 
KIE uy ak Kh ‘ ; versus i , PES 
JETHAN SINGH AND O0TABRS— OpPpPugiTR : 
l PARTY - j > 
. Transfer of Property Act (IV of ' 1882), §. 83— 
Deposit: by mortgagor—Mortgagees failing to with- 
draw—Subsequent application by‘ them—Money still 
lying tn.Court—Whether fresh tender—Tender with 
Seno abe aM engages, #7 must fulfill con- 
107. i i 
: The mortgage was a usufructuary one. The mort- 
gogor deposited the amount due under s. 83 of the 
-Transfer of Property Act.: Notice was served on 
the mortgagees, On the date fixed for their appear- 
ance, June 13, only three of them appeared, As the 
‘Court could not-make over the amount deposited 
unless all the mortgagees appeared, -the Court fixed 
June 24 for proof of service On thatday service 
of notices was proved. . The Court then passed the 
following order.; “The case is disposed of.” Sub- 
sequently the mortgagees: applied to withdraw the 
deposit. The mortgagor objected that: they were not 
‘entitled to -withdraw it unless they were prepared 
to give him khas possession of the bakasht lands 
which were the subject-matter of the’ mortgage. 
‘The Court called upon mortgagees to execute a re- 
conveyance in favour of the mortgagor and this 
was done. The mortgagor objected to the deposit 
-being - made. over to the mortgagees unless he should 
he given khas possession : ea oe E: 
. -Held, that what the -Court meant by the order 
that “the case-is .disposed of” was-that as the 
mortgagees had not accepted the deposit, the case 
was. disposed of.- Till that date the money remain- 
ed the Property of the mortgagor. From the peti- 
tions filed by the- parties it: appeared that the 
mortgagor consented to the amount that belonged 
to him and which was in Court, being considered 
as a, fresh tender ofthe mortgage dues.- But it was 
subject, to .a condition, namely; that he should be 
‘Wiven khas possession -of the bakasht lands. 
Section 83, Transfer of Property Act, did-not contem- 
plate a conditional deposit of the amount but even 
ifthe deposit was considered -as -valid, it could not 
-be treated as if the condition attached to it did 
. not exist, The matter-having already been disposed 
of, the mortgagees were entitled to accept the money 
subject to the condition but- were not entitled 
‘toignore the condition. > - o - 


JO, R against an order of the Munsif, 
-First Court, Gaya, dated December 6, 1938, 


ME In N. Sinha, for the Petitioner, 


Messrs. R. Prasad and B. K. Sinha, for 
the Opposite Party, |. l 


Order.—The petitioner is a mortgagor 
and the opposite party is the mort- 
gages, The mortgage was a usufructuary 
one, The mortgaged ‘property consisted of 
some bakasht lands and some ;aiyati lands, 
‘The mortgagor deposited the. amount due 
on the mortgage under:s,-83 of the Transfer 
‚of Property Act. Notice was served on the 
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mortgagess.who were four in number, On 
the date fixed for their appearance, June 13, 
only three of them appeared, As the 
Oourt could not make over the amount 
deposited unless all the mortgagees appeared, 
the Oourt rightly took steps to satisfy 
itself that the notices had been served 
on all the mortgagees. June 24 was 
fixed for proof of service. On that 
day service of notices was proved. The 
Court then passed the following order: 
“The case is disposed of”. It is quite clear 
from the circumstances that what the Oourt 
meant was that as the mortgagees had not 
accepted the deposit, the case was disposed 
of. Subsequently the mortgagees applied 
to withdraw the..deposit. The mortgagor 
objected that they were not entitled to 
withdraw it unless they were prepared to 
give him khas possession of the bakasht 
lands which were the subject-matter of -the 
mortgage, To this the mortgagees. replied 
that they never had khas possession of the 
bakashi lands.’ The Ovurt called upon them 
to execute a reconveyance of the mortgaged 
property in favour of the mortgagor and 
this -was done. The mortgagor objected to 
the deposit being made over to the mort- 
gagees ‘unless he should be given khas 
possession. His objection was . overruled 
and against the order overruling the objece 
tion: he has applied to this Oourt. - 5 
- Ttvis quite clear that- up to Juné 24 
there had been no acceptance of the money 
-by the mortgagee and it-remained the proe 
party of the -mortgagor; The Oourt “had 
‘disposed of the mortgagees’ applicaticn.to 
withdraw the . money on. account .of , the 
-absence-of one of them. Tne money that 
was then ın Gourt being the property of 
the mortgagor should have been made: over 
to him by the Court unless the mortgagor 
agreed that. it- should be considered as a 
fresh tender of the mortgage amount to 
‘the’ mortgagees. From tae petitions filed 
by. the parties it would appear that .the 
mortgagor did consent to the amount that 
-belonged to him-and which was in (our 
“being considered as a fresh tender of 
‘the mortgage dues, But it was subject 
to a condition, namely that he should: be 
given khas possession of the bakasht lands. 
‘Section 83- does: not contemplate a condi- 


“tional deposit of the amount but even if 


the deposit be considered as valid, it can- 
“not, be created as if the condition attached 


-to Ilt- did not: exist “The mortgagee was 


‘entitled to accept the money only ‘subject to 
' the condition but was not entitled to igaore 
_the condition; -In -- my--opinion, -the - Court 
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below was wrong in deciding that the 
mortgagees are entitled to withdraw this 
money for it had already disposed of the 
matter on June 21. 

The application is, therefore, allowed but 
there will be no order for costs. 


D. Application allowed. 





SIND JUDICIAL COMMISSIONER'S 
COURT 
First Appeal No. 59 of 1935 
September 23, 1938 
Davis, J. U. AND TYABJI, J. 
Firm MALABAR STEAMSHIP Oo.— 
APPELLANTS 
VETSUS 
CENTRAL BANK or INDIA, LTD. AND 
OTHERS~R&SPONDENTS. 
Shipping—Bill of lading—What ta, stated— Posses- 
sion of bili of lading, whether equivalent to possession 
of goods specified theretn — On transfer of bill of 
lading property ın goods, if passes to transferee— 
Bill af lading, when operates as document of title— 
Liabuity of shipping company — M purchasing bags 
of foodstuff and putting them in lighter for tranship- 
ment to ship expected to arrive next day—Ship not 
arriving as ed—M in anticipation of her 
arrival obtaining from aa of shipping compan 
bills of lading duly filled—M pledging bills of lad- 
ing with Bank, obtatning certain amount and 
absconding — All bags conjiacated by Police on com- 
piant by unpatd vendor of M and ship sailing without 
consignment —Sutt by Bank. against Shipping Oom- 
pany, tts manager, Mand unpaid vendors for recovery 
of amount — Shipping Uompany held owed duty to 
ank of not tssutng bills of lading so long as goods 
were not on board the ship — Principle of estoppel 
held applied and company were bound by statements 
in bul of lading and were liable to compensate Bank 
-Jor loss caused by their action—M’s fraud held did 
not affect rights of Bank—No valid charge held, was 
created in favour of Bank by pledging of false bill of 
_lading — Bank held had noclawm agatnst goods or 
against unpaid vendors. ~ 
- A bill of lading is a document of title signed by 
the shipowner or by the master or other agent of the 
shipowner which states that certain specified goods 
have been shipped upon a particular ahip and which 
- purports to set out the terms on which such goods 
here been delivered to and received by the ship. 
The bill of lading is a symbol of the right of pro- 
perty in the goods specified therein. Its possession 
is equivalent to the possession of the goods them- 
selves, and its transfer. being a symboloal delivery 
of fhe goods themselves has by me:cantile usage the 
same effect as an actual delivery in the circumstances. 
On a transfer therefore of a bill of lading by way of 
sale, mortgage or pledge, the property ın the goods 
passes either absolutely or otherwise according to the 
Intention of the parties to the transferee provided that 
the transfe101 was competent to dispose of the goode. 
These attributes attach only toa true bill of lading 
and not toa false bill of lading, to goods alfipped 
and not to goods intended to be shipped, and an 
essential condition of the operation of a bill of lading 
asa document of title and as a symbol of the goods 
is hat the goods are on boardas the bills of lading 
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certify. It is essential ,for the purpose of commerce 
that a necessary condition of the operation of à bill 
of lading as a document of title is the receipt on 
board the ship of the goods which the bills of lading 
cover and which it ‘is’so declared in -the bill itself. 
[p. 2380, col. 1.] i i : 

One M purchased in the locaPmarket some 200 bags 
of atta, and 80 bags of rice and after fodging the 
shipping bills withthe Oustoms on January 16, he 
obtained the necessary permission to export and the 
goods were put in lighter for transhipment to the - 
Bbip which was expected to armveon January 17. 
But she did not arrive as expected, and in anticipa- 
tion of her arrival, M obtamed from the Manager. of. 
the Shipping Oompany bills of lading duly filed in 
which he pledged with the-Bunk the same day and 
on those bills of lading backed by the insurance 
policies he obtained from the Hank Ks. 5,038-6-0 and 
disappeared. On January 18, one of the‘ selleis made 
a complaint to the Police ot an offence of cheating’ 


Against M with respect to the atta sold to him, and 


the Police seized not only the aita in respect of which 
the unpaid vendor had complained, but also the rice 
Which formed part of the same consignment. As a 
result, onthe lyth, the ship sailed without this con- 
Signment which was never put on board, The Bank 
sued the Shipping Uompany, its Manager, M who had 
absconded and the unpaid vendors of atta and rice 
purchased by M: 

Heid, that the Shipping Oompany owed to the Bank 
as an indorses Of the bill of lading a plain duty not 
to issuea bill of lading for goods nos on board. 


The case against the Shipping Oompany could be 


dealt with simply on the principle of estoppel. The 
Oompany were bound by their own statements in the 
bill of lading that the’ goods were 1eceived on board 
in apparent good order and condition although they 
were not received on board-at all, The Bank in 
consequence acted to their detriment ın advancing 
money to the shipper M and the Shipping Uompany 
waa liable to compensate the Bank for loss suttered 
by their action. Ordinarily the measure of damages 
was the value of the bills of exchange drawn against - 
the bills of lading., Neither the shipping documents . 
nor boat notes were docaments of title and even if. the 
Shipper M had,defrauded the Shipping Company, the 
fraud did not afiect the title of the Bank, they being 
indoisees for valuewithout notice. No valid pledge 
infavour of the Bank was created when the bills of 
lading were pledged with the bank in exchange for 
their advance. Apart from the pledge of the bill of 


"lading the:e was no bazlment tothe Hank and the 


Bank had no claims against the goods in possession 
of the unpaid vendors or against the unpaid vendors. 
The Bank was not concerned in whose possession the 
goods weie then or in futu1e. Even ifthe Bank had 
& claim against the unpaid vendors, this would not 
prevent them enforcing their undoubted claim against 
the shipping company. Campanta Naviera Vascon- 
sada V. Churchill & dtm 6)and Nippon Yusen Kasha 
v. Ramjiban Serowgee (li), relied on, > . 


F. A. against the judgment and decree of 
Rupchand Bilaram, A. J. O., dated 
July 15, 1935. 


Mr. Srikishindas H. Lulla, for the Appel- 
lants. ' 


Messrs. Dipchand Chandumal, Hukumát 
kai M. Eidnani, F'atehchand -Assudomal, 
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Dayaram, ‘for. Respondents Nos. 1, 3, 4, 5 
nd 6, respectively. 
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Mr, Subramanier Iyer (Respondent No. 7) 


n person, 


Davis, J. C.—THs is an sêne by the 
“Yalabar Steamship Company against a 
‘udgment of Rupchand, Additional Judicial 
Jommissioner, against the Shipping Ocm- 


any in favour of the plaintitis, the Uentral - 
Wank of India, Ltd., for’ Rs. 4,095-13°0 with | 


nterest at six per cent. per annum and 
20sts. Tnere were in ali seven defendants, 
lefendant No. 1 being the Shipping 
Jompany, defendant No. 2, the Manager of 
46 Oompany, defendant No. 3, the shipper, 
whọ absconded and was the principal 
sause of the trouble, and defendants Nos, 4 


“0 7, the unpaid vendors of the goods_ sold 


to the shippér and which defendant No. 4 : 


caused to be seized by the Police while 

an the lighter and before they were put on 
board the ship. The Judge, however, made 
mo order against defendant No. 2, the 
Manager of tne Uompany, as the Uompany 
accepted responsibility for his aci8; an 


227. 


one of the səliers made a complaint to the 
Police of an offence of cheating against 
this Maganlal with respect to the atta sold 
to him, andthe Police after obtaining - 
from the Oity Magistrate the necessary 
orders, seized not.only the atta in respect of ' 
which the unpaid vendor had complained, 
but the rice and paparkhar which formed 
part of the same consignment. As a 
result, on the 19th, the s,s. Janaki sailed 
without this consignment which was never 
put on board. One of the other vendors 
supplemented the action of the Police by 


filling a suit in the Small Cause 
Oourt against Maganlal and obtained 
attachment before judgment. As the goods 


were of a perishable nature, both the Oity 
Magistrate and the Judge of the Small 
Cause Court allowed the unpaid vendors 
to sell the goods on their giving security to 
answer to the Gourt for the value of the 
goods when called upon and Boas was 
given. .. 

Mr, Lulla for : the appellent Shipping : 


- Company first based his case upon the 


ex parte decree was passed against defen- - 


dant No, 3 for the same amount as against 
the. Snipping -Oompany, while the Judge 
dismissed the suit against defendants Nos, 4 


¢0'7,' the unpaid vendors, on the ground — 
, compensated, 


that “as the ‘bills of lading were issued 
before, the goods.were on board, no Valid 
pledge was created in favour ‘of the Bank 
who had therefore no claim against the 
goods or against the unpaid vendors, The 
Shipping Oompany have appealed and joined 
as respondents the plaintiit Bank and the 
Manager of the Shipping Oompany,. the 
supper and the unpaid vendors, 

Now the main facts ın the case are not 
in dispute, One Maganlal trading as 
Dhirajial Maganlal purchased in the local 


market some 2UU bags of atta, 225 bags of. 
paparkhar and òU bags of rce and ufter. 


Judge's reliance upon the statement of the 
law by Asbhurst, J. in Lickbarrow v. 
Mason (1). ‘The Judge, he argued, had 
proceeded upon the assumption -that if” 


‘there are two innocent parties, both must.. 


‘to the Bank. Lord Sumner in È 


iodging the shipping bills wito the Oustoms . 


on January i6, 1931, be obtained the 
necessary permission to export and the 
goods were put 10 lighter for tLansoipment 
to thes. 8 Janaki which was expected to 
arrive in Karachi on January 17, but she 
did not arrive as expected, and in anticipa- 
tion of her arrival, this Maganlal obtained 
from the Manager of the Snip ping OQompany 
bills of lading duly led in whicn he 
pledged with the Bank tue same day and 
on those bulls of luding backed by the 
insurance policies he obdDtained- from the 


Bank Rs. 0,038-6-U0. cr something ‘less aad ` 
disappeared, Late at night on January 1s, . 


one the more innocent must be ° 

It is trae that the words of 
the Judge can beso read, and he does not > 
refer to the duty of the Shipping Oompany . 
. Jones ae 
Co. v. Waring and Gillow (2) at p. 692, | 
said: ! 

“The question, which of the two innocent persons is ` 
to suffer by third party's fraud, and the proposi- ` 
tion, that some one “acts to his detriment onthe 
faith of” something done by another, never seem , 
to me `clear'ın themselves. ‘The question assumes, 
that the law must in such a case interfere on 
behalf of one or the other. This does not follow | 
Without more.’ ; ; 

‘Lord Sumner goes on to say: , 

“There was no duty between Jones, Ltd., and .. 
Waring-Gillow, Ltd., and without. that, the wide ' 
proposition of Ashhurst, J.in Liokbarrow v. Mason 
(1) at p. 70, would not apply: see observations of , 
Lord Macnaghten and , Lor Lindley in. 
Farquharson & Co, v. Kang & Co (3) at pp. 335 and . 
342 andof Lord Parmoor in gg PA pa Joint Stock . 
Bank v. Macmillan (4) at p. 836, which were apparentl¥ 
overlooked in Commonwealth Trust v. Akotey (5).". 


(1) (1787-94) 1 8m, L O 703; 2 T R 63at p 70; 1 H’ 
D1. 357; L-R E 425;4 Dr. P O57; 60 Kast 30n. 
(2) (19268) A 0 670 at p 692; LJK B 913; 135 L ` 
T 546;32 Uom. Oas. 8; /0 SJ 756; 42 T LR 644. i 
(3) (1902 A-O 325 at pp. 335 and 312; I LJKB 

667; 86 L.,T 810; 51 W R Y4. 
(4) (1918y A O 777 at p 836; 88 'L J-K-B 85; 119 L | 
T 387; 33 Gom, Oas. 415; 62 8 J 650; 34 T L R 509, - 
5 $3) (1926) A 073; 94 LJPO 167; 41 TL R 641; 134 


not sutter ; 
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Now it must be conceded to Mr, Lulla 
that the bare proposition that one of two 
innocent Parties must be compensated is 
modified by this qualitication of duty, but, 
in this case, there can, we think, be no 
doubt that this Shipping Uompany owed 
to the Bank as an indorsee of the bill of 
lading a plain duty not to issue a bill of 
lading for goods not on board. We also 
think, with all respect to tne learned trial 
Judge, that there is some ground for tne 
complaint that he has not dealt with this 


case, £0 far at least as the Shipping Oom- - 
any is concerned, from the point of view. 


of estoppel, for had he done so, he would, 
we think, have greatly simplitied the posi- 
tion, Now,so faras Mr. Lulla’s argument 
is concerned, that the Shipping Company 
Owed. no duty to the Bank, the indorsee of 
the bill of lading, and indeed generally on 
the question of estoppel and bills of 
lading, we would refer to the judgment of 
Ohbannell, J. in 
Vasconzada v. Churchill & Sam (6) and to 
the following passage in particular : 


“Bills of lading are transferable, and the object of 
the shipper in asking for the insertion of the state- 


ment that the goods are in good condition at the 


time of ahipment is clearly rather to bave evidence 
to offer to his transferee than for his own direct 
benefit, The advantage of what is known as a 
Clean bill of lading is obvious, and ‘I think it 
would be idle for a master of a ship to say that he 
did not contemplate a purchaser of the goods act- 
ing on the statement that the goods were shipped 
in good condition, In England there appears no, 
direct authority, but I think there are passages in 
several judgments in accordance with my view and 
mone to “the contrary. In America this question 
has been considered. In Sears v. Wingate (/) there 
is- what seems a well-reasoned’ judgment as- to the 
estoppel -between the indorsee of a bull of lading on 
the one’ hand and the master and the shipowner 
on the other, and the rule is laid down that there 
ig: such an estoppel between the indorsaee and the 
master as” to statements in the bill of lading” so far 
as‘ they relate to matters which are, or ought to 
be, ın the master's knowledge, and that the ownara 
are estopped in -the same way by such statementa 
if: they are within’ the~scope ot- the master's autho- 
rity.. Passages to the above effect from that judgment 
are quoted with approval in Parsons on Shipping 
and 11 the Scotch Craig v. Delargy (8) at 
È 1281. Lord Shand quotes the passage trom 
arsons,- and saya: ‘hat passage from a writer ot 
6minence on this subject undoubtedly gives coun- 
to 

matter (that is, the argument that there was an 
estoppel), but 1 find that, with the exception ofa 
case which is referred to ın support of the conclud- 
ing words of the passage, all the authorities re- 
red to, ale American.’ He goes, on to say: ‘I do 


(6) (1908) 1 `K B 287;75 L J KB 9s: 94 L769; 54 
vE 406; 11 Oom, Caa. 49; 10 Asp, Mc. 177; 32 T L 


(o uai g Masa, 103. . 
(8) (1895) 6R 1969 at p 1282. 


Compania Naviera . 
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not think it is necessary here to. decide the general 
question as tothe effect of a representation in the 
bill of lading, though if ıt did arise, I must Bay 
that the American Law seems to me to be rested on 
reasonable grounds.’ There is therefore’ the autho- 
rity of Lord Shand’s opinion on the question I am 
deciding. As the estoppel aises on a direct, state- 
ment of fact which is incorrect, I do not consider 
that the question of negligence really arises, but, 
as I have already said, 1 should be prepared, if 
necessary, on the facts of this case to find the 
statement to be negligent, provided, of course, that 
there is a duty towards the indorses to take care. 
As to this- duty, although in my view the incorrect 
statement cannot be sued on directly eg a breach 
of contract, yet | think the transfer of the contract 
to the mdorsee does oreate a privity between the 
endorses and shipowner, and this gets rid of the 
doctrine in Le Laevré v. Gould (9), and the other 
cases in which it has been held that a duty arising 
solely out of contract is only a duty towards parties” 
to the contract. lt was suggested that the words 
ab the end of the fourth section of the Harter Act 
prevent any estoppel by saying that the statement 
1s to be prima fucie evidence, I think not; because 
it 18 not said, that it ıs only to be prima facıe 
evidence, and ıt 18 consistent with the words of 
the section, that, upon something further happening 
—vts., the aching upon 1t—1t may become conclusive, 
and also because what is said in the section is 
that the statement is to be prima facie evidence 
‘of the receipt of the merchandize there described,’ 
The object of these words, or, at all events, one 
object of them, appears to be to preserve the 
doctrine in Grant v. Norway (10),-and Mr. Newton: 
Orane, who was called before me as an expert in 
American Law to prove the Harter Act, said that 
Grant v. Norway (10) is still recognized as law 


“in America since the Harter Act.” In’ order tò make 


- estoppel. 


the: argument of -the pursuers in this ' 


|| 


the statement- in the bill of lading bındıng`'as an 
estoppel, ıt 18 of course necessary that 1t‘rshould- 
have been acted on the prejudice of the person so. 


acting." l 3 L 

We do not think therefore that it cam be- 
Baid. that the Shipping Company did- not 
owe a duty to the Bank, the-indorsee of the - 
bill of ladıng, and, we thınk,-the case of the 
Bank against.the Shipping Company can be: 
dealt with simply. on the principle of 
The Company are bound by 
their own statements in-the bill of lading 
that the goods were received on board in 
apparent good. order and condition, They - 
were, however, not received on board-at-all. 
The Bank in consequence acted to their 
detriment in advancing money to the 
shipper, -and we think: there can ‘be no. 
doubt what the Shipping Oompany: must 
compensate the Bank for loss suffered by 
their action. Ordinarily we think the 
measures must be the value of the bills of 
excnange drawn against the bills of lading. 
This is givenin the plaint as Rs. 5,03x6-0, 
while the -total claim with interest ‘is 

NA (1893) 1.Q B 491;62 L J QB 353; 4 R 274; 68 
L T 626; 57 J P484; 41 W R468. TEREE 
506 (1851) 10 O B 665; 20 LJ O P 93; 15 Jur. 
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Rs. 5,140-6-0 The Judge has, however, 
allowed only Rs, 4 055-13-0 being the value 
of the goods in Karachi with insurance and 
Port Trust charges, but, as he points out, 
it is not possible to value the goods at the 
port- cf discharge. The Bank advanced 
something less than the full amount of the 
bills. No cross-objections have been filed 
against this finding of the learned Judge 
and his decree for this amount must stand. 
Mr. Lulla in the course of his argument 
relied upon the case in Grant v. Norway 
(10). The master of a ship, he argued, had 
no authority to sign for goods not put on 
board, and when it was pointed out to him 
that the master had not signed the bills but 
they were signed by the manager on behalf 
of the company, the manager, he argued, 
had no authority tosign, and he pointed 
out that the manager signed per pro, and 
he relied upon the judgment of Jervis, O. J. 
in the case above referred. to, as supporting 
his argument of the manager’s limited 
authority. But this case is a 
new case raised in appeal and the 
company cannot now be heard to deny 
responsibility for the acts of their manager, 
for in the trial Court they accepted res- 
ponsibility for his acts, and it is because of 
this that tbe Judge did not pass any order 
against defendant No. 2. This defence was 
not taken in their written statement, and it 
cannot be taken now. 

We have then to consider the case against 
the unpaid vendors, and Mr. Lulla has 
argued that before the Shipping Company 
can be held liable, the Bank must exhaust 
its remedies against the unpaid vendors, 
and he argued not only that the goods had 
passed into the possession of the shipowners 
30 as to be on board thesteamer and covered 
by the bills of lading, but that the bills 
of lading covered goods not only shipped 
but intended to be shipped and that a valid 
pledge in favour of the Bank was created 
when the bills of lading were pledged with 
ihe Bank in exchange for their advance. 
But on the question of fact we agree with 
he trial Judge that the goods had never 
left the lighter and passed into the posses- 
sion of the shipowners. We do not believe 
hat the manager ever received the boat's 
‘eceipt from the lighterman; the boat's 
‘eceipt was to be given to the master of the 
hip under e. 70, Sea Oustoms Act; the 
hipping bills are not documents of title 
but are required for the Customs: see 
is. 137 and 140, Sea: Customs Act.. It was 
10- part of the case of defendant No. 1 
h‘the written statement that they, had 
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possession of the boat notes through their 
manager, and we agree with ths trial Judge 
that the evidence of the manager cannot 
be relied on. It is true the property in 
the goods had passed from the upaid 
vendors to the shipper, but the property 
remained with the shipper as possession 
remained with the lighterman on his behalf 
until the gcods were seized by the Police. 
Moreover. neither the shipping documents 
nor hoat notes are documents of title 
(see Nippon Yusen Kaisha v. Ramjiban 
Serowgee (11) and even if the shipper 
Maganlal had defrauded the Shipping 
Company, the fraud would not have affected 
the title of the Bank being indorsees for 
value without notice: see Nippon Yusen 
Kaisha v. Ramjiban Serowgee (11), 
Moreover, no fraud is pleaded or proved 
and no criminal offence has yet been 
proved against the absconding shipper. We 
find then as a. fact that the goods were 
never on board and were Dever iD possession 
of the Shipping Oompany. We are not 
here concerned with bills of lading in the 
new form “received for shipment.” The 
three bills of lading in this cse are in the 
form “received on board in apparent good 
order and condition.” 

The question then arises whether a valid 
charge was created in favour of the Bank 
by pledging of these bills of lading which 
purported to cover and did not in fact cover 
goods on board the s. s. Janaki, and indeed 
it was on the question of the validity of 
this pledge that the trial Judge decided 
the whole case not dealing with the ques- 
tion of estoppel. 

Now there is no direct authority on this 
question, and so far asthe Shipping Com- 
pany is concerned, the principle of estoppel is 
a complete answer to the Shipping Company’s 
defence and renders as regards them any 
consideration of this question unnecessary, 
but it is the shipowner only who is estop- 
ped from questioning the statements in the 
billas of lading, not third parties, aud Mr. 
Lulla appearing for the Shipping Oompany 
argues that he can press the claims of the 
Bank against the goodsin the possessi 
of the unpaid vendors or against the unpai 
vendors themselves. They are tied, he said, 
by equities. 

In this case itis clear the unpaid ven- 
dors had no right of stoppage in transit; 
but if the Bank had no valid pledge it cone 

(11) 388 L R 503; 174 Ind. Oas. 564; A IR 1988 PO 
153; 65 T A 263; I LR (1938) 2 Oal. 381; 10 R PO 378, 
1938 A L R 367; 1988 O LR 235; 42 OW N 877; (1938) 
m a a A N 487; 4B R 949; 670Lq] 
299; 40 Bom, L R799 (P,Q), ar 
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cerns them nothing that the gocds should 
‘be in the possession of the unpaid vendors. 
~. Now a bill of lading is a document of 
title; it is asymbol of the goods; it repre- 
sents the goods themselves, and it appears 
to us that as a document of title, it isa 
document of title to specified goods in 
specified place and that a pledgé of goods 
-not on board ship by way of the pledge of 
the bill cf Jading ie no more a pledge of 
goods on board the ship than the deposit of 
the keys of warehouse B in which the 
pledged goods are not stored would transfer 
posssssion or evidence.a pledge of goods 
stored in warehouse A. A bill of lading is 
a document of title signed by the shipowner 
or by the master or other agent of the 
shipowner which states that certain specified 
goods have been shipped upon a particular 
ship and which purports Lo set out the 
terms on which such goods have been deli- 
vered to and received bv the ship. This is 
the definition given in Halsbury, Vol. 26, 
para. 229, p. 144 and it is the definition 
generally accepted, and the bill of lading 
ig & symbol of the right of. property in the 
goods specified therein. Its possession is 
equivalent to the possession of the goods 
themselves, and its transfer being a symbc- 
lical delivery of the goods themselves has 
by mercantile usage the same effect as an 
actual delivery in the circumstances, On a 
transfer therefore of a bill of lading by 
way of sale, mortgage or pledge, the pro- 
perty in the goods passes either absolutely 
or ‘otherwise according to the intention of 
the: parties to the transferee provided that 
the transferor was competent to dispose of 
the goods: Halsbury, Vol. 26, pp. 146-147. 
But we think these attributes attach only 
to a true bill of lading and not to a false bill 
of lading, to goods shipped and not to 
goods intended to be shipped, and that an 
essential condition of the operation of a 
bill of lading as a document of title and as 
a symbol of the goods is that the goods are 
on- board as the bills of lading certify, for 
if it were to be held that the’ pledge of a 
false bill of lading passed any property in 
the gooda, the indorsese of such a bill would 


not ‘know if his goods were in Karachi or 


in China or Peru. It appears to us essential 
for the purpose of commerce that a.neces- 
Baty condition of the operation of a bill 
of lading as a document of title is the receipt 
on ‘board the ship of the goods whieh the 
bills. of lading cover and which jt is sọ 
declared in the bill itself, | 


This. being so: we donot think the Bank ` 


“bad a- valid pledge of-the goods covered by 
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these false bills of . lading,, nor has, the 
Bank filed croseobjections against the 
judgment dismissing -their suit against the 
unpaid vendors, and though we could 
doubtless in this’ suit as framed give the 
Bank against the unpaid vendors a relief, it 
does not seek under O. XLI, r 33, Civil 
Procedure Code, did we consider B. valid 
pledge of the godds was created in their 
favour, we -do not think such a pledge was 
in law. -created. . 

But Mr. Lulla then urged that the Bank 
and the unpaid vendors were tied together 
by equities, that as against the unpaid 
vendors the Bank had a just claim. There 
was, however, no bailment to the Bank 
apart from the pledge of the bills of lading 
and we cannot see in Nippon Yusen Kaisha 
v. Ramjiban Serowgee (11) authority (for 
the existence of these equitable rights, 
with which the Shipping Company wish to 
invest the reluctant Bank. We donot think 
therefore it is a matter which concerns the 
Bank in whose possession the goods for 
which they can obtain compensation from the 
shipping company are now or at any future 
time. Indeed should the Bank have a claim 
against the unpaid vendors, this would’not 
prevent them enforcing their undoubted 
claim against the shipping company : see 
Compania Naviera Vasconzada v. Churchill 
& Sim (6) above referred to. 

In the result, we see no reason to inter: 
fere` with the judgment of the trial Court, 
and we think the appeal should be dismissed 
with costs. We also see no reason to inter- 
fera with the order of the trial Judge 
refusing costs to the unpaid vendors. They 
are not wholly blameless in this affair. The 
appeal is, therefore, dismissed with costs. 


8. Appeal dismissed. 





PATNA HIGH COURT ` -i> 
Criminal Revision No. 232.0f 1939.. 
May. 19, 1939 ~ 
» AGABWALA, J. ` iy 
Pandit HARIHAR TIWARI—OompLaINant 
—PRTITIONBR fA gm 
: re versus oe 
ETWARL GOP. AND aNoTuBa~-ACOCUSED 
©- pil doubt oe in ve 
1 lage Restraint Act o ui 
Outten to Rold a inguiry L Aani 
making no objection— of trial going against 
accused —Accused, if can benefit by non-compliance by 


- Magistrate of provisions of s. 10. 


: Phe object of e. 10, Ohild Marriage Restraint. Act 
is that no one should be harassed by a prosecution 
under the Act until a Magistrate has satisfied himsell 
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by inquiry that there is a prima facie case against 
him. The object of the preliminary inquiry is 
therefore to inquire whether there is a prima facie cage 
or not. If the accused objects to being tried untila 
preliminary inquiry is made, the Magistrate must 
make such an inquiry, and if he proceeds in disregard 
of the objection of tits accused, his order would be eet 
aside. But where the accused makes no objection to 
the trial, he cannot, when the result has gone against 
him, showing that there was not only a prima facte 
case against the accused, but there was a substantive 
case = ae the accused, benefit by an objection 
which is entirely tehonical in its nature. 


Mr. C, P. Sinha, for the Petitioner. 


Mr. Raj Kishore Prasad, for the Opposite 
Party. l 


Order —The opposite party Etwari Gop 
and Pairu Gop were convicted by the Sub- 
Divisional Magistrate of Bihar under s. 6 (1), 
Ohild Marriage Restraint Act on a finding 
that they had brcught about the marriage 
of Etwari's son, aged 11 with Pairn's 
daughter, aged 6. On appeal, the learned 
Sessions Judge of Patna set aside the con- 
Viction onthe ground that the Magistrate 
who entertained the complaint and con- 
victed the accused persons, had not complied 
with the provisions of s. 10 of the Act. That 
Section provides : 

“The Court taking cognizance of an offence under 
_ this Act shall, unless it dismisses the complaint under 
s. 203, Oriminal Procedure Code, 1898, either itself 
make an inquiry under s., 202 of that Code, or 


direct a Magistrate of the First Olass subordinate 
toit to make such inquiry.” 


It is quite clear that the object of this 
provision is that no one should be harassed 
by a prosecution under the Act until a 
Magistrate has satisfied himself by inquiry 
that there is a prima facie case against him. 
The object of the preliminary inquiry is 
therefore to inquire whether there is a 
prima facie case or not, Now in the present 
proceedings not only has the Magistrate 
found that there was a prima facte case 
but by reason of the fact that the trial has 
actually been held he has found thatthe 
offence charged has been established con- 
clusively by the evidence that was available, 
In these circumstances, itis impossible to 
take the view that the order of the Magis- 
trate must be set aside for the technical 
reason given by the Sessions Judge. By 
that I donot mean that Magistrates are 
entitled to disregard the provisions of s 10. 
If the accused in this case had objected to. 
being tried until a preliminary inquiry had 
been made, the Magistrate would have been 
bound to make such an inqairy, and if he 
had proceeded in disregard of the objec- 
tion of the accused, his ‘order would have 
bad to be set aside. But, in the present 
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proceedings, the accused made no objection 
to the trial and cannot, when the result has 
gone against him, benefit by an objection, 
which is entirely technical in its nature, for, 
a8 I have said, nothing more could he 
established at a preliminary inquiry than 
that there was a prima facie case against 
the accused, whereas the trial has establish- 
ed that thers was not only a prima facie 
case but there was a substantive case 
against the accused. The order of the Sese 


` glong Judge is therefore set aside and the 


sasa is remitted to him to be disposed of in 
accordance with law, 


D. Case remanded. 


NAGPUR HIGH COURT 
Oriminal Revision No. 427 of 1938 
Decem ber 10, 1938 
GRILLE, J. 

MAROTI BANSI TELI—Acousgsp— 
APPLIOANT 
Versus 
BMPEROR—Oppogite PARTY 

Police Act (V of 1861), 3. 34—Scope of-—Offence 
under, tf cognteable—Oriminal Procedure Oode (Act 
Y of 1898), s 586—Station Officer directing constable 
to arrest without warrant—There should be autho- 
rity in writing as required bys. 56—Criminal trial 
—Practice—Accused assaulting Police constable in 
untform—Matter should not be treated lightly. 

If the power to arrest without a warrant is 
limited toany particular class of Police Officers, 
that does not prevent the offence being regarded as 
a cognizable one, Queen-m v. Deodhar Singh 
(2) and Emperor v. Abasbhai (3), relied on, Bahkabal 
Shah v. Tarak Nath Chowdhury (1), referred to. [p. 
232, col. 2.) | 

The phrase “it shall be lawful for any Police 
Officer to take into custody, without a warrant, an 
person who, within his view, commits any of suc 
offences’' in s. 84, Police Act is to be construed as 
a conditional power: rather it limits the power to 
certain Police Officers, not by any category or class 
bat by the conditions existing at the time of ther 
commission of the offence, and ay Police Officer 
witnessing the offence has an fettered power of 
arrest. Oonsequently, an offence under s. 34, can be 
regarded as cognizable offence., s 

Where a Police constable was in no way acting 
independently ; no complaint had been made to him 
and no credible information had been received by 
him independently, but hæ was acting on definite 
instructions from his Btation-house Officer and was 
required by that officer to arrest without a war- 
Tant: 

Held, that the Police constable could not effect the 
arrest unless he had in his possession an authority 
in writing as required by s. 56, Oriminal Procedure 
Code. Mohamad Iemail v. Emperor (4), followed. 

To assault a constable in uniform, purporting to 
net“ in the execution of his duty with due era- 
tion, and to declare that he did not care for the 
authority of the Police constable is not a matter 
which should be treated lightly. 

[Tho conviction under sa. 225 and 353 was altered 
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to one .under s, 823 of the Penal Code, as the blows 
to the constable must have caused bodily pain.) - 


“App. for revision of the order of the 
Court of the Additional District Magistrate, 
Khamgaon, dated October 1, ‘1938, in 
Criminal Appeal No. 82 of 1938 confirming 
the order of the Court of the Tahsildar 
and Magistrate, Second Olass, Malkapur, 
dated August 9, 1938. 


© Mr. T. J. Kedar, tor the Applicant. 


Mr. W. R. Puranik, Advocate-General, for 
the.Orown. ; 7 


Order.—The facts found by the Appellate 
Court agreeing: with the trial Court ‘are 
as follows. In Malkapur town Abdulla, a 
Police constable, found one Subhan, a 
servant of the present applicant Maroti, 
causing obstruction on the road by unyoking 
a cart, an offence punishable under s. 34 
-.. Of the Police Act. Abdulla attempted to 

take Subhan to the Police Station, but 
the -latter declined to go and pointed out to 
Abdulla that he was in plain clothes and 
was not entitled to arrest him. Abdulla 
accepted this contention (whether he was 
right or wrong in so doing is immaterial) 
and went’ alone to the Police Station and 
reported what had occurred. The Statione 
house Officer then directed Abdul Samad, 
a constable in uniform; toaccompany Abdulla 
and to effect the arrest. They waited’ for 
some time for the appearance of Subhan, 
who came with a laden cart and then 
Abdul Samad professed to arrest Subhan 
and explained that he could be released if 
he furnished bail. Subhan said that. hia 
master would furnish bail and called to 
Maroti, who came and instead of furnish- 
ing security abused the Police and Caught 
the uniformed constable Abdul Samad by 
the neck and struck him once or twice on 
the chest. Maroti has been convicted of 
offences punishable under. ss. 225 and 
353 of the Indian Penal Code and has 
been sentenced to pay a fine of Rs. 100 
on each ccunt, making a totalof Rs. 200, 
with four months’ rigorous imprisonment in 
default. ` á _ 
| itis contended in revision. that no 
offence has been committed as the action 
of Abdul Samad was illegal, in the first 
place because the offence ‘complained of 
was not a cognizance offence and, secondly, 
that as Abdul Samad had been deputed 
to effect the arrest by the station-howse 
officer, he should in accordance with.s. 56 
of the Oriminal : Procedure Code, have been 
furnished with written authority to effect 
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the arrest, an authority which admittedly 
ha The Magisterial ‘Courts 
held that the offence ' was 
a cognizable offence, and the learned 
‘Additional District Magistrate held that 
s. 54 of the Criminal Pracedure Code ‘is 
not -governed by s 56 and that, although 
there was no written authority, the inherent 
Tight under s. 54 to arrest for a cognize 
able offence remained, and that Abdul 
Samad was aware of the commission of 
the offence by Subhan and that he was 
justified under the first clause. to s. 5£ (1) 
of the Oriminal Procedure Gode in making. 
the arrest. | = 

The learned Additional District Magistrate - 
has. held that the offence is a cognizable 
ope, although he has given no reasons 
for that view. It is contended on bebalf 
of the applicant that the offence was not 
cognizable as under s. 34 of the. Police 
Act a Police Officer can only take a 
person into his custody without a warrant 
if any of the offences specified in 8 34° 
is committed within his view, and reliance 
is placed on’ the analogy of the decision 
in Bahabal Shah v.Tarak Nath Chowdhury - 
(1). A cognizable offence is defined. in 
8.4 (f) of the Oriminal Procedure Code as. 
an . offence for which a Police Oficer, may; 
in accordance with the Second Schedule 
or under any law, for the time being in 
force, arrest without warrant.: We are: not 
concerned here with the Second Schedule 
of the Criminal Procedure Code. In Bahabat. 
Shah v. Tarak Nath Chowdhury (1), it was 
held thut, where any condition is attached 
to the power to arrest without warrant, 
the offence is not a {cognizable offence, 
and that where, as under the Opium Act 
the right of arresting without a warrant 
existed only in the event of the accused 
not furnishing the security required, a 
Police Officer could not lawfully arrest with 
out a warrant and the offence is none 
cognizable. It has been held in Queen- 
Empress v. Deodhar Singh (2) and Emperor 
v. Abasbhai (3), that if the power to arrest 
without a warrant is limited to any parti- 
cular class of Police Officers, that does not 
prevent the offence being regarded asa 
cognizable one; and it appears to me 
that toe power. which is given by s. 34 
of the Police Act falls within the latter 
category rather than the former. I do 
not consider that the phrase “it shall be 


(D 24 0 691. P 
- (2) 87 O 144. 
(3) 50 B 344; 93 Ind. Oas. 967; 28 Bom. L R 973, 
A-IR 1936 Bom. 195; 27 Or. L J 503. _ k 
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lawful for any Police Officer to take into 
custody, without a warrant, any person 
who within his view commits any of such 
offences” is to be construed as a conditional 
Power: rather it limits the power to certain 
Police Officers, net by any category Or 
class, bat by the conditions existing at 
the time of thé commission of the 


offence, and any Police Officer witnessing- 


she offence has an unfettered power of 
arrest. j 

On the second point, however, the appli- 
sation is based on firmer ground, and the 
finding of the learned Additional District 
Magistrate that in this case the power to 
arrest existed independently of s. 56 of the 
Criminal Procedure Oode cannot be upheld. 
The matter has been clearly set forth by 
Mosely, J. in Mohamed Ismail v. Emperor (4) 
and I am in respectful agreement with the 
reasoning there advanced. Abdul Samad 
was in no way acting independently; no com- 
plaint had been made to him and no credible 
information had been received by him 
independently, but he was acting on definite 
instructions from his Stationshouse Officer 
to whom another constable had complained 
thet he had been unable to effect the 
arrest. As he was acting under the orders 
of an officer in charge of a Police Station 
and was required by that Officer to arrest 
without a warrant, he should have been 
in possession of an orderin writing. He 
was not in pcssession of such an order, 
and: accordingly he had no authority to 
arrest Subhan. The argument advanced 
by the learned Advocate-General that the 
arrest was virtually one by Abdulla as he 
was present, cannot bemaintained. Abdulla 
himself had considered that he had no 
authority to make the arrest, and it appears 
that his Superior Officer who was in charge 
of the Station-house concurred in this view. 
Abdulla made no attempt to participate 
in the arrest, and he accompanied Abdul 
Samad for the purpose of pointing out, 
the man to be arrested by the latter. 

These facts, however,do not absolve the 
applicant, Although heis not guilty under 
ss. 225 and 353 of the Indian Penal Code, 
he is undoubtedly guilty of an assault 
and of causing. hurt.. The question -of 
private defence does not arise as it has been 
found’ that no assault. was Made on: him 
by Abdul Samad and he assaulted the 
uniformed constable without any provocation 
from him. -Even ifthe activities of Abdul 
nf 13 R 754; 161 Ind. Cas. 459; AI R 1986 Rang. 
462. 
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Samad had been directed against him.- per 
sonally, there would have been no right 
of private defence, since such right would 
have been debarred by the provisions of s. 99 
of the Indian Penal -Gode as Abdul. Samad 
was certainly acting as a ‘public servant 
in good faith under colour of his” office, 
The applicant was obviously: aware, tha} 
a Gonstable in uniform was a public servant, 
and it may safely be postulated: that He 
was quite: unaware that Abdul Samad ‘hed 
technically no authority to.make the arrest, 
Abdul Samad has stated that the applicant 
accompanied the assault with the. remark 
that he would nof recognise Uovernment 
work and. would give security. This may. 
be interpreted as meaning -that he had 
no regard. for what .Government: cared to 
do or ordered in respect of the arrest of his 
servant, and of the request that he should 
stand security for him. I-consider that the 
applicant has been dealt with leniently: 
To assult a constable in uniform, purporting 
to act in the execution of ‘his duty with due 
moderation, and to declare. that he did not 
care for the authority of.the Police constable 
is not a matter which should be treated 
lightly. The conviction under ss. 225 and 
353 is altered to one under s. 323 of the 
Indian Penal Code, as the blows to the -con- 
stable must have caused bodily “pain. The 
applicant is fortunate that he was’ not 
gentenced to atermofimprisonment. The 
fine of Rs, 200 will be maintained. i 


D. Application dismissed, ' 





ALLAHABAD HIGH COURT >” 
Second Appeal No. 792 of 1937 
Febraary 16, 1939 
MOHAMMAD ISMAIL, J. : 
KASHI NATH TEWARI AND ANOTARR— ` 


DaFBNDANTS—APPRLLANTS 
VETEUS same : 
MAKOHHED TEWARI AND 0THERS— 
PLAINTIFFS—HESPONDENTS 

Transfer of Property Act (IV of 1882), ə. 53-A— 
Benefit allowed only as defence and not as attack— 
Oo-sharers—Alienation—Transfer by exchange deed 
by one on behalf of other co-sharer of specific property 
to stranger—No ob jection for many years—Transfefec, 
if can plead that transferor was incompetent— 

dverse possession—Exchange deed unregistered but 
transferee in possession, cpntinuously, openly and 
adversely for more than twelve years—He gets full title 
to property. eel | 

Section 53-A, Transfer of Property Act oan be used’ 
only s a shield and not as a sword and it is not. 
possible for a n who is entitled to the benefit of. 
that section to bring a suit as plaintiff for the p 
of enforcing his right onder that section, Ourrimbh¢ 
& Oo., Lid. v. Orest (4) and Daatmara Tea-0o,,-Lid. v? 
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Probodh Kumar Das (5), relied on. Kaura Ram v. 
Ohaman Lal (6), not followed. [p. 236, col. 1.] 

A co-sharer in an undivided property cannot 
alienate any defined portion of such property even 
though he might have been in exclusive possession 
of thesame by an agreement amongst the various 
co-sharers. It follows that if such an alenation is 
made, the alienation is subject to the right of the 
other co-sharera to set it aside. But where a co- 
sharer on behalf of the other co-sharers has executed 
the deed of exchange in favour of a stranger and no 
objection was made by any of the joint owners to the 
transfer and the transferee continued in possession 
without any objection for 24 years under the 
circumstances, it is not open to the transferee to raise 
a point which might have been available to the co- 
sharers at the time of the transfer, 4. e, that the 
transferor was not cates Gh to transfer. The trans- 
lerese cannot be allo toresile from the agreement 
after a lapse of so many years, and the deed of ex- 
change cannot be held to be invalid because some of 
the: co-sharers were no parties to it. Midnapore 
Zamindary Co. Ltd. v. Kumar Naresh Narayan Roy 
(1), Qutbuddinv. Mangla Dube (2) and Adit Singh v. 
Dindayal Sahu (3), distinguished. [p 235, cols. 1 & 2.] 

Even ifan unrégistered deed of exchange does not 
confer a legal title in the lands covered by the 
exchange, a party to the deed would acquire full title 
to the property by continuous possession for over 
twelve years openly and adversely to the vendor, 
Jasoda Reaver v Tanak Missir (8) and Kandasami 
Pillat v. Ohhinnabka (9), relied on. [p. 286, col. 1.] 


S. A, from the decision of the Civil Judge, 
Gorakhpur, dated January 27, 1937. 


Mr. K. L. Misra, for the Appellants. 


Megara. N, Upadhiya and A. P. Pandey, 
for-the Respondents. 


Judgment. — This is a defendants’ 
appeal from a decree of the learned Civil 
Judge of Gorakhpur which affirmed a 
decree of a learned Munsif of that district. 
The plaint states that by deed of exchange 
dated May 28, 1915, the plaintiffs obtained 
' plots in list B while the defendants became 
“owners of plots in list A. The plaint fur- 
ther states that ever since the execution 
of the deed of exchange, the parties have 
been in possession of the plots assigned to 
each other; that the Revenue Oourt for 
certain reasons have not given effect to the 
tranafer in the revenue papers and that the 
defendants encouraged by the order of the 
Revenue Court have attempted to interfere 
with ‘the plaintiffs’. possession. On these 
allegations it is prayed that the plaintiffs 
may be granted declaraticn that they are 
owners of the ‘plots enumerated in list B 
and that the defendants are not entitled to 
interfere in their enjoyment and possession 
of the aféresaid. plots. In the alternative 
it is prayed that if for any reason thedirat 
relief is not granted to the plaintiffs, they 
may be awarded a decree for possession 


of the plots comprised in list A together. 
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with Rs. 100 spent by the plaintiffs on the 
improvements. Defendants Nos.2, 3 and 
0 to8 contested the suit. They pleaded 
inter alia that there was no exchange as 
alleged by the plaintifs: that the defen- 
dants were in possession @ver plots in list A 
ag occupancy tenants; that the plaintiffs 
were never in possession of the plots in 
list B and that the alleged deed of exchange 
was inoperative for want of registration 
and other legal defects. ; 
As the defendants claimed to be th 
tenants of the plaintiffs with respect to plots 
in list A, the issue of tenancy was referred 
to the Revenue Court. The finding of the 
Revenue Court wasin favour of the defen- 
dante, The trial Court accepted the finding 
of the Revenue Court. The lower Appellate 
Court did not consider it neceesary to record 
a finding on that issue as in the opinion 
of the learned Civil Judge the decision of 
that issue was unnecessary in view of his 
findings on other issues. The deed of 
exchange on behalf of the plaintiffs: was 
executed by one of the plaintiffs, namely 
Raghunandan. It is argued that Raghu- 
nandan alone was not competent to execute 
the deed on behalf of the plaintiffs and 
further that the deed of exchange ig 
ineffective because it purports’ to transfer 
plots in list A which appertain to khewats 
Nos. 1 and 4 which belong to several coe 
sharers including the plaintiffs. It is urged 
that Raghunandan had no right to transfer 
specific plots appertaining to a joint khewat, 
especially as several co-sharers were in-no 
way concerned with the transaction of the 
alleged exchange. In support of this cone’ 
tention, several authorities have been cited, 
In Midnapore Zamindary Co., Ltd. v. Kumar 
Naresh Narayan Roy (1), their Lordships 
of the Judicial Committee observed : 
“Where the lands in India are so held in common’ 
by co-sharers, each co-sharer is entitled to cultivate 
in his own interests in a proper and husbandlike 
manner any part of the lands which is not being, 
cultivated by another of his co-sharers but he ig 
liable to pay compensation in respect of such'exclusive 
use of ihe landa Such an exclusive use of the lands 
held in common by a co-sharer is not an ouster of hia 


co-sharers from their proprietary rights as co-sharers 
in the lands ” 


It was further observed : 

“No co-sharer can, as against his co-sbarers, obtain 
any jote right, rights of permanent occupancy, in the 
landa held in common, nor can he create by letting the 
lands to cultivators as his tenants any right of 
occupancy in them.” - 


(1) 51 I A 293; £0 Ind. Oae. 8297; A I R 1994 PO 1 
51 O 631; 26 Bom L R 65l; 47M L J23: 35MLT 
169; (1924) M W N 723; 390 W` N 34; 20 LW 770; L 
R 5AA (P O) 137; 33A LJ 76; 3 Pat. L R193:6 PL 
T 750(P O). 
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' The above-mentioned observations were 
‘made in a case in which one co-sharer 
brought a suit against another co-sharer for 
a declaration that the defendants had no 
jote rights in any of the lands of which ha 
sought partition and a decree for possession 
after partition by ejectment of the defen- 
dante, In Qutbuddin v. Mangala Dube ‘2) 
Niamatullah, J, remarked: . 

“One of several co-sharera in an undivided mahal 
cannot transfer to stranger lands held by him “in 
severalty, and if he does so, the other co-sharers are 
_ entitled to have the alienation pet aside, to eject the 
transferees and to take joint possession with the 
transferors." a ; 
-. That was also a case between two co- 
sharers. In Adit Singh v. Dindayal Sahu 
(3) Bajpai, J. reviewed a number of 
authorities on the subject and said : 

“A eo-sharer in an undivided property cannot 
alienate any defined portion of such property even 
though he might have been in exclusive possession 
of the same by an ent amongst the various 
co-sharers. It follows that if such an alienation is 
made, the alienation is subject to the right of the 
other co-sharers to enforce a partition. If the mort- 
gage is followed by a partition and the mortgaged 


properties are allotted to the other co-sharers, they 
take those properties, in the absence of fraud, free 
from the mortgage, and the mortgagee can proceed 
only against the properties allotted to the mortgagors 
in substitution of his undivided share.” 


In some cases a contrary opinion has 
been expressed. I, however, think that the 
facts of the present case are entirely dis- 
tinguishable, It appears that Afusammat 
Brijmani Tiwarin, Musammat Dulma 
Tiwarin and Thakur Dayal were at one time 
in possession of the plots in dispute. They 
were co-sharers in khewats Nos, 1 and 4 
along with certain other persons and the 
plots in dispute appertained to those 
khewats, On May 25, 1912, the aforesaid 
persons transferred the specific plots to the 
plaintiffs who obtained possession without 
any objection from any of the co-sharers. 
On May 28, 1915, Raghunandan on behalf 
the plaintiffs executed the deed of exchange 
in favour of some of the defendants and 
the predecessors of others. No objection 
was made by any of the joint owners to the 
transfer by Raghunandan in favour of the 
defendants and the transferees continued 
in possession without any objection for the 
last 24 years. No objection is being raised 
even now by any of the co-sharers. Under 
the circumstances it is not open to tbe 
defendants to raise a point which might 
have been available tothe co-sharers at the 


(2) ATR 1935 All. 771; 155 Ind. Oas. 829; 1935 R D 
259;7 R A 993. . 

(3) A I R 1936 All 456; 163 Ind. Oas, 762; 1936 
rer J 630; 1936 R D 250; 1986 A L R 645; 9R 
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time of the transfer. On the authority of 
the cases cited above,if a suit has been 
instituted by the co sharers other than those 
who were a party to the sale or the deed-of 
exchange, itis possible that these transac- 
tions might have been cancelled. But in 
view of the long silence of all the interested 
parties, it must be assumed that they agreed 
to the transfers and it is too late to question 
them now. In my opinion the defendants 
cannot be allowed to resile from the agree 
ment after a lapse of so many years. The 
Courts below have come to a concurrent 
tinding that the deed of exchange was acted 
upon and the plaintiffs have been in posses- 
sion of the plots comprised in list B in 
pursuance of the deed of exchange. _ That 
being so, the deed of exchange cannot be 
held to be invalid because some’ of the 
co-sharers ‘were no patties toit. As stated 
above the plots in list A were transferred 
on behalf of the plaintiffs but the deed of 
exchange was executed only by Raghus 
nandan who was the karta of the family and 
represented all the, plaintiffs. The plain- 
tiffs applied to the Revenue Oourt cone 
firming the transfer made by Raghunandan 
on their behalf and in the present suit 
they state that Raghunandan was authorized’ 
to execute the deed of exchange In my 
judgment the deed of exchange is not 
inoperative because other plaintiffs did not 
join Raghunandan in executing it. 


The next question stressed by the learned 
Counsel is that the deed of exchange is 
inadmissible in evidence because it is 
neither stamped nor registered. The Courts 
below have held that the plaintiffs are 
entitled to the benefit of s. 53-A, Transfer 
of Property Act. Section 53-A runs as 


follows : 

‘Where any person contracts to transfer for con- 
sideration any immovable property by writing signed 
by him or on hisbehalf from which the terms neces- 
sary to constitute the transfer can be ascertained with. 
reasonable certainty, and the transferee has in part 
performance of the contract taken possession of the - 
property or any part thereof, or the transferee, being ` 
already in possession, continues in possession in part 
performance of the contract, and has done some act 
in furtherance of the contract, and the transferee has 
performed or is willing to orm his part of the con-, 
tract then, notwithstanding that the contract though 
required to be registered, has not been registered, or 
where there is an instrument of transfer, that the 
transfer has not been completed in the manner- 

rescribed therefor by the law for the time being in > 
orce, the transferor or any person clajming under, 
him shall be debarred from enforcing, against the 
transferee and perdons claiming under him any right 
inrespect of the property on which the transferee 
has taken or continued in possession, other than a 
right expressly provided by the terms of the contract.” 


Learned Counsel for the appellants cone 
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tends that this section can be used only 
a5 a shield and not as a sword and that it 
is not possible fora person who is entitled 
to the benefit of that section to bring a 
suit as plaintiff for the purpose of enforce- 
ing his right’ under that section. In Cure 
rimbhay & Co., Ltd. v. Creet (4), Lord 
MacMillan observed : i 
! “It remains to take note of the fact that since 
the present suit was brought, the law in India has 
been altered by the Transfer of Property (Amend- 
ment) Act. (XX of 1929) which has inserted a new 
s. 53-A inthe principal Act whereby a defendant in 
an action of ejectment'may, in certain circumstances 
effectively, plead possession under an unregistered 
contre ct of sale in défence to the action.” 

- Sir “Dirshaw Fardoonji Mulla 

- commentary says : 

By virtde of this section part performance does 
not giveriseto an equity as in England but toa 
statutory right: This right is more limited than 
the English-equity in two respects : (1) the contract 
cust. ibe iu writing : (2) it is available only as a 


in bis 


19 
Lae tel defence.“ ,- 1 


- The deed of exchange is in writing and 
embodies the ‘necessary terms of the con- 
tract, but in view of the observations 
quoted above, the plaintiffs cannot take 
advantage of it,- This view was taken by 
a Bench of -the Oalcutta High Court in 
Dantmara Tea Co, Lid. v. Probodh Kumar 
Dag‘(5). ` Learned Counsel for the respon- 
dènts -has relied upon Kaura Ram v. 
Chaman Lal (6);-and Mastram v. Ma Ohn 
(7). These authorities no doubt help the 
plaintiffs, but having regard to the obser- 


vations of their Lordships of the Judicial- 


Committee, I ‘must hold that the plaintiffs 
cannot claim the benefit of s. 53-A and that 
the Courts below have taken an erroneous: 
view of law on this point. The matter, how- 
ever, does not end here. The Courts below 
have held that the plaintiffs have been in 
peaceful possession as proprietors over the 
plots in list B since 1935 and that they have 
openly asserted their title to this property 
to the knowledge and with the consent of the 
defendants. Even ifthedeed of exchatge 
did not confer a legal title to them in the 
lands in dispute in my judgment they have 


acquired full title to the property by co ti- 


nucus possession for over 12 years openly 
and adversely tothe vendor, It would be 
most inequitable and unjust-if the dishonest 


(a) BO T A 207; 141 Ind: Oos, 209; A-I R 1933 P 0'99; - 
37-0 W N 265; 60 C 980; Ind. Rul, (1993) P 15; (1933) 


MW'N 10,64 MLJ 103; 37 O WN 265: 387 LW 253; 
35 Bom. Li R- 223; (1933) A L J.611; 57 OL J 964 
(PO). e a=. 

-(5) 41 O WN 54. 7 

-(8)'A I R 1934 Lah, 751; 154 Ind. Oas. 1088: 7 ReL 
637 


(J-A UR 1934 Rang. 284; 154° Tid. Oas. 769; 7R. 
Rang. 816, : aoe a os - + charging the duties of that office he is working as 4. 
-r 


ah hd -< - = + f-~ 
>» 
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plea of the defendants prevails and the 
plaintiffs lose possession of the property 
which they acquired in exchange and also 
their own property which they gave in 
exchange. In Jasoda Kumar v. Janak 
Misir (8), a Bench of that Ceurt held : 

“Even when a registered sale deed is found to be 
illegal, the purckaser gets full title to the property 
purchased if he ie put in possession in pursuance 
of the registered deed and continues to be in posees- 
sion for over 12 years openly and adversely to the 
vendor.” ; A f 
"In Kandasami Pillai v. Chhinnabba (9),.a 
Bench of that Court held: JA 

“An unregistered sale cannot be set up as a trang- 
action having effect of itself to transfer any interest: 
in the property; but it is permissible to consider’ it, 
as showing the nature of the transferee’s. subsequent 
possession, 4. e when the sale is of mort pro- 
perty to the mortgagee that it was not as a mort- 
gagee, but ag n full owner. ` That being established, it, 
would after the expiry of 12 years ripen into fall 
title and bar mortgagor’s right of redemption", . 


In Qadar Bakhsh v. Mangha Mal (10), 
this case has been followed. In the present 
case as the deed of exchange did not convey 
any title, the possession of the plaintiffs 
over the plots in dispute was without title, 
It has been found that the plaintiffs were 
in undisturbed possession for over 12 years; 
in my judgment they must be held to be. 
the proprietors of the plots enumerated in 
list B. The plaintiffs are, therefore, entitled 
to the declaration claimed by them. The 
decree of the Court below must accordingly. 
be affirmed. In the result the appeal fails 
and is dismissed with costs. 


D. Appeal dismissed. `.. 
ae IR 1925 Pat. 787;-92 Ind. Oaa. 1034; 4 Pat.. 394 
7PLT 507 


(9) 44 M 253; 62 Ind. Oas. 608; AIR 1981 Mad 89: 
40 ML J 105; (1921) M W N 1;29 ML T167: 13 LÈ 

(10) 4 L 249; 73 Ind. Oas. '889: A I R1923 Lah. 495: 
5 Lah. LJ 175 & 555. l 
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CALCUTTA HIGH COURT 
Reference No. 45 of 1939 
May 12, 1939 
HEANDARSON AND SEN, JJ. 
EHMPEROR—Prosgoutor 


versus ; 
HIRALAL DAS—Acousrp ; 

Oriminal Procedure Code (Act V of 1898), a. 197— 
Municipal Commissioner also elected Vtce-Chairman— | 
His prosecution in capacity as Vice-Chairman—Sane- 
tion, tf necessary. 

Where a Commissioner of a Municipality is also 
elected 8 Vice-Ohairman, it is impossible to divorce 
his position as Vice-Ohairman from hig position ag 
Oommissioner. He is still a Commissioner while 
acting as Vice-Chairman. In fact, however, in dis- 


1939 
Oommissioner. Oonsequently, even in his capacity 
as Vice-Ohairman, he cannot be prosecuted without 
the sanction of the Local Government under s. 197, 
Oriminal Procedure Oode. Nur Ahammad v.Jogesh 
Chandra Sen (1), applied. 

Messrs. Probedh Chandra Chatterjee, 
Lalit Mohan Sanyal and Purnendu Sekhor 
Bose, for the Reference. 


Mr. Satindra Nath Mukherjee, against 
the Reference. 


Henderson, J.— This is a reference 
under s. 437, Oriminal Procedure Code, 
made by the learned Additional Sessions 
Judge of Zi-Parganas and it involves a 
short point of jaw. Tbe petitioner is a Com- 
missioner of the Baranagore Municipality 
and he was elected as VicesOhairman. The 
prosecution case is that taking advantage 
of his position as such, he abetted the other 
accused in cheating the Municipawity. The 
point raised on behalf of the petitioner is 
that he cannot be prosecuted without the 
sanction of the Local Government in view 
of tne provisions of s. 197, Oriminal Pro- 
cedure Oode. The reference has been 
opposed on behalf of the Crown and the 
contention of the learned Depaty Legal 
Remembrancer is that inasmuch as the 
Petitioner can be remcved from his office 
as Vice-Chairman by a vote: of two-thirds 
of the Oommussioners under the provisions 
of s.61, Bengal Municipal Act, s. 19/ has 
no application to the proceedings. In oar 
judgment it is impossible to divorce the posi- 
tion of the petitioner as Vice-Chairman from 
his position as Commissioner. He was still 
a Commissioner while’ acting as Vice- 
Chairman and, indeed, unless he was ‘a 
Oommissioner, it wculd be impossible for 
him to be appointed to that offise. If 
the position were that anybody could be 


appointed to the post of Vice-Chairman, 


the argument of the Crown might have 
some force in it. In fact, however, in 
discharging the duties of that office the 
petitioner was working as a Commissioner, 
This point came up for consideration in 


connection with another matter in Nur- 


Ahammad v. Jogesh Chandra Sen (1), ‘The 
Teasoning on which that decision was 
based applies to the facts of the present 
case and we respectfully agree with it. We 
accordingly accept the reference and direct 


that the proceedings pending against the’ 


petitioner be quashed. If it is desired to 


take further proceedings against him, the’ 
(1) 39 O W N 20; 153 Ind. Oas. 657; A IR 1984 Oal. 


838; (1934) Or, Cas, 1359; 36 Or. L J 885; 63 O 375;7 
RO 392, 
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sanction of the Local Government must be 
obtained. 
Sen, J.—I agree. 
D. Reference accepted. : 


~ 





LAHORE HIGH COURT 
Full Bench 

Oivil Reference No, 3 of 1939 

April 26, 1939 
MonBou, BAIDB AND BLAOKEB, Jd. 
Sheikh MOHAMMAD ARIF— 
PLAINTIFF 
VETSUS 

ADMINISTRATOR, LAHORE 
“ MUNIOCIPALITY—Dgrenpantr 


Punjab Municipal Act (III of 1911), 2, 338—., 
Administrator appointed under 8. 238 to exercise 
and perform powers and duttes of su seded | 


Municipality, whether becomes 
date on which members of Commtitee would have 
ceased to hold office, tf Oommtttee had not ‘been, 
superseded—" All powers " in s. 238 mean all powers 
without distinction or restriction. | 

Section 238, Punjab Municipal Act, itself puts no’ 
limit on the period of supersession and the use of 
the words “at anytime” in sub-s, (3) of a. 238: 
indicates that no limit was intended to be put on, 
the period. Whether the Oommuttee is by the act” 
of superseasion an ated or remains dormant’ 
during the period of supersession, there isno war-' 
rant for applying os a limit for the period of) 
supersession the limit fixed by the Act for the term ; 
of office of the members of Oommuttee ; the, 
period of supersession continues until the Local’ 
Government takes the appropriate steps to termi-: 
nate it by constituting another Oommittee. ` There-i 
fore the person appointed by the Local Government, 
to exercise and perform the powers and duties of, 
a Municipal Committee ın pursuance of s. 238, 
Punjab Municipal Act, 1911, does not become functus: 
ofico on the date on which the members of the: 
Committee would have ceased to hold office, if the 
Committes had not been superseded but is entitled: 
to exercise and perform those powers and duties” 
both before and after such date Aangachariar v.. 
Municipal Counct!, Kumbakonam (1), distinguished. 
fp. 240, col. 1) A ot 

The words ‘all powers’ in s. 238 must be taken 
to mean all powers without distinction or restric-' 
tion: there ia no warrant whatever for introducing 
any distinction between the various powers of the’ 
Oommittee ; the Administrator can legally exercise- 
any power which might have been'exercieed by’ 
ue oo before: it was superseded: [p; 339, 
col. 1. é i 


O. -Ref. referred by the- Deputy Commise 
sioner, Lahore, dated February 20, 1939. 


Mr. Shamair Chand, for the Plaintiff. 
Mr. Shuja-ud-Din, for the Deferfdant. _ 
Mr. V. N. Sethi, for Rate-payers’ Associar 


functus officio on 


- tion. | 


Mr. Arjan Das, for Lime Merchants’ Asso- 
ciation. : 


238. 

Order.—This Full Bench has been con- 
stituted for the trial of two cases, which 
involve the same or similar questiona of 
law, ‘Lhe first of these cases is a civil refer- 
ence made by the Depaty Commissioner. of 
Lahore under s. $4 (2, Punjab Municipal 
Act, 191), The reference arose in Connec- 
tion with an application fora refund of 
ocirot, it being contended that the Adminis- 
rator of the Lahore. Municipality became 
functus officio -on March 8, 1938, and that a 
duty imposed after. that, ‘date was not law- 
fully imposed. .The second of these cases 
is 8 suit,. instituted in the Court of the 
Subordinate Judge, Lahore, by Sheikh Ata 
Ullab and Lala Ohaman Lal, rate-payers of 
Lahore, . as. plaintiffs against the Adminis- 
trator of the Lahore Municipality as defend- 
ant:and claiming a -declaration thet after 


March 8, 1930, the defendant was functus- 
officio. and not ‘ecmapetént to act as’ Adminie- 


trator of Lahore Municipality, that his, acts 


“ag such after-this dale are -void, that he 


w 


has‘no right to interfere- with the affairs 
and-documents of the Lahore Municipality 


and that he has no right either to recover. 


any money payable to the: Lahore’ Munici- 
pality or‘to disburse any money on’ behalf 
Jf “the -Lahore Municipality, and further 
claiming an injunction restraining the 
defendant from doing any of the acts men- 
tioned. ‘Though certain technical points 


have been taken in the pleadings and doca.» ` 
ments, these have not been argued before’ 
us ; and . ‘the sole point: which we have .to: 
the Administrator of- 


decide is'’ whether 
Eahore Municipality became functus officio 
on March 8, 1938. Labore having been con- 
stituted a Monicipality . under the Punjab 
Municipal ‘Act, 1911, the affairs of the 
Municipality were managed by the Munici- 
pal.Committee of Lahore up to October 30, 
1936.. On that date by a notification. in 


the Punjab Gazette in the terms fo-lowing- 


the Municipal Committee was superseded : — 


. “In the interests of the „publio of- Lahore and in 
exercise of the powers conferred ‘py s. 338, Punjab 


Municipal’ Act, 1911, the Punjab Government (Ministry 


of Local Selt- overnment) are pleased 'to declare 


that..the Municipal Committee `of Lahore is hereby 
superseded, and that untiPit is reconstituted, all the: 


powers and duties of the said Committee may be 


exercised and performed by Mr, L R. Jones, as Admi- 
nistrator." 


The notification alsoappointed an Assis- 
tant Administrator by whom the powers 
under certain specified sections were to be 
exercised subject to the control and super- 
vision of the Administrator; with these we 
are not concerned. By a farther notification 
published in~ the Punjab Gazeite of April 


i 
| 
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23,1937, Mr. A. O. Macnabb, I. O. S., wasi.” 
appointed Administrator, Lahore Municipa-. 
lity, with effect from April 17, 1937. The term - 
of office of the members of the Oommittee,.’ 
who held office at the date of superses- 
sion ‘commenced on March 1, 1935, and the 
term of-three years, fixed by 8. 13 of the: 
Actasthe maximum period for which they 
could be elected, expired on March 1, 1938. 
The argument for the applicant for a refund 
and the plaintifs in the suitis succinctly 
stated in a letter dated February 20, 1939, 
from , the applicant fora refund to the 
Administrator : . 

“The Oommuittee, which the Administrator was 
appointed to supersede, could not have remained in - 
otfice from and after March 1, 1938, and therefore the ~ 
Administrator also ceased on that date to have. 
any powers ia sapersession of the superseded Oom-. 
mittee.” 

We now turn to consider the relevant | 
provisions of the several sections of the - 
Act, which have been referred to in the | 
arguments. Section 4, empowers the Local 
Government to propose “any local area to be 
a municipality under this Act,” and after 
certain conditions have been fallilled to | 
declare the local area to be for the purposes | 
of this Act, a municipality. Section 11, 
requires the establishment of a committee .- 
for each municipality. Section lu, limits | 
the term of office of an elected member to a 
maximum of three years. Section 18, pro- 
vides that every committee shall ba a body , - 
corporate by the name of the Municipal Com- 
mittee of 118 municipality and shall have, 
perpetual succession and a common seal. ” 
Secuon LU empowers the Local Government 
to withdraw from the operation of the Act ` 
the area of any municipality constituted | 
thereunder. The only secuuon which remalDs , 
iia be mentioned is s. 238, whichis as fol- 
o 

Hy Should a committes be incompetent to per- 
form,’or persistently make default in the perform- ' 
ance of dubies - ımposed'on it by: or under this or' 
any other Act, or exceed or abuse us powers, the : 
Provincial Government may, by notification, in which | 
the reasonsfor so doing shall be stated, declare . 
the committes to be superseded. 

(2) Whena committee isso superseded, the- tol 
lowing consequences shall ensue: (a) . members . 
of the commuttes shall, from the date of the notifi- | 
cation, vacate their seats ; ; (b) all powers and duties 
of the committees may, until the committee is Teoon-~ 
stituted, be exercised and performed by such person 
as the Provincial Government may appulnt in that. 
behalf ; (c) all property yeated in the committee shall, | 
until the committee 18  1e@-constituted, vest ın His 
Majesty fur the purpose of the Prévince, ' 

(dj. The Provincial Government muy, if it shall. 
think fit, at any time constitute another ‘committee: 
in the place of any committee superseded under this. - 
section.” 


We may fist deal with an argument.. 


1939 


which relates only to the powers of the 
Administrator, A resolution for the imposi- 
tion of & tax can be passed only at a special 
meeting of a committee : sees. 62 (1). It 
was argued before us that after superses- 
slon, it was not possible to hold a meeting 
or aspecial meeting of the Committee of 
the Lahore Municipality and that therefore 
the Administrator had not power to propose 
a new tax. A Oommittee can make a pro- 
posal only in a meeting: a provision for 
a meeting, when an Administrator is in 
office would be without meaning, and in 
our opinion, the argument ignores the 
express words of s. 238 and of the notifica- 
tion of October 30, 1936. This section makes 
it a consequence of supersession that all 
powers of the committee may be exercised 
by such person as the Local Government 
may appoint and by the notification it was 
declared that all powers of the committee 
might be exercised by the person named 
as Administrator, The words ‘all powers’ 
must be taken to mean all powers without 
distinction or restriction: there is no war 
rant whatever for introducing any distinc- 
tion between the various powers of the 
Oommittee : the Administrator can legally 
exercise any power which might have been 
exercised by the Oommittee before it was 
superseded. We find it difficult to state 
with precision the effect of some of the 


arguments in favour of the proposition that- 


the Administrator became functus officjo on 
the date on ‘which the members of the 
Oommittee would have ceased to hold office 
if the Oommittee had not been superseded. 
It was pointed thatthe object of the Act was 
to establish a form of democratic Government 
for Municipalities, that it was necessrary to 
consider the Act as a whole, and that there 
being no present intention on the part of 
the UWovernment to re-constitute tne Oom- 
mittee the extension of the period of super- 
session beyond the term of office of the 
members at the date of superaession had 
resulted in depriving the electors in the 
Lahore Municipality of their Tights of self- 
government. “This argument ignores , the 
provisions of s. 10, by virtue of which, the 
Local Government can withdraw any Muni- 
cipal area from the operation of the Act; 
thereby annihilating the Municipal Oom- 
mittee ; it ignores also the provisions of 
as. 12 and 14, by which the constitution- of 
a Oommittee is placed entirely under the 
control of the Local Government and might 
be changed so that it consisted entirely of 
appointed -members, The inference from 
these’ provisions is not that the Local 
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Government is bound by any overriding 
intention or by any restrictions, but that it 
has full control over the constitution of a 
Committee, even to the extent of putting 
an end toit for ever. 7 . 
The argument on the construction of 
8. 238 was presented by Mr. Jagan Nath 
Aggarwal : the section, according to this: 
view, leaves the Committee dormant—this 
proposition is based on passages in the 
judgment in Rangachariar v. Municipal 
Council, Kumhakonam (1), where in con- 
struing the corresponding section of the 
Madras District Municipalities Act, 1484, it 
was held that the supersession of a Muni- 
cipal Council is only a suspension of such 
body for a limited period. It may be noted 
that the Madras Act limits the power of 
supersession to supersession for a fixed 
period. Mr. Jagan Nath then argues that 
this suspended or dormant Oommittee cone 
tinues to exist under the conditions cone 
tained in the Act, one of which is that at 
the end of the period of three years, there 
must be an election of new members of the 
Committee; this’ is, in effect, to read 
into s. 238 the normal provisions, concerning 
a Committee and to apply them to the 
abnormal condition created by the opera- 
tion of' s. 208 Mr. Gauba’s argument is. 
based on the same theory but he adds that 
the section contemplates two : different 
modes of setting the Actin full operation: 
again in the -Municipality of which the 
Oommittee has been superseded, the first 
when the Local Government reinstates the 
members within the period of three years 
thereby reconstituting the Committee, the 
second, when the three years have elapsed, 
and the Local Government constitutes 
another Committee. Even if this distinc- 
tion existed, it would add nothing to the 
argument, for “Mr. Gauba is dealing with 
the same position as Mr. Jagan Nath, the 
period of three years has elapsed and the 
Government has not constituted another 
Committee: we-return to the same position 
in both: cases, the Committee was suspende 
ed -and that: suspension would exist 
only so long as the existing members coyld 
have held office. The argument poke He 
the provisions: of 8.11, which incorporates 
the Oommittee and confers on it perpetual 
Buccession. The power given to the Local 
Government by sub-s, (5) is to censtitute 
another Committee in the place of the 
superseded Oommittee : these words are not 
applicable: to a Committee: which, though 
dormant, continues to exist. To give any 
(1) 29M 539; 16M L J 582. . Panay i 


t 


240; om, 
effect tothe argument, it would be neces- 
séry to ignore the provisions of sub-s. (3), 
but further an examination of the section 
shows that the theory of suspension or dors 
mancy has no application in its operation.- 
The: first sub-section gives the Power to 
supersede, the second determines the, 
consequences which ensue on supersession 
and the first consequence is that all mem- 
bers of the -Committee vacate their seats, 
It is impossible that any corpcration, dor- 
mant or otherwise, should .exist. without 
members [see R. v. Passmore (2)|, and apart 
from the common law doctrines concerning 
corporations, sub-s. (3) shows clearly that 
the Committee bad ceased to exist, for 
“another Committee” is to be constitutued 
‘in the:piace of any Committee superseded. 

The doctrine of dormancy was brought 
into being to avoid the consequences of 
treating as dissolved a corporation which 
had not ‘been dissolved ard was invoked 
in Rangachariar v. Municipal Council, 
Kumbakonam (|), because the Act contained 
no provisions for a transfer of the property, 
which, under the Madras Act, had by supei- 
session vested in:.the Governor- n-Council. 
Inicur opinion, 8. 2 8 18 framed so as to 
avoid the necessity. for a transier, hecause 
on the constitution of another Committee, the 


property described in e. 06 vests ın that | 


Committee but without reference to 8 96, 
g.°2..8 causés the: property to vest in His 
Majesty:only until the Oommittes 18 recon- 
stituted; thereby- clearly implying that on 
re‘constitation, the property wil! vest in the 
new. Committee.,--The section itself puts no 
limit:‘on ) therperiod of supersession and the 
use of: .the words.“at any time” and sub-s. 
(3) of s. 238 indjeates- that no limit wes 
intended tobe put oñ the period. We hold 
therefore that: whether the Committee is by 
the- act of -supersession annihilated or re- 
mains dormant during; the period of 
supereession,, there | 18. no warrant for 
applying as a limit forthe period of super- 
session the limit fixed by the Act for the 
term of office of the members of the Oom- 
mittee:;the period of supersession continues 

til the Local °Government takes the 
appropriate steps to terminate it by con- 
stituting another Committee. Our answer 
to the reference is, therefore,that the per- 
son, appointed by the Local Government to 
exercise and perform, the powers and duties 
of: the Lahore Municipal Committee in 
‘pursuance of s. 238, Punjab Municipal? Act, 
1911, has been and is entitled to exercise 
and perform those powers and duties both 

(3) (1780) 3TR199;1R-R 688, r. ge 


- 
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before and- after March 8, 1938. Ib fol-- 
lows from what we have said thait the suit 
fails and we dismiss it with costs. There. 
will be no costs of tne reference. 


"D. eSuit dismissed. 


i 


7 
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_ PATNA HIGH COURT 
Oriminal Revision No. 144 of 1938 
April 5, 1938 
DHAvLR, J. 
F. E. OHRESTIEN—Patitionge 
DErsus 
CARTER—Oppd¢sits Party ; 

Oriminal Procedure Code (Act V of 1898), s. 144 
—Repeated orders under 8.141, to avoid decision oy’ 
dispute which may be dealt with under s. 145 or 
8, 107, if can be passed, F 

A party against whoman order is passed in pro- 
ceeding- under s. 145 has togo to the Oivil Court 
and cannot, unless he does so, be heard to repeat 
his olaim inthe Oriminal Uourt, 'The position when 
an order is passed under s. 144 is quite different ;, 
such an order decides nothing ‘about the respective 
rights of the parties and may be no more than 
an interference with private rights required in a 
temporary emergency. To repeat such an order on 
the ground of maintaining the status quo is to 
compel the unsuccessful party to resort to the Civil. 
Qourt even though the Oriminal Oourt may have 
done nothing to lovk into the rights of the parties,’ 
aut further, indirectly to prolong the effect of the 
original order beyond the period of two months 
fixed in sub-s, (6) of the section. Such a use of the 
section is altogether unwarrantable. It is not open 
to a Magistrate by passing repeated orders under’ 
B. 144, Oriminal Procedure Code, to avoid the deci- 
sion of a dispute which may be appropriately dealt 
with under s. 145 or s. 107, Oriminal ure, 
Code, and the power given by s, 144 is easantially 
an emergent power which has sometimes to be pass- 
ed in disregard of private rights. An order of 
that kind cannot possibly be allowed by repetition, 
to spell a more or less permanent interference with 
private rights. Munntlal v. Gatti Ahir (2) and Gita 
Pursad Singh v. Emperor (3), relied on, 


Or. Rev, against an order of the District 
Magistrate, Monghyr, dated February 22, 
1938. ; 


bam 


- 


Messrs, A. K. Roy and S. K. Roy, for the 
Petitioner. 


Messrs. P. R. Das and B. 
the Opposıte Party. 


Order.—This is an application in revis 
sion against an order passed against the 
petitioner, as first party in a proceeding 
under s. 144, Oriminal Procedure Code; 
requiring him to abstain from going toa 
Certain plot of land which he purchased in 
November lest and from altering its pres 
sent condition by building as he proposed 
todo amica godownonit. The petitioner 
Mr.. F. E. Obrestien 18 a mica trader-with 


A 


P. Sinha, for 


94) 


Magistrate states that if no action had been 


1939" '#, f, OaRRSTIRN v, cARTaR (PAT) 
hose name one is familiar from the law 


sports. The opposite party 18a manager taken either by the Police or by the Magis- 
> servant of the Maharaja Bahadur of trate “the men of Maharaja Bahadur would ' 
sidhour. Mr. Chrestien appears to have have actually opp sed the ' conssruction' 


archased and taken a Court dakhal-dehani 
mf tle Chakia estate in 1934. The Maharaja 
™ahadur of Gidhour had purchased widow's 
state inthis property, but that estate 
ame to an end in 1907. He claims, however, 
> have hada mukarrari interest in the 
mstate since 1888 and his contention was 
Moat by reason of the mukarrari Mr. Chres- 
sien is not entitled to recover any renis 
«om the ratyats of the village Batia which 
31a part of the Ohakia estate and in 
vhich the land ia dispute lies. When: 
mir, Obrestien, by his manager Blong, pro- 
eeded to build on the plot in question 
"41 out of ‘71 of plot No, 1362) Mr. Oarter, 


giving rise: to serious trouble.” He also 
says that the assertion of a mukarrart right 
by the Maharaja Bahadur and its denial 
by Mr. Ohrestien “had led to trouble ad- 
mittedly in 1935" and that the’ present 
action of Mr. Chrestien was obviously a’ 
new approach tothe old question. It thus 
seems clear that the Magistrate passed an ' 
order against the petitioner under s. 144 not- 
because he held that Mr. Chrestien had ‘no 
right to build a mica godewn oo the land’ 
recently purchased by him but becauee he 
thongot that if Mr. Ohrestien wenton with 
the building, the Maharaja would naturally ‘ 
Opposs it under the apprehension that- 


ie opposite party, as the learned Magis- 
ate puts it, “saw in this move the seed 
£ a serious trouble between the Maharaja 
3ahadur and Mr. Chrestien.” There had 
deen previous litigation between the 
arties, in which the question ofthe mukar- 
‘art claimed by the Maharaja was left 


Mr. Ohrestien’s real intention’ was to take 
possession of the village notwithstanding 
the Maharaja Bahadur’s mukarrari.. There 
could: not, of course, be any question that: 
8, 144 does not, authorize interference with’ 
private rights in proper circumstances. 
Mr. Das-who -appears on behalf of the 


ypen by mutual consent of the parties; and 

he learned Magistrate says that “there 

288 been no decision of -a competent Court: 
Jetween the Maharaja and Mr, Oarestien” 

m the validity of the Maharaja: Bahadur’s' 
alaim asa mukarraridar. On the strength < 
af his alleged possession, however, the 
Maharaja Bahadur suspected the move of 
Mir. Ohrestien ‘in the making of what he 
zalis a mica-.godown, and apprehended 
that Mr. Ubrestien was- simply- trying to 
anter the village on ‘some -pretext with the 
«eal intention of taking possession of the 
wvillage.. This position of” the -Maharaja 
Bahadur was accepted by the trying Magis- 
arate who said in his judgment that if 
Mir. Ohrestien had stated that he had no 
other intention but to'start a mica godown, 
whe matter would have been clear .and no 
order under -s, 144, Oriminal -Procedure 


Maharaja Bahadur has urged that the land ' 
purchased by Mr: Chrestien is agricultural 
land and that Mr. Onrestien would not be E 
doing alawful act in ‘erecting ‘a mica go- 
down on it.- It seems to me, however, that 
the act’of Mr.‘Onrestien in building a mica: 
-godown on the land though it may' possibly > 
be assailable inthe Oivil Court’is not an- 
act of-the-kind which the Maharaja Bahadur ’ 
would-be justified in opposing by force. The ' 
learned Magistrate thought of maintaining 
the status quo, as hecalled it because three‘ 
years ago there’ was ~asimilar order passed - 
against Mr. Blong under 8. ‘144 at the: 
instance of the ‘Maharaja Bahadur; and 
the- vice of this reasoning is thatit involves ‘ 
a definite abuse of s, 144: As long aia as | 
1879, it was pointed out-in Abdul v. Lucky ' 
Narain Mondal (1), that: °° ik 


‘“an order made under 4.'518 (corresponding I find ? 
it. 


‘ode, would have been necessary. But 
on the ground that the mica: godown was 
only a pretext, “certainly a very doubtful 
move” ın consequence of wnich, the Mala- 
taja “Bahadur ° “naturally ‘ smells ` some 


the present a. 114) is not bai simply because 
interferea with the legal rights of individuals; but 
when such interference is necessary, it 18 the duty 
of the Magistrate to limit it “much as possible; : 
and for the purpose -he-should: afterwards hold an | 
enquiry.into the circumstances, . and determine . 


. whether as a matter of factthe act prohibited as 


trouble,” the learned Magistrate considered 
it best to “maintain the: status quo and: 
leave the reulissue to be fought out in 
‘Oourt,” adding that : 

“the best way of avoiding a real clash between the 
wival claimants ıs to stop the doing ot a new thing 
which might occasion a trouble,” 


Inthe reply to the grounds taken in 
the application in revision, the learned 


li] & 32 


likely to lead to a breach of the peace is within 
or in excess ‘of the legal right of the person for- ' 
bidden-to doit. If-1s1s found thata man is doing . 
that.which he is legally antitled to doand that.his. 
neighbour chooses to take offence, threat, and to 
Greate a gisturbance in consequence, it is clear that 
theduty of the Magistrate 15 not to continue to - 
deprive the firat- of the exercise of his -legal - right- 
but to restrain the second from it legally interfering : 
with that exercise of legal rights." - aes 

(1) 5 0182, 


- 


o 
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Mr. Blong was subjected to an order 
under s. 144, three years ago, I under- 
stand, on the same ground as has been 
how adopted, namely the alleged mukarrari 
and possession of Maharaje Bahadur of 
Gidhour. That order was the subject of 
an application in revision to this Oourt 
but Macpherson, J. refused to entertain it 
on the ground that the operation of that 
order had already expired. The Magistrate's 
order in the present case was passed on 
January 26, i938. It was taken up in 
revision before the District Magistrate who 
on February 22 decided, resting his order 
even more definitely than the trying Magis- 
trate on the fact that Mr. Ohrestien’s men 
were prevented from causing trouble by an 
order under s. 144 passed two years ago. 
An application against the orders of the 
lower Wourts was filed on February 25, and 
was admitted by Manohar Lall, J. on 
March 1, before the expiry of two months 
from the crder of the Sub-Divisional Officer 
of Jamui. It is therefore impossible now 
to dispose of the Matter merely by saying 
that the order has spent its force, and 
that course is further definitely contradicted 
by the obvious misconception of the lower 
Oourts as regards the application of 
s. 144. It has been repeatedly pointed out 
that it is not open to & Magistrate by 
passing repeated orders under s. 144, Orimi- 


nal Procedure Code, to avoid the decision- 


of'a dispute which may be appropriately 
dealt with under 8. 145 or s. 107, Oriminal 
Procedure Code, and that the power given 
Dy 8. 144 is essentially an emergent power 
which has sometimes to be passed in dis- 
regard of private rights. An order of that 
kind cannot possibly be allowed by repeti- 
tion tospell a more or less permanent 
interference with private rights and the 
Sub-Divisional Magistrate would have done 
well to bear this aspect of the matter in 
mind before he decided on the present 
occasion to pass an order under s, 144 in 
reliance onthe fact that an order under 
this section had been - passed three -years 
previously against Mr. Ohrestien’s men. i. 

_Mr. Das urged” that there are on record 
Inany rent decrees obtained by .the .Maha- 
Taja Bahadur of Gidhour against -the 
tenants of this mauza from 1813 onwards, 
and thatthe Maharaja Bahadur has succeed- 
ed: all. along ın the Courts in his litigation 


connected with this mauza. It is, however, - 


not pretended that'to any of the litfgation 


Mr. Chrestion was a party. He had also 


referred’. to an: undertaking that ‘is said to 


have. been given by the Tikait of Ohakia, the’ 
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predecessor-in-title of Mr. Ohrestien but thi 
was in 1934 before Mr. Ohrestien came int 
possession of the property as the mortgagee 
auction- purchaser of the estate. That under 
taking, such as it was, is clearly not binding 
on Mr. Chrestien. Mr. ‘Das has also urged 
thatif,in view of the possession of the 
mauza by the Maharaja Bahadurof Gidhour 
as mukarraridar, the lower Oourts have 
come to the conclusion that Mr. Ohrestien’s 
or Mr. Blong’s attempt to build a mice 
godown onthe land is only another pre 
text for taking possession of the mauza, that 
is a finding of fact which gave them juris 
diction aud which ought not to be lightly 
interfered with by this Court in revision. 
But as I have pointed out, the reasoning 
of the lower Courts in the application_ of 
s. 144 onthe present occasion is essentially 
wrong. The interference with Mr. Obres- 
tien’s private rights by an order under s. 114 
in 1935 does not warrant similar interfer- 
ence again without the Magistrate taking 
the trouble to find out who is really in 
possession. A party against whom an order 
is passed in proceeding under s. 149 has 
to go to the Oivil Court and cannot, unless 
he does so, be heard to repeat his claim in 
the Oriminal Court, The position. when 
an order is passed under s. 144 is quite 
diffarerent ; such an order decides nothing 
about the respective rights of the parties 


‘and may be no more than an interference 


with private rights required in a temporary 
emergency : see Munnilal v. Gatti Ahir (2) 
and Gita Pursad Singh v. Emperor (3). -To 
repeat such an order on the ground of 
Maintaining the status quo isto compel the 
unsuccessful party to resort to the Oivil 
Court even though the Criminal Oourt may 
have done nothing to look into the rights 
of the parties, and further, indirectly to 
prolong the éffect of the original order. 
beyondthe period of two months fixed in, 
pubes. (6) of the section. Such a use of. 
the section is altogether unwarrantable. 
The order of the lower Courts must, theres, 
fore, be set aside. 


S “Order set asde. 


(8) 6 P LT 746; 88 Ind. Oas. 845; A I R 1995 
Pat. 614: 26 Or. L J 1229; 3 Pat, LR 70 Or. 

(3) 5 PL T 656; BL Ind. Cas. 535; AI R 1925 
Pat. 17; 25 Or. L J-919, Ba 
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.., SIND JUDICIAL COMMISSIONER'S 
ca COURT 

--Oriminal Revision Application No, 347 of 

l 1830 

~ January 13, 1939 
ng Davi-, d. U. AND LOBO, J. . 

JHAMA?MAL ALUMAL—APPLIOANT 
o> : versus 
EMPEROR — Opeositsp PARTY 
` Penal Code \Act XLV of 1860), ss. 182%, 211—Scope 
of 8. 2li—Accused giring information to Poitrce 
resulting in arrest of third person on charge of 
murder—Third person dischargad—Accused alleged 
ible Jor hts prosecution — Accused if gutsty 

fender s. Zli or s. it? — Appiicabılity of 8. 182 to 
-cases Of false information giren during tnvestiga- 
tion. 
- ' Section 21], Panal Code, may cover the institution 
`of proceedings through the Police as well -as by way 
. of complaint tothe Magistrate direct. W here a com- 
plaint 16 made both to the Police and a Magistrate, 
thé Magıstrate's jurisdiction overrides that of the 
“Police, and the provisions of s. 199 1) (b), Ormninal 
“Procedure Uode, cannot be evaded by placing an 
offence under e. 199 (1) (a). Where, upon information 
Given to the Police by the accused a third person is 
-arTested on a charge of murder and challaned to the 
‘Couit of a Magistrate by whom, however, he is 
subsequently discharged aud the prosecution case 1s 
that the accused 18 responsible for the proceedings 
instituted against the third person, the offence om- 
mitted by the uccused is one under s. $ll and not 
under 8, 18-,,Penal Usde. Daharamdas v. Kmperor 
(1), Hamchand Nanumal v. Emperor (2), ChuAsarmal 
Nthaimat v. imperor (3) and Mehroo Venko kahari 
v. Amperor(4), relied on, [p. 244, col. L] Joi 

~ Jfa witness answers questions because he is, com- 
polled: to -answer by reason of the powers :af ‘the , 
‘Police, : in itself may well be sufbcient to nega- ` 
„tive the guilty intent or knowledge necessary fora 
-conviction ander s. 182, Penal.Uode. ‘The information 
is then Dot so much given as taken... But to hold 
‘that s, 182, Penal Uode, can never apply to false ım- 
formation given to the Police during tne course of 
-en iMvestigation, 18 to go further tnan the words of 
a. 1862, Penal Uode, ortne public interest properly 
allows. Emperor v. Gopalaas Khemchand (7), ap- 
proved. ‘emperor v. Akhtiar Sanwan (d), Queen v. 
Joy Narain (o), Ohinna Ramana Gowd v. limperor 
(5) and Sulsun v. Major O, De M. ‘Welibourne (9), 
referred to, |p. 244, coL 2] 


‘Or. R. App. to revise order of the Addie 
ain Sessions Judge, dated November 3, 
1 


Mr. Parmanand Kundanmal, for the 
. Applicant. 
, Mr. Partabrai D. Punwant, Advocate- 
- General, for the Orown. | 


Davis, J.C.—The accused in this case is 
one JOamatmal and be bas been convicted 
by the Kesident Magistrate ot Nawabsnan 
ot an offence unde: s. loz, Indian Penal 
Oode, and sentenced to rigorous imprison- 
Ment for four months ana u tine of Ka, 2U0. 
He appealed and his appeal was summarily 
dismissed by the Additional Sessions J udge, 
pod he has applied in revision to tus Court, 
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inspector and” of the Superintendent of 
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and his application has been argued princi- 
pully on two grounds: 1) thabif the accased 
should have. been convicted at all, he 
suould have been convicted of an offence 
under 8. 211, Indian Penal Code, for which 
the complaint of the Court of the Resident 
Magistrate of Nawabshah was necessary 
under s. 195 (1) (b), Oriminal Procedure 
Oode, and (2) that an accused cannot be 
convicted of an offence under s. 182, Indian 
Penal Code, with respect to a statement 
made tothe Police under s. itl, Oriminal 
Procedure Oode, during the course of an 
investigation. The case of the prosecution 
was that tne accused’ was on terms of illicit 
intimacy with a woman named Maluki 
Dahrianı who subsequently left him and 
married one Sono Khan. The accused was 
on terms of enmity with this Sono Khan 
in consequence, and taking advantage of 
the murder of one Seth Assumai! falsely 
implicated Sono Khan in the murder when 
the Police came to thé village to investie 
gate tke crime. The tirst information of 
tne murder of Seth Assumal was given to 
the ' Policë at the Poice` Thana by one 
Bhamumal, the partner of Seth Assumal, 
from whom the Policé learned of the 
accused asa person who could give evi- 


‘dence against Sono Khan. And there can 


be no doubt that it was. on infcrmation 
given by the accused that Sono Khan was 
arrested forthe marder of ‘Seth Assumal 
and challened tothe Oourt of the Kesident 
Magistfate at NawabslHah by whom he was 
subsequently discharged. It is clear, there- 
fore, that the Resident Magistrate had 
actually taken cognizance of the offence 
in which Sono Khan was challaned so that 
if any offence falling under s. 195 (1) (b), 
Uriminal Procedure Oode, has been come 
mitted in relation to those proceedings, the 
complaint ofthe Magistrate wasn 


‘before cognizance could be taken thereof. 


Now, on the prosecution itself, from the 
complaint of the Sub-Divisional 


Police and on the finding of the Magistrate, 
we think itis clear that the prosecution 
case was that this accused was responsible 
for these proceedings against Sono Khan: 
that he with the: -necessary ‘intent caused 
them to be instituted within the meaning 
of s. 211, Indian Penal Code, and -therefore 


‘the complaint of the Resident Magistrate 


was necessary ` to ‘institute proceedings 
under s, 211, Indian Penal Oode, against 
the accused, and this complaint was not 
made. Therefore, on -this :ground, the con- 
victlon of jhe accused must be-set aside, 
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This Court has held that s. 211 may 
cover the institution of proceedings through 
the Police as well as by way of com- 
plaint to the Magistrate “direct: Dharam- 
`- das Y. Emperor (1). This Uourt has also 
consistently held that where a complaint 
‘is made both to the Police anda Magistrate, 
the Magistrate’s jurisdiction overrides that 
of the’ rolice: Ramchand Nanumal v. 
Emperor (2), Chuharmal Nthalmal v. Em- 
peror (3) and Mehroo Venko Rahuri v. 
Emperor (4) and that the provisions of 
8 199 (1) (6), Criminal Procedure Code 
cannot be evaded by placing an offence 
under s. 190 (1) (a), Thus, we think, it is 
clear that if the accused has committed 
any offence at all, ıt' must rather be an 
offence under s. 211, Indian Penal Oode, than 
under s. 182, Indian Penal Code. But it is 
‘then argued that asthe false information 
was’ given tothe Police during the course 
of an investigation, it was not information 
given ‘within the meaning of s. 182, Indian 
Penal Oode, und reliance has been placed 
upon’a ruling of thisOourt in Emperor v. 
Akhtar Sanwan (9), relying on a ruling 
in'Queen v. Joy Narain (6) to show that 
“to give information” within the meaning of 
B, 203, as well as within the meaning of s. 182, 
‘Indian Penal Oode, means “to volunteer 
information,” and that however false and 
‘however guilty be the intent with which 
information is given tothe Police during 
the course of the investigation, the offender 
must be immune from prosecution, ` 

‘So far as s. 203, Indian Penal Oode, is cone 
cerned, the case in Emperor v., Alhhar 
Sanwan (5) is authority for the statement 
that “whoever gives any information” means 
‘whoever’ volunteers any information”; 
but-we are not here concerned with an 
Offence under s. 203, Indian Penal Code, 
in which ‘no qaestion of intent arises; 
even so, that ruling, we think,- does not 
exclude the application of the section in a 
case -where a person “volunteers” a state- 
ment-to the Police in the course of’ an’ in- 
vestigation. However that may be, and 
that question 18 not here to pe decided, so 
*(1) A I È 1938 Sind 213- s 
Lis, 11 ES 83; (1939) are a a KN 
k @) 255 LR 3%; 115 Ind. Oas. $13; A I R1929 


Cr. Oas. 106; 30 Or. L : 
aa 6) Bind 15 r J 389, Ind. 
R 285, 117 Ind. Cas, 147: A 1R 1999 Sind 
132; (1929) Cr, Oas. 160; 30 Or. L J 7332. 
(i939)8ind 151. ; rL J 733; mg: Rul. 
(4) 4239;170 Ind. Oas. 608: AIR 19378: 
209; 38 Or. L J 951: 10 R8 65. i iii 
sy) 68 L R 143; 19 Ind. Cas, 508; l4 Or. L J 


256, 
(6) 20 W R66'Or, 
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far as offences under s., 182, Indian Penal 
Qode are concerned, there is the authority 
of this Court that a person who gives false 
information with the necessary guilty intent 
will be guilty of an offence under s. 182 
even if that information be given in the 
course of a Police investiga‘ion, Emperor 
v. Gopalaas Khemchand (7) and we ourselves 
think the necessity of proving the guilty 
intent or knowledge within the: meaning 
of 8,182 is ample safeguard- against the 
abuse of these sections and the persecution 
and intimidation of witnesses by the Police 
-during the course of aninvestigation; and 
we can see no reason why, if a person 
can be ‘prosecuted: for giving false 'infor- 
mation tothe Police attoe Police Station 
as first informant, he cannot be prosecuted 
for. giving false information to the Police 
in a‘viliage nearby because the investiga- 
tion has started and “he willingly, indeed 
eagerly, gives a long and incriminating 
statement in answer to a formal question 
put by a Folice Officer.’ The first -intormant 
may bé merely a tool intended to bring the 
Police to the village where -another far 
more influential person can give the Police 
false information withthe guilty intent of 
causing another harm. ` The mere fact that 
‘this information is given. in .answer toa 
-qüestion by a Police Officer appears of 
itself no sufficient reason to render the guile 
ty person immune from prosecution. Ifa 
witness answers questions -because he is 
compelled to answer.. by reason of: the 
powers- of. the Police, thatin - itself“ may 
‘well be sufficient to negative the guilty 
intent or, knowledge necessary. for a cone 
-yiction under 8. 182,]ndian Penal Code, 
The information is-then not so much- given 
as taken, ` But tohold that s; 1¢2; Indian 
‘Penal Code, can never apply to false in» 
formation given to the Police during the 
course ofan investigation, appears to us 
to go further than the words of s. 182, 
Indian Penal Code, or the public interest 
properly allows. We do not think.therefore 
“that there is any reason to doubt-the correcte 
ness of the ruling of this Oourtin Emperor 
v.Gopaidas Khemchand (7) as thus inter 
preted orto prefer the rulings in Chinna 
Ramana Gowu v. imperor (8) ‘and’ Sultan 
Major C. De M. Wellbourne (9) and it is 
to be noted thatin Sultan v. Major C; -De 
M.Wellbourne 19) the learned Judge was 


. (7730 8 L R 75; 163 Ind. Cas, 910; A IR 1936 
Bind: 94; (1936) Or. Oas. 678; 37 Or. LJ 870; 9R 
B 24 i : 


(8) 31 M 506; 9 Or, L J 77; 18M L J 573 
3 R 577; 90 Ind, Oas, 316; A 1 R. 1945 Rang. 364; 
6 Or, L J 1583, i 
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of the opinion that- the words “whoever 
gives’ in s. 182, Penal Code. should not be 
restricted toimply “whoever volunteers.” 
We ourselves think that the test of guilty 
intent or knowledge within the meaning 
of s. 1&2, Indian Penal Code, is a safer and 

«sufficient guide. The same reasoning and 
conclusions, we think, apply to an offence 
under s, 211, Indian Penal Code. 

We think, therefore, that in this case, we 
must set aside the conviction and sentence. 
and lenve the Resident Magistrate of 
Nawabshah free to decide whether he will 
or will not make a complaint under s. 195 
(1) (6), Criminal Procedure Oode, against the 
accused for an offence under s. 211, Penal 
Code; and these papers should be sent to 
the Resident Magistrate through the Dis- 
trict Magistrate accordingly. As the 
accused is on bail, the bail bond is cancelled, 


D. Conviction set aside, 





OUDH CHIEF COURT 
Second Rent Appeal No. 12 of 1937 
August 30, 1939 
RADHA KRISHNA, J. 

K. B, Nawab Molvi Syed 
MOHD. MEHDI HASAN RIZVI-~ 
DEFSNDANT—Å PPRLLANT 


versus . 
RAM SAROOP AND 0OTHERB— 
a PLAINTI FFS—RSPONDENTS 

Lambardsr—Amount of expenses to be allowed to 
lambardar for collection of rents—Ten per cent. over 
collections, whether maximum limit. 

There is no rule of law fixing the maximum limit 
of the amount of expenses to be allowed to a 
lambardar for collection of rents. It may be that 
the standard of ten per cent. over collections may 
be taken into consideration in examining whether 
the expenses claimed are proper and legitimate in 
the circumstances of a particular cage or not. 
Where, however, a lambardar produces account- 
books and undertakes to prove his collection expenses 
definitely, ten per cent. is not the maximum limit, 
but the amount of actual fand legitimate expenses 
incurred by the lambardar as costsof collection can 
be allowed. Musammat Amina Bibi v. Musammat 
Umma Asia (1), Pandit Iqbal Narain v. Pandit 
Suraj Narain (2)and Kampta Singh v. Mata Bhikh 
Singh (3), explained and distinguished. 


8. R. A. against the order of the District 
Judge of Lucknow, dated October 29, 
1936. 

Mr. Akhtar Hasan for’ Mr. 
for tne Appellant. 


ene Prasad Khare, for the Respon- 


S. M. Rafi, 


Judgment.—This ig the lambardar'g 
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appeal arising out of a suit for profits and 
the only question argued in this Oourt is 
as to whether ten per cent. on collection is 
the maximum that can be allowed to him as 
held by the learned District Judge. 

In the Gourts below on behalf of the 
lambardar acaount-books consisting of 
Exs. A-l to Ae*70 were filed to show the 
actual and Jegitimate amounts of expenses 
incurred by him in making collections. The 
learned District Judge did not think it 
necessary to discuss that evidence because 
on the basis ofa decision of this Court in 
Musammat Amina Bibi v. Musammat Umma 
Asia reported in I. L. R. 7 Lucknow, 171 
(1) he was of opinion that the maximum 
amount to be allowed to the lambardar 
was ten per cent. over collections and no 
more. 

I regret I am unable to agree with the 
view of law in the abstract form in which the 
learned District Judge has accepted it. There 
is-no rule of law fixing the.maximum limit 
of the amount of expenses to be allowed 
to a lambardar for collection of rents. It 
may be that the standard of ten per cent. 
may be taken into consideration in exa- 
mining whether the expenses claimed are 
proper and legitimate in the circumstances 
of a particular cise or not. 

Mv attention has been drawn to Pandit 
Iqbal Narain v. Pandit Suraj Narain, 
(L O. L. J. 156) (2) and Kampta Singh v. 
Maia Bhikh Singh (3 O. L. J. 630) (3) and 
Musammat Amina Bibi v. Musammat Umma 
Asia (I. L. R. 7 Lucknow. 171) (1). 

In Pandit Iqbal Narain v. Pandit Suraj 
Narain (1 O. L. J. 156) (2) Mr, Lindsay (later 
Mr. Justice Lindsay) observed that ten 
per cent. was generally recognised as a 
reasonable amount of collection charges and 
a percentage to this extent was often 
allowed even in cases where the defendant 
had been a trespasser. 

In Kampta Singh v. Mata Bhilh Singh 
(80. L, J. 630) (3) in view of the smallness 
of the amonnt of the share of the plaintiff 
and the fact that 5 per cent, on account of 
the lambardart dues on the Government 
revenue had been allowed to lambardar the 
learned Judicial Commissioner expressed the 
view that it was manifestly improper to allow 
him another ten per cent. on the same on ' 
account of the alleged costs of collection, 

(1) 7 Luck. 171; 184 Ind, Oas. 403; 8 O W N 447; 
16 R D307; LR 12 A (01156; AI R1931 Ondh 318: 
Ind. Rul. (19031) Oudh 357. 
ae 10 UJ156; 34 Ind. Oas. 673; A I R 1914 Ondh 
(3) 80 L J 630; 65 Ind, Qas. 373; 4U PL R(O) 
a4; A LR 1932 Oudh 107, | j 
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In Mucammat Amina Bibi v, Musammat 
Umma Asia (I. L.R. 7 Lucknow, 171) (L) 
a Bench of this Court at p. 174 observed as 
follows : i 

“The defendant has been allowed ten per cent. on” 
account of costs of collection over and- above five 
per cent. lambardari dues. The defendant cannot get 
more than that.” 


The proper construction of the above 
observation is not that it was laid down 
a rule of law that no more than ten per 
cent. on sccount of costa of collection 
was allowable, In my opinion the observae 
tion must be read ag confined to the facts 
of that case. On a perusal of ‘all these 
decisions it is clear that they were cases 
where the lambardar had not produced 
any evidence to prove his actual expenses, 
The question involved in all these cases was 
as to what would be the fair _percentage 
to allow to a lambardar for collection 
charges where there was no direct and 
definite evidence to prove them. Iam of 
opinion that the rule Jaid down in the above 
cases is not applicable to the present case 
where the appellant produced account- 
books and undertook’ to prove his collec 
tion expenses definitely, ; 
The learned District Judge disposed of 
the appeal ona preliminary point on which 
his decieion has been reversed. I. there- 
fore, ‘allow the appeal and remand the case 
to hie Court for decision of the question of 
the amount of actual and legitimate exe 
penses incurred by the appellant as costs 
of collection and for decision of the appeal, 
The appeal will be admitted at its original 
number and disposed of according to law 
and in the light of the observations in this 


judgment. Ooste in this Court and hitherto 
will abide the result. 
Be Appeal alloued. 


nD 


PATNA HIGH COURT 
Appeal frcm Appellate Decree No. 744 of 
1937 


. September 1. 1939 
Hareixs, O.J. AND FAZL ALI, J, 
« MARKHU MAHTO anp cragrs— 
< DEFBNDANTS—APPELLANTS 


VETSUS 

`- SAHARAL MAHTO anp OTHRRES—PLAINTIFFS 

AND DEFENDANTS—RBAPONDENTS 
Bvidehce Act (I of 1872), ss 32 (3), 18—Whether 

certain statement is against pecuniary or propieta 

inerent of peron making, ie, how ‘lb determined 
matin dee of gt that 

belonged to him— Admissibility of, tinder s. 32 (3) 

Assertion of right made by donor in gift deed, whether 

an be used as evidence to rebut entry in Record of 
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Rights subsequently published— Record of Rights— 
Entries in—Presumption—Rebuttal of. h ; = 

Tn order to determine whethera certain statement 
in against the pecuniarv or proprietary interest of 
the parson making it, the Oourt maat look to the 
atatement itself and not tothe nature of the transac- 
tien in theconree of which the statement is made: 
Where the statement made bv adonor ina deed of 
gift amonnts to an assertion that the property gifted 
ia his property such an assertion cannot be held to 
be a statement against the pecuniary or propristary 
interest of the donor and is not, therefore, admissible 
under s 329, el. (3) of the Evidence Act. LANA 

Under e 13, Evidence Act, mere assertion of-a 
right may he some evidence of its existence. But an 
assertion of a right made in a deed of gift'by the 
donor cannot be used as evidence to rebut the entry 
in the Record of Rights finally published many years 
after the deed of gift and which must be presumed to 
be correct at the date it was made. 


A. from a decision of the Dennty Com- 
misioner Subordinate Judge, . Manbhum, 
dated Mav 3]. 1937, affirming a decision: of 
the Munsif, Purulia, dated November 95, 
1935. - 


Mr. S. C. Mazumdar, for the Appellants. 


Messrs. A. K. Roy. and R. S. Chattarji, 
for the Respondents. 


Fazi All, J.—The dispute between ‘the 
parties has in this appeal been narrowed 
down to one point only, namely whether 
the lands set ont in Sch. 1 of the vlaint 
which consist of plote Nos. 750, 751 and 
753 to 756 are lands which belonged to one 
Bhim through whom they are claimed. by 
the plaintiffs or they are lands belonging 
to defendants Nos. 21,17 and 18. It is 
common ground that the plaintiffs are the 
Teversionary heirs of Bhim and if these 
lands belonged to Bhim, they are entitled to 
a decree in regard to these lands along with 
the other lands in suit. It is also common 
ground that these lands have been recorded 
as the raiyati lands of the defendants 
Nos. 21.17 and 18 inthe Record of Rights 
which was finally published in the vear 
1922. Both the Conrts below have held in 
spite of the entrv in the Record of Rights 
that the lands in question belonged to 
Bhim and they have based their decision 
wholly upon a deed of gift executed on 
October 29, 1892. by Bhim'’s widow, Musam- 
mat Jamuna, in favour of her daughter 
Dulali. To ‘this deed Musammat Jamuna 
gave a list of the properties which she 
was giving away to her daughter and the 
two Oourts below have held that the fact 
that the lands in question were included in 
this list, shows that they belonged to Bhim. 
The questions which we are asked to decide 
are— first. whether the deed in question is 
admissible in evidence; and, secondly, whe- 
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her it can be used to rebut the entry in 
‘he. Record of Rights. 

On the first point it was contended 
Mbyr the learned Advocate for the respon- 
dents that the facts that the lands 
were given away by Musammat Jamuna by 
«the deed of gift amounted to a statement by 
Wher that they were her property, and this 
«statement is admissible under s. 32, cl. (3) of 
the Indian Evidence Act. This clause, howe 
ever, makes only such statements admissible 
In evidence as are against the pecuniary 
or prcprietary interest of the person making 
lt, If ie contended that inasmuch as Musam- 
mat, Jamuna was giving away these lands 
to her daughter, the requirements of this 
Section are fulfilled, and it should be held 
that.the statement in question is against 
Jamuna's pecuniary interest. The argu- 
ment appeara to bee novel one and cannot 
be accepted. In order to determine whee 
ther a certain statement is against the 
pecuniary or proprietary interest of the 
person making it, we must look to the 
statement itself and not to the nature of 
the transaction in the course of which the 
Statement is made. On the respondent's 
own showing the statement made by Jamuna 
amounts to an assertion that it is her pro~ 
perty. Such an assertion can by no stretch 
of reasoning be held to be a statement 
against toe pecuniary or proprietary interest 
of Jamuna, It is, therefore, clear that this 
statement is not admissible under s. 32 
al. (3) of the Indian Evidence Act. 
“It is next contended that the statement 
in question is admissible unders. 13 of the 
Act. This section provides that where the 
question as to the existence of any right, 
any transaction by which the right in 
question was created, claimed, modified, 
recognized, assérted or denied is a relevant 
fact; and it may be conceded that under 
the section mere assertion of a right may 
be some evidence of its existence. The 
question, however, still remains whether 
the assertion made in 1892 can be used as 
evidence to rebut the entry in the Record 
of Rights whicn must be presumed to be 
correct at the date it was made. In my 
opinion the answer to this question must 
be in the negative, Asthe law stands, the 
entry in the Record of Rights gives rise to 
the presumption that in the year 1922 when 
it was finally published, defendants were 
the raiyats of the disputed plots. On the 
other hand, the utmost that the Courts 
telow were entitled to infer from the 
assertion made in 1892 was that at that time 
the land was probably the land of Jamuna, 
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widow of Bhim. It seems to me to be clear 
that the statement in the deed of gift 
cannot be used to rebut the entry in the 
Record of Rights, because it may well be 
that both the statement and the entry correcte 
ly represented the state of things which 
prevailed at the time they were respectively 
made. The learned Oourts below have 
entirely overlooked this aspect of the case 
and so their decision does not bind us in 
this appeal. . 

It was also contended on behalf of the 
respondents that inasmuch as the learned 
Munsif has believed the oral evidence 
adduced by the plaintiffs with regard to 
their possession of tha disputed lands till 
1339 F., the decree passed in their 
favour cannot be interfered with. It 
appears, however, that the learned Munsif 
did not base his decision on the finding on 
the respondents rely and the 
lower Appellate Court did not even refer 
to the oral evidence relating to the plainte 
iffe’ possession of the disputed land till 
1339 F, 

In my opinion, therefore, this appeal 
should be allowed in part and the decrees 
of the Courts below should be set aside in 
so far as they relate to plots Nos. 750, 75l 
and 753 to 756 set out in Sch. 1 of the 
plaint. The parties will be entitled to 
proportionate costs throughout. 


Harrles, C. J.—I agree. 


8. Appeal partly allowed. 





ALLAHABAD HIGH COURT 
Second Appeal No. 398 of 1936 
January 4, 1939 
Bunngt AND Ganaa Nata, JJ. 

B. DHARAM NATH— PLAINTIFF — 
APPELLANT 


versus 
M. MOHAMMAD UMAR KHAN— 
DsFaNDANT maa aba sa i 

—Malictous prosecution” — é nt applying 
i ae of plaintif under s. 311, Penal Gods 
(Act XLV of 1000 nukang under s. 476, Criminal 
Procedure Code (Act V of 1898), instituted and con- 
dusted by defendant against plaintif — Plaintif, 
on notice, appearing before Magistrate —Magistrate 
refusing to make complaint—Proceeding, held amount- 
ed to malicious prosecution—Finding on question of 
reasomable and probable cause, t8 one of fact. 

A finding of the lower Appellate Court on the 
question of the absence of reasonable and probable 
cause is a question of fact, and therefore it ig not 
open fora party to argue thie question before the 


~ 
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High Court in second appeal. Pestonji Munchert 
Mody v Queen' Insurance Co (12), relied on. Lp. 250, 
col. 2.] : a 4 

A Notified Area.Ccmmittee prosecuted the, defend; 


ant under e, 18%, U.’ P, Municipalities Act, for a 
house which he had built, That case was dismissed 
fór want of prosecution. Subsequently, the defendant 
made an application tothe Magistrate who had tried 
that suit for prosecution of the Ohairman of the 
Notified Area Committee, under 8. 211, Penal Code, 
The Magistrate held an inquiry under s. 476, Criminal 

duré Code, and issued a notice, tothe Plaintiff 
and in accordance with that notice, the plaintiff 
appeared before the Magistrate The inquiry was 
conducted by the defendant against the plaintiff. At 
thé conclusion of that inquiry the Magistrate refused 
to: make a- oriminul.complaint against the plaintiff 
and the proceedings terminated: 

Held, that these proceedings conducted by the defen- 
dant against the plaintiff in the Court of the Magis- 
trate constituted a prosecution within the meaning 
of" “damages for malicicus prosecution.” - 
“ [Oase-law discuesed.] 


S; A. from the decision of the Additional 
Sub-Judge, Basti. dated August 24, 1935. 


, Mr. Harnandan Prasad, for the Appel- 
ant. H t l 


Messrs. M, Waliullah and Mansur Alam, 
for the Respondent. 


Bennet, J. — This is a second appeal 
by .the plaintiff against a decree of the 
lower Appellate Court dismissing his suit 
for ,damages for malicious prosecution. 
The trial Court decreed the suit for 
damages amounting to Rs. 102 with costa, 
on the finding that the prosecution was 
Without reasonable and probable cause. 
The lower Appellate Court confirmed this 
finding’ but on a technical point held that 
the defendant could not be said to have 
prosecuted the plaintiff- in the sense re- 
quired for a suit for damages for malicious 
prosecution, The facts of the case are that 
the plaintiff is one of the members of the 
Notified Area Oommittee and this Notified 
Area Committee prosecuted the defendant 
under 8,185, U. P. Municipalities Act, for a 
house which he bad built. That case was 
diemissed for want of ‘prosecution. Subse- 
quently the defendant made an application 
to the Magistrate who had tried that suit 
for prosecution of one B. Daulat Ram, the 
Obairman of the Notified Area Committee, 
under 8. 211, Indian Penal Code, and the 
Court below has held: 

“The name of the plaintiff wag added afterwards 
and no particular ground of any convincing worth 
is shown why he alone wag singled out from 
among the*members of the Committee,” 

The Magistrate held an inquiry uhder 
8.476, Oriminal Procedure Code, and issued 
a notice to the plaintiff, and in accordance 
with that notice, the plaintiff appeared ber. 
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fore tke Magistrate and the inquiry wae 
conducted by the defendant against the 
plaintiff. At the conclusion of that inquiry, 
the Magistrate refused to make 2 criminal 
complaint against the e Plaintiff and the 
proceedings terminated. The point before 
usis whether these proceedings conducted 
by the defendant against the plaintiff in 
the Court of the Magistrate do or do not con- 
stitute a præecution within the meaning of 
“damages for malicious prosecution ™ . At 
first the argument of the learned Counsel for 
the defendant was that “prosecution” re- 
lated only to a criminal trial. He was, 
however, forced to admit that the inquiry 
before a Magistrate in a case cognizable 
Only by the Court of Session would also 
amount to a prosecution. Learned Counsel 
was quite unable to distinguish between an 
inquiry of that nature before a Magistrate 
and an inquiry before a Magistrate under 
B. 178, Oriminal Procedure Oode, and none 
of the rulings which he produced gave him 
any assistance on this subject. He relied 
and the Oourt below relied on an old raling 
in Hztd Baksh v. Harsukh Ras (1). That 
wasa case in which 4. suit was brought 
for damages for malicious prosecution not 
in regard tothe actual trial of the plaint- 
iff, as that matter was time-barred, but 
in regard to a subsequent application with- 
in the period of limitation which had 
been made for sanction to prosecute under 
8-195, Criminal Procedure Uode, as it stood 
before amendment. Sanction was refused 
by the Magistrate and also by the Sessions 
Judge. No notice was issued to the plaintiff. 
Learned Counsel considers that the Oourt in- 
dicates in its judgment that even if the plaint- 
iff had been present in those proceedings as 
a party before the Magistrate and before the 
Sessions Judge, there would have been no 
prosecution of the plaintiff. Tue ruling, 
however, does not say so and the language 
in the ruling must be taken to apply to 
the case actually before the Court. .In that 
case the Oourt considered that there ‘was 
no prosecution, and it appears to us that the 
ruling based that opinion on the fact that 
the plaintiff was not present before the 
Magistrate or the Judge in pursuance of 
any notice issued by the Court at the in- 
stance of the defendant. The ruling 
States on p. 61* that the plaintiff did appear 
at his own request. But obviously where 
a person appears before a Criminal Oourt 
at his own request, the case is not similar 
to that in which he appears in consequence 

(1) 9 A 59; A W N 1886, 297. E 

“Page of 9 A.—[Ed.] 4 
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of a notice issued to him. by the Oourt. 


Under e, 195, Criminal Procedure Ocde, as 
enacted in 1898, there was no procedure 
for an inquiry by the Court where the Court 
was asked to,grant sanction. On the 
- other hand in that Code and in the Oode 
as it stands amended to-day, there is provi- 
sion for an inquiry by the Court under 
8. 476. ‘In the present case the Oourt did 
nold such an inquiry and the plaintiff was 
present before the Court in consequence of 
a notice issued by the Court for the plainte 
iff to attend that inquiry in the capacityof 
a person who was accused of a criminal 


offence under s. 211. Indian Penal Code. 


The procedure of granting sanction unde” 
8.195 was abclished by Act XVIII of 1974. 
The ruling in question deals with the = »ro- 
cedure under the unamended s. 195, Or mi- 
nal Procedure Code, where the Oourt gra ated 
sanction but had no power to issue noti 3 to 
an accused person to attend an inquil?7 as 
an accused person. The case in the m ling 
therefore was, in our opinion, absol' tely 
different from the present case and 1 rob- 
ably this explains the difficulty v hich 
Qourts have experienced in applyin’; the 
principle of this ruling to cases , under 
s. 476, Oriminal Procedure Code, 

The next cases to which reference has 
been made are Muhammad Niaz Ullah Khan 
v. Jat Ram (2) and Chiranji Singh vV. 
Dharam Singh (3). These were both cases 
where there had been an application by 
the defendant for the Oourt to require 
security from the plaintiff under s. 107, 
Oriminal Procedure Oode. In each of those 
cases the Court held that, where those 
proceedings had been initiated by the 
defendant maliciously and without reason- 
able and probable cause, an action for 
damages for malicious prosecution would 
lie. In Muhammad Niaz Ullah Khanv. Jat 
Ram (2) at p. 508* it was laid down : 

“An action for melicious prosecution ia not 
necessarily confined to criminal proceedings. It has 
always been held that strictly civil proceedings 
cannot be made subject of such an action because 
the successful party in a civil proceeding is sup- 
posed to be indemnified by the order for costs 
which he gets in the end. But the English autho 
rities have always recognized, and there are in- 
stances in India, where the same view has been 
taken, namely in cases of attachment whether 
before or after judgment under the Oode of Civil 
Procedure: see Ktumarasamia Pillai v. Udayar 
Nadan (4) and Vatdanadter v. G. Krishnaswami 


(2) 41 A503; 50 Ind. Oas. 140; A I R 1919 All. 388; 
17 A LJ 776. 
3 43 A 402; A I R 192) All. 173; 19 A LJ 


(4) 32 M 170; 2 Ind Uas. 345; 18M L J 490. 
“Page of 4l A— [Hd] - SG. 
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Iyer (5) that where such proceedings are brought 
maliciously and without reasonable and probable 
cause,:the person against whom they are brought. 


can, if they determine in his favour, sue the complain- 
ant for any damage suffered by him. 


In Chiranji Singh v. Dharam Singh (3) 
the Bench of this Court followed the earlier 
Taling in Muhammad Niaz Ullah Khan v. 
Jai Ram (2) and also quoted the decision 
of the Oalcutta High Sourt in Crowdy v, 
Reilly, 18 Ind. Oas. 737 (6). In this ruling. 
it was laid down that the maintainability 
af a suit for damages for malicious prosecue 
sion does not depend on there having 


been a prosecution in the sense in which 


the term is used in the Code of Criminal 
Procedure. This was an application for 
proceedings to be instituted under s. 145, 
Oriminal Procedure Ocde, for security’ 
and recognizance bond to be taken from 
the plaintiff under s. 107, Criminal Proce- 
dure Oode. In Narendra Nath De v. Jyotish 
Chandra Pal (7) the defendant had made 
an application to the Munsif for sanction to 
prosecute the plaintiff and it was held by a 
Bench of the Calcutta High Court that this 
furnished ground for an action for damages 
for malicious prosecution. The Oourt pointed 
out that in the case before it, a process 
had issued to the plaintiff and it based 
the distinction between the case before 
it and certain other rulings on the point 
that in those ralings no process was issued 
to the plaintiff (p. 10399). Similarly in the 
present case there was a notice issued by 
the Court at the instance of the defendant 
to the plaintiff, and in consequence of 
that notice the plaintiff had to appear in 
the Criminal Oourt and defend himself when 
he was accused of an offence for which the 
defendant asked that the plaintiff should be: 
put on trial. In Nityanand Mathur v. Babu 
Ram (8) a learned Single Judge of this 
Court has considered the law on the point 
and English rulings at very considerable 
length. The application in that case had’ 
been made to the High Oourt by the 
defendanta for proceedings to be taken 
against the plaintiff under s. 13, Legal 
Practitioners Act. The Court held that 
a suit for damages for malicious prosecu- 
tion would lie in regard to such a proceede’ 
ing. In Johnson v. Emerson (9} it was held 


(5) 36 M 375; 19 Ind, Cas. 685; 24 M L J 515, 
10. 17 O W N 554; 18 Ind, Oas. 737; 170 LJ 


(7) 49 O 1035; 67 Ind. Cas, 705; A I R 1922 Oal. 145; 
27 OW N38. 

(8f (1937) A L J 528; 170 Ind. Oas. 615; A IR 1937 
All. 506; 1937 A L R 69; 10 R A 137. 
a (1872) 6 Ex. 329; 40 L J Ex. 201; 2 LT 
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that an. action. would lie for maliciously 
and without reasonable and probable causa 
precuring ‘an adjndicition under the Bank- 
tuptey Act of 1889 In Quartz Hill Cone 
solidated Géld Mining Co. v. Eyre ‘10: the 
defendant had nresented a petition under 
the Companies Act of 1862 and 1867 to wind 
up a trading company, and it was alleged 
that such a petition was without reasonable 
and probable cause and false and malicious. 
It was held that a civil action would lie 
for damages on this account Learned 
Counsel for the respondent relied on a 
ruling of a tearned Single Judge of the 
Madras High Oourt in Meeran Sahib v. 
Ratnavelu Mudali (11). This was a case 
where the defendant had made a criminal 
complaint of: the offence of defamation 
against the plaintiff and the Magistrate did 
not issue a summons or warrant to the 
plaintiff for the trial of the offence, but 
issued a notice to the plaintiff informing 
him thata preliminary inquiry would he 
held at a certain time under s. 202, Orimi- 
nal Procedure Code, into the complaint and 
the plaintiff appeared by Counsel on that 
occasion. The Court ‘held that there was 
no authorization in law forthe appearance 
of the accused as a party at an inquiry 
under s., 202, Oriminal Procedure Code, 
and that therefore the appearance of the 
plaintiff at such an inquiry could not be 
said to be bis appearance by virtue of a 
prosecution by the defendant. For this 
reason the Oourt considered that a suit for 
damages for malicious prosecution would 
not lie, as there had been no prosecution 
of the plaintiff by the defendant. This 
case is very similar to that reported in 
Ezid Baksh v. Harsukh Rat (1) as in both 
these cases the plaintiff appeared when 
he was not required to appear by any rule 
of procedure. We consider that no parallel 
can be drawn from these cases to the case 
before us because in the case before ng 
the plaintiff did appear as a party to an 
inquiry which was authorized by the (ode 
of Criminal Procedure under s. 476. 

We consider that thelower Appellate Oourt 
wag not correct in Holding that there was 
no prosecntion-of the plaintiff by the defen- 
dant. This wasthe sole ground on which 
that Court set ‘aside the decree of the trial 
Court: in favour of the plaintiff. Both 
Courts had come to a finding of fact that 
the defendant had no reasonable’ and prob- 


(10) (1884) 11 Q B D 674; 52LJQ B 488; 49L T 
249; 31 W R 668. 

(11) 37 M 181; 21 Ind, Ong. 703; A I R 1915 Mad. 198; 
SMLJI po 
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able cause for making the application 
under s. 476, Oriminal Procedure Code. 
Learned Counsel for the defendant desired 
to argue this ground again and alleged 
that it could be argued in, second appeal. 
In Pestonji Muncherji Mody v. Queen 
Insurance Co. (12) their Lordships of the 
Privy Council have laid down. tbat the 
certificate granted for the Privy Council 
appeal on the question of malice and the 
absence of reasonable and probable cause 
in an action for damages for malicious 
prosecution was granted by error as the 
only question involved was a question of 
fact on which there were concurrent finds 
ings of fact. This case will govern also the 
question of a second appeal. In their 
Lordships’ view, the finding of the lower 
Appellate Court on this question of the 
absence of reasonable and probable cause 
is a question of fact, and therefore it is not 
open for the respondent to argue this 
nestion before us in second appeal. In 
the present case, therefore, the findings of 
fact on this question of the lower Appellate 
Court are in favour of the plaintiff and the 
sole legal ground on which the lower Appel- 
late Court had reversed the decree of the 
trial Court which was in favour of the 
plaintiff has been held by us to be incorrect. 
We therefore allow this sesond appeal and: 
we restore the decree of ths trial Court 
with costs throughout in favour of. the 
plaintiff. 

D. Appeal allowed. 

(12) 25 B 3323; 2 Bom L R 938% 10 M L J 800 
(P O). 


OUDH CHIEF COURT l 
Miscellaneous Application No. 92 of 1939 i 
September 14, 1939 
Rapua Kersana, J. 
GOKARAN PRASAD GUPTA— 
APPLIOANT 


versus 
EMPEROR—OompuaInant— 


Opposits Party 

Oriminal Procedure Oode (Act V of 1898), s. 561-A 
—Power of High Court to expunge from judgment 
irrelevant and offensive remarks against witness or 
person named in ecase—Duty of Courts. 

It is an elementary principle of justice that no 
man should be condemned unless he has had op- 
portunity of defending himself, 

The High Oourt has jurisdiction 
Oriminal Procedure Code, to 
judgment irrelevant, and offensive 
remarks aga a Witness ora person named in 
the case. Panchanan Banerji v. Upendra Nath 
Bhattacharji (1), Amar Nath v.. Orown (3), In: the 


under s. 56]-A, 
from the 


1989 


matter of Dally (3) and Rishi Lal v. Emperor (4), 
relied on. 

Although in the intereeta of proper administra- 
tion of justice the Courts should be allowed to per- 
form their functiona freely and fearlessly and to 
comment upon the atatements of witnesses in so 
far as those statments are relevant to the case, 
yet it is equally necessary that the Courts should 
not be allowed to make disparaging remarks upon 
persons who appear either as witnesses during tha 
couree of trial of a case or whcse names are men- 
tioned. It is not open to a OQOoaurt to condemn a 
witness merely on conjectures or materials not 
before it in the shape of evidence. Before passing 
adverse remarks against a witness on the basis of 
certain facts, those facts must be established by 
evidence on the record of the case. 


Mise. App. for expunging certain remarks 
in the judgment passed by the Tahsildar and 
Magistrate, Second Olass, Tahsil Lakhimpur, 
District Kheri. 


Mr. Akhtar Husain, for the Applicant. 


Order.—This is an application bv 
Babu Gokaran Prasad under s. 561l-A of 
the Oode of Oriminel Procedure praying 
that certain remarks mentioned in his 
application and made in the jndgment in 
Criminal Case No. 168 of 1939 by Mr. 
R. “Ahmad, Tahsildar and Magistrate, 
Second Class. Lakhimpur, be expunged. 

The circumstances under which this 
application arises are that one Jhao and one 
Hira Lal filed two complaints against Babu 
Ram, assistant patwari, under s. 323 of the 
Indian Penal Code. In Hira Lal's complaint 
one Ram Prasad was also jointed as an 
accused. Jhao’s complaint was numbered 
as Criminal Oase No. 168 and Hira Lal's 
complaint numbered as Oriminal Case 
No, 186. In Criminal Case No, 188 the 
complainant examined five witnesses. The 
accused was examined and he produced in 
his defence only one witness. i. e. one 
Sadho Ram the head patwart. It is curious 
to note that although Sadho Ram was 
produced as a defence witness he supported 
the case of the prosecution in a large 
measure. The learned Magistrate thought 
it proper to examine Babu Gokaran Prasad 
as a witness in the case under s. 540 of 
the Code of Criminal Procedure. Babu 
Gokaran Prasad was subjected toa long exa- 
mination and croas-examination both by 
the complainant and tke accused. 

The defence of the accused in the main 
was that he was not on gocd terms with 
Babu Gokaram Prasad and the complaint 
had been filed at kis instance and was 
entirely false. In the result, the learned 
Magietrate dismissed the complaint and 
acquitted the accused, ey, 
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In: the application made before this Court 
the petitioner Gokaran Prasad prave for 
the expunging of remarks in the judgment 
of the learned Magistrate mentioned in 
para. 13 fa) to (4) of bis application on 
the ground that those remarks are irreleve 
ant, offensive and disparaging to his 
character and they were made without an 
opportunity to him to explain them, and 
further the remarks had lowered him in 
the estimation of others and caused him 
cor siderable patn. 


It is an elementary principle of justice 
that no man shonld he condemned nnless 
he Pi had opportunity of defending hime 
self. 

Nobody can dispute that in the interests 
of proper administration of justice, l 
Courts should be allowed to perform their 
functions freely and fearlessly and to com- 
ment upon the statements of witnesses in 
so far as these statements are relevant to 
the case, but it is equally necessary that 
the Courts should not be allowed to make 
disparaging remarks upon persons who 
appear either as witnesses during the courre 
of trial of a case or whose names are mentions 
ed. Itis not open to a Court to condemn a 
witness merely on conjectures or materials 
not before it in the shape of evidence. 
Before passing adverse remarks against a 
witness on the basis of certain facts, those 
facts must be established by evidence on 
the record of the case. 


As regards the power vesting in the 
High Court to expunge irrelevant, inadmise 
sible and offensive remarks against a 
witness or a person named in the case, 
there can be little doubt. Section 561-A 
of: tke Code of Criminal Precedure is to the 
following effect:— ’ 

“Nothing in this Code shall be deemed to limit 
ar‘ affect the Inherent power of the High Court 
to make such orders as may be necessary to give 
effect to any order ander this Code, or to prevent 
abuse of the process of any Court or otherwise to 
secure the ends of justice.” 


It has been held by almost every High 
Court in India that the High Court wquld 
be quite justified in expunging such ree 
marks in the exercise of its power under 
s. 5Al-A. The learned Counsel for the 
applicant has cited the following cases in 
support of his argument that this Court 
has juriediction under the provisions of 
s. 561A to expunge irrelevant and offensive 
remarks against a witness in the judgment. 
These cases ate: Panchanan Banerji v., 
Upendra Nath Bhattacharji (I, L. Ra, 49 
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All, p. 254) (1), Amar Nath v. The Crown 
(I. i. R. 5 Luhore p £78) (2), In the maiter 
of Daly and others reported in (I. L. R. 9 
Lahore p. 269) (3) and Rishi Lal v. King- 
Emperor, (1937) O. W. N. p. 258) (1), 

In all these cases the view that I have 
stated above was taken. 
> Now it has to be seen if the petitioner 
in the present cass has made out his case 
with respect to any of the remarks in the 
judgment complained of by him as irrelev- 
ant, inadmissible and offensive, I have 
gone through the record of the Oriminal 
Oase No. 168, and read the statement of 
Babu Gokaran Prasad under s. 540 of the 
©ode of Criminal Procedure, the judgment 
of the learned Magistrate, and the explaua- 
tion submitted by him. I will now proceed to 
express my opinion in respect of the remarks 
in the order in which they are mentioned in 
para. 13 of the application. 

In examining the remarks complained of, 
two things have to be borne out. Firstly, 
that the defence of the accused was that 
the complaint had been filed against him 
falsely at the instance of Babu Gokaran 
Prasad. Secondly, that the question of 
ejectment of certain of his tenants by Babu 
Gokaran Prasad and the members of bis 
family for establishing a farm and whether 
such. tenants had validly relinquished their 
lands or not were matters wholly foreign 
to the criminal case. . 

' Now the passages mentioned at (a) and 
(b) of para. 13 are not in the nature of 
remarks upon the testim»ony-or the character 
of the applicant, In my opinion in this 
part of the judgment the learned Magistrate 
was only summing up tha case of the 
accused as to why the complaint had been 
filed against him. These cannot, therefore, 
be expunged. ° 
., The. remarks mentioned in cls. (c), (d) 
‘and (e) must be expunged ‘as they refer 
to a matter, which was wholly irrelevant 
to the case. 
not on trial before the learned Magistrate 
in respect of his having taken possession 
forcibly of lands jin the cultivation of 
certain tenants, and the observations made 
in these passages bear directly or indirectly 


a 49 A 254: 98 Ind, Oas. 719; LR 8 A‘5 Or; 25 
rT J 100; 27 Or. L J 1407; A I R 1987 AlL 
1 


(3) 5 L476; 85 Ind. Cas. 143; A I R 1995 Lah. 


187; 26 Or. LJ 463. 

(3) 9 L 969; 109 Ind. Cas. 812, A 1 R 1998 Lah, 
740; 29 Or. LJ 690; 29 P L R 461, 

(4) 1937 O W N 258; 167 Ind. Osa. 11; 9 R O 379; 
38 Cr. L J 376; 19870 L R'118; Al R 1937 Oudh 
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upon the merits of the- question whether. 
Babu Gokaran Prasad and the members 
of bis family had taken possession of the 
land after secnrivg proper relinquishments 
from them or had disposseaged them unlaw- 
fully, As against the evidence of Babu 
Gokaran Prasad, there was no evidence of 
ary kind whatsoever on the point. These 
passages are further unnecessarily dis- 
paraging to his character. 

The statement in cl. (f) relates to the 
value to be attached to the statement of 
Badhe: Ram, D, W. No. 1, and the question 
whether the suggestion made by the accused 
that the complaint had been filed on 
account of the ill-will was correct or not, 
and in my opinion this statement must 
stand. Í 

Clauses ig) and (h) must be erpunged. 
They cause unmeritted slur upon. Babu 
Gokaran Prasad and are irrelevant to the 
points involved in the case and reflect 
upon the question whether the lands in 
the possession of tenants were rightly 
taken possession of by Babu Gokaran 
Prasad or not. 

Olanse (i) is a statement which rélates: 
to the defence taken up by the accused 
that the complaint had arisen out of his 
ill-fec ling with the “zamtndar and must 
stand. 

In the result, I allow the application to 
this extent that the statements in ‘the 
judgment of the learned Magistrate men- 
tioned at items (c), (d). (e), (g) and (h) of 
para, 13 of the application be expunged, 
AB regards the remaining passages, the 
application is dismissed. 

A copy of this order, with a copy of 
the application, will he forwarded to the. 
District Magistrate, Kheri, for compliance, 


B.. Order accordingly. 


BOMBAY HIGH COURT 
Criminal Appeal No. 195 of 1938 
February 28, 1939 
BereaumontT,-O. J. anp N. J. WADIA, J. 
EMP EROR —PROSHOUTOR 


ve resus 
NATHALAL VANMALI AND OTagRge— 
AQOUSED 
Bombay Fresention of Gambling Act (IV of 1887), 
8. 7—Presumption under, nature of — When arises 
and how rebutted—Deed—Constructton—Only expert 
can be called to explain meaning of -document — 
Interpretation of Statutes—Penal Acts casting onus 
of innocence on a must be strictly con- 
arued, i 
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“ Section 7, Bombay Prevention of Gambling Act, 
as amended, providesthat in certain events the house, 
room or place raided under s. 6 shali be presumed 
to be usedas a common gaming house until the con- 
trary 18 proved. There aretwo events on which that 
presumption arises The first event is when any in- 
strument of gaming has been seized im the house, 
room or place entered uuder s. 6 or about the person 
of anyone found therein, There is no particular 
difficulty in determining when that event occurs. 
All that the Court has to do is to sea whether the 
documents and thingsfound in the house raided fall 
within the definition of “instruments of ing ” 
If they do, then the presumption arises. The other 
event 18 moredifficalt to determine, The occurrence 
of that event requires two things to be proved, first, 
that something has been seized, which ıs other than 
an instrument of gaming, and secondly, that the 
Police Officer had reasonable grounds for suspecting 
that thething so seized was an instrument of 
gaming. When these two things are proved, then 
the Court must presume that the house, which has 
been entered, was used as a common gaming-house 
until the contrary is proved. But obviously if the 
only evidence of the house being used asa common 
gaming-house lies in the seizure ın the house of some- 
thing which is infact not an instrument of gaming, 


although the Police Officer had reasonable grounds - 


for suspecting that it was an instrument of gaming, 
then there is no evidence of such user andthe pre- 
sumption is rebutted. The presumption arising in the 
second event specified in 8. 7 must alwaysbe still- 
born, because ıt 18 rebutted by proof ot the very 
event which gives it birth, namely seizure of some- 
thing other than an instrument of gaming. “The 
second event can only arise, when it 1s proved that 
the thing which was found in the house raided was 
not aninstrument of gaming; and, directly it is 
proved, the evidential value of the thing tound 16 
destroyed, |p. 254, col. 1.) 

Generally speaking, it ıs not permissible to calla 
Witness to explain to the Uourt what a document 
means, anless such a witness 18 an expert under the 
Evidence Act. It is for the Uourt to ascertain what 
the document means, though no doubt a witness May 
suggest methods by which an intelligent meaning can 
be given to the instrument. 4btd.) 

ln constraing a section of a penal Act, which casts 
upon the accused the burden of proving his innocence, 
the Oourt must act strictly. 


Or. A. against the order of acquittal 
passed by the-Sessions Judge, Ahmedabad. 


Mr. k. A. dJahagirdar, 
Pleader, for the Urown. 


Messrs, G. N. Thakor and V. N. Chhatra- 
pati, for Accused Nos, l to 4, 6 and7. ` 


Messrs. B. G. Thakor, M. H. Vakil and 
V. N. Chhatrapatn tor accused NoOs. 7, Y 
and 10, respectively. 


Beaumont, C. J.—This is an appeal by 
the Government of Bombay agalust the 
acquittal of the accused in appeal by the 
‘Sessions Judge of Ahmedabad of Offences 
under ss. 4 and d, bembay Prevention of 
Gambling Act, lso7, for: which they had 
been convicted and sentenced by the trial 
Magistrate, Accused 1,08. 1 and 2 are 


Government 
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partners in business. Accused No. 3 
is their servant, and the other accused are 
constituents. Ono April 18, 1936, the Police 
raided the business premises of accused 
Nos. 1 and 2, which premises are situate 
opposite the American Votton Exchange of 
Ahmedabad. In the raid certain books 
and documents were seized, and it is 
suggested that those books and docu- 
ments are instruments of gaming, and 
therefore since the raid took place 
under s. 6 of the Act, a presumption arises 
‘under s, 7 that the premises raided were 
used as a common gaming-house. The 
documents seized, however, are not on the 
face of them instruments of gaming, and 
the learned Government Pleader therefore 
relies particularly on the words which were 
added tos.7 by an amendment in 1936, 

Section 7 as amended, provides that in 
certain events the house, room or place 
raided under s,6 shall be presumed to bè 
used as acommon gaming house until the 
contrary is proved. Now, there are two 
events as l read the section, on which that 
presumption arises. The first event is 
when any instrument of gaming has been 
seized in the house, roo.uor place entered 
under 2. 6 or about the person of anyone 
found therein. ‘Lhere is no Particular 
difficulty in determining when that event 
occurs. All that the Court has to do is td 
see whether the documents and things 
found in ‘the house raided fall within the 
definition of “instruments of gaming.” If 
they do, then the presumption arises.. The 
other event is more difficult to determine. 
It is worded in this way: “And in the 
case of any other thing so seized" (that must 
mean anything otber than an instrument 
of gaming, - 

«if the Oourt is satisfied that the Police Officer who 
entered such house, room or place had reasonable 


„grounds for suspecting that the thing so seized was 


‘an instrument of gaming, 

then the seizure leads to the presumption. 
So that the occurrence of that event 
requires two things to be proved, first, that 
something has been seized, which is other 
than an instrument of gaming, and, second- 
ly, that the Police Otficer had reasongble 
grounds for suspecting that the thing so 


‘seized was an instrument of gaming, When 


these two things are proved, then the Court 
must presume that the house, which has 
been entered, was used as & common 
gaming-house umtil the contrary is proved. 
But obviously if the only evidence of the 
house being used as a common gaming- 
house lies in the seizure in the house of 
something which is in fact not an instru» 
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ment ‘of gaming, although the Police Officer 
had reasonable grounds for suspecting that 
it was an instrament of gaming, then there 
is no evidence of such user and the pre- 
sumption is rebutted, It seems to me 
that the presumption arising in the second 
event specified in 6. 7 must always be stille 
born, because it is rebutted by proof of 
the very event which gives it birth, namely 
seizure of something other than an instru- 
ment of gaming. 

The learned Government Pleader says 
that that construction reduces the amend- 
ment of the Act to a nullity, and that 
what the section really means is that where 
thereis found in a raid an instrument of 
gaming or something which is reasonably 
suspected to be an instrument of gaming, 
though it cannot be definitely proved to be 
Bo, then the presumption arises, and the 
burden is thrown upon the accused to 
prove that the suspected thing is not an 
instrument of gaming. That, no doubt, 

would bea reasonable construction to be 
' placed upon the section if the language 
_ 80 permitted. But in construing a section 
of a penal Act, which casts upon the accused 
the burden of proving his innocence, the 
Court must act strictly, and it seems to me 
that’ it is impossible, reading the language 
of the section according to its ordinary and 
natural meaning, to give to the section 
the meaning for wbich the learned Govern- 
ment Pleader contends. I think that what 
I have called the second event can only 
arise, on the language used, when it is 
proved that the thing which was found in 
the house raided was not an instrument of 
gaming; and, as I have pointed out, directly 
you prove that you destroy the evidential 
value of the thing found. So that, in my 
‘opinion, in this case in order to bring into 

play ' the presumption under s. 7, it must 
be proved ‘that’ the things seized in the 
` -yaid were instruments of gaming. ` 

One dccument, which was seized, and 
which was very much relied upon, is 
Ex. 3-A, which consisted of two documents. 
The first one is a short document, contain- 
ing certain figures,ewhich in” themselves 
are unintelligible. ‘Two witnesses were 
called,—_Ex. 5 and Ex. 6—who purported to 
explain what that document means, 
Generally speaking, I think, it is not per- 
‘missible.to call a witness to explain to 
the Court what a doc nt means, unless 
such a witness is an expert under» the 
Evidence Act. It is for the Oourt to 
ascertain what the document means, 
though no doubt a witness may ‘suggest 
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method by which an intelligent meaning can 
be given to the instrument. However, the 
criticism mainly relied upon against-both 
these witnesses is that they are obviously 
very unreliable. Their names were not 
mentioned in the complaint, and they were 
not called as witnesses until many: months 
after the raid. In examination-in-chief they 
gave evidence, which no doubt supported 
the prosecution case, because they said. that 
they had entered into purely gambling 
transactions in American futures, but in 
cross-examination they went back upon 
their evidence entirely. The prosecution 
theory is that the witnesses had been got 
at by -the accused, who are said to be 
Wealthy persons, On the other hand, the 
theory of the accased is that the witnesses 
had been got at in the first instance by 
the Police, and it was only in crosseexa: 
mination that they repented of their ways 


and told the trath. At any rate, witnesses 


of that nature, who are brougnt forward 
after a considerable interval of time, -cannot 
be relied upon very far, and I think .the 
learned Sessions Judge . was right in 
Saying that.. their evidence could -not be 
accepted as sufficient to found a conviction. 

Apart from that evidence, there is really 
no evidence of pure gambling in American 
futures, Tnere is a great deal of evidence 
that the- accused were: doing business ‘in 
Cotton, both in futures and in options, and 
it is suggested, and indeed admitted, that 
they never in fact gave or took delivery of 
any bales of cotton; but the rules of the 
American, Ootton Exchange, which the 
accused say that they operate’ under, 
prohibit a transaction where no delivery. is 
given or contemplated, and the cases show 
that if delivery is given ‘or contemplated, 
the transaction is not a purely gambling 
transaction, although one knows very well 
that in practice ın most of these ‘cages 
dealing in futures and options, no ‘delivery 
me in point of fact ever taken or contemplat- 


But the accounts of the accused, which 
are put in, for example, of dealings by 
accused ‘Nos. l and 2 with accused 
Nos. 4, 6, 7 and 9, seem to be ordinary 
accounts, which one -would expect ‘in 
Tney show the 
bales purchased and tne bales sold, Somes 
times the transaction is a pwely future 
transaction, sometimes it is teji or mandi, 
or teji-mandi; and where it 18 a case ot 
option, the commission is shown, if no 
transaction resulted, that is to say, if the 
option was not exercised, If it was exercis 
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ed, the price is shown, and on the other 
Bide of the account are shown the cross- 
contracts, There were weekly settlements, 
that is to say, settlements before the due 
date under the contract, and it is suggested 
that as under those weekly settlements 
the accounts were closed, the transaction 
must have been pure gambling which had 
no relation to delivery on the due date. But 
as far as I can see, the accounts are only 
closed at tLe end of the week where the 
bales purchased and sold tally. In that 
event, of course, there is no question of any 
delivery, because the constituent has bought 
and sold the same number of bales, and it 
is only a question of paying or receiving 
differences. But where the bales do not 
tally, the outstanding bales are carried over, 
and, at any rate, theoretically they would 
go on being carried over until the due 
date when the transaction of sale or purchase 
would have to be put through. There is 
nothing, in my opinion, to show that the 
business carried on by these accused in 
respect of these cotton transactions differs 
from that normally, carried on on the Stock 
Exchange, 1 think, therefore, that the 
appeal of Government faile., Account 
books, papers and things seized to be 
returned to the accused. 

N. J. Wadia, J.s-Thecase of the prose- 
cution was that accused Nos. 1 and 2 were 


‘carrying on gambling in American futures, 


and in ank-farak and tejiemandi transactions 
on a large scale. That being their case, 
it ie surprising that they should have been 
able to adduce go little evidence to support 
their allegations. In the complaint first 
made, only three witnesses were mentioned, 
two of them being the Police Sub-Inspector 
and a panch, and the third being one 
Babulal, a man who had been for a short 
time a clerk in the office of accused Nos, 1- 
and 2. The evidence of these three witness- 
es could not possibly have established the 
case for the prosecution. The two 
witnesses on whom they principally relied, 
Purshottam, Ex. 6, and Jasubhai, Ex. ô, 
were both produced at a very late stage. 
With regard to the alleged dealings in 
ank-farak, there is no evidence at all, 
With regard to the gambling in American 
futures, the only document on which the 
prosecution relies isa small slip, Ex. 3-A, 
containing afew pencil figures. By theme 
selves, the figures are unintelligible and 
do not necessarily show that tney relate 
to any illegal transactions. Accused No. 1 
is the Chairman of the American Ootton 
Exchange. He has also a cloth shop. 
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There is nothing impossible in documents 
being found in his shop which might appear 
unintelligible to strangers, and the mere 
fact, therefore, that the figures on Hx. J-A 
are not easily intelligible would be no 
reason for suspecting the accused. If the 
two witnesses on whom the prosecution rely 
for showing that Ex. 3-A related to dealings 
in American futures had been reliable, it 
could have been said that the prosecution 
had succeeded in showing that Ex. 3A 
referred to dealings in American futures. 
But these two witnesses are obviously 
absolutely untrustworthy witnesses. 
Exhibit 5, Jasubhai, was first examined. 
After part of his examination-in-chief had 
been concluded, he disappeared and coald 
only be produced again in Court on a 
warrant. He made serious allegations that 
the Police had been bringing pressure to 
bear upon him to depose against the 
accused, and in the cross-examination he 
went back on everything which he had 
deposed against the accused in examination- 
in-chief, aud said that what he had stated 
with regard to the dealings carried on by 
accused Nos. 1 and 2 with the other accused 
was not based on his own knowledge at 


all. When this witness failed, the 
prosecution produced another witness, 
Purshottam, Ex. 6. Purshottam uns 


doubtedly said in his examination-in-chief 
that he was personally acquainted. with tne 
transactions which the accused were carry- 
ing on and that those transactions were of 
a gambling nature. But he again in his 
cross-examination went back entirely on 
what he had stated in his examination-in- 
chief and disclaimed any personal knowe 
ledge with regard tothe transactions carried 
on by accused Nos. l and 2, It would be 
impossible to convict the accused ot) eviec 
dence of witnesses such as these; and if 
the evidence of these two witnesses ig 
disregarded, there is nothing whatever in 
the prosecution evidence to show that Ex. 
3-A referred to any transactions of a wager- 
ing nature, or that accused Nos. 1 and 2 
had anything to do witb Ex, 3-A, which 
was found in the pocket.of accused No. 3, and 
which may conceivably have nothings to 
do with the business which accused Nos, | 
and 2 were carrying on. 

A large namber of account books have 
been produced to show that itgji-mandt 
transactions were carried on on the pre- 
mises, that in these transactions there was 
absolutely no intention of either giving or 
taking delivery, and that tne transactions 
were of a purely wagering nature, Here, 
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again, the account books themselves do not 
necessarily suggest that the transactions 
were of a wagering nature. 
ble of the interpretation which, the accused 
urge, should be put upon them, that they 
were ordinary transactions carried on under 
the rules of the American Cotton Hixchan ge, 
of which accused No, 1 was admittedly the 


Ohairman, and were expressly carried on 
under tLe ccndition imposed by those rules 
that deliveries were to be given or taken,’ 


Accused No. lin his statement said that deli- 
veries were intended to be given or taken. 
Tt is true that all the other accused in their 
statements have said ‘that deliveries were 
- not’actually given or taken. 
fact that deliveries were never given or 
taken would not’chow that both parties to 
the transactions had stipulated that deli- 
veries were never to be given or demanded, 
Apart frcm the evidence of the two wit- 
nesses whom I have referred to, and who 
are clearly unreliable, there is nothing to 
show that deliveries would not have been 
given éven in cases where they were 
demanded. - 

' The only other witness whom the prc- 
seculion examined on this point is Babulal, 
a clerk of accused Nos. 1 and 2, who said 
thatthe business carried on by accused No. 1 
in the shop which was raided by the Police 


was a cotton brokerage business in connec. 


tion with the American Cotton Exchange. To 
that extent-he supporis the statement made 
by accused No. 1 that the business, which is 
referred fon the account books which have 


been prcduced in the ‘case, was’ business 


doné in connection’ with the American 
Ootton Exchange and under its rules, With 


regard to delivery, all that the witness said’ 


wasthathe did nct know if delivery of 
cotton was given. . But that by itself would 
not be sufficient to show that both parties 
to the transactions in every case contem- 
plated that delivery should neither be given 
nor taken. The prosecutionevidence fails 
to establish any case against the accused 
under s. 4 ors. ». I agree, therefore, that 
the appeal mist be dismissed. 


D.’ Appeal dismissed. 
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OUDH CHIEF COURT , 
Second Oivil Appeal No. 438 of 1936 — 
September 18, 1939 
ZiaeUL HASAN AND BENNET, JJ, -~ 
BIKRAM SINGH any cTazes— 
PLAINTIFFS — APPELLANTS 
versus | 
MADHO SINGH -—DRFENDANT 
— RESPONDENT : 

Hindu Law—Alienation—Widow—Sale by widow 
of deceased husband's property—Bulk of considera-: 
tion for legal necesstty—Whole sale ts salid—Held, 
on kas that sale was justified by legal necessity | 
and valid. 

When the bulk of the consideration of sale made ' 
by a Hindu widow of her deceesed husband’s prop-. 
erty,-is proved to have been applied to legal neces- 
sity, the whole sale must be declared good and. 
valid and the fact that a small partis not account- 
ed for will not invalidate the ‘sale. Sri Krishan 
Dass v. Nathu Ram (l), Ram Sunder Lal v. Loshhmit 
Narain (2) and Suraj Bhan Singh v. Sah Chain. 
Sukh (8), relied on: 

Held, on facts that the sale made by the widow’ 
was justified by legal necessity and was valid. 


S. O. A. against the order of the District 
Judge, Sitapur, dated September 22, 1936, 


Mr. S. N, Srivastava, for the Appellants, - 
Mr, K. P. Misra, for the Respondents. 


| 
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Judgment.—This isa plaintiffs’ second: 
appeal against a decree of the learned 
District Judge of Sitapur dismissing their 


1 


~ rew qf. 


suit for possession of property left: by one’ 


Gauri Singh’s widow, Musammat Maharaja,: 
as revisioners of Gauri singh, Zao 
Gauri Singh died about’ seventy- years- 
ago possessed of a four annas share in: 
each of the villages Nasirpur, Neorajpur 
and Bhikpur, Pancham Singh and Bariar. 
Singh were brothers of Gauri Singh, On 
July 31, 1383, Pancham Singh- purcnased: 
half of the property in eacn of tae three 
villages from Musammat Maharaja, with the 
exception of fifteen bighasin Nasirpur, for 


a sum of Ks. 1,000. On. January 3, 1584; . 
Maharaja executed a usufructuary morte ` 


guge of the. two annas share of Nasirpur 
remaining to her to one BeniSingh by deed 
Ex. A-2 and on August 11, 18st the two 
annas share of Bhikpur was also mortgaged 
by her with possession to Beni Singh by 
deed Hx, A-4. On July 18, 1887, she 
executed a deed of further charge (Ex.-A-3) 
for Rs, 250 in favour: of Beni singh. Oat 
‘of the consideration for this deed a sum 
of Rs. 2U0 was left for paying off Kx. A-4, 
Rs. 25 set-off against interest that appears 
tohave been due on Ex. A-4 and Rs, 25 
were obtained by the widow in - cash, 
Subsequently on May 20, 1389, she executed 
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asalesdeed in tespect of the two annas 
share of Nasirpur in favour of Parwan 
Singh, father of the defendant-respondent 
in lieu of Rs. 700, 

Plaintiffs Noes, 1 to 4, who are the song of 
Bariar Singh brofker of Gauri Singh, and 
plaintiffs Nos. 5 and 6, who are transferees 
from the other plaintiffs, brought the suit 
which has given rise tc this appeal for posses- 
sion of the property cn the allegation that the 
sale was made by Musammat Maharaja for 
no legal necessity whatever, 


The trial Court held that out of the sale 
consideration a sum of Rs. 400 was justified 
by legal necessity, Accordingly the plaint- 
iffs were given a decree for the property 
on payment of that amount. The defend- 
ant appealed and the learned District 
Judge came to the conclusion that the 
entire sale consideration was taken for 
legal necessity and therefore decreeing 
the defendant’s appeal, dismissed the 
plaintifi’s suit in its entirety. The plaintiffs 
have brought this second appeal and 
contend that even if Exs. A-2 and A-4 be 
held to have been executed by Musammat 
Maharaja for legal necessity, no legal 
necessity has been proved about the two 
sums of Ks. 25 each which were part of the 
considération for Ex. A-3 and for selling the 
property outright. 

“We are of opinion that in view of the 
evidence on the record and of the long 
period that elapsed between the sale in 
question and the present suit, the learned 
udge was right in holding that the sale 
was made for legal necessity. No doubt 
Ex. A-4 ‘was a usufructuary mortgage but 
the learned Judge was, we think, right 
inholding that the small sum of Rs, 25 
that was paid on account of interest on 
that mortgage was due to the fact that 
the mortgagee did not obtain possession 
f” the property for sometime after the 
execution of the mortgage, Similarly the 
other sum of Re, 25 must be held to be 
justified by legal necessity as from the 
evidence on the record it is clear that 
Musammat Maharaja was not in very 
afflueiit circumstances but was obliged to 
raise money by mortgages from time to time, 
The sale consideration consisted of the 
following items— ` ' 
Re, 


* 200 
* 950 
` 195 


' 435 


left for payment due on Ex. A-2 

left for paying off Ex, A-3 ` 

for payment of ‘interest’ due under 

Ex. A-3. 7 

obtained by the widow in cash, _ 
1943493 & R4 > 
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The first three items were undoubtedly 
justified by legal necessity as Exs. A-2 
and A-3 were executed for legal necessity. 
The only item about which the question c“ 
legal necessity can arise was that of Rs, 125 
obtained in cash by the widow. In view of 
the circumstances of the widow we are inclin- 
ed to believe that this amount was also necese 
sary for her maintenance, for though she 
appears to have been in possession of Neoraj- 
pur share at the time yet in view of the fact 
that the Neorajpur share was mortgaged 
by her ander Ex, A-10 for a sum 
Rs. 250-11-0 we cannot think that the income 
from that property was sufficient to 
maintain her, In Sri Krishn Dass v. Nathu 
Ram, 4 O: W. N., 184 (1) their Lordships of 
tte Privy -Council held that when the 
-bulk of the proceeds of the sale of joint 
family property’ is accounted for, the fact 
that a small part is not accounted for 
will not invalidate the sale, A similar 
View was taken in Ram Sunder Lal y, 
Lachhmt Narain, 6 O. W. N, 510 = (2). 
Similarly in Suraj Bhan Singh v. Sah 
Chain Sukh, 32 O. W. N., 117 (3) their 
Lordships of the Judicial Oommittee 
applied the same principle to sale by a 
Hindu widow and held that when the bulk 
of the consideration is proved to have been 
applied to legal necessity, the whole sale 
must be declared good and valid. We are 
therefore of opinion that the learned Judge 
was Tight in holding that the salein question 
in the present case was justified by legal 
necessity.. . FORCEN 

The appeal, therefore, fails and is dismiss- 
ed with costs, 


og, a: Appeal dismissed, 


: () 40 N 184; 100 Ind, Cas. 130; 25 A LJ 
80; A I R 1927 POS; (1937) M W N 89; 88 M 
LT 48 8 PL T 210; 31 O W N 482; 54-L A 7r; 
49 A 149; 29 Bom, L R 825; 45 O L J 388; 52 M 
L J 720 (PO). 
- (3) 6 OW N 510; 116 Ind Cas 605, 8330: W N 
699; A I R 1929 O 148; 3l’ Bom., L R . 803: 
(1929) A L J 561; 30LW 84; 57 MLJ 7; 51 A 
Kai (1929 M W N 463; Ind. Rul. (1929) PO 213 


y 3) 32 O W N 117; 105 Ind. Oas. 957; 46 OLS 
39); 53 M L J 300; 29 Bom, LR 1385; AIR 193; 
P O 244 (P 0). 


558 
NAGPUR HIGH COURT 
Oriminal Appeal No. 62 of 1939 

April 5, 1939 
PoLLooK AND GRURR, JJ. 
TIKARA M — APPBLLANT 
Versus 
EMPEROR—Rasronpant 

Oriminal trial—Reitdence—Blood stains on garments 
of accused —Value of—Hvidence Act (I of 1873), s. 30 
—Oonfession must be of offence for which accused are 
jointly tried. 

Small disintegrated blood stains on dhoti and 
saluka of an accused by ves may not be of 
much importance, but they strengthen the case against 

as a whole, 

The confession as mentioned in e2. 30, Evidence Act, 
must bea confession of the offence for which the 
accused persons have been triedand not of some other 
offence. Where they are tried for murder, but one of 
the accused confesses only to an offence under s. 201, 
Penal Code, the confession cannot be taken into con- 
sideration against the other accused. [p. 259, ool. 


2. 

(Case-law referred to.] 

Apart from the statement of the accused, the case 
ores the accused held, had been proved beyond all 
doubt. 


Or. A. from an order of the Court of the 
Additional Sessions Judge, Raipur, dated 
March 3, 1939. 


Mr. K. K. Gandhe, for the Appellant. 


Mr. W. R. Puranik, the Advocate-Gene- 
ral, for the Crown. 


Judgment.—The appellant Tikaram has 
been convicted under s. 302, Indian Penal 
Code, of the murder of one Khedu and 
sentenced to death in the Oourt of the 
Sessions Judge, Raipur. 


Khedu was a boy of about 9or 10 and 
the nephew of Tikaram. Khedu's father 
Nathuram and Tikaram are brothers. 
They made a partition about 10 or 12 years 
ago but continued to live afterwards in 
the same house, though in separate portions 
of it, until Tikaram recently went to live 
In a separate house of his own. On Bature 
day, December 3, 1938, when Nathuram was 
away inthe village, Awadhram induced 
Khedu to accompany him to the threshing 
floor of malguear Mahasirbai, for 
-whom Tikaram worked as -a mukhtyar. 
In a room in that threshing floor Khedu 
was undoubtedly murdered. A wadhram, 
Rambakes and Tikaram are alleged to 
have done it, but Rambakas was granted 
a paidon and turned approver. Awadhe 
Tam, who was acquitted of the cherge of 
murder but was convicted under s. 20), 
Indian Penal (ode, and sentenced to six 
yeats rigorous imprisonment, has not 


appealed. = 


bieabalt v, Bubupok (NAG,) 
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Blood stains were found in the room tl 
the threshing floor, and it is not deniec 
that Khedu was murdered there. Tht 
Only ornaments that Khedu was wearing 
atthe time—a pair of Silver karas—were 
found intact on the body which was dis 
covered in a wellinto which it was throwr 
so the motive for Khedu’s murder was not 
robbery. The medical evidence shows that 
death was probably due to the throttlin 
but there were also three lacerated woun 
on the head, a fracture of the jaw, and e 
contusion on the neck. - 

There is ample evidence to show that 
Khedu accompanied Awadhram to the 
threshing floor of Mahasirbai in the after 
noon sand Awadhram has admitted this 
both in the Oommitting Magistrate's Court 
and in the Sessions Court. The story tolc 
by him and the approver Rambakas i 
that, while Khedu was in the threshing 
floor nearthe room, Tikaram caught holc 
of him and murdered him and tha 
Tikaram persuaded them to throw the body 
into a well that night. In short, both o: 
them throw the entire blame on Tika 
ram, although they admit that they dis 
posed of the body. Tikaram's defence, a 
put forward in this Oourt, is that thi 
murder was committed by Awadhram anc 
Rambakas and thathe never went to th 
threshing floor at all that afternoon. 

It appears that it was at about 2 P. M 
when Khedu and Awadhram went to th 
threshing floor. Both Awadhram and Ram 
bakas were the field servants of Mahasirba 
and as such were working under Tikaram 
‘lhe question is whether the approver’ 
story has been substantially corroborate: 
as against Tikaram. Daswa, P,W.No 4 
another field servant of Mahasirbai, state: 
that when he left the threshing floor in th 
afternoon Rambakas, Awadhram and Khed 
were there and no one elge, and that whe 
he went there that night Tikaram calle 
him to put the buffaloes in the kotha an 
told him that if anybody asked him abou 
it he should say that Kheduhad not com 
tothe threshing floor that day. Tikaral 
had probably heard that Daswa was 4 
the threshing floor when Khedu came i 
the afternoon, and probably thought th: 
Dagwa, as a held servant under him, coul 
be induced to keep silence about i 
Jagmohan (P. W. No. 6) stated that 5 
saw Tikaram standing near the door of tk 
threshing floor cumpound at about 3 pr, 2 
that day. ` Lulua (P. W. No.’ 7), anothe 
field servant of Mahasirbai, said that the 


` night Tikaram: told him that Ram baka 


1989 < l 
and Awadhram had murdered Khedu and 
asked him to throw the body away ; Lulua 
then asked Rambakas why he killed the 
boy and Rambakes replied that it was 
Tikaram wno killed the boy; Tikaram then 
told allof them to keep quiet. This wit- 
ness also corroborates Daswa's statement 
that Tikaram told him (Daswa) not to 
Say that he had seen Khedu coming to the 
threshing floor. l 

Nathuram (P. W. No. 13), Khedu's father, 
has said that he had no enemy except 
Tikaram. Some sort of enmity seems to 
be the only possible explanation of murder 


and neither Awadhram and Rambakas had 


enmity with Nathuram or Khedu. There 
is ample evidence to show that ill-feeling 


bad long existed between Nathuram and 


Tikaram, and comparatively recently there 
Was a quarrel in which Nathuram was said 
to have caught hold of Tikaram’s wife. On 
this point there is the evidence of Lulua 
(P. W, No. 7), Kuar- Singh (P. W. No. 11), 
and Nathuram (P. W. No. 13) Khedu 
was in & way responsible for the starting 
of that quarrel, and possibly for this reason 
Tikaram took a dislike to the boy. ‘here 
is the evidence of Dhansai (P. W. No. 10) 
and UDhurSingh (P. W. No, 21) to show that 
Khedu was really frightened of meeting 
Tikaram and that ‘tikaram had made 
threats against Nathuram's family. 
According to the evidence of Kambakas 
(P. W. No, 27), he and Awadhram did not 
know, when they came to the threshing 
floor that afternoon, that Tikaram was 
there and it was only when Tikaram actuale 


ly dragged Khedu into the room that they: 


realised that he was there. Itis probable 
that Awadhram was deputed-by Tikaram to 
bring the boy, as Awadhram has stated, 


and that Tikaram was concealing himself - 


inthe room, as otherwise Khedu would 


probably have run away at once on prone: 


him, This explains why Daswa (P. 

No. 4) stated that only Awadhram, Ram- 
bakas and Khedu were in the threshing 
floor when he left. Further corroboration 
against Tikaram is the fact that he pro- 
duced the key of the room in which the 
murder was committed. He has offered no 
explanation of. how he came to be in pos» 
session of the key, he has merely denied 
that he produced it. Small disintegrated 
blood s.ains.on his dhutt and saluka, one 
on one garment aud two on tne other, 
were also tound. These by themselves 
may not be of much importance, but they 
alfengthen tue case against him usa whole, 
Further, a penknife, which has shown “to 
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have been in Tikaram’s possession, was 
subsequently found in the wellin the 
threshing floor compound, a weapon that 
may have caused the incised wounds on 
Khbedu. 

The approver Rambakas and the accused 
Awadhram have probably not told the 
whole story in order to conceal the Part 
that they played, and Rambakas’s statement 
that a log of wood found in the hut was 
used by Tikaram to press on Khedu ig 
possibly an invention or it may have been 
that Tikaram tried itand gave it up at 
once as he found it an unsuitable weapon. 
However that may be, we think that the 
story told by Rambakas is substantially 
true and that it has been substantially 
corroborated as against Tikaram by the 
evidence of Daswa, Jagmohan and Lulua, 
Tıkaram alone had a motive for the 
crime and he no doubt played the leading 
part in it. We therefore uphold the 
conviction under s. 302, [Indian Penal 
Onde. 

The learned Additional Sessions Judge 
took into consideration under s. 30 of x 
Evidence Act a statement made by Awadh- 
Tam that he took Kheda to the threshing 
floor, that Khedu was there murdered by 
Tikaram, and that then he and Rambakas, 
by Tikaram's order, took away the dead 
body and threw itintoa well. Section 30 
ofthe Evidence Act provides that when 
more persons than one are being tried 
jointly for the same offence and a cone 
fession made by one of such Persons - 
affecting himself and some other of such 
persons is proved, the Oourt may take 
into consideration such confession ag 
against such other person, Here Awadhram 
made no confession of murder, but he did 
confess to an offence under s. 201, Indian 
Penal Oode, In Empress of India v. Ganraj 
(1) it was held that a confession by one- 
accused should not: be taken into considerae 
tion against another accused unless the 
confessing prisoner tars himself and the 
other accused with one and the same brush. 
We are of opicion that tne confession must’ 
be a confession of the offence for waich the 
accused. persons have been tried and not 
of some other offence. Here they have 
been tried fur murder, but Awadaram con- 
fessed only to an offence unders, 201, 
Indian Penal Code. Ia Shivabhai v. Em- 
peror (2), it was held that a statement by - 
one accused which would justify his cone ` 

)2,A 444; 4 Ind, Jur. 58. |. ; 

2) 5) B 683; 97 Ind. Oaa. 660; 28 Bom. L R1013; 97 

Or, L J-1140; A I R 1936 Bom, 513, 


966 


Viction under 8. 201, Indian Peng] Oode, 
though nota confession of complete guilt 
eo far as the charge of murder was cons 
cerned, was an indirect admission of con- 
structive guilt and therefore could be taken 
into consideration against a co-accused. 
That view has been dissented from In re 
Periyaswami Moopan (3) and is not in 
accordance with the recent decision of the 
Privy Council in Narayanaswami v. Emperor 
(4) whereit was held that an admission of 
an incriminating fact is not of itself a 
confession. The view expressed by 
Straight, J. in Empress of India v, Ganraj 
(1) was adopted in Sheocharan v. Emperor 
(5) and Raghunath v. Emperor (6), and we 
consider that thisis the correct view, for 
the principle on which the confession of 
one accused is used against another is 
that self-implication is supposed to pro- 
vide some guarantee ofthe truth of the 
accusation made against the other. Where 
the statement is exculpatory so far as 
ossible, there is no such guarantee. 

herefore we are of cpinion that the state- 
ment made by Awadhram should not be 
taken into consideration against Tikaram, 
but we think that the case against Tikaram 
has been proved beyond all doubt without 


that statement. 


For the brutal and deliberate murder 
of a smal] boy it is obviously impossible 
to reduce the sentence. The appeal is, 

Appeal dismissed. 


therefore, dismissed. 

D. 

(3 54 M 75; 129 Ind. Oas. 645; 59M LJ 471; (1930) 
M W N 858; 32 LW 537; 3 Mad. Or, Oas 391: 32 Or. 
L J 448; Ind, Rul. (1931) Mad. 309; A I R 1931 Mad. 
177 PO), 

‘(4) A 1 R1939 P O 47; 180 Ind. Oas. 1; 193390 LR 
134; (1939) M W N 185;'40 Or. 


(1989) OW N 26%; 20 P L T 265; 49 LW 349; 43 O; 
| N 478; (1938) ALJ 29; 41 Bom, LR 438; 41 P 
L R272; 690 LJ 273; 0939) 1 M L J 756; 18 Pat, 234 


(P 0). 
(5) 21 N L R 88, 90 Ind, Oas, 385; 26 Or. L J 1537; 
AIR 1936 Nag. 117. : < 
(6) 23 NLR. 62; 89 Ind, Oas, 616; 26 Or. L J 1380; 
A 11926 Nag. 119. 
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Oriminal Miscellaneous Application No, 96 
` of 1939 
- Beptember 22, 1939 
h HAMILTON, d. 
' BHEOMANGAL PANDE—APPLICANT 
pa veraus 


EMPEROR— CoMPLAINANT— OPPOBITR PARTY. 


Criminal Procedure Oode (Act V of 1898), 8. 316. 
nder e, 215 commitment can only be quashed on 
iq a ., C a F if =? - =. = iki 
Sy i pate 


SisomaNeat PANDH v, BMPHROR (OUDH) 
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point of law—Offence triable both by Magistrate 


and Sessions Court—Magistrate not giving reason 
why he committed accused—Commtitment should be 


Onder s. 215, Oriminal Procedure Code, the com- 
mitment can only be quashed ona point of law. . 

Offencee which are triable by both a Magistrate 
and a Sessions Court, should ordinarily be tried by 
the Magistrate though of course if he considers'that 
the maximum sentence which he can inflict is 
insufficient, he has the power to commit to Sessions, 
bat this is an exception to the general rule, that 
if the Magistrate can try he should do so, Jn such 
a case the Magistrate must exercise his discretion 
after due consideration and state the reasons why 
he commits to a Court of Session. 

Where the Magistrate has given no reason why 
he has committed the accused, the whole commit- 
ment should be quashed. Emperor v. Bindeshrt 
Goshain (1), Emperor v Dev Narayan Mullick (2), 
Emperor v. Karam Singh (3) and Kesar v. Emperor 
A), referred to, Emperor v. Umrao (5), distinguish- 
ad 


Or. Misc. App. for setting aside the order of 
commitment and discharge of the applicant 
in a case pending in the Oourt of the 
Sessions Judge, yzabad. 


, Messrs, H.G. Walford and D. K. Tikku, 
for the Applicant, 


The Assistant Government Advocate, for 
the Crown. 


_Order.—This is an application asking 
that a commitment be quashed under s. 21a 
of the Oode of Criminal Procedure. 

Under this section the commitment can 
only be quashed on a point oflaw. The 
poni of law which appiies and on which 

must quash the commitment is the 
following: , 

The otfence charged, s. 420-109, Indian 
Penal Code, is triable both by a Magistrate 
and by a bŅessıons Oourt. Offences which 
are triable by both a Magistrate and a 
Sessions Oourt should ordinarily be tried 
by the Magistrate though of course if he 
considers that the maximum sentence which 
he can inflict is insufficient he has the 
power to commit to Sessions, but this is 
an , exception to the general rule, that if 
the Magistrate can try he should do so. 
The learned Magistrate has given 
no reason why he -has committed the 
applicant Sheo Mangal and others to the 
Oourt of Session. ; 

. There are numerous decisions that in 
cases like the present one the Magistrate 
must exercise his discretion .after due cone 
sideration and state the reasons why he 
commits to-a Court of Sessicn, namely, -that 
he considers that the sentence he can 
inflict is insufficient because only by. 
giving this reason is it possible to tell that.. 
the Magistrate has realised that he can try 


1939 


the case himself and is not bound to 
commit to Sessions. The learned Uounsel 
for the applicant has quoted Emperor v. 
Bindeshrt Goshain, I. L. R. 41 All. 454 (1), 
Emperor v. Deo Narain Mullik A. I. R. 
1928 Patna 551 (2\ Emperor v. Karam Singh, 
A. I. R. 1930 Labore 312 (3), and Kesar v. 
Emperor A. I. R.. 1932 Lahore, 263 (4). 
The words used in these decisions vary, 
but the meaning and the principle are the 
same. Against these decisions for the Crown 
only Emperor v. Umrat, 11 O. W.N., 556 
(5) has been quoted, and that does not 
deal with this particular point. ~ 

I, therefore, quash the. whole commitment 
and it is for the Magistrate to proceed 
from the point which the case reached 
before this order of commitment was passed. 


8. Commitment quashed. 


(1) 41 A 454; 50 Ind. Oas. 161; 17 A L J 456; 230 
Or. L J ?73; A IR 1919 All. 366. 

(3) A I R 1928 Pat. 551; 109 Ind. Oas. 804; 39 Or. 
L J 613; 10 A I Or. R 347. 

(3) A I R1930 Lab. 312: 120 Ind. Oas 677; 31 
Or, LJ 178; 13 A IOr. R 280; (1930) Or, Oas. 344; 
Ind. Ral (1930) Lah. 133. 

(4) A I R 1932 Lah. 263; 138 Ind. Oas. 701; 33 P 
L R 185; (1932) Or. Oas. 328; 33 Or. L J 680; Ind. 
Rul (1932) Lah. 528. 

(5)11 O W N 556; 148 Ind. Oas. 853 (1); 6 RO 
oe a. A IR 1934 Oudh 185 (2); (1934) Or. Oas. 


LAHORE HIGH COURT 
Ful! Bench 
Execution First Appeal No. 106 of 1938 
April 28, 1939 
DALIP Sines, Monroa AND Ram LALL, JJ. 
NIHAL SINGH—JUGDMENT-DEBTOR— 
APPELLANT 
VETSUS 
SIRI RAM AND OTHERB— DRORHReHOLDRRS— 
REBPONDAHNTS 

Civil Procedure Code (Act V of 1908), a. 80 (c)— 
“Agriculturtst,’ meaning of — Merely receiving rent 
from tenants or income of produce derived by employ- 
ment of servants, whether makes- person “agricul- 
turist” — Interpretation of Statutes — Word capable 
of many shades of meanings — Scheme of Act or 
section as whole should be considered. 

Reading cl. (b) of s. 60, Civil Procedure Oode, it 
is clear that the juxtaposition of the word “agricul- 
turist” along with the word “artizan" implies a person 
who occupies himself in tilling the soil and whose 
livelihood depends on this tilling of thesoil. It 
could hardly be said thatthe term “artizan” meant 
merely a person who engaged himself in the practice 
of some handicraft without reference tothe fact that 
the n Maintained himself by the practice, of 
that handicraft. The meaning of ‘artizan’ is not in 
this section clearly a person who merely engages in 
some particular handicraft for pleasure or as a hobby, 
oreven as an additional source of income, but it 
means & person who employs himself in a handicraft 
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personally and who depends for his living essentially 
on the proceeds derived from that handicraft. No 
doubt in mostcases a rough and ready test would 
be afforded by considering the main source of income 
or the sole source of income, but that is mot an 
absolutely correct test. The true test is whether a 
man personally engages in tilling and whether this 
occupation is essential to his maintenance. A 
person who merely receives rent from tenants or the 
income of produce derived by the employment of 
servants or partners, cannot be said to be personally 
engaging himeelf in oe the soil and cannot be 
said to depend for his livelihood upon the proceeds 
derived from so engaging himself inthe tillage of the 
soil, Such a person therefore cannot be called an 
agriculturist. Sant Ram v. Buta Khan (5), Gur- 
bakhsh Singh v. Ghulam Qadir (6) and Balwant Singh 
v. Anjuman Imdad Bahami Qarsa (22), relied on. 
Ip 265, col. 1 | 

Case-law referred to. 

ere a word is in an Act which is capable 

of various shades.of meaning, the particular mesning 
to be attached must be arrived at by reference to the 
scheme of the.Act or of the section in particular taken 
as 8 whole. [p. 265, col, 2.] 

Ex. F. A. referred by Mr, Justice Addison 
and Mr. Justice Ram Lall, dated January 5, 
1939. 


Order of Reference 


Ram Lall, J—An execation was sued 
out against Nihal Singh, judgment-debtor, 
and in execation, his houses and lands at 
Jhok Hari Har in the Ferozepore Tahsil 
and District were attached. The judgment- 
debtor objected that this property was not 
liable to attachment and sale because he 
was an agriculturist within the meaning of. 
s. t0, Civil Procedure Code,: The judgmente 
debtor is a lambardar and kurai nashin 
and owns considerable landed property in 
Hari Har and in other villages. Of the land 
at Hari Har which has been attached, some 
ig shown in the revenue papers a3 khud 
kasht and the balance, as also the land in 
the other villages, is tilled by his tenants, 
The judgment-debtor resides at Hari Har 
and apparently looks after his estate, The 
executing Court held that the judgment- 
debtor did not till the land with his own 
hands and that the greater part of his 
income was derived from the rents hea 
received from his tenants and a smaller 
portion was the result of cultivation through 
siris and servants, The*judgment-debtor, 
however, lives on the land, and he personally 
supervises the cultivation by his servants 
and siris, and so far as the record goes he 
has no other occupation or soarce of 
income. à 

The learned Subordinate Judge on these 
findings held that the judgment-debtor was 
not an agriculturist within, the .meaning of 
a.60, Civil Procedure Code. From this 
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order the judgment-debtor appealed to this 
` Court and a learned Single Judge has 
referred the whole question to a Division 
Bench as there appeared to him to be a 
“conflict of views on the subject and it was 
- desirable therefore to have the matter settled 
in an authoritative manner by a larger 
.Bench. Iam of the opinion that the quese 
tion involved is one of very frequent 
occurrence and of such importance as to 
justify examination by a Bench of three or 
more Judges as the Honourable the Chief 
:Justice may consider advisable. The 
-relevant provisions of the law are contained 
in the provisos (b) and (c) to s. 60, Civil 
Procedure Oode, as amended by the Relief 
of Indebtedness Act which runs as follows: 
“Provided that the following particulars shal! not 
be liable to such attachment or sale, namely (b) tools 
of artizans, and where the judgment-debtor is an 
-agriculturist, his implementa of husbandry and such 
cattle and seed-grain as may, in the opinion of the 
Court, be necessary to enable him to earn his liveli- 
hood as such, and guch portion of agricultural 
produce or of any class of agricultural produce as 
may have been declared to be free from liability 
under the provisions of the next following section. 
(c) Houses and other buildings (with the materials 
and the sites thereof and the land immediately 
appurtenant thereto and necessary for their enjoy- 
ment) belonging to an agriculturist, and not let out 
on rentor lent to others or left vacant for a period 
of a year or more.” 


The overwhelming weight of reported 
decisions of the different High Courts is in 
favour of the view that a person in the 
Position of the judgment-debtor in this case 
is not an agriculturist within the meaning 
of this section. The test usually applied 
is not whether the sole income of the judg- 
mentedebtor js derived from agriculture 
nor whether he himself is living at a place 
which produces this income but whether 
the debtor himself tills the land and go per- 
sonally engages in the business of agri- 
culture and earns his living thereby. In 
Bute Shah v, Guran Ditta (1), Addison, J. 
laid down that the burden of proof was on 
the judgment-debtor to establish that he 
was an agriculturist not in name but in 
the strict sense of the term before he could 
claim exemption under the law. 

In Abdulla v. Anjuman Dehi (2) 
Jai Lal, J. held that where the judgment- 
debtor did not cultivate any land himself 
because of a physical infirmity, nor kept 
any cattle of his own but owned gome 
land which was let out to tenants on the 
batai system, he was not an agriculturist 
within the meaning of the section. In 


D AIR 1927 Lah. 810; 100 Ind. Cas. 104. 
.A IR 1928 Lah, 183; 106 Ind, Ons, 45, 
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Muhammad Akbar v. Harbans Singh (3Y 
Jai Lal, J., laid down that the meaning of 
the word “agriculturist” in s. 60 should be. 
strictly construed. In this case the judge 
ment debtors did not cultivate the land 
themselves but got it cultivated by their 
Servants and it was held that they were not 
agriculturists within the meaning of the 
section. From the point of view of the 
this is not very vainable be- 
cause here the jJudgment-debtora did some 
contractor's work and also had a grain 
shop on the land in dispute, In Gurbukhsh 
Singh v Firm Lal Chand Darshan Lal (4) 
Ooldstream, J. attached to the term “ngrie 
culturist” the dictionary meaning and 
found that an agriculturist was a professed 
cultivator of land, a farmer or husbandman. 
He went on to say that thongh he could gee 
no justification in the wording of s, 60 for 
holding that for the purposė of that section 
the term excluded a large land-owner ora 
person who did not depend solely or mainly 
on cultivation for his livelihood, he had no 
doubt that a person who did not himself 
till land and earn his living thereby, wholly 
or partly, was not an agriculturist within 
the meaning of the section. 


In Sant Ram v. Buta Khan (5), Bhide, J. 
also held, after a review of the authorities 
and following an earlier decision of the 
Punjab Ohief Oourt reported in Gurbakhsh 
Singhv. Ghulam Qadir (6) that the term 
“agriculturist” denoted a husbandman and 
a person who carried on and made hig 
living by tillage and not a mere owner 
of land. Bhide, J. repelled the contention 
that a person whose main source of income 
was agriculture was an agriculturist aven 
if he did not till- the land himself. Pere 
sonal engagement in the business of 
agriculture was thus taken to be the ulti- 
mate test, but whether such personal 
engagement necessarily involves manual 
labour by a judgment debtor seeking exempe 
tion is a matter which is not entirely free: 
from doubt, In Executicn First Appeal 
No, 9 of 1938, decided on .March 25, 
1938, I myself, in respectful agreement with: 
some of the authorities noted above, decided 
in the same sense. 

So faras the reported decisions of thig 
Oourt are concerned, therefore, it -Bseems 
that the view has consistently been that 
aas) ATR 1036 Lah. 532; 161 Ind Oas.16;8R L 


(4) A I R 1936 Lah 737; 164 Ind. Oas. 690; 38 P L 

R 333;9 R L 149. Re 
- (5) A I R 1938 Lah. 78: 177 Ind Oas. 60; I L R (1938) 

Lah. 374; 40 P L R 984; 11 R L 951 (2), as 
(8) 47 P R 1897, - 


` 


1989 


personal engagement and not the source 
of income is the test to be applied and 

if this test be so applied, the judgment- 
debtor in the present case would not be 
entitled to the exemption he seeks. In the 
Allahabad High Court the main test that was 
applied appears to be that the main source 
of income should be from agriculture and 
apparently this income should be derived as 
a result of personal employment in the 
business of agriculture, such as, ploughing 
and tilling the soil. In Jamna Prosad v. 
' Raghunath Prasad (7), Tadbal and Muhame 
mad Rafiq, JJ. drew a distinction between 
gamindarit and cultivation and this was 
repeated again in Bachan Singh v. Bhika 
Singh (8). by Iqbal Ahmad, J., who said 
that an agriculturist was a man who was 
ordinarily designated as such. In Habibul 
Razzaq v. Shiam Bahadur (9), Bennet, J. 
held that a man who did not himself plough 
or sow but cultivated through hired labourers 
was not an agriculturist, and to much the 
same effect is the recent decision of 
Niamatullah, Ag. O. J. reported in Araz Bibi 
v. Mubarak Alt Khan (10). 

In the neighbouring Oourt of Oudh 
similar views obtain and reference in this 
-connection may be made to Luchhman 
Dass v, Partapi (11), Sukraj Kuer v. Harnam 
Singh (12), and Raghunandan v. Sheo 
Prasad (13). In the Calcutta High Court the 
reported decisions again lay down the 
similar test. In Ashmatulla Sirear v. 
Pan Mahmud, 35 Ind. Oas. 343 (14), Fletcher 
and Walmeley, JJ. held that agricultariste 
within the meaning of this section would 
apparently be only the class of common 
agriculturiste, that is the ratyats who till 
the field and whose main source of liveli- 
hood is cultivation. In Surangint Deby v. 
Kedar Nath Chandra, 63 Ind. Oas. 681 (19) 
Chatterjea and Newbould, JJ. held that 
& person was not an agriculturist within 


7) 85 A 307; 19 Ind. Oas. 195; 11 A L J 487. 
SAIR 1927 All. 601; 106 Ind. Cas. 49; L E 8A 


Rey. 

(9)A I R1935 All. 293; 153 Ind. Oas. 511;(1935) A 
L J 308; 7R A 514(2); (1985) R D 18; L R 16A 
176 Rev. 

(10) AIR 1938 All 85; 173 Ind. Oas 337; (1937) A L 
J 1314; 1938 R D 82; 1988 A L R 114;10R A 


474. 
(11) A IR 1925 Ondh 365; 85 Ind. Oes. 700; 100 & 
ALR 1275, 

(12) A IR 1932 Oudh 76; 136 Ind. Oas. 335;8O W 
N 1353; Ind. Rul. (1932) Oudh 127; 16 RD 130. 

(13) A I R 1933 Oudh 70; 141 Ind. Cas 246; 90 W 
N 1008; L R18 A (O) 421; 16 RD 572; Ind, Rul. (1983) 


Oudh 50. 
(14) 35 Ind. Cas, 343; A I R 1916 Cal. 891; 20 O W N 


874. 
(15) 63 Ind. Cas, 681, 
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the meaning ofthis section if his only source 
of living was not by cultivation of laud. 

In the Bombay High Oourt the view 
laid down in Jiwan Bhaga v. Hirao Bhatjz 
(16), still holds the field. There, West and 
Birdwood, JJ. held that a person to come 
within the meaning of the section must 
be an agriculturist in the strictest sanse 
and it was for an agriculturist in that sole 
character that protection was meant. In 
Rubine v. Balwant Rai Ram Narayan ‘17), 
Macleod, O. J. and Ooyajee, J. held that 
it was for the judgment-debtor tn prove 
that he earned his living wholly or prine- 
cipally by agriculture or that he ordinarily 
engaged personally in agricultural labour 
before he could claim exemption. They 
held there that the mere supervision of 
cultivation was not sufficient to provide 
exemption. In the Madras High Court this 
question was recently considered by a Full 
Bench and it was held that an agriculturist 
within the meaning of this section must 
be a tiller of the soil really dependent 
for his living on the soil and unable to 
maintain himself otherwise. They did not 
favour the view that the test was that of 
the main source of income or that of the 
sole source of income. They found themselves 
unable to agree with the observation of 
Coldstream, J.(which are apparently obiter 
dicta in that decision that the term ‘agri- 
culturist” as used did not exclude a land 
owneror a person who does not depend solely 
or mainly on cultivation for his livelihood. 
A Full Bench considered the scheme of the 
section with particular reference to proviso 
(b) which exempted the tools of artizans and 
the implemants of husbandry of an agricul- 
turist, for coming to the conclusion that 
protection was intended by the gection for 
those persons only who did manual labour 
in fields. This Full Bench decision of the 
Madras Court reported in Lakshmayy1 v. 
Oficial Receiver, Masulipatam (18), reviewe 
eda good many of the previous decisions on 
the subject and may be taken to reflect the 
present considered views of the Madras Court. 
It was held by a Full Bench decision reported 
in Bank of Chettinad, Ltd. v. Ko San Ok (19) 
that a house occupied by an agriculturist 
for purposes of agriculture salone was 
exempt. Though the Fall Bench were 
dealing with the question whether a house 

(16) 12 B 363. 

(17) AIR 1923 Bom. 13; 105 Ind. Oas, 793. 

qeni L R (1937) Mad 777; 170 Ind, Oas. 198; AIR 
1937 Mad. 551; (1937)3 MLJ 11; 45 L W 704; (1937) 
M W N 584; 10 RM 147 (F B). 

(19) 11 R $73; 145 Ind, Oas, 826; A IR 1033 Rang, . 
327;6 R Rang. 39 (F B), -o ` 
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<" Was exempt or not, the Judges approved 

the decision of the Bombay and Allahabad 
. High Courts, to.which Ihave made reference 
‘‘already and therefore it would appear that 
z there, too, a strict construction of the term 
< -agTiculturist” has been adopted. In the 
; Nagpur Oourt ‘the proposition that the 
; Main source of subsistence should be agri- 
< Cluture to come within the proviso has been 
< doubted by Findlay, J. O. in a case reported 

in Ananddrao v. Pandurang, 105 Ind. 


-Oas. 129 (20), and again Mr. Macnair, | 
rå. J.O., Nagpur, in a case reported in Sadhu . 


. Ram v, Chapsi, 130 Ind. Oas. 81 (21) held 
-that. it was enough if the judgmentedebtor 
: got a substantial portion of his livelihood by 
-agriculture in order to claim exemption 
‘ provided by the section. 

, ‘An examination of the authorities men- 
tioned above indicates that there is an almost 
‘overwhelming weight of authority in favour 
-Of the view that the. section applies only 
-to. those who work in the fields and not to 
‘Persons who merely draw rents either in 
cash or on the batat system from their 
tenants. The balance of authority also 
appears to be in favour of the view that 
Persons who live on the land, whose main 
source: of income is from the land, which 
they cultivate through their own servants 
or hired labourers are not exempt, though 
it is only the Bombay High Court which 
has in clear terms stated that even the 
supervision of agricultural operations will 
not be sufficient to bring a person within 
the terms of this secticn. Theterm “agri- 
culturist” in the dictionary sense of that 
term does not necessarily mean an agri- 
cultural labourer, In the wider sense, a 
man may never touch a plough and yet 
be an agriculturist if he has no other 
occupation and lives on the land. An owner 
of a large tract of agricultural land who 
spends his whole time in supervising his 
Managers and other servants including 
agricultural labourers and thus supervises 
Cultivation, and who arranges for the 
marketing of the produce of his own soil 


80 obtained would be included in the defi- 


nation of the term “agriculturist’’ in this 
wider sense. It is at least arguable that 
there is no justification for reading into 
the terms of proviso (e) any words. which 
restict the meaning of the term “agricul- 
turist” to-a very strict or narrow sense. In 
proviso b), -the ‘term  ‘‘agriculturist” is 
obviously used.in a narrow. sense inasmuch 


$ { i E 5 he ; 
(20) 105 Ind. Oas.129; ATR 1928 Nagua3e. vv... 1. 


(31) 130. Ind: Oas. 81;:A LR 1931 Nag. 83°36 N I, 
$95; Ind. Rul. (1831) Nag. 17, | S RANER 
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as only the implements of husbandry. are 
protected in his cage as are the_tools of 

Here: ‘an 
agriculturist may be taken to be moreor less 
the agricultural labourer but it is not very 
clear whether the restrictions that are cone 
strued in ol. (b) should be extended to cl. 10), 
Olause (e) as it stood in 1882: Code, referred 
only to houses and buildings belonging to 
and occupied by agriclturists and the 
present Oode has added to these land im- 
mediately appurtenant to these houses and 
buildings and necessary for their enjoy- 
ment. Itis not without significance there- 
fore that the Legislature has either omitted 
or refrained from using words which would 
restrict the scope of the meaning of .the 
term “agriculturist.” It would appear there- 
fore that though there is a considerable 
body of authority on the one side, there 


‘are at least a number of plausible argue 


ments for the other which, in view of the 
general importance of the question and its 
constant recurrence before Courts of law, 


‘justifies an examination by a fuller Bench. 


I would therefore lay these papers before 
the Hon'ble the Chief Justice with a recom- 
mendation that the question be examined 
by a Bench of three or more Judges as 
the Hon'ble the Chief Justice directs. 


Addison, J.—I agree. 


Mr. Mela Ram, for the Appellant. 
Mr. Parkash Chand, for the Respondents. 


Judgment of Full Bench 


Dalip Singh, J.— The facts of this 
case are clearly and succinctly given in the 
Order of Reference where most of the rul- 
ings dealing with the point of law involved 
have also been cited. Tne decreesholder in 
this case took out execution against the 
judgment-debtor whose houses were attach- 
ed. The judgment-debtor objected that he 
was an agriculturist and his houses were 
exempt from attachment under s. 60 (1).(c),, 
Civil Procedure Code. The executing Court 
found that thejudgment-debtor did not till 
the land with his own hands, but two-thirds: 
of his land was leased out to.tenants and he 
received rent therefrom and one-third of 
his land was cultivated by himself through 
siris and sepis: the judgment-debtor had 
no other source of livelihood except the 
income so arisen from the land ard it. held 
on a consideration. of the rulings that in 
the, above circumstances the judgmente. 
debtor could not be said to be an agri. 
culturist. The judgment-debtor owned a 
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one-third share in about a thousand ghu- 
maons of land. It therefore dismissed the 
objections of the judgment-debtor, The 
judgmentedebtor appealed and the learned 
Single Judge referred the case to a Division 
Bench and thee Division Bench referred 
the case toa Full Bench. It is unnecessary 
to cite all the rulings from the various 
High Courts which are summarized in the 
referring order at length It is sufficient to 
say that the vast bulk of authority is to 
the effect that the jadgment-debtor in such 
. cases could nct be ccensidered an sgricul~ 
‘turist. Itis not always possible to reconcile 
“all the various tests proposed .for the mean- 
ing of the word “agriculturist.” I propose 
here to cite first of all the relevant clauses 
of s. 60: 

“(b) Tools of artizans and where the judgment- 
debtor is an agriculturist, his implements of hus- 
bandry and such cattle and seed-grain as may, in 
the opinion of the Court, be necessary to enable 
him to earn his livelihood as such, and such por- 
tion of agricultural produce or of any class of 
Bgricultural produce as may have been declared to 
be free from liability under the provisions of the 
next following section; (e houses and other buildings 
(with the materials and the sites thereof and the land 
Immediately appurtenant thereto and necessary for 
their enjoyment) belonging to an agriculturist and 
not let out on rent or lent to others or left vacant for 
a period of @ year or more.” 

The last words have been added to the 
Oivil Procedure Ocde by the Punjab 
Debtor's Relief Act. There is no definition 
of the werd “agriculturist” in the Oivil 
Procedure Code and the dictionary mean- 
ings vary from a husbandman, a farmer, to 
any person employed in the science cr art 
of agriculture. It is obvious that the 
widest Meaning of the term cannot be 
held to be the one contemplated in this sec- 
tion and this was conceded by the learned 
Oounsel for the appellant. If this widest 
meaning were taken, a professor of agricul- 
ture in a college who had not the remotest 
connection with any actual piece of land, 
might be held to be an agriculturist. If 
the narrowest meaning is taken then the 
term “agriculturist’ would mean a person 
actually tilling the soil. The contention 
of the learned Oounsel for the appellant 
has varied during the course of the argu- 
ments from time to time, but finally he 
claimed that the true construction of the 
word “agriculturist’ was a person engaged 
in agriculture, that is whose main occupa- 
tion 18 agriculture, that ie cultivation of 
the land personally or through the medium 
of intermediaries, whether tenants, Part- 
mers or servants, It appears to me, how- 
ever, that where a word is used in an Act 
which is capable of: various shades of mean- 
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ing, the particular meaning to be attached 
must be arrived at by reference to the 
scheme of the Act or of the section in pare 
ticular taken as a whole. It is also obvivus 
that the word “agriculturist” must mean 
the same whether used incl. (b) or cl. (e) 
of s. 60. Reading cl. (6) of the section it 
appears to me clear that the juxtaposition 
of the word “‘agriculturist” along with the 
word “artizin” implies a person who occu- 
pies himself in tilling the soil and whose 
livelihood depends on this tilling of the soil, 
It csuld hardly be said that the term 
“artizan meant merely a person who engag- 
ed himself in the practice of some handie 
craft without reference to the fact that the 
person maintained himself by the practice 
of that handicraft. Otherwise a man who 
made a hobby of some handicraft might 
say that for the purposes of this section 
his tools were exempt from attachment 
because he was an artizan. But the mean- 
ing of ‘artizan’ is not in this section clearly 
a person who merely engages in some parti- 
cular handicraft for pleasure or as a hobby 
or even as an additional source of income, 
but it means a person who employs himself 
in a handicraft personally and who depends 
for the living essentially on the proce:ds 
derived from that handicraft. 

Similarly, the word ‘agriculturist’ in this 
section, if appears to me, means a person 
who personally engages himself in the 
tilling of the soil and whose livelihood de- 
pends upon the proceeds derived from that 
tilling of the soil. This appears to me to be 
the natural construction of the words as used 
in the Oivil Procedure Oode, and in this 
way of lcoking at the matter it would seam 
obvious thata person such as the present 
judgment-debtor could not be said to be an 
agriculturist, for a man merely receiving 
rent from tenants or the income of produce 
derived by the employment of servants or 
partners could not be said to be personally 
engaging himself in tilling the sol and 
could not be said to depend for his liveli- 
hood upon the proceeds derived from go 
engaging himself in the tillage of the soil. 
So far as our own Oourt goes, from the 
earliest ruling, Gurbakhsh Singh v. Ghulen 
Qadir (6), down to the latest rulings 
in Sant Ram v. Buta Khan (5), and 
Balwant Singh v. Anjuman Imdad Bahami 
Qarza (22), it has never been held that 
a person merely drawing the income from 
tenagis or from the produce actually raieed 
by servants is to be regarded as an 


(23) A I R 1989 Lah. 40; 180 Ind. Ona, 242; 41 P LLR.. 
25; 11 R.L 666, 
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agriculturist for the purpéses of this sec- 
tion. The learned Counsel was not able 
to draw our attention to any authority of 
this Court which would support him. Simia 
larly, as pointed out in the referring order, 
the general trend of the rulings in the High 
Courts of Allahabad, Bombay and Calcutta 
is also to the same effect. There is only one 
ruling of Nagpur, Anandarao v, Pandurang, 
105 Ind. Oas. 129, (20) and a ruling of Madras 
Muthuvenkatarama Reddiar v. Official 
Receiver, South Arcot (23), whereit appears 
to have been held that actual tilling of the 
soil was not essential for the purpose of 
making a man an agriculturist. In 
Lakshmayya v. Official Receiver, Masuli- 
patam (18) a Full Bench propounded a test 
different to the test proposed in Muthuven- 
katarama Reddiar v. Official Receiver, 
South Arcot (23). In the Full Bench 
ruling it was pointed out that the test was 
not whetker the main source of income 
was from agriculture. nor wasit whether 
the sole source of income was agriculture; 
tbe true test was that protection was intend- 
ed to be given to those 

“who are real tillers of the land and that an agri- 
culturist in this section isa person who is really 


dependent for his living on tilling the soil and 
unable to maintain himself otherwise.” 


Thus, the general current of authority 
would appear to support the view that the 
present appellant is not an agriculturist. 
If it were necessary to define the word 
‘agriculturist’ so as to include all possible 
cases, I would prefer to define it as mean- 
ing a person whopersonally engages him- 
self in the occupation of tilling the soil 
and who derives his livelihood from that 
occupation and cannot or does not maintain 
himself from other sources. I do not mean 
thereby that the sole source of his income 
or the main source of his income must be 
this occupation of tilling the soil. No doubt 
in most cases a rough and ready test would 
be afforded by considering the main source 
of income or the sole source of income, bnt 
that in my opinion is not an absolutely 
correct test, The true test is whether a 
man personally engages in tilling and whe- 
ther this occupation is essential to hig 
maintenance. I would therefore hold in this 
case that the appellant is not an agricultus 
rist and would uphold the decision of the 
trial Oourt and diemiss this appeal with 
costs. 

Monroe, J.—I agree, 

Ram Lall, J.—I also agree, Š 

33) 49 M237; 92 Ind. C ae es 
50 MT J 90. 9 ng. ;A R 1926 Mad. 350; 
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OUDH CHIEF COURT 
Second Civil Appeal No. 252 of 1937 
September 18, 1939 k 
RADHA KRISHNA, J. 
Khan Bahadur AMJAD ALI KHAN— 
PLAINTIPE-— APPELLANT 
versus 7 
Musammat BISMILLAHAN AND 0THERRSE— 
DBSFEND4NTS—RgSPONDENTS 

Oo-sharer—One co-sharer cannot erect building 
upon joint property without consent of others, 
although its erection may not cause direct loss to 
others. 

One of several joint owners of land is not entitl- 
ed to erect a building upon the joint property 
without the consent of other co-sharers notwith- 
standing that the erection of that building ma 
cause no direct lossto the other joint owners. 
he cannot build himself, it follows that he cannot 
let out any portion of joint land to his exclusive 
rtyaya for the purpose of een Najiu Khan 
v. Imtiaz-ud-din (1), Ram Lal v. Muhammad Amir 
Mustafa Khan (2) and Jalal-ud-din Khan v. Rampal 
(7), followed. 

Oase-law discussed.] 

e equities in a case where the construction has 
been completed would be entirely different from 
those of a case where objection has been taken 
just at the time when construction is started. 


S. C. A. against the order of the Addi- 
tional Civil Judge, Gonda, dated March 4, 
1937. 


Mr. Mohammad Ayub, for the Appellant. 


Messrs. Akhlaque Husain and Abrar 
Husain, for Respondent No. 4. 


Judgment.—tThis is the plaintiff’g 
second appeal. Tne dispute in this case 
relates to a Village site demarcated by 
Plot No, 2738 situated in mahal Dilawar 
Jot, village Utraula, District Gonda. The 
plaintiff-appellant is owner of this mahal 
to the extent of one-half and the responde 
ents Ncs. 1to3 own the other half. The 
defendants Ncs. 4 and 5 started constructe 
ing houses onthe said plot whereupon 
the plaintiff, who isthe owner of the half 
share in itas stated above, brought the 
present suit for joint possession thereof 
and fora perpetual injunction against the 
defendants restraining them from construct- 
ing any building thereon. 

The defences put forward hy the defend- 
ants were, firstly that the house was being 
constructed on the site of a very old house 
and further that the defendants Nos. 4 
and 5 were constructing the house with the 
permission of the defendants Nos 1 to 3, 
and as no injury was involved thereby to 
the plaintiff, he was not entitled to sue. 

The tris! Court held that there was no 
old bouse standing on the plot in dispute 
and further that the building would not, 


1939 
adversely affect the plaintift's interest. 
In the result, it dismissed the suit holding 
that the plnintiff would suffer no loss if 
the building was completed and if it was 
demolished, the defendants Noa. 4 and 5 
would suffer some loss. 

The learned Additiona] Oivil Judge of 
Gonda onappeal by the plaintiff took 
the same view of law and held that the 
balance of convenience was with the res- 
pondents and, therefors, dismissed the 
appeal. No other plea seems to have been 
considered by or pressed before the lower 

Appellate Court, 
- The plaintiff has come up in second 
appeal and the learned Oounsel for the 
appellant has argued that no co-ssharercan 
appropriate to his own exclusive use any 
specific plot of joint land or let it out to 
a tenant of his own for building purposes 
without the consent of other co-sharers 
and the non-consenting co-sharer has a 
right to question the act of such & co- 
sharer without showing any special incon- 
venience or injury to himself. 

In my opinion the contention of the 
learced Oounsel for the appellant must 
prevail. It has been well-settled law that 
one of several joint owners of land isnot 
entitled to erect a building upon the joint 
property without the consent of other co- 
sharers notwithstanding that the erection 
of that building may cause no direct Ices 
to the other joint owners. If he cannot 
build himself, it follows that he cannot 
let out any portion of joint land to his 
exclusive riyaya forthe purpose of build- 
ing. The following cases, as well as many 
others, support the view that I have express- 
ed above :— 

(1) Najju Khan v., Imtiazud-din, I. L. R. 
18 Allahabad p, 115 (1). 

(2) Ram Lal and another v. Muhammad 
Amir Mustafa Khan and others, A. I. R. 
1925 All. 700 (2). 

The lower Appellate Court hae relied 
upon a decision of this Court in Parmat 
v..Mohan and others, 3 O. W. N. p 564 
(3) and has quoted thefollowing passage 


therefrom :— 
“The law on the point, so far as the Province 
of Oadh is concerned, was laid down by 
ie, A. J. O., so far back asthe year 1894 in 
Tilok v. Ramadhin, (1894) 8. O. No 270 (4). In 
that case Mr. Spankie laid down the rule that 
where a co-owner of joint land sued to have a 


‘1) 18 A 115; AW N 1895, 243. 
2) A IR 1925 All. 700; 85 Ind. Oas. 849: LR 6 
A 274 Oiv. 
(3) 30 WN 564; 95 Ind. Cas. 364;AI R 1926 
413; ILR7 A(O) 337; 13 OL J6l, ` 
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permanent building erected on the land b 
another co-owner removed, the Court should we} 
the amount of substantial mischief done to the 
plaintiff, and compare it with that which would 
be inflicted upon the defendant, and if the balance 
of the convenience is in favour of the plaintiff, 
it should insist upon the removal of the building. 
If however the balance the convenience lay on 
the side of the defendant, the Court should leave 
the plaintiff to his remedy by partition. Thig 
case was Cited with approval by Ohamier, A.J. O., 
in Kallu v. Gaya Din, (1904) 7 O. O. 389105), In 
this case the plaintiffsued some of his co sharers 
for ion of a piece of shkamilat land and for 
demolition of  chaupal erected thereon by them, 
Tt was found that es the construction of the 
chaupal the road been blocked up to some 
extent and on that view ofthe case the plaintiff 
was given a decree for demolition of the building 
on the ground that the damage could not be 
remedied by partition, So faras I am aware that 
rule of law been consistently followed in the 
Province of Oudh and I have always been of opi- 
nion that it is a correct rule of law.” 


In this case two previous cases of the 
late Court of the Judicial Commissioner of 
Oudh, Tilok v. Ramadhin (1894) 8. O. Ne. 
270 (4) and Kallu v. Gaya Din, (1904) 7 
0. 0. p. 362 (5) were relied upon. All these 
were cases where the construction compe 
lained of bad been completed and no 
action was taken by the non-consenting 
co-sharers at the time of the construction. 


The learned Oounsel] for the respondent 
relies strongly upon the following obser- 
vation of their Lcrdsbips of the Privy 
Conncil in Midnapur Zamindary Company, 
Limited v. Naresh Narayan Roy and 
others, L. R. 51 I. A. 293 at p. 296 (6) :— 

‘Where lands in India are so held in common 
by co-eharers, each co-sharer is entitled to culti- 
vate in his own interests in a proper and husband- 
like manner any part of the lands whichis not 
being cultivated by another of his co-sharers, but 
he ie liable to pay to his co-sharers compensation 
in respect of such exclusive use of the lands. 
Buch an exclusive use of lands heldin common 
by eco-sharer isnot an ouster of his co-sharerg 
from their proprietary right as co-sharersin the 
lands. When co-sharers cannot agree how any 
lands held by them in common may be used, the 
remedy of any co-sharer who objects to the exclu- 
sive use by another co-sharer of lands held in 
common isto obtain a partition of the lands.” 


The above observation of their Lordships 
of the Privy Council was considered in a 
Bench decision of this Oourt in Jalalyd- 
din Khan v. Rampal and another, 4 O. W°N, 
9711 (7). In this case the learned Judge 


(5) 7 O O 363. 

6) 51 I A 293 at p. 296; 80 Ind. Oas. 837; A IR 
1924 P O 144; 28 Bom. L R 651; 47 M LJ 23; 51 
O 631; 35 M L T 169; (1924) M W N 723; 290 
W N 3:20 LW70LR5APO 1387; 34L 
J 76; 3 ‘Pat. L R 198; 6 PL T 750(P 0). 

Vk a -N 871;-105- Ind. Oas, 359; A I R 1997 
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‘observed at p. 874* of the report :— 

“The rule is that one co-esharer has no right 
to appropriate to himself a specific portion of 
the common land, and to exolude his co-sharara 
‘from all use and eu tarde of the same without 
a lawful partition, But where a person has been 
in possession of a pieceof joint land fora long 
time without any let or hindrance by the other 
co-sharers, the latter have nofight to eject him or 
his transferee or to disturb his possession or enjoy- 
ment otherwise. than by seeking partition, Such a 
ceo-sharer or his transferes is entitled to continue 
in such possession, so long as such user does not 
interfere with the use of other co-sharers of what 
is in their possession.” 

‘As regards the observations of their Lord- 
ships of the Privy Oouncil in Midnapur 
Zamindary Company, Limited v. Naresh 
Narayan Roy and others, L. R, 511, A. 293 at 
p. 296 (6), quoted above, they observed that 
they read those observations as supporting 
the general rule of law etated by them. 


One other case, which although not cited | 


at the Bar, must -be taken notice of. It 
is Gaya Prasad Singh and others v.-Somesh- 
war Nath Singh and others, 3 O. W.N. 
Supplement 230(8) in which Mr. Justice 
Hasan (later Sir Wazir Hasan, O.J.) on 
the authority of the above-mentioned Privy 
Ooancil case heldthat when one co-sharer 
raised structures on a plot of land, the 
remedy, if any, open tothe other co-sharer 
was to obtain a partition but there might 
be circumstances in which the Court might 
permit the demolition of structures, and 
for those circumstances the learned Judge 
referred to the decision in Parmai v, Mohan 
and others, reported in 3 O. W., N.564 (3), 
In my opinion the cases referred to.above 
of the late. Court of the Judicial Commig- 
sioner, of Oudh as well as- the -cases in 
Parmat v. Mohan, 30. W. N. 564 (3) 
and Gaya Prasad Singh and others v. 
Someshwar Nath Singh and others, SO. W.N. 
Supplement 230 (8) would apply where 
a coesbarer has already completed the con- 
struction complained of and would not 
apply to a case where the construction ig 
objected to just at the time it is started. 
In my opinion the equities in a cage 
where the construction has been completed 
would be entirely different from those of 
a case where objection has been taken 
jast.at the time wher construction is started. 
Further, I am of opinion that the observa- 
tion of their Lordships of the Privy Council 
in Midnapur Zamindary Company, Limited 
v. Naresh Narayan Roy and others, L. R. 
51 I. A, 293 at p. 296 (6), quoted above 
does not support the wide proposition con- 
(8) 8 O WN 230 Sup; 98 Ind. Oaa 701: LRO A 
(O) 13. 
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tended for by the learned Counsel for the 
respondents. The point arising in the 
present case did not arise before their 
Lordships of the Privy Council and I do 
not think that the observation of their 
Lordships can be so interpreted as to entitle 
One cossharer to appropriate to his own 
6xclusive use any portion of joint propert 
without the consent of other ecesharers in 
the absence of anv direct loss to them 
and thus instead of suing for a partition 
himself force a partition upon his other 
co-sharers. I am of opinion that the view of 
law as laid down by a Bench of this Court | 
in Jalaluddin Khan v. Rampal and another, 
reported in 4 O, W. N. 871 (7) must be fol- 
lowed. | 

In my view the decrees passed by the 
Courts below have proceeded upon a wrong 
view of law and must be set aside. 

No other point has been pressed in this 
appeal. 

The result is that I allow the appéal,set 
aside the decrees passed by the (Oonrtg 
below, and decree the plaintiff's suit with 
costs throughout. 


8, Appeal allowed. 


a anan 


MADRAS HIGH COURT 
Full Bench 
O. P, No. 146 of 1938 
November 10, 1938 
Leaca, O. J., MADHAYAN NAIR, 
VARADACHARIAR, VENKATARAMANA Rao AND 
ABDUR RAHMAN, JJ. 
VOORA SREERAMULU OHRTTYy— 
PETITIONER 


VETSUS 
COMMISSIONER op IN OOME-TAX, 
MADRAS—Responpgant 

Income Tax Act (XI of 1932), a, 68 (2), Proviso 1— 
Order dismissing application jor revision of pre- 
judictal order, is prejudicial within -meaning ‘of 
a. 66 (3) — Commissioner's order need not be more 
prejudicial than order complained of— Proviso l; 
effect of —Firat part, if means that Commissioner can 
render provisions of s. 66 (3) nugatory by dismissing 
assesaee's petition without stating reasons... 

It is not essential that the Commissioner's order 
must be more prejadicial than the order complained 
of before it can come within the purview of s 66 (9), 
Income Tax Act.. The section does not gay so. All 
that it contemplates is a . prejudicial order. If an 
order ofthe Income-tax Officer is prejudicial, an order 
Which c it -or rejects an application asking 
that it be revised is alao prejudicial. Venkatachalam 
Chettiar v. Commissioner of Income-t az, Madras (1), 
Overruled. map" 

The second part of Proviso 1 tos. 66 (2) cannot be 
read aa governing the first, The effect of the. Provigo 


. co. 4p this. A reference shal} lie, only when: a. question 
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of law arises out of the order passed under s. 33 but 
if the matter is one which relates to an order under 
s. 31 ora, 33,8 question of law which arose out ofthe 
previous order alone cannot be referred. Reading 
the first part of the proviso as standing alone, it does 
not mean that the Ogmmissioner oan render the pro- 
visions of sub-s (2) nugatory by dismissing the 
assessee's petition without stating his reasons, 
When the Commissioner receives & petition filed 
under s 33 it is his duty to consider it and pass an 
order on it. Whether a question of law arises on an 
order of the Commissioner passed on an application 
under s. 33 will depend on the circumstancesof the 
particolar case, but because a question of law is not 
pet out in an order it does not necessarily follow that 

a question of law does not arise. 


Mr. K. Bhimasankaran, for the Petitioner. 


Mr. M. Patanjali Sastri, for the Responde 
ent 


Order of Reference 


Leach, ©. J.—A preliminary objection 
has been taken on behalf of the Qommis- 
sioner of Income-tax. It is said that the 
application for reference is incompetent 
and reliance is placed on the decision of this 
Oourt in Venkatachalam Chetitar v. Com- 
missioner of Income-tax, Madras (1), where 
it was held that the words “otherwise pre- 
judicial” appearing in a. 66 (2), Income Tax 
Act, meant an order made by the Commis- 
sioner altering the position of an assesses 
or applicant to that person's prejudice. If 
the order of the Income-tax Commissioner 
merely confirmed an order, this would not 
amount to passing an order prejudicial to 
the petitioner or applicant under this sece 
tion. It seems tous thuat thia question is 
open to further argument and must be 
Teferred to a Full Bench of five Judges. 
The question referred will be in these 
words: ‘Was Venkatachalam Chettiar V. 
Commissioner of Income-taz, Madras (1), 
rightly decided ?” 


OPINION. 

Leach, C. J.—The question which has 
been referred is whether the case in 
Venkatachalam Chettiar v. Commissioner of 
Income-tax, Madras (1), was rightly decided, 
The answer dependson the meaning to be 

iven tọ the word “prejudicial” in s. 66 (2), 

come Tax Act. Section 66 (2), states that 
within sixty days of the date on which he 
is served with notice of an order under 
s. 33, enhancing an assessment or otherwise 
Prejudicial to him the assessee may require 
the Commissioner of Incomiestax to refer to 
the High Oourt any question of law afising 


(1) 58 M 367; 156 Ind. Osas. 64;-A IR 1995 Mad. 
y : re E J 327;41 L.W 329; (1935) M-W N 576; TR 
1 s ~- d wii. = H 
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out of the order. Section 33, authorizes the 
Oommissioner of Incomestax of his own 
motion to call for the record of a proceed. 
ing under the Act which has been taken by 
an authority subordinate to him or by him- 
self when exercising the power of an Assist- 
ant Commissioner under sub-s.(4) ofa 5, 
and having called for the record he is em» 
powered, subject to the provisions of the 
Act, to pass such order as he thinks fit, but 
he may not passan order prejudicial to an 
assesses Without hearing him or giving 
him a reasonable opportunity of being 
heard. The section makes no mention of 
the right of an assessee to move the Oom- 
missioner to take action but as the Com- 
missioner may take action of his own 
motion, the assessee must have the right of 
calling his attention to a prejudicial order 
and of asking that action be taken. This in 
fact frequently happens. 


In Venkatachalam Chettiar v, Commis- 
stoner of Income-tax, Madras (1), the peti- 
tioner applied to the Income»tax Officer for a 
refund of income-tax under s, 48 of the Act, 
but his application, was refused. The 
petitioner then filed an application asking 
the Commissioner to revise the order of the 
Income-tax Officer under s. 33, Having 
heard the apvlication, the Commissioner 
refused to interfere. The petitioner then 
required the Oommissioner to refer the 
matter to the High Court under a. 66 (2) 
of the Act as involving a question of law. 
The Commissioner dismissed the applica- 
tion on the ground that it was incompetent. 
His reason was that his order under s. 33, was 
not one enhancing the assessment or othere 
wise prejudicial totheapplicant. In accept- 
ing this interpretation, Beasiey, 0O. J, 
observed : 

~“What s. 33, clearly -contemplates is an order 
made by the Commissioner which altere the position 
of an assessee or an applicantto that person's preju- 
dice. In this particular case , his position had been 

rejudiced already by the refusal of the Ineome-tax 

fficer to grant him the refund which he required. 
The Oommissioner’s order did no more than leave 
him in that position and, it is quite clear to us, was 
not an order which was prejudicial tothe petitioner 
in the sense intended, DA, that his position at 
that time, that ia the date of the Oommissioner's 
ore was altered by that order to oneol prejudice to 


With these observations the other Judges 
(Ramesam and King, JJ.) agreed. With 
great respect I am unable to accept this 
interpretaticn. It means that the Oommis- 
sioner’s order must be more prajudicial 
than the order complained of before it can 


come within the purview ofs. 66 (2). The 


section does not say so. All thatit contem- 
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plates is a prejudicial order, It seems to me 
that if an order of the Income-tax Officer 
is prejudicial, an order which confirms it or 
rejects an application asking that it be 
revised is also prejudicial. it could not be 
said that a decree of an Appellate Gourt 
dismissing an appeal from a Court of first 
instance is not prejudicial to the appellant. 
It is just as prejudicial as the original 
decree. There is no difference in this respect 
between the dismissal of an appeal and 
the dismissal of an application for revision 
when the law permits such an application 
to be made. In expressing this opinion I 
have not lost sight of Prov.1 tos, 66 (2), 
which reads as follows : 

“Provided that a reference shall lie from an order 
under 8. 33 only ona question of law arising out of 
that order iteelf, and not on a question of Jaw arising 
out of a previous order under s, 31, ors. 32, revised by 
the order under a. 33.” 

Section 66 (2), also applies to ordera made 
under ss.3land 32. Mr. Patanjali Sastri 
has suggested that the provieo only relates 
to orders under ss, 31 and 32, revised under 
8, 33. In other words, he asks the QOourt 
to read the second part of the proviso, as 
governing the first para. I donot read it 
in that way. I consider the effect of the 
proviso to be this A reference shall lie 
only when a question of law arises out of 
the order passed under s. 33, but if the 
matter is one which relates to an order 
under 8, 31 or 8, 32,8 question of law which 
arose out of the previous order alone cannot 
be referred. Reading the first part of the 
proviso as standing alone, it does not mean 
that the Commissioner can render the pro- 
visions of sub-s. (2), nugatory by dismissing 
the assessee’s petition without stating his 
reasons. When the Commissioner receives 
a petition filed under s. 33, it is his duty 
to consider it and pass an order on it. lt 
the petition relates to an order of the 
Income tax Officer, the consideration of the 
petition involves the consideration of the 
Income-tax Officer's order and if the Come ` 
missioner dismisses the petition without 
mentioning the question of law, supposing 
one arises on the orter complained of, the: 
Commissioner's order must be read with 
the order ofthe Income-tax Officer. Whe- 
ther a question of law arises on an order 
of the Commissioner passed on an applica- 
tion under-s. 33, will depend on the circum- 
stances of the particular case, but because 
a question of law is not set out in an order 
does not necessarily follow that a question 
of Jaw does not arise., The Commissioner 
cannot, of course, be required to receive a- 
frivolous or belated petition, 
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Our attention has been drawn to the 
case in Central India Spinning, Weaving 
and Manufacturing Co., Ltd. v. Commissioner 
of Income-tax, Central end United Proe 
vinces (2), in whieh the Nagpur High Oourt 
followed the decision in Venkatachalam 
Chettiar v. Commissioner of Income-taz, 
Madras (1) and considered Prov. 1 tos. 66 
(2), The Court accepted Venkatachalam 
Chettiar v. Commissioner of Incomestaz, 
Madras (1), without discussing it and there 
fore its judgment does not carry the matter 
further. With regard to the proviso, the 
Court considered that its trae Intent is that 
a question of law that is common to both 
the Assistant Commissioner's and the Oom- 
missicner’s Order is nota proper sabject- 
matter of a reference unless the question 
of law israised on a referetce from the deci- 
sion of the Assistant Commissioner. This 
question does not arise in the present case 
and we are uot called upon to discuss it. 
The answer that I would give to the ques- 
tion referred is that Venkatachalam Chete 
ttar v. Commissioner of Income-tax, Madras 
(|), was wrongly decided and that an order 
which dismisses an application asking for 
the revision of a prejudicial order must be 
deemed to be prejudicial within the mean- 
ing of s. 66 (2). The cost of this reference 
will be made costs in the case ont of which 
it arises and we fix the amount at Rs. 150. | 


Madhavan Nair, J.—I agree. 
Varadacharlar, J.—I agree. 
Venkataramana Rao, J.—I agree. 


Abdur Rahman, J.—I concur and wish 
to add nothing more. 


N.-D. Answered in negative. 


(2 101 T 0 131;171 Ind. Cas, 797; AI R1937 Nag: 
154; I LR (1938) Nag. 133; 10 R N 137. 





LAHORE HIGH COURT 
Oriminal Appeal No. 760 of 1938 
November 10, 1938 
Youne, C. J. AND BLiOKBE, J. l 
SADDU s/o AMIR AND otTaBes—Conviors—’ 
APPELLANTS 


VETSUS 

EMPEROR—Oppositg Party 
Penal Code (Act XLV of 1860), se. 100, 804 1)— + 
In voluntarily causing death, accused held did not, in: 
circumstances, exceed rightof private defence—Fight 
between two partics—One person from ons party 
running but chased, and overtaken and killed by” 
another from op party —Chaser held | 7 
under s. 304 (1), having exceeded his right of private 


— 


kad 
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Held, on facts that the accused had not exceeded 

their right of private defence in fetching weapons 

their Aavelt and that in the oircumetance 

this right extended to the voluntarily causing of 

death. They were not, therefore, guilty of any 
offence e 


Where in a course of fight a person from one of 
the parties runs away but is chased by another 
from the opposite party and is overtaken ata con- 
siderable distance and is killed, the person chasing 
would be deemed to have exceeded his right of pri- 
vate defence and is therefore guilty under s. 304 
(1), Penal Gode 


Cr. A. from the order of the Additional 
Sessions Judge, Lyailpur, dated August 
13, 1938. 


Mr. M. L. Puri, for the Appellant. 


Mr. D. C. Ralli, forthe Advocate-General, 
for the Crown, 


Blacker, J.—Sadu appeals from a cone 
Viction under s. 302, Penal Code, and a 
sentence of transportation for life, and 
Dulla, Said, Sanata, Anwar and Mamura 
from a sentence of imprisonment under the 
second partof s, 304, Penal Code, in respect 
ofa fight which took place about midday 
on April 27, 1938, at Halla Khichian in the 
Sheikhupura District, Their appeals are 
before us. The story for the prosecution 
is that there was a fight over water in the 
morning of this day and two of the accused, 
Banata and Mahabati, in the course of this 
fight, assaulted Amir, whois a prosecution 
witness, and slapped him, Later a party 
consisting of Bahawal and Nura, who have 
both been killed, and Mamun and Amir, 
who have received injuries, went to 
remonstrate with the party ofthe appellants, 
After an exchanges of abuse, the six appel- 
lants together with Mahabati and another 
Mamura who is a sambal by cas.e, who 
have both been acquitted, and one Wasawi, 
who. was killed in this ight, went into their 
haveli and came out armed with hatchets 
and ` dangs. Bahawal, anticipating an 
attack, picked up a broad piece of wood and 
struck the first blow at Wasawi and said, 
A general fight then ensuedin the course 
of which Bahawal was killed. Nura ran 
away fromthe spot with Amir chased by 
Wasawi and - Badu, appellant. The pro- 
secution do not clearly explain how Wasawi 
met his death, but it was in this chase that 
Nura was killed by Sadu. 

The learned Sessions Judge has found— 
and we concede that his reasons for go 
finding are satisfactory—that the come 
plainants’ party consisted not of four, but 
six-persons, the other two being Fateh Din’ 
and’ Qamar Din, who are prosecution wit-, 
nesas, Their presence has been admitted 
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by Ahmad Din, lambardar. The learned 
Sessions Judge has also found that the 
complainante’ party were armed. On this, 
we think, there cannot be the slightest 
doubt. Even according to the probabilities 
of the case, they would not have gone 
unarmed on their errand to expostulate for 
the assault committed uponAmir. Farthere 
more, the medical evidence shows that the 
appellants’ party also sustained a number 
of injuries and that many of these injuries 
were clearly caused with dangs. We hava 
not therefore the slightest hesitation in 
holding that the complainants’ party were 
the aggressors. This is shown clearly by 
the fact that they had not only the motive 
to be the aggressors but that they carried 
the fight to the appellants’ haveli, at a 
considerable distance from their own Place, 
Therefore there is not much doubt that in 
the first instance the appellants had the 
right of private defence and it is impossible 
for us to see that any of them except Sadu 
has exceeded it. If the complainants’ party 
appeared armed with dangs, the appellante’ 
party had every reason to apprehend that 
if they did not defend themselves—and 
defend themselves effectively—they were 
likely either to sustain grievous hort or even 
to be killed. They were perfectly within 
their right therefore in fetching weapons 
from inside their haveli and as in the 
circumstances their right extended to the 
voluntary causing of death, they had not 
exceeded that right by arming themselves 
with hatchets as well as dangs. The fight 
had been definitely provoked by the 
complainants’ party. In the circumstances 
therefore the injury caused to Bahawal as a 
result of which he died, and those caused to 
Mamun, are not injuries which exceeded, 
the right of private defence. l 
With regard to the killing of Nura, howe, 
ever, the case is somewhat diferent. We 
cannot concede that once he had ran away, 
any of the appellants were entitled to chase 
him and we find from the plan that the. 
place where he was overtaken and killed 
was over 200 karma from the place where 
the main fight took place. The perséns’ 
who ohased him were Wasawi, who has 
paid for this with his life and Sadu, 
appellant. In so pursuing Nura, they had, 
in our opinion, clearly exceeded .the right 
of eeli-defence and therefore as in the 
complete absence of auch a right the killing 
of Nura would have been clarly murder, 
the offence of Sadu falls, under. the Ist part 
of s..304,.Penal-Oode, Taking into cone 
Bideratton the fact that the complainanig 
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were tle a gregsors, that there 
considerable Saree OL that the pursuit 
although prolonged too far was started in 
ihe heat of the moment in this sudden 
fight and that there is no clear evidence 
to show that the seventeen injuries on Nura 
were mostly inflicted during this pursuit 
and not during the main fight, we consider 
that a sentence of three years rigorous 
imprisonment’ would amply meet the ends 
justice. 
: aa conclusion, therefore, the appeal of 
Sadu is' accepted to the extent that we 
alter his conviction from one under s. 302 
to one under the Ist part of s. 304 and 
reduce his sentence from transportation 
for life to three years’ rigorous imprison- 
ment. The other appellants, in our opinion, 
have not been shown to have exceeded the 
right of private defence to which they were 
undoubtedly entitled and have therefore 
committed no offence. We threfore accept 
their appeals and acquit them. 
D. Order accordingly. 





OUDH CHIEF COURT 
Second Civil Appeal No, 208 of 1936 


September 28, 1939 
7, JASUL HASAN AND KENNETT, Jd. 
Haji EWAZ MOHAMMAD AND ANOTHHR 
—PLaINTIFFS— APPARLLANTS 
VvETSUS 
NAGESHWARI PRASAD AND ANUTHER 
— DEFENDAN TS— RESPONDENTS 
Landlord and tenant—Under-proprtetor of grove— 
Rights of—If can be restricted in hts use of trees 
by aupertor proprtetor—Decree of under-proprietary 
ights of Judicial Commissioner’s Uourt, if contem- 
slats that under-proprietor should always maintain 
nd as grove. | 
: = rietor has a heritable and transfer- 
eee land and is to all intents and 
ses proprietor of the land with the only 
Koun that he is liable to pay rent to the 
superior proprietor. As the under-proprietor is the 
kesiku owner of the trees of the grove, he cannot be 
tricted ın his use of those trees. Nor does the 
denten of the Judicial Uommissioner declaring 
der- proprietary rights contemplate that the under- 
ka tor should always maintain the land as a 


oe Raza Mohammad v, Abdal Rahman Khan (1) 


, < person had obtained a decree from 


t of the Judicial Oommissioner of Oudh 
diese hisunder-proprietary rightin a grove anu 
the superior proprietor brought a suit claiming a 
declarations of his proprietary rights in the grove 
and also B declaration that as superior proprietor he 
was entitled to one-fourth share in the fruits and 
wood of the orchard or any other produce or crop of 
ihe orchard in suit or the one-fourth share of those 
annual profits or produce which may be obtamed 
from the use of the land of the orchard in suit in any 
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was ~ other way and also claiming an injunction restrain- 


ing the .under-proprietor from ‘ cutting down or 
causing any damage to any tree in the orchard : i 
Held, that the decree of the Judicial Commissioner 
did not entitle the plaintiff to any portion of the wood 
of the trees or to a share in profits which may be 
obtained from any use of the landof the grove; he was, 
however, entitled to one-fourth of the produce of the 
trees standing in the grove and-a deolaration to this 
effect could be made in his favour. No injunction, 
however, could be given, : 


S. O. A. against the order of the District 
Judge of Fyzabad, dated July 14, 1936, 


Messrs. Mohd. Wasim and Faiyaz Ali, 
for the Appellants, 


Messrs. S. N. Srivastava, Niamatullah 
and Mohd. Ayub, for the Respondents, - 


Judgment.—Tese appeals against 
decrees of tne District Judge of Fyzabad 
in Gross-appeals in the same suit have 
been brought by tne plaintiffs to the suit. 

The dispute im the case ielates to a 
grove of fruit trees having an area of 
3 beghas odd and situated in village 
Rauza Bijli, Perganah Tanda of the Hyze 
abad District. 


Nageshari Prasad, respondent No. 1, is 
the under-proprietor of the grove, having 
succeeded his father Kamta Prasad, who 
obtained a decree of undereproprietary 
rights from the Revenue Oourt and finally 
in appeal from ths Oourtof the Judicia 
Commissioner of Oudh on April 18, 1889, 
The plaintiffs claimed to be the superior 
proprietors of the grove and though this 
claim was disputed by both the responde- 
ents, it has been found by both the Oourts. 
below that they are tne superior proprietors 
of the grove and this finding is not now. 
challenged before us. As in the course of 
proceedings for correction of the khewat. 
respondent No. 2 was represented by rege- 
pondent No, 1 to be the superior proprietor 
of the land and as those proceedings termis 
nated in the Revenue Courts in tavour of 
respondent No. 2, the plaintiffs impleaded 
him also in their suit. Tneir allegation 
was that according to the decrse of the 
Judicial Commissioner referred to above, 
they were entitled to get one-fourth of the’ 
price of the fruit of the grove in suit. 
trom the under-proprietor, and in their suit, 
they prayed for the following reliefs. 

(a) A decree for declaration of right be passed 
in favour of the plaintiffs against the defendants 
Specifying that only the plaintiffs and not the 
defendant;No. 3 are entitled to recover from ithe 
defendants;Nos. land 2 ag superior proprietors 
the one-fourth share inthe fruits and w of the 
orcherd in suit or any other produce Or ) crop 
of the orchard in suit as ‘detailed ‘at thè foot 
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ofthis plaint or the one fourth share of those 
annual profits or produce which may beobtaimed 
from the use of the land of the orchard in suitin 

other .way. 

b) 1f the Gourt thinks it fit that a decree for 
possession ıs necessary, then, in accordance with 
-the prayer in the gforesaid relief (a) a decree for 

ssession . of the superior proprietary rights in 
fhe land of the orchard in suit as detailed at the 
‘foot of the plaint be granted to the plaintiffs 
against the defendants . 

' to In the case of.a decree respecting the afore- 
said -relief (b) Rs. 300 or more, the mesne profita, 
4, 6., the value of. fruits of the .treesand other 
produce and profit of.the superior proprietary right 
-in the land of the orchard insuit for three years 
rior to the filing of this suit, which may be 
und .due ufter enquiry, be recovered from the 
defendant No. 8 for the plaintiffs on payment of 
‘the deficit of the court-fee, if any, and proper 
orders be passed respecting. the recovery of the 
mesne profits during the -pendenoy of this suit. 

(d) A decree ftor the perpetual injunction be passed 
in. favour . of the. plaintiffsagainst the defendants 
specifying thatthe defendants should not cut 
-down any tree in the orchard in suit, neither 
‘cause ‘damage to any tree, nor erect any 
building which they. intend to .construct as . man- 
tioned ın the map prepared by the Commussiouer 
‘and filed on February 5, 41935, nor fix any 
machinery onthe said. plots of land or any other 
‘portion of thea orchard in suit, nor erect any 
other structure in any portion of the orchard in 
‘suit, also they should not -use the land of the 
orchard : in -suit in any other way detrimental 
the rights of the plaintiffs”, 4 i 


The learned trial Court decreed the plaint- 
iff's suit in the following terms: — 

“The plaintiffs’ claim for proprietary possession 
with respest tothe grove in suit is hereby decreed 
With: Ka, 15- against defendants Nos. 1 and 8 
respondents Nos, 1 and 2). The defendant No. L 

enjoined not to cut or injure in any manner 
the trees shown by the Commissioner as existing 
on the land in suit. The plamtiffa shall get their 
‘proportionate costs of the suit from ‘the defend- 
anta Nos. 1 and 3 who shall bear- their own costs, 
The claim for plaintifis’ declaration of title fails 
‘and is hereby dismissed with no" order -as to 
gosta,” < mM : 

Against this . decree both the parties 
‘appeuled to the District Judge. The 
learned Judge dismissed the appeal of the 
plaintifs but allowed respondent No. 15 
appeal in part and dismissed ihe plaintitis’ 
suit so faras it related to any injunction 
against defendant. (respondent) No. L. 
Against this decree, as Bala above, the 
Plaintiffs bring these appeals and 
respondent No. 1 -has filed cross-objec- 
tions. ' 4 

We have heard the learned Counsel for 
the parties at length and are of opinion 
that the appeal must be allowed in part. 
As will be seen from reliet (a) claimed by 
the plaintifis and reproduced above, the 
plaintifs claimed a declaration not only 
of their proprietary righisin the grove. Dut 
also a declaration to the effect tnat they 


184-—_35 & 36 


BWA MOHAMMAD Y. NAGRSHwARI PRASAD (OUDH) 


973 


- were entitled 


_ “as, superior proprietor to the one-fourth share 
in the fruits and wood of the orchard in guit 
or any other produce cr crop of the orchard in 
suit as detailed at the foot of this plaint orthe 
one-fourth share of those annual profits or produce 
which may be obtained from the use of the 
land of the orchard in suit in any other way.” 


We donot think that the decree of the 
Judicial Oommissioner entitled the plaintiffs 
to any portion of the wood of the trees or 
toa share in profits which may be obtained 
from any use of the land of the grove; but 
they are undoubtedly entitled to oneefourth 
of the produce of the trees standing in 
the grove. -There was to our minds no 
reason why a declaration to this effect 
should not have been made in their favour. 

As regards the injunctions sought in 
cl. (d) of the reliefs claimed, the learned 
Counsel for the appellants does not press 
for an injunction restraining the under- 
proprietor from erecting any building or 
fixing any machinery on the land or to 
put the land to any ase other than of an 
orchard, but he strongly protests against 
the learned District Judge’s order’ setting 
aside the injunction granted by the - trial 
Court by which the under-proprietor was 
restrained from cutting down or causing 
any damage to any tree in'the orchard. We 
do not, however, agree with his point of 
view in’ this-matter. An wunder-proprietor 
has a heritable and transferable’ interest 
in the land and isto all intents and pur 
poses: proprietor of the lund with the only 
restriction that he is liable to pay rent to 
the superior proprietor. In Raza Mohammad 
v. Abdul Rahman Khan (6 O. W. N. 921) 
(1), it was held that tne superior proprietor 
has no right of re-entry on the under-pro- 
prietary tenure and heis not entitled toa 
decree in ejectment, éven if the actual 
possession is with trespassers without any 
title, and that the under-proprietary tenure 
Carries with it both “transferability and 
hereditability, the two essential elements 
of ownership and the Ownership thus vests 
in the original underproprietor and notin 
the superior proprietor whose only right 
is to’ receive rent and, no more. This 
being so the trees of the grove are un- 
doubtedly the property of the under-pro- 
prietor and there seems to be no reason 
‘why hè should be enjoined not to deal with 
the trees which are nis property jin - any 
‘manner he likes. -It is true that-the decree 
of the: Judicial Commissioner entities the 
‘superior proprietor . to one-fourth of the 
_ d)6 O WN 991; 125 Ind, Cas. 388; A 1 B- 1929 
_Oudh '524;-13 R D 781; Ind, Rul (1080)'Oudh 308, 
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produce of the fruit trees growing on the. 
land but if the trees cease to: exist, the 
Buperior proprietorscan seek any -remedy 
that may be available to them atthe time. 
In fact as pointed out by the learned Couns 
. Bel for the respondents they ought to have 
in their cwn interest : got rent-fixed on the 
land in question at the settlements that 
followed the decree of the Judicial Oom- 
missioner. Anyhow this is the look-out of 
the plaintiffs themselves aud what we have 
to see in the present case is whether the 
plaintiffs were entitled to get an injunction 
against the under proprietor in regard to 
the trees of the grove. As we have said, 
the underproprietor is the absolute owner 
ofthe trees and he cannot be restricted 
in his use of those trees. Nor does the 
decree of the Judicial Commissioner con- 
template that the under-proprietor should 
always maintain the land as a grove, 

We therefore decree these appeals in 
part and modify the, decree of the lower 
Appellate Court by giving the plaintiffs 
a declaration of their proprietary right to 
the grove in suit andto the effect that as 
superior proprietors they are entitled to 
get a one-fourth share in thé produce of 

trees growing in the grove. The rest 
of the appeals is dismissed. ; 
_ The learned Oounsel for the réspondents 
does not press the cross-objections. They 
are also dismissed. _ F a 
. .We order each party to bear his own 
costs in this Oourt, This judgment will 
govern both the appeals. 


. Be n R Appeals partly allowed, 
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the confeasion-voluntarily, and. finally to cartify, 
after he has recorded the confeesion, that the con- 
fession wae, in his opinion, made voluntarily. 
After the confession has been recorded, the Magis- 
trate is in abetter position to say whether the 
confession was voluntary or not, for the manner’. in 
which it was made affords sqme indication whether 
it was made voluntarily. [p. 277, col. 1]. . aé 

It is im ible to construe s. 533 ot the Orimi- 
nal Procedure Oode so as to render it inadmissible 
to give evidence that the confessional statement 
was duly recorded, t.¢., that the statement . was 
voluntarily made and represents what was said. 
Naaru v. Emperor (1) aud Nazir Ahmad v. Emperor 
(2), considered and distinguished. [p. 277,col. 3.] °- 

‘Where the object of the conspiracy had. been 
carried out and.the conspiracy, had come to an.end, 
and the confession made t has no reference 
to the common intention of the conspirators, the 
confession 18 not admissible under s. 10, Evidence 
Act. Sital Singh v. Emperor (3), Emperor. tv, 
Vatshampayan (4) and Kunwar Sen v. Emperor. (5), 
relied on. kd). , o: 

The confession may, however, be taken. into con- 
sideration against a co-accased under s. 30 of:the 
Evidence Act, It may. not -stand on the same level 
as substantive evidence but. it may be used_,to 
is ama the substantive evidence. |p. 278, col. 
l. 


Where it is doubtful whether the accused said 
to the Sub-Inspector of Police that he would show 
the place where the deceased had been mordered 
or that he would show the place where he murdered 
the deceased, it must be taken that he stated that he 
would show the. where the deceased was. mur- 
dered. (p.275,coL 1] - é : be OE 

Or. A... from an order.of the Court of the 
Sessions-Judge,. Amraoti,.dated March 1, 
1939, “ste be ee” ee tt 

Messis, . T; J Kedar, R. Gi Rats 
R. D. Saranjame; J. -Sen and M. Adhikari, 
ior the Appellants, oy me 
- Mr, W. -R. Purantk, Advocate-General, 


r 
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for the Orown. ` `~ on 
`- Judgment.—The ‘appellants.’ Baliram 


Singh, sajaram Bapu, Waman Singh, 
Hiralal Brahmin, Motilal, Mungilal: and 
Obhote Khan nave been convicted of cone 
Spiring to murder Narayan Singh. Hira- 
lal Brahmin, Motilal, Mungilal. and Chhote 
Konan have also been convicted of: actually 
murdering him, . and. Baliram Singh, 
Rajaram Bapu and Waman Singh haye 
been convicied.of abetting that.murder. 
Hiralai Brahmin and Motilal, wno .were 
alicged to have done the actual killing 
Were sentenced to death, and tne other tive 
accused were. sentenced. to transportation 
for iite, . Farashram Singh and Hiralal 
Kalar, who were tried. jointly with . these 
accused on Charges ot conspiring to murder 
and abetting.the murder,. were acquitted. 
Tulsia, who i8 alleged to have. been a 
member of the conspiracy and to have 
taken part.in the murder, was. granted a 
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pardon and turned approver. An unusual 
feature of the case is that the assessors 
were unanimously of opinionthat all the 
appellants except Waman Singh were 
guilty of the offences with which they were 
charged, Inthe Sessions Court wholesale 
allegations of misconduct were made 
against the Police, but these have been 
more or less abandoned. 

On the morning of August 1, 1938, 
Narayan Singh was found lying seriously 
injured in the field of Lutturam 
P. W. No. b, just outside Ohandur Bazar. 
utturam at once made a report at the 
Station-house and Narayan Singh was 
taken in'a lorry to the Ohandur Bazar 
hospital where he died shortly afterwards 
without regaining consciousness. Narayan 
Singh had three incised wounds on the left 
Side on his head, varying in length from 
54” to 4?’ bone deep, and the skull was 
very extensively fractured. A portion of 
the left ear had also been severed and there 
was an incised wound on the middle finger 
of the right hand. With such serious 
injaries it is surprising that he survived 
‘80 long as he did. 

Suspicion fell on Hiralal Brahmin from 
the start because Narayan Singh's widcw 
Mirabai (P. W. No. 42) at once stated that 
her husband bad been called away in the 
night by Hiralal Brahmin. The Bub- 
Inspector Gazanfar Husain (P. W.’ No, 4), 
who was away at the time, returned to 
‘Ohandur Bazar, at 4 p.m. on August 
l, and sealed Hiralal Brahmin’s house that 
evening as there was no time then to search 
it; it was searched on the following day 
and a safa (Art. M) and satur (Art, N) 
were seized. The marder was obviously 
committed with some heavy cutting weapon 
and the satur is a heavy knife which, 
according to the Oivil Surgeon, might 
easily have caused the wounds found on 
Narayan Singh. Blood stains were found 
on the safa, though it has not been shown 
that the stains were of human blood, and 
the satur gave the benzidine test for blood. 
On the same day Hiralal Brahmin told the 
Sub-Inspector that he would show the place 
where Narayan Singh had been murdered. 
There is some discrepancy whether Hiralal 
Brahmin stated that he would show the 
place where he murdered Narayan Singh 
or the place where Narayan Singh was 
murdered. As it isnot clear which he said, 
it must be taken that he stated that he 
would show the place where Narayan Singh 
was murdered. He pointed out the spot 
marked A in the map, just ‘outside Ohandur 
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Bazar, where the earth appeared to be 
blood stained and three rags stained with 
blood and fæces were found on the ground. 
This spot was just-off the main road which 
leads from Ohandur Bazar to Morsi. From 
the point B, 280 feét east of A, blood 
atains were found along the road up to the 
bridge which is 2,207 feet east of B. 
Narayan ee aie body was found in a field 
149 feet north of the road at C, which is 
380 feet from the bridge. Mirabai's state- 
ment that it was Hiralal Brahmin who took 
Narayan Singh away with him on the 
night of July 3l-August 1 was corrobora‘ed 
by Musammat Bedi (P. W. No. 45) and to 
some extent by Shaikh Kadar (P. W. No. 18) 
who stated that he saw two men going 
towards the Morsi road that night and later 
three Others following them. Both these 
witnesses came forward on August 2 to 
inform the Police of what they had seen 
and we agree with the learned . Sessions 
Judge andthe assessors that there is no 
reason why this evidence should be rejecte 
ed. The witnesses differ to some extent as 
to the time when Hiralal Brahmin called 
Narayan Singh, but such differences are 
to be expected and we do not think that 
they weaken the evidence in any way. 
The earth and the raga found at the spot 
Brahmin gave the 
benzidine test for blood, and this together 
with the blood stains found on’ the safa 
(Art. M) andthe discovery of the satur 
which was found hidden in the roof, leave 
no doubt that Hiralal Brahmin was one 
of the murderers. 

Though the record is extremely bulky 
and the arguments in the case have been 
extremely lengthy, the evidence of any real 
significance lies within a very small 
Compass. As against the other accused, 
the most important evidence is that of 
Suleman (P. W. No.7). (After considering 
his evidence their Lordships continued), 
Now Suleman is not a respectable person, 
but respectable persons are not asked to 
take part in murders: nor is Ramrao a 
particularly reliable witness for he admitteds- 
ly gave false evidence on behalf of 
Buleman in a case under s. 146 of the 
Oriminal Procedure Oode. There seems, 
however, no reason to suppəse that these 
witnesses would come forward to give 
false evidence against the accused on a 
charge of murder. Suleman was” cross- 
examined ata very great length and the 
learned Sessions Judge was impressed by 
his demeanour and considered that he 


was worthy of belief. All the assegsora 
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apparently took the same view. His evi- 
dence appearstousto be true and we 
agree that it should be accepted. 

That shows that on July 24, Baliram 
‘Singh and Rajaram Bapu were trying to 
‘find scmebody to commit a murder and 
from tke statement of Motilal who was in 
the conspiracty, it appears that the man to 
be murdered was Narayan Singh A 
‘week later Narayan Singh was in fact 
murdered. It has been contended that 
‘Baliram Singh had no adequate motive for 
wishing to murder Narayan Singh and that 
‘Rajaram Bapu had no motive at all. 
Baliram Singh's motive, according to the 
prosecution, was enmity arising out cf the 
intrigue discovered by Baliram Singh 
between his married daughter Kamla and 
Narayan Singh. There 18 evidence that 
‘Narayan Singh boasted of this 
‘but, apart from that, there is 
“much ‘evidence of it, though it is quite 
likely that all the relations of the parties 
wished to keep quiet. It is obvious, how- 
ever, that there was enmity between 
Baliram Singh and Narayan Singh, what. 
ever lts cause may have been. Narayan 
'Bingh* was prosecuted in the previous 
‘August ‘for the theft -of cotton on the 
complaint of Baliram Singh and acquitted; 
shorily afterwards he was convicted of 
stealing money‘ in acinema theatre. His 
‘defence on each occasion’ was that the 
case had been concocted by Baliram Singh 
on aecount of enmity. Baliram Singh may 
well ‘therefore have been apprehensive that 
Narayan Singh would seek to take Tevenge 
on-him when he came out of jail after 
‘serving his sentence of nine months ‘and 
may have come to the conclusion that it 
was desirable to-do away with Natayan 
Singh. Rajaram Bapu had no personal 
motive but is a close friend of Baliram 
‘Singh. | 

Rujaram Bapu has led evidence to show 
that Le was not in Shirasgaon Band on 
Sunday, July 24. He admittedly had to 
give evidence in a criminal case at 
‘Ellichpur on the 25th and attended the 
Court for that puspcse: The evidence given 
by him is that-jhe left Shirasgaon Band 
on the afternoon cf July 24, spent ‘the night 
at Amraoti, and proceedea to Ellichpur 
on the following dsy. There is a pacca 
‘road helwcen Chandur Bazar and Amraoti 
and between Amracti aud Ellichpur; this 
distance is about 60 miles: There fs also 
a direct road but not a pacca road between 
Chandur Bazar and Ellichpur, a distance 
of about 20{miles. As there bare motors 
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plying on the pacca road, the most conve 
nient way is via Amraocti. The registers 
showing the passengers carried in the motor 
buses tbat left Ohandur Bazar for Amraoti 
on July 24 are not gonclusive and the 
passenger's name shown as Rajaramji 
who left in the 8th car that day would not 
necessarily be Rajaram Bapu who is 
ordinarily described as such and not as 
Rajaramji. Uttamrao (| D, W. No. 4), who 
also gave evidence in the case at Ellichpur 
on July 25, said that he left Chandur 
Bazar by lorry at 10 A m., and reached 
Ellichpur at 1 p. mM. and then: met 
Rajaram Bapu -in the Tahsil. Deorao 
(3 D. W. No. 3), who officiated for a short 
time as Assistant Superintendent of Land 
Records at Amraoti, said that Rajaram 
Bapu spent a night with himin Amraoti.in 
July or August and went on to attend a 
case at Ellichpur the next day. but 
Rajaram Bapu attended two or three hear- 
ings in this case, so that evidence is not 
conclusive. The evidence of Shankarrao 
(3 D. W. No. 4), whois related’ to Rajaram 
Bapu, appears to us to be of very doubtful 
Value. Had Rajaram, Bapu really left 


‘Ohandur Bazar on July 24, we think that 


he could probably have given better evi- 
dence than this and wedo not’ think that 
this evidence is sufficienf to rebut the evi- 
dence given by Suleman. 

` Apart from the evidence considered above, 
there is the confession made by the accused 
Motilal. Motilal was produced before Mr, 
Lawale, Additional District Magistrate, at 
3-20 P. M. on September 5. When the Magis» 
trate asked him whether he wished to make 
a confession Motilal said that he did not 
know anything about the case and did not 
wish to make a statement, He was accord- 
ingly taken away. At 3-35 P, |m., Motilal 
was brought back and he said that he 
wished to make a confession. The Magis- 
trate explainedto him that it was his 
choice to make a confession or not’ and 
Motilal said that he wished to make a con- 
fession voluntarily. He was accordingly 
given time to reflect. On the following day 
at 3-45 P. m., Motilal was produced and the 
Magistrate put the prescribed questions to 
him, In additionto this the Magistrate 
asked the following question: “You ‘are 


‘not making this statement under Police 
‘threat or tear of Dealing or other induce- 


ment” snd Motilal replied: “No, sir, ~ I 
make it voluntarily’. The Magistrate then 
recorded-the opinion that “the answers to 
the questions put to the accused show that 
the confession is not involuntary and that 
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it will not be irrelevant”. After the confes- 
«ion had been recorded the Magistrate 
certified that the examination of the accused 
was takenin his presence and hearing, 
that the record contained a full and true 
account of the statement, and that it was 
Tead over tothe accused and admitted by 
him to be correct. This is only part of the . 
certificate prescribed by sub-s; (3) of s. 164 - 
of the Oriminal Procedure Oode. That 
section ‘requires the Magistrate first to 
satisfy himself from questions put tothe 
accused thatthe accused is making the 
confession voluntarily, and finally to certify, 
after he has recorded the confession, that 
the confession was,in his opinion, made 
voluntarily. After the confession has been 
recorded, the Magistrate is in a better 
position to gay whether the confession was 
voluntary or not, for the manner in which 
it was made affords some indication whether 
it was made voluntarily.. This is the 
second case within a day ortwothat we 
have had before us in which Magistrates’ 
have failed to follow the proper procedure 
in recording confessional statement, and 
a8 .a result, very lengthy arguments have 
been addressed to us in each case on the 
question whether the confession was admis- 
sible in evidence or not.. In Nahru v. 
Emperor (1) where the certificate required 
by s. 164 wasnot given and the signature 
of the accused was not taken, it was held 
that the confession was inadmissible and 
Teliance was placed on the decision of the 
Privy Oouncil in Nazir Ahmad v. Emperor 
(2). Section 533 of the Oriminal Proced- 
ure Ocde provides that if any of the 
provisions of s. 164 or s. 364 have not been 
complied with by the Magistrate recording 
the statement, the Oourt shall take evidence 
that the statement was duly made and such 
statement shall be admitted if the error 
has not injured the accused as to his 
defence on the merits. In Nahru v. Empe- 
ror (1) it was stated that the practice of 
allowing defects in the formalities in record- 
ing confessions to be cured by s, 533 
had received a check by the recent ruling 
of the Privy Oouncil in Nasir Ahmad v. 
Emperor (2) where the practice had been 
emphatically condemned. In Nazir Ahmad 
v. Emperor (2) the Magistrate made rough 

(1) IL R (1937) Nag. 288: 168 Ind. Oas. 962; 38 
Or. L J 642; 9 R N 981; A IR 1987 Nag. 390. 

9 17 L 629, 163 Ind. Oas. 881; 38 Bom. L R 987: 
1938 O W N 505; (1936) MW N 745; 19380 L R 
437 (D; A 1E 1938 PO 253 (9); 1936 A L B741: 
63 I A 372; 9R P O 57; (1936) A L J 895; 37 
Or. L J 897; 40 O W N 1891; 17 P L T 594: 1936) 


Or. Oas. 752 (3); 71M L J 476; 39 PLR 43; 44 
L W 583; 19 N L J 214; 64 O LJ 445 (PO), 
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notes of what he was told and then dictated 
a memorandum from those rough notes 
which he afterwards destroyed. It was 
not contended that he had purported to act 
under 8. 184 of the Oode, but it was argued 
that evidence could be given of a confession ' 
made toa Magistrate just as much asof a 
confession made to any other person. 
Their Lordships stated : 

“In this case no question of the operation or 
scope of .8.°33 arises and their Lorpships desire 
0 express no opinion on that matter. It is here 
conceded that the Magistrate neither acted nor 
purported to act under s. 164 or s. 364 and 
nothing was tendered in evidence as recorded or 
purporting tobe recorded under either of those 
sections,” 


Their Lordships went on to hold that 
where a poweris given to do @ certain 
thing in a certain way the thing must be 
done in that way or not at all and that. 
therefore, it was not open to give evidence 
of the confession made to a Magistrate. 
In the present, case, however the position 
is very different, and we think it im possi- 
ble to construe s. 533 of the Code so as to 
render it inadmissible tco-give evidence that 
the statement was duly recorded, i, e., that 
the statement was voluntarily made and 
represents what was said in Nahru v. 
Emperor (1) there was apparently no certi- 
ficate at all, the signature of the accused ' 
was not taken, and the confession was dese 
oribed as less of a confession than an 
inquisition. In the present case the Magise 
trate has given evidence to show that the 
confession was made voluntarily and that 
appears to us to be correct. It would have 
been better if he had asked the accused 
why he had changed his mind about making 
a confession, but that point was covered 
by the additional question put by the 
Magistrate whether the confession was 
being made on account of threats or 
inducements offered by the Police. We 
are, therefore, of opinion that the confes- 
sion made by Motilal was made voluntarily 
and is, therefore, admissible. 


It has been contended .by the learned 
Advocate-General that the confession 1+ 
admissible as evidence under s. 10 of 
the Evidence Act. Wedo not think that 
what was said by Motilal was said in 
reference to the common intention of the 
conspirators. The object of. the conspiracy 
had been carried out and the conspiracy 
had’ come to an end, and the confession 
appears to us to have no reference to the 
common intention of the conspirators. [n 
support of this view, we may cite tha 
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decisions in Sital Singh v. Emperor’ (3), 


Emperor v. Vaishampauan (4) and Kunwar 
Sen. v. Emperor (5), The confession may, 
however, be taken into conafderation 
against a coracensed under s 30 of 
Evidence Act. It does not stand on the 
same level-ss substantive evidence but it 
may be used tosupplement the substantive 
evidence < 

"The: gist of Motilal's confession is 
as ' follows: (After considering the cone 


fession their. Lordships proceeded). Tnlsia ` 


also made a confession and ‘was made 
an approver, but when he came to 
give evidence in Court; he went back on 
his confession altogether and said he 
kuew tothing aboutthe case. That con- 
fession was ‘used to’ contradict him, for 
he was treated as a hostile witness, but 
it -is not substantive evidence and cannot 
be used to contradict Motilal’s confes- 
sion. The two confessions differ very cone 
siderably on important points, and there 
is some reasonto believe that Tulsia’s 
confession was probably untrue on several 
pointe. -Motilal’s -conféssion corroborates 
the evidence given by the prosecution 
which has been summed up above except 
as: regards the satur found at Hiralal 
Brahmin’s house. It was the statement: 
made by Suleman tothe Police that Jed 
to..the questidning of Motilal, who a week 
later made his confession. We agree with 
the learned Sessions Judge that it is in 
outline a substantially true account of 
what happened and sufficiently connects 


the murder of Narayan Singh with the con- ; 


spiracy of July 24 described by Suleman. 
«Baliram Singh has led evidence to show 
that he was not in Sbirasgaon Band on the 
night of July 31. (Their Lordships cone 
sidered this evidence and ` continued). 
Like the ‘Sessions Judge we are not at 
all impressed by this evidence and we cone 
sider that the story is an afterthought. 
There was no suggestion in the Oommitting 
Magistrate's Court that Baliram Singh was 
absent from Shirasgaon Band on the night 
ofJuly3]. - , - | 
AAs against Baliram Singh. Rajaram 
Bapu; Hiralal Brahmin and Motilal, we 
consider that tbe charges have been proved. 
Motilal’s confession was subsequently 


(3) 46 © 700: 54 Ind. Cag. 53; 30 OL J355; 21 
Or. L J 5; A I R1920 Oal. 800 


(4).55 B 889: 134 Ind. Oas. 1238: 33 Bom.eL R 
.1159; 33. Or. L J 78: Ind. Rul (1932) ‘Bom. 22; AI 
0 


1136: Ind Rol. (1988) Oudh 33; 34 Or,-T, J 194::A 


I R::1933_Oudh 86;.(1983) Or: Oas, 168; -: : 
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ithdrawn, but -we think- that it may 
safely: be ‘accepted and that Motilal should 
be convicted on this confesston, corroborat- 
ed asitis by the evidence of Suleman. 
As against the, other aecused, there is 
hardly any evidence at all. Blood-stains 
were found on two garments seized from 
Cbhhote Khan; he was away from the vil- 
lage for afew days after the murder 
contrary tohis usual practice; -and there 
is evidence that he associates with some 
of the other accused. There was also’ a 
message sent by Hiralal to Waman Singh 
asking him to pay Ohhote Khan's mother 
and to try to pursuade Chhote Khan not 
tó implicate Hiralal; bat it is doubtful 
whether this message behind his back can’. 
be taken into consideration against Chhote 
Khan. This evidence may raise a sus- 
picion that Ohhote Khan had something 
to do with the murder but it makes out 
no sort of a case againethim; the con- 
fession made by Motilal is-not substantive 
evidence but can only be taken into 
consideration where some sort of a case has 
already -been made out. Against Waman. 
Singh the case is even weaker. If the 
learned Sessions Judge had attempted to; 
analyse the evidence against each accused, 
he would have realised that there was. no. 
case against Waman Singh, Ohhote' Khan- 
and Mungilal, just as there was no case 
against Parasaram Singh and Hiralal 
Kalal. | | a 
The convictions of Baliram Singh, Raja~ 
ram Bapu, Hiralal Brahmin and Motilal are, - 
therefore, upheld. There are no extenuate 
ing circumstances and the death sentences 
passed on Hiralal Brahmin -and Motitul 
must, therefore, be maintained. We do not 
understand why the learned Sessions 
Judge thought that Baliram Singh- who: 
organised the murder should be trezted 
more Jeniently than the men whom he 
hired tò carry it out, bub as there has 
been no application for enhancement of 
the senterce passed te kaka ian Singh, we ` 
t propose to enhance 1t now. aie * 
“orhe pene of Waman Singh, Mungilal, 
and Chotte-Khan are allowed and we 
direct that they be set at liberty. ‘The 
appeals of Balirem Singh, Rajaram Bapu, 
Hiralal Brabmin, and Motilal are dismissed. 
De! Appeal :partly allowed.. . 


So 
| 
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A LAHORE HIGH COURT 
'Oriminal Revision Petitions Nos. 1559 of 
1938 and 41 of 1939 
March 21, 1939 
DIN MUHAMMAD, J. 

H. MOHAMMADABDUL OAYUM 
AND OTHHRS—PRTITIONERS 


VErsius 
EMPEROR—Opposita Party 

Oriminal Procedure Code (Act V of 1898), s. 107— 
Proceedings under —Persons, if can be punished for 
wrongs done by others—Nature of acts in respect of 
which security is required—Persons holding responsi- 
ble position in community and having influence over 
members, if sufficient to proceed against them, for 
acts done by members. 

Before a person is called upon to show cause why 
he should not execute a bond, it must be established 
(a) that he is likely to commit a breach of the peace 
or disturb the public tranquillity or (b) to do any 
wrongful act that may probably occasion a breach of 
the peace or disturb the public tranquillity. It is 
the individual who is contemplated in s. 107, Criminal 
Procedure Oode and itis the individual act that 
must’ be brought home to him. The only casein 
which'a person can be punished for the wrongs done 
by others is where he abets or instigates the offence. 
Failing that, no person in the world can be visited 
with any penalty for acts done by others on whom 
he has no control, andfor whose conduct he cannot be 
held responsible. A person who is doinga lawful act 
cannot be called upon to execute a bond under s. 107, 
Oriminal Procedure Oode, merely because some other 
person might commit the breach of the peace and 
offer violence to the law-abiding citizens. Acts in 
respect-of which sscurity is required must not be acts, 
the repetition of which may be merely apprehended 
from past commission of similar acts, but acts from 
which a reasonable inference can be drawn that the 
aocused are likely (not were likely) to commit a 
breach of the peace. The fact that the persons hold 
a respectable position in the community to which 
they belong and wield an enormous influence with its 
members is not enough to institute proceedings 
under s. 109 against those persons, for acta done by 
the members unless it isshown that they themselves 
are likely to commit a breach of the peace or distarb 
the public tranquillity or do any wrongful sot which 
may probably occasion the breach of peace. 
Khasan Chand v. Emperor (1), Thakar Stngh v. 
Emperor (2), Shadi Lal v. Emperor (3) and Zalfakar 
Beg v. Emperor (4), referred to. 


Or. R. Ps for revision of the order of the 


District Magistrate, Rohtak, dated October 
2, 1938. 


Mr. Barkat Alt, for the Petitioners. 


Mr. V. N. Sethi, for the Advocate-General, 
for the Crown. 


Order.—This judgment will dispose of 
Oriminal Revision No. 1559 of 1938 and 
Criminal Revision No. 41 of 1939. The peti- 
tioners in both these cases belong tothe town 
of Panipat in the District of Karnal where un- 
fortunately the relations between the Hindus 
and the Muslims have been strained for a 
longtime, On every occasion that a religious 


procession is to be taken out, certain members: 
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of both the communities lose their head and 
forget all feelings of amity and friendship. 
The result is that the authorities are come 
pelled to take extraordinary measures to 
ensure that the public tranquillity is not 
disturbed or the public peace 18 not broken. 
In October, 1937, a similar occasion arose 
when a nagar kirtan procession was organis- ` 
ed by the Local Arya Samaj. The procession 
was to be taken out on October 1, and 
on September 30, some representatives 
of both the communities including the 
petitioners came together in the form of 
a unity board and arrived at a certain 
understanding. On the following day, howe 
ever, the Muslims observed hartal thas 
evidencing a breach of agreement reached 
on the previous day but fortunately no 
untoward incident happened and the pro- 
cession passed on peacefully, Oonsidering 
that the petitioners as influential members of 
their respective communities were chiefly to 


. blame for the disunity that is the bane 


of the town, the authorities called upon 
them to shcw cause why they should not 
be ordered to execute a bond for keeping 
the peace for the year. Both these cases 
were tried by the Additional District Magis- 
trates aod in both orders under s. 118, 
Oriminal Procedure Code, were made, Both 
parties then appealed to the District Magis 
trate. He did not interfere with the order 
in the main but reduced the period of 
security to the period already expired which, 
too, was close on a year. Both sides have 
now put in their petitions for revision and 
challenged the orders of the Oourts below 
on the ground that legally no proceedings 
could be taken against them on the allegae 
tions made by the prosecution and that the 
orders complained of were consequently bad 
in law. 

However deplorable the state of affairs that 
prevails in the town and however urgent 
the necessity on the part of the authorities 
to ensure the peace, any action taken by 
them which does not conform to the provic 
sions of the law as laid down in the Oriminal 
Procedure Code cannot bp maintained. No 
penal action can be taken against the 
subject however reprehensible his conduct 
may be and however convenient it might 
prove to the authorities to take that action, 
unless the law warrants it. Looking at the 
cases before me from this point df view. ` 
and ¿his is the only point of view which 
I am ccncerned, I have no hesitation in 
remarking that there is not a shred of evi- 
dence on the record to prove those conditio 
which have been expressly laid down ins, 1 
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Oriminal Procedure Code, before any action 
under the -section can be taken. The 
Material portion of that section .runs as 
follows :— 

“Whenever a Presidency Magistrate...or Magistrate 
of the First Olass is informed that any person is 
likely to commit a breach ofthe peace or disturb the 
public tranquillity or to do any wrongful act that 
msy probably occasion a breach of the peace or 
disturb the public tranquillity, the Magistrate may 
<. require such person to show cause why he should 
not be ordered to execute a bond .” 


_ It. would be obvious therefore that 
hefore a person is called upon to show cause 
why he should not execute a bond, it must 
be.:established (a) that he is likely to 
commit a breach of the peace or disturb 
the public tranquillity; (b) to do any 
wrongful act that may probably occasion 
a breach cf the peace or disturb the public 
tranquillity. It is the individual who is 
contemplated in the section and it is the 
individual act that must be brought home 
to him. The only case in which a person 
can be punished for the wrongs done by 
others is where he abets or instigates tke 
Offence. Failing that, no person in the 
world can be visited with any penalty for acts 
done by others on whom he has no control, 


and for whose conduct he cannot be held’ 


responsible. The only circumstance that 
has been alleged against the petitioners 
before me is that they hold a respectable 
poston in the community to which they 
elocg and wield an enormous influence 
with its members. Counsel for the Crown 
has frankly admitted that beyond this 
there is nothing on the record to show that 
any. of the respondents himself was likely 
to commit a breach of the peace or disturb 
the public tranquillity or to doany wrongful 
act that may probably occasion the breach 
of the peace or disturb the public tran- 
quillity. Al that he has urged in support 
of the order complained of is that the drastic 
measures taken against them proved fruitful 
and that everjytbing passed on peacefully 
when the petitioners were removed from 
the field .of action. This may be so, but 
it i6 to say the least irrelevant for the 
purpose of this case.” The authorities might 
strike terror in the minds of the people 
and might thus achieve their object but 
in a Court of law it is the order that 
matters and not its effect. We-potism is 
unknown. to law and it is only legal orders 
passed. in a legal manner that can be 
countenanced by the judicial tribunal8 of 
the. land. To be a leader of one’s own come 
munity-is.no crime and no person can 
be -hauled up merely because he claims 
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obedience from the members of his -own 
community. 

Even apart from these considerations; the 
order complained of cannot stand. It is welle 
established thata person who is doing a 
lawful act cannot bs called:upon:to execute 
a bond under. s. -107, Criminal Procedure 
Code, merely because some other person 
might commit the brexch of the peace 
and offer violence to the law-abiding 
citizens. Reference in this connection may 
be made to Khazan-Chand v. Emperor (1) 
and Thaker Singh v. Emperor (2). It is 
further clear that acts in respect of which 
securily is required must not be acts, the 
repetition of which may be merely appres 
hended from past commission of similar 
acts, but acts from which’ a reasonable 


‘inference can be drawn that the accused 


are likely (not were likely) to. commit a 


breach of the peace: see Shadi Lal vi- 


Emperor (3) and Zalfakar Beg v. Emperor- 
(4) Holding therefore that there ‘was 
absolutely no legal justification for the orders- 
complained of to be made against the'peti-: 


£ 


tioners in both these petitions, I set them 


aside. I am aware of the fact that the term for 
which the bonds were executed expired long 
ago and that any order msde by mê tceday 
will offer no reai relief to ‘the petitioners. 
It was necessary. however, to lay down the 


(i 


law, as I understand it to be, in clear’ 


terms in order to ‘safeguard against a, 


repetition of the same illegality in future. 


If the authorities find. themselves in an 
embarrassed situation, they can approach. 
the Legislature for the amendment of the: 


law but so Jong as it stands in its presént - 


form they cannot be allowed to twist or 
torture it to serve their own purpose. 

D. Order set aside,’ 

(1) 7 L 482; 97 Ind. Oas. 39; A 
27 Cr: LJ 1063, 37 P L R810. 

(3) 8 L98; 97 Ind. Oas 358; A IR' 1926 Lah, 695; 27. 
Or. L J 1094; 27 P L R 599. a 

(3) 12 L 457; 134 Ind. Oas. 585; 
(1931) Or. Oas. 311; 32 Or, L 
Ind. Ral. (1931) Lah. 969. 

(4) Al 
J719;8P L T 370; 8 A I Or. R 376. 7 


J 1207; 33P LR 138; 
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NARAPPA—RRSPONDENT © 
Penal Oode (Act XLV of 1860), 2.379—O atele taken 


1939 


to pound not by person whose crop had been damaged 
but by another who had no connection with the affair 
—Owner of cattle driving cattle home from pound— 
Netther pound keeper nor anyone on his behalf present 
at time — Owner, tf commits theft of his own 


Where the cattle belonged to and were throughout 
in the possession of the owners, but they had been 
taken to the pound not by the persons whose crop 
had been damaged but by one who did not have any 
connection with the crop, (or the land) said to 
have been dameged and the owners of the cattle 
came to the pound and drove away the cattle to their 
home, and were subsequently convicted under s, 379, 
Penal Code: 

Held, that at the time when the cattle were taken 
to the pound, neither the pound keeper nor anybody 
on his behalf was there. The seizure by the person 
who had no connection with the affair was itself not 
legal, and it certainly conferred no right of posses- 
sion either on himself or on persons whose crop had 


been damaged. This was not a case in which the. 


custody ofthe animals had passed to the pound 
keeperor anyone acting for him. The persons who 
removed the cattle from the pound were the owners 
who were in possession, and there could beno theft 
by an owner of goods belonging to him from his 
possession, z 


Or. R. Case and P. to revise judgment of 
the Sub-Divisional First Class Magistrate, 
Jammalamadugu. i 


Messrs. P. Chandra Reddi and R. Rama- 
linga Reddi, for the Petitioner. 


The Public Prosecutor, for the Orown. 


Order. — The petitioner and his wife 
Gangamma, were convicted by the Sub- 
Magistrate of Pulivendla of theft in res- 
pect of their own cattle from the cattle 
pound to which they had been taken by 
others and sentenced under s. 380, Indian 
Penal Oode, to undergo rigorous imprison- 
ment for four months. The Sub-Magistrate 
was of opinion at the same time that in the 
circumstances of the case as the cattle 
had been taken to the pound by a person 
who had no connection with the crop which 
the cattle are said to have grazed and for 
which they were taken to the pound, s. 24, 
Cattle Trespass Act, would not apply. They 
were therefore not convicted of an offence 
under that provision of law though they 
had been charged thereunder by the Police. 
The charge of theft framed by the Sub- 
Magistrate ran as follows: 

“That you on or about September 38, 1937, at about 
Br. M. instigated your wife (accused No. 2 Gangamma) 
to take the five cattle out of the cattle pound at 
Rachakuntapalli, and asa result of that instigation, 


your wife Gangamma drove the cattle home from 
the pound,” 


At the time when the cattle were taken 
to the pound, admittedly neither the pound 
keeper nor anybody on his behalf was there 
P. Ws. Nos. 1 and 2 alone were present 
when the petitioner and- his wife are 


CHITTIBOYINA V. DANDUBOYINA NARAPPA (MADR.) 


281 


said to have come there and driven away 
their cattle in spite of their protests. How 
this act could have been regarded as an 
offence either by the Police or by the Sube 
Magistrate or by the Appellate Magistrate, 
who confirmed the conviction though under 
s. 379, Indian Penal Oode, passes one's 
comprehension. The cattle belonged to and 
were throughout in the possession of the 
owners, that is the petitioner and his wife. 
They had been taken to the pound not by 
the persons whose crop had been damaged 
but by a brother of the Village Munsif who 
does not appear to have any connection 
with the crop (or the land) said to have 
been damaged. The seizure therefore by 
this man wasitself not legal, and it certainly 
conferred no right of possession either on 
himself or on P. Ws, Nos. 1 and 2 whose 
crop had been damaged. This was not a 
case in which the custody of the animals 
had passed to the pound keeper or anyone 
acting for him. The persons who removed- 
the cattle from the pound were the owners 
who were in possession, and there could 
be no theft by an owner of goods belonging 
to him from his possession, This simple 
principle of law appears to have been lost. 
sight of completely by everyone concerned 
in the prosecution with the unfortunate 
result that the Sub-Magistrate sentenced’ 
both the husband and the wife to imprison- 
ment for four months for a purely innocent. 
act and the Appellate Magistrate thought fit 
merely to mcdify the convictions into one: 
under s. 379, Indian Penal Code instead’ 
cf under s. 380, on the ground that the 
cattle pound in question had no roof and- 
could not therefore be regarded as a build- 
ing and modified the sentences. Had he 
devoted half the attention to the broad 
facts of the case which he did to this little 
detail of the absense of a roof, this miscar- 
riage of justice would not have been left 
uncorrected. 

I have no doubt that the convictions of 
the petitioner and his wife were wholly 
unwarranted by the admitted facta of the 
case. The petitioner's wife, accused No, 2 
in the case, has not joirted in the petition 
apparently because the sentence passed on 
her by the Sub-Magistrate was set aside 
by the Appellate Magistrate and she was 
dealt with uuder s. 562, Criminal Procedure 
Code. In any case the sentencesim posed 
by the Sub-Magistrate can only be charac- 
terized ag savage even if he failed to per- 
ceive that no offence had been really made 
out. Even if he thought that an offence 
bad .been made out, it was in respect of the 


282. 


accuseds’ own cattle and there was certainly 
no justification for inflicting a punisoment 
of four months’ rigorous imprisonment not 
only on'the petitioner, but also on his wife 
who appears to have merely carried out 
the order of her husband. The convictions 
of both the accused are set aside and the 
sentence passed on accused No. 1 and the 
order passed under s. 562 in respect of 
accused 'No. 2 and’ the bond executed by 
her are set’ aside. The petitioner as well as 
accused No. 2 are acquitted. The petitione 


is discharged from his bail bond. 
“NeD. | Convictions set aside. 


™ oF 
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BOMBAY HIGH COURT 
Oriminal Revision Application No. 6 of 1939 
March 2”, 1939 
“> N.J. Wapa anp MAOKLIN, JJ. 
AKBBERALLY TAYABALLI AND otages— 
AcouseD—A PPLIOANTS — 


a. eu VETUS . 
“ ALIMAHOMED ABDUL HUSSAIN— 
.. OOMPLAINANT — OPPONENT, 
“Oriminal Aam agak procendiage Er Diy Ra 
gistrate— Ma ate refust commit an E 
prakah a Dadi of Sessions Judge in such 
cate — Practice — Discharge, order of —Setting aside 
of 


‘In proceedings coming up before Magistrate by way 
of committal, the Magistrate's duty is to consider 
whethera conviction is possible inthe case, and in 
order to come to that conclusion, he is entitled to 
appreciate the evidence But he must appreciate the 
biden from that. point of view only, and it is not 
within his ‘province to consider the evidence merely 
from the point of view of the probability of a con- 
viction resulting. ‘It may be that a conviction is 
improbable, But if itis possible for a Oourt to take 
such a view of the evidence as to be able to found a 
conviction upon it, then it ia the duty of the Magis- 
trate to commit the accused for trial If he refuges 
to commit, the grounds: of the refusal should be 
(stated very generally)that no conviction is possible, 
The duty of the Sessions Court (stated very broadly) 
is to appreciate the'evidence from the point of view 
of the correctness of the Magistrate's order of dis- 
charge, in other words, in order to see whether the 
basis of the Magistrate's order of discharge (namely 
the impossibility of any conviction resulting) 15 
correct or not. Ramachandra Babaji v. Emperor 12), 
applied. : 

F Sessions Court as well as the High Oourt should 
be “very slow to interfere in revision to set aside an 
order of discharge. Ramachandra Babaji v. Emperor 
(2), referred to, [p. 284, col. 2.] : 
Je 


Or. R. App. against an order of the 
Munsif, . Additional Sessions Judge, 
Ahmedabad. -` 


Mesars. G. N. Thakor and B. G. Thakor 
for the Applicants. 


. Mr, I. I. Chundrigar, for the Opponent, 


ARBRRALLY TAYABALLI v. ALIMAHOMED ABDUL RUssaIN (BOM) 
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Macklin, J.—This is an application in 
revision by four persons who have been 
ordered by the Additional Sessions Judge 
of Ahmedabad to be committed for trial to 
that Oourt on charges unger as. 406, 420, 
467, 114, 493, 497 ana 498, Indian Penal 


= 


Oode. The case arose out of a private. 


complaint by the opponent to this applica- 


tion, It was his allegation that accused : 


No, l wanted to marry the opponent's wife. 
and with that object devised a plot by. 


which the opponent was induced to sign . 


a blank paper upon a representation that 


it was to be used foran application for ` 


some form of service, but that after the 
signature was made and attested, the 
accused between them arranged for the 
document to be filled up in the form of a 


deed of divorce. Tae Magistrate before ' 


whom the proceedings came up by way of . 


committal ‘went into tae evidence, and at 


the end of his judgment remarked as 
follows : 

“On the whole the evidence which is led by the 

allega. 
charges against the respective aocused has appeared 
to me a subsequent concoction. It is on the whole 
found untrustworthy and incredible. It is not at all 
found such as would justify the committal of any 
of the accused to the Oourt of Session at Ahmedabad 
for taking their trial for any of the charges which 
are complained of by the complainant against them.” 
` On these grounds the learned Magistrate’ 
directed that the accused should be dis-, 
charged. The -matter came in revision 
befcre the Additional Sessions Judge, who 
considered the law on the poiat as laid- 
down in certain cases, and also considered ' 
the appreciation of the evidence by. the 
committal Court and cams to the conclu- 
sioa that there was more to be said for the 
evidence led by the complainant than the 
learned Magistrate seemed to think. The 
judgment of the Additional Sessions Judge 
concludes as follows : : 

“In fact there is sufficient material on the record 
to justify an order of committal against all- the 
four accused It may bethat in the learned Magia- 
trate’s opinion the trial against the acoused may 
not end in their conviction. But from the obserya-' 
tions of the learned Judges in the cases to which I 
have already referred, it is clear that the learned 
Magistrate's function was not to see whether a 
conviction would result or not.” tas 


Upon Thoss grounds the learned Addi- , 


tional Sessions Judge set aside the order of 
discharge and directed thatthe applicants- 
be committed for trial. The first- point 
urged by the accused before us is that the 
Additional Sessions Judge had no power to 
pass any such order, since the Oriminal]. 
Procedure Oode does not provide for a 


such order being passed by an. Additional: 
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or Assistant Sessions Judge as distinct from 
the Sessions Judge himself. But the argu- 
ment overlooks s. 438 (2), Oriminal Proce- 
dure Code, which provides that an Addi- 
tional Sessions Judge shall have and may 
exercise allthe powers of a Seseions Judge 
under “this chapter,” and “this chapter” 
provides by s. 437 that the Sessions Judge 
may direct the committal of a case triable 
exclusively by the Court of Session. The 
case in In re Musa Asmal (1), to which 
reference was made in support of this point, 
was decided before subes. (2) tos. 438 was 
enacted. 

- There are several decisions of this Court 
relating to the powers of a Magistrate be- 
fore whom committal proceedings are 
pending and to the powers of the Sessions 
Court to revise the Magistrate’s order declin- 
ing to commit and discharging the accused. 
But I need not go further than the case in 
Ramachandra Babaji v. Emperor (2) 
which was decided by a Full Bench. It was 
there decided beyond all possibility of 
doubt that in order to satisfy himself 
whether he should commit the accused for 
trial by a Sessions Court, the Magistrate 
is entitled to go into the evidence. As the 
learned Ohief Justice said (p. 22*): 

“He has got to satisfy himself that there are 
sufficient grounds for committing the accused person 
for trial; and to do that he must consider the 
evidence, both its nature and credibility.” 

Later on he says (p. 22*): 

“Tf the Magistrate comes to the conclusion that 
there: is evidence to be weighed, (which means evi- 
dence that is worth weighing), he ought to commit 
the accused for trial and he ought not to discharge 
the accaged merely because he thinks that if he were 
to try the case. himself, he would not be prepared 
to convict the accused-on the evidence before him. 
But if he comes tothe conclusion that the evidence 
for the prosecution is such that no tribunal, whe- 
ther a Judge or jury, could be expected to convict 
the accused, then he ought to discharge him.” 

That clearly means that the Magistrate's 
duty -is to consider whether a conviction is 
possible: in the case, and in order to come 
to that conclusion, he is entitled to appre- 
ciate the evidence. But he must appreciate 
the evidence from that point of view only, 
and it is not within his province to consider 
the‘ evidence merely from ths point of view 
of the probability of a conviction resulting. 
It may be that a conviction is improbable. 
But if it is possible for a Court to take such 
á view of the evidence as to be able to found 
a conviction upon it, then itis the duty of 


(1) 9 B 164 

.(3) 87 Bom L R 16; 155 Ind. Oas 101; AI R 1935 
Bom. 137; eed Or. Oas 288; 36 Or. L J 643; 59 B 120; 
1R B405 (F B). 
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the Magistrate to commit the accused for 
trial. I do not see that there is any other 
way of interpreting this judgment, and with 
respect J do not think that there is anything 
incorrect in the statement of law which. it 
lays down, Now the learned Magistrate in 
this case, though he has appreciated the 
evidence and has come to the conclusion 
that it ig, in hisown words “‘uotrustworthy 
and ineredible,” has notin so many words 
stated that no Court could convict upon it, 
But we are ‘prepared. after reading his 
judgment, to assume for the sake of argu- 
ment that that was his intention. It is 
possible that if he had clearly stated his: 
view that no Court could convict upon such - 
evidence and upon that ground had refused 
to commit the’ accused, the learned Addi- 
tional Sessions Judge might have had some 
hesitation in disturbing his order, Unfortue 
nately he has not expressed himself as 
clearly as that, and the question is waether 
in these circumstances the lsarned Addi- 
tional Sessions Judge was justified in dis- 
turbing the order of discharge, The decision 
of the Full Bench to which I have already : 
referred not only deals with the duties of 
the Magistrate in such cases, but. it lays 
down the principles also which should 
determine the Sessions Court in dealing with 
an order of the Magistrate discharging the 
accused and refusing to commit. These 
principles are summed up at the end in 
the judgment of Rangoekar, J., and in the 
body of the judgment of the learned Chief 
Justice at p. 23* the following observations 
are made: 

“Under s. 437.... ll that the Sessions Jud 
has to do is to come to the conclusion that the 
order for discharge was imprcper. He may, as it 
geems to me, reach that conclusion not only on the 
grounds indicated in the judgment of Broomfield, J. 
in Parasharam Phika v. Emperor (3), that is to 
say, that the order was perverse or manifestly 
unreasonable and inconsistent with an honest 
appreciation of the evidence in the case; but also 
on the ground that the Magistrate has however 
competently taken upon himself the discharge of a 
duty which under the Oode is entrusted to the 
Sessions Gourt, that is to say, the duty of apprecia- 
tion of evidence of doubtful oredibility. On that 
ground, I think, the Sessions Judge clearly can set 
aside an order of discharge,ebut I am prepared to 
sore and to hold that in a proper case he ntay 

o Bo on the ground that he disagrees with the 
appreciation of evidence by the Magistrate.” 

Now the duty of a committal Court ig to 
see whether a conviction is possible; and if 
a conviction is possible, then it ought to 
commit ; aud if it refuses to commit, the 


(3) 57 B 480; 143 Ind. Oas. 289; A I R 1933 Bom. 
158; (1933) Or. Oas. 470; 34 Or. L J 564; 35 Bom. L R 
945; Ind. Rul. (1933) Bom. 268. 
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grounds of the refusal should be (stated 
very generally) that no conviciion is 
possible. The duty of the Sessions Ooart 
(stated very broadly upon the principles 
laid dowa by the Full Bench) is to 
appreciate the.evidence from the point of 
view of the correctness of the Magistrate's 
order of discharge, in other words, in order 
to see whether the basis of the Magistrate's 
order of dis¢iarge (namely the impossibility 
of any conviction resulting) is correct or 
not I have quoted the concluding words of 
the judgment of the learned Additional 
Sessions Judge in this case, The view that 
he takes of the learned Magistrate’s opinion 
is that the learned Magistrate thought that 
the trial against the accused “may not” end 
in their conviction; and the learned Judge 
goes on to say that the learned Magistrate's 
function was not to see whether a convic- 
tion “would” result or not. Here again the 


remarks of the learned Judge, as in the case | 


of the Magistrate also, are not as clear as 
they might have been; but I am prepared 
to read into those remark; the view that 
in the opinion of the Magistrate the trial 
against the accused “might” end in an 
acquittal, whereas the trae test should - be 
whether it was or was not impossible for 
the committal to end in aconviction, In his 
remarks upon the authorities the learned 
Additional Sessions Judge 18 right when he 
says that the Magistrate's function was not 
to see whether a conviction “would” result 
or not, since upon those authorities, as I 
have already stated, the Magistrate's real 
function is to see wh-ther a conviction 
could result or not. : 

. We have gone thruugh the judgment and 
we have come to the conclusion that the 
view taken. by the Sessions Oourt is really 
that a conviction in tbis case is not impos- 
sible. Whether the learned Judge is right 
in that view or not we do not think it 
necessary to consider at this stage. We 
should interfere if il were possible for us 
to assume the evidence to be true and yet 
to hold that, no conviction could follow. 
But that is mot the case here, and we do 
not think that there is any autnority which 
would '‘justify.us in once more appreciating 
the evidence and holding that no Court 
could pussibly convict when one Oourt at 
least has given an indication that on the 
evidence a Conviction is possible, We must 
therefore decline to interfere partly upon 
that ground and partly upon the grownd 
(which has been emphasized ‘by the Full 
Bench in Ramachandra Babaji v. Emperor 


(2) ) that the Sessions Court should be very 
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slow to interfere in revision to-set aside 
an order of discharge, a principle which 
a fortiori would apply to the High Court in 
what I may call a second revision, I-wish 
to make it clear that we arg not in any way. 
criticizing the learned Magistrate in this 
nase. He has taken the view (as we 
understand his judgment) that no conviction 
is possible, and upon appreciating the 
evidence he is entitled to'reach that cone 
clusion; and having reached that conclusion, 
he was, in our judgment, perfectly correct. 
in refusing to commit the case for trial. 
The application is dismissed and the Rule is 
discharged. a 
D. Rule discharged. - 
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RANGOON HIGH COURT 
Second Civil Appeal No. 136 of 1938 
August 2,.1938 
Dung uy, J. 
DAW KYIN—APPHLLANT 
versus 

KO BA TIN AND aNoTagR—RgEsPONDENTS 

Transfer of Property Act (IV. of 1882), s. 67-A—~ . 
Scope of— Person executing ml e Ne mantane 
in favour of same mortgagee—Presumption—S. 67-A 
applies only if suit on both mortgages can be brought 
in same Oourt. an 

Where a person executes two mortgages one after 
the other, in favour of the same mortgagee Arger. 
unless there is something in the secon deed 0 
mortgage to show a contrary intention, the mort- 

ages must be presumed to have, intended to keap 
the earlier security slive for his own protection 
and prima facie the provisions of s. 67-A, Transfer 
of Pro tty Act, are applicable in such a cage, 
Gopal Gunder v. Herembo Ohunder (1), relied on, 

The Provisions of s. 67-A, have, however, no 
application anless a suit on both the mortgages can 
nyana in in the same Oourt. Premsukh Mahata v. 
Mangal Chand (2),followed. _ | 

S, ©. A. from the judgment of the 
District Oourt, Insein, in O. A. No. 38° of 
1937, 


Mr. Irvine-J ones, for the Appellant. 
Mr. Sim, for the Respondents. 


Judgment.—The defendant-appellart, 
Daw Kyin. mortgaged to the plaintiffs-res- 
pondents, Ko Ba Tin and Ma E Kin, three. 
holdings of agricultural land for a sum 
of Rs. 3,000 by a registered deed of morte - 

age dated October 3, 1934. These paddy 
ands are situated in the Inséin District. 
On October 10, 1934, Daw Kyin executed 
another mortgage, fora principal sum of © 
Rs, 8,000 in favour of the respondents algo 
of eight holdings of agricultural land 
which are situated in the Pegu District. 
On July 29, 1935, a third mortgage by re- 
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gistered deed for a principal sum of Rs. 8,600 
was executed by Daw Kyin and four other 
persons in favour of the respondents as 
morigagees, the property mortgaged being 
the same lands,which were mortgaged to 
the respondents by Daw Kyin by tne mort- 
gage of October 10, 1934. The suit out of 
which the present appeal arises, being 
Regular Suit No. 26 of 1937 of the Sub- 
Divisional Court of Ensein, wasa suit by 
the plaintiffs-respondents against the defen- 
dant-appellant onthe mortgage of October 
3, 1934. The main gtound of defence in 
the suit (and the only point which has been 
argued before mein this second appeal) 
was that the provisions of s. 67-A, Transfer 
of Property Act, were applicable; that the 
morigage of October 10, 1934, wasstill sub- 
sisting ; and that as this mortgage was bet- 
ween the same parties the respondents 
could not bring a suit on their mortgage of 
October 3, 1934, without consolidating in 
the same suit the mortgage of October 10, 
1934. This argument did not find favour 
with the Sub-Divisional Court, and the 
suit of the respondents was decreed. On 
appeal to the District Oourt the decision 
of the learned Sub-Divisional Judge was 
upheld. The learned District Judge said 
that the mortgage of October 10, 1934, had 
merged into, or become extinguished by the 
mortgage dated July 29, 1935, and : 

“in these circumstances it seems to me quite 
apparent that the mortgagee has not at present any 


right to obtain a decree by reason of the mortgage 
dated October 10, 1934.” 


The learned District Judge then went 
on tosay thatit was pointed out in argu- 
ment that in certain circumstances the 
respondents might be able to fall back on 
the mortgage of October 10, 1934, but it 
was not at that time subsisting and he 
was only concerned with the present. cir- 
cumstances. With the greatest respect, 
this was scarcely the proper way of looking 
at the matter, The doctrine of merger is 
not applicable to mortgages, and the real 
question is whether there was a novation 
of contract, that is, whether the mortgage 
of October 10, 1934, had been novated by 
the mortgage of July 29, 1935. In Gopal 
Chunder v. Herembo Chunder (1) at p. 529, 
where the circumstances were similar’ to 
those obtaining in the present case, a Bench 
of the Calcutta High Court held that ‘unless 
there was something in the second deed of 
mortgage to showa contrary intention, the 
éreditor must be presumed to have intend- 
ed tokeep the ‘arlier ‘security alive for 
bis own protection. Inthe present case, 

(1) 16 O 528 at p 539, 
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there might exist circumstances, which can 
readily be imagined, such as an earlier 
undisclosed mortgage, which would render 
the mortgage of July 29, 1935, either uge- 
less tothe mortgagees, or of less value to 
them than their earlier mortgage; ‘and 
consequently, the presumption ‘arises, in 
the absence of anything to show a contrary 
intention, that the mortgagees intended 
to keep the earlier mortgage of October 10, 
1934, alive for their benefit. That they 
intended to doso can be gathered from 
the express terms of the deed of -mortgage 
of July 29,1935, for incl. 5 of that deed 
there occurs the following : 

“Ifthe principal and the interest due on this 
document are fully satisfied, the sone ou ee shall 

= an 


have no claim on the original mortgage dee d the 
said original document ahall be oancelled; 


that is, until the principal aud interest 
due on the deed of 1935 had been fully 


. satisfied, the deed of October 10, 1934, still 


remained in existence. Oonsequently, the 
decision ofthe learned District Judge of 
Ingsein was based upon wrong grounds, and 

ima facie the provisions of s. 67-A, 
ranefer of Property Act, are applicable in 
this case. On further consideration, how- 
ever,it appears thatthe provisions of this 
section are not applicable, and for the 
reason that the property which 1sincluded ip 
the mortgage of October 3, 1934, is situated 
in a different district to the property which 
is included in the mortgage of October 10, 
1934, and consequently, under the provisions 
of s. 16, Civil Procedure Oode,.a suit on 


“the mortgage of October 10, 1934, could not 


be brought in the Sub-Divisional Oourt “ot 
Insein, or any Court of the Insein dis- 
trict. - This limitation on the application 
of s. 67-A has been pointed out by the 
Calcutta High Oourt in Premsukh Mahata 
v. Mangal Chand (2)at p. 8607. In this case 
the application of s. 67 A, Transfer of 
Property Act, was fully considered, and 
the learned Judges came to the conolusion 
that the provisions of the section had no 
application unless a suit on both the mort» 
gages could be brought in the same Court. 
In the course of his judgment Panckridge, J. 
said : — ; 

“As tos. 67-A, Tranafer of Property Act, I may 
observe that it ig never easy to construe a statutory, 
enactment which imposes an obligation but is 
silent as to whatis to happen in the case of a 
breach of that obligation, It appears to meto be 
unreasonable to suppose that the statute*°compels a 

laintiff mortgagee to do what the respondent did 
Hare namely include in his suit mortgage claim 
over which the Oourt has no jurisdiction. If this 
is 60, the inclusion cannot be pleaded as a compli- 
ance with the obligation whatever it may be...Tho 


(2) 41 O W N 854 at p. 887, 


386: 
{3s 
section which was added to the Transfer of Property 
Act by Act XX of 1929, and which cuts’ down the 
former rights of the mortgagees, should not, in my 
opinion, be construed more widely than the Janguage 
ly warrants. Applying this principle the words 
‘allthe mortgages in respect of which the mortgage 
money has become due’ must be limited to those 
mortgages which the Oourt, in which the mortgagee 
sues, has jurisdiction to enforce.” 

Witb the greatest respect, I am in 
entire egreement with these observations, 
and for this reason I am of opinion that 
this appeal fails and that, although based 
on wrong grounds, the decisions of the 
lower Courts were correct. The appeal is, 
therefore, dismissed with costs. 

S. i _ . Appeal dismissed. 
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LAHORE HIGH COURT 
l ; Full Bench 
Second Appeal No. 1498 of 1938 
May 12, 1539. 
DALIP SINGH, MONGROBAND BalIDE, JJ. 
LEHNA-—DREBNDANT—APPBLLANT 

o. | VETEUS f 

= PATHANA AND 0OTHBRS— PLAINTIFES 
— RESPONDENTS |, 

ih ty Colonization of Government Lands Act (V 
of 1912), ss. 21 (a), 21 (b), 10 (4)—After the death of 
original allottee of land, his widow acqutring occu- 
pancy rights — Succession to tenancy after her death, 
whether governed by a. 31 (a) or s. 21 (b)—Orsginal 
tenancies and those ripening into occupancy tenancies, 
whether same—Ortginal allotice before acquisition of 
occupancy rights and his successore, are tenants, 

The original tenant meant the first allottes and 
8. 41 (a), Punjab Colonization of Government Lands 
Act, is restricted to those class of cases where the 
original allottee was a woman. So where land is 
allotted to a pereon subject to conditions issued under 
the Act and after his death his widow acquires 
occupancy rights, the succession to the tenancy after 
her death would be governed by 8. 21 (5) and not 
pee 21 (a). Hira v. Jat Kaur (z) and Jowals v. 

angal Singh doled Dewa Stngh v. Gran 
Singh (1) and Taba v. Amin Ohand (4), approved, 
[p. 286, col. 4.) 

There is no distinction between tenancies which 
come into existence on allottmént and those which sub- 
sequently ripen into occupancy tenancies. 

:48 goon az the neceesary written order is passed 
by the Collector, and the allottes takes possession of 
the land allotted to him with his permission, he 
becomes a tenant within the meaning of the Act. 
Even before the acquisyion of occupancy iights, the 
ori l allottee and his successors must be deemed 
- tobe ‘tanants”:- for the purpose of Act V of 1912. 
[p. 268, col. 2] | i . 


, 8 A, from the decree of the District 
Judge, Montgomery.at Lanore, dated May z0, 
1988.: hed h ban | i i mk 
| . Order of Reference. .. ° 
„Dalip Singh, J.—The question inyolved 
in. this (ase is. a Tight of succession’to a 
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certain occupancy tenancy in a. Govern-. 
ment colony. It appears that the original’ 
grant was made to one Malli. After. him. 
his widow Musammat Saidan succeeded.; 
She is described as an occupancy tenant 
ln the mutation that iellowed on his 
death. But it is not clear wnether Malli 
was the original occupancy tenant or 


‘whether Musammat Saidan acquired the 


occupancy tenancy after the death of 
Malli. The learned trial Court held that 
the Oollector having nominated one Lehna, 
brother of Malli, as the sole successor to 
Musammat Saidan, the jurisdiction of the’ 
Civil Courts was barred from interfering. 
with the order. The learned District sudge 
held on the strength of Dewa Singh v.. 
Gian Singh (1) that 9.21 (b), Colonization 
‘of Lands Act, applied and that therefore 
the Collector had no rightto nominate the 
successor but the persons who wonld 
sacceed were those who would ' have 
succeeded if the tenancy were agricultural 
land acquired by the original tenant, That 
is to say all the brothers of Malli were 
equally entitled to share with Lehna. The 
learned Counsel for the appellant Lehna 
contends on the authorities in Hira v. Jai 
Kaur (2) and Jowalt v. Mangal ‘Singh. (3). 
iuat tue question of fact would have to be 
considered whether Musammat saidan or 
Malli had acquired the occupancy tenancy. 
and these rulings would support it. On the 
ovhér ‘hand, in Dewd Singh v. Gran Singh 
(1) and ‘another Division Bench, Taba v. Amin 
Chand<149 Ind. Uas. 70a (4) it was held that 
tho original tenant meant the tiret allotiee 
and s. 21 (a) was restricted to those class of 
cases where the original allottee wasa 
woman. As there seems to be a conflict 
of Division . Benches on- the question. 
whetoer s. 21 (a) or s. 21 (b) would 
apply in such a case, I would refer the 
case to a Full Bench for  deoision, 
Bubjeet to the orders of the Hon'ble- the 
Ohief Justice. 

i Mr. Mohan Lal Ahluwalia, for the Appel- 
ant, 

Messrs, Kahan Chand Chopra and 
Zahur-ud-Din Nagqshbandy, for the Respon- 
dents. ; 

Judgment of the Full.Bench 

‘'Bhiae, J.—lhe material facis of the 


(1) 14 L 168; 138 Ind. Cas. 308; A IR 1938 Leh. 412; 
33 P L R 95; Ind, Rul. (1033) Lah, 457, 

Q) ALR 1930 Lah. 474; 1$2 Ind. Cas. 566; 11 L 283; 
31 P L R 137; Ind. Kul. (1940) Lah. 343, a 

3 AI R1931 Lah, 271; 134 Ind, Oas. 126; 12 L 529; 
32 P L R 349, Ind, Kul, (1931) Lah. 894. , . 

(4) 139 Ind. Oas. 705; A I R1933 Lah, 627; 33 PLR 
922; Ind. Rul. (1932) Lah. 618. . sn 
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‘case bearing'on the question of law which 
calls for decision in tois case may be 
shortly stated as follows: In 1914, the 
land in dispute was allotted to one Malli, 
subject to conditions issued under the 
Punjab Oolonizdiion of Government Lands 
Act (Act V of 1912). On the death of Malli, 
the land was mutated inthe name of his 
widow Musammat Saidan. Musammat 
Saidan died about the year 1934, and the 
OColleztor, apparently purporting to act 
under cl. (a) of s. 21 of that Act, 
nominated Lehna, defendant, as her heir 
(vide mutation marked as Ex. D. W. 6-1), 
Thereupon the plaintiffs who are brothers 
of the deceased, instituted the present 
suit for a declaration that they were 
entitled to succeed tothe tenancy to the 
exclusion of Lehna, who they alleged, 
was not the son of their father Kamir, as 
he claimed tobe; Both Oourts have found 
that Lehna was the son of Kamir and 
therefore a brother of the deceased Malli, 
like the plaintiffs, The trial Oourt held 
that the Collector was competent to nomie 
nate Lehna as an heir under s. 21 ʻa) of 
Act V of 1912 referred to above and Oivil 
Courts had no jurisdiction to question the 
nomination and therefore dismissed the 
suit. On . appeal, the learned District 
Judge relying upon a Division Bench 
ruling of this Uourt reported in Dewa Singh 
v. Gian Singh (1). held that the case fell 
under cl. (b) and not under cl (a) of s. 21 
of the aforesaid Act and therefore the 
Collector had no power tO nominate an 
heir to Musammai Saidan. He accordingly 
eccepted the appeal and . granted’ the 
plaintifis the declaration prayed for by 
them. From this decision, the present 
appeal has been preferred to this Oourt. 
The appeal came up for hearing at first 
before my learned brother Dalip Singh, J., 
and the learned Counsel for the appellant 
questioned before him the correctness of 
the decision in Dewa Singh v. Gian Singh 
1) relying on two other Division Bench 
ecisions reported in Hira v. Jai Kaur 
(2) and Jowali v. Mangal Singh-(3) in 
which a contrary view was taken. On the 
other hand Dewa Singh v. Gian Singh-(1) 
was followed. by another Vivision Bench in 
Taba v. Amin Chand (4). In view of the 
Conflict of decisions by'different Benches of 
this Oourt, the case has been referred to a 
Full Bench. X i < é 
. Before proceeding to discuss the ques- 
tion of the applicability of cl. (a) or cl. (b) 
of 8.21 of Act V of 1912 .to the facis of 
this case, it is necessary to state, that 
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in the mutation relating to the succession 
to Musammat Saidan wiae Ex. D. W. qel 
referred to above) Musammazt Saidan is 
described a8 an occupancy tenant. It ig 
uot huwever clear from the record wheiher 
the occupancy mghis were ' acquired by 
the original grantee Malli, or after his 
death by bis widow Musammat saidan. 
This question of fact willnot be material 
for the decision, if Dewa Singh v. Gian Singh 
(L; on which the learned District Judge hag 
relied, interprets 8,21 correctly, but will 
have to be decided, first, if the view taken 
in Hira v. Jat Kaur (2) and Jowali v. 
Mangal Singh (3) is correct. If the 
occupancy rights Were acquired by Malli 
and not by Musammai Saidan, the cage 
would not fall under cl. (a) of 5.21 even 
according to these rulings. “But, if the 
rights were acquired by Musammat Saidan 
these rulings would seem to support the 
appellant. 1 shali, however, assume for toe 
present that the occupancy rignis were 
acquired by Musammat sSaidan after the 
death of Mallı and discuss the question of 
the applicability of tne two clauses of gs, 2] 
on tnat basis. Section 2l, runjah 
Oolonization of Government Lands Act. on 
the interpretation of waich the decision. of 
this case burns, runs as tollows: 

“When after the commencement of this Act, any 
male tenant, who is not an original tenant, dies, or 
any female tenant dies, marries or re-Marries, the 
eare tenancy 
ben first allotted, onthe successor PERAE E 
Uollector from the issue of such female tenant, or 
from the male agnates of the person, on account of 
whose services the tenancy was allotted to her; (b) in 
all other cases, on tue person or persons, who would 
succeed ifthe tenancy were agricultural land acquired 
by the original tenant.” 

The question of the proper interpreta 
tion to be placed on this seeé.ion has been 
discussed in Hira v. Jai Kaur (2) whue 
Jowals v. Mangal Singh (3) merely adopts 
the view taken in that ruling, Ib will’ 
therefore sutlice to discuss the saterpreta- 
tion placed’on the section in Hira v., Jai 
Kaur (2) and the reasons given tnerein: 
in- support ot it. Lhe facis in Hira v. Jai 
Kaur (2) were briefly these: Tne [and in 
dispute nad been aliotted to one Devia who 
dieu in 190U and occupancy rignis tnerein 
were acquired by his widow, Musammuat 
Khemo tuur years later. Musammat Knemo 
died in i923 and thereafter the and was 
ordered by toe Oollector to be mutated: 
in the name of Hira who was a brotner 
of tne original allottee, Devia. ‘I'nere- 
upon Musammat Jal Kaur, daughter of 
Musammat Khemo, sued for a. declaration 
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that she was entitled to inherit the land. 
The. trial Court ‘held that the case _ was 
governed by -cl. (b) of s. 21, that the 
Oollector had no .power to nominate an 
heir under cl. (a) of that section and 
therefore decreed the suit. On appeal, 
it was held by a Division Bench of this 
Court that cl, (a) of s. 2) applied and 
the Oollector alone had the power to 
nominate an heir to Musammat: Khemo. 
The appeal was accordingly accepted and 
the suit was.dismiased.. In arriving at this 
decision, the. learned Judges appear to 
have adopted the following line of reason- 
ing: (ì)s. 21 deals with succession: to a 
female, to whom the “tenancy” has been 
first allotted. It was “land” and not the 
“tenancy” that had been first allotted to 
Devia. Devia was therefore the first allottee 
of the land but not the person to whom 
the tenancy was first allotted. (ti) In any 
event, the dispute in the case was about 
occupancy Tights and as these rights were 
admittedly acquired by Musammat Khemo, 
ghe should be looked upon as the person 
' to whom the tenancy (occupancy) had been 
first allotted. ae f 
_ As regards the first point it was remark- 
ed in the judgment that upon a proper 
construction of 68. 6 and 7. 0f the Act of 
1893 which governed the case when Devia 
died, Devia was not the first tenant at all 
though he might have been the first allottee. 
The Act’ of 1893 referred. to above. was 
apparently. the Government -Tenants 
(Punjab) Act of 1893, which was subse- 

uently repealed and replaced by ‘the 
Golonization of Government.Lands (Punjab) 
Act: of 1912.. Sections 6 and 7 of the Act 
of 1893 are as follows: e 

“8, Refore a tenancy is granted to any person in 
any such tract, the prescribed particulars regarding 
the proposed grant shall be duly entered im the 
appropriate register, and the entry’ shall be signed 
by the proposed tenant and by the Deputy Commis- 
° 7“ When'any entry in any such register has been 
so signed as directed in the last foregoing section, the 
“person signing-the same as proposed tenant and his 
Buccessors;in interest shall, notwithstanding any 

revious agreement or anything contained in the 
Punjab Tenancy Act, 4887, or the Hazara Tenancy 
Regulation, 1857, or any other enactment now in force, 
be deemed to have accepted and to hold the lands 
described in such entry as a tenant from the Govern- 
ment on the corditions cribed in the statement 


prefixed to such register. l 
It wih appear from these sections that 
as soon asa proposed tenant accepted the 
conditions of the grant and signed» the 
register referred to in 8.6,he became a 
tenant of the .Government. In these 


circumstances 
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Should be considered to bea mere allottese 
and not atenant unless of course it is to 
be supposed that Devia had not signed 
the entries in the register or failed to fulfil 
any other preliminary requirement. But 
there is nothing in the jafgment in Hira v. 
Jat Kaur (2) to indicate that this was the 
case. Under Act V of 1912 the position 
appears to be similar. Section 10 of that 
Act prescribes the conditions under which 
the Provincial Government may grant 
land inany colony and it would appear 
from sub-s, (4) of s. 40 that as soon as the 
necessary written order is passed by. the 
Collector, and the allottee takes possession 
of the land allottedto him with his permis- 
sion, he becomes a tenant within the 
meoning of the Act. It would thus appear 
that Malli to whom the land was first 
allotted in the present case wasa “tenant” 
within the meaning of Act V of 1912, by 
which this case is govered, the land having 
been allotted to Malli in 1914 after the pass- 
ing of this Act, 

- Ags pointed out in Taba v. Amin Chand 
(1) [which adopts the view taken in 
Dewa Singh v. Gian Singh (1)}] these Governe | 
ment tenants occupy generally afar higher ` 


Status than mere  tenantseat-will The 
conditions of the tenancy provide for 
occupancy rights being acquired by 


fulfilling certain requirements, but there 
seems to be no room for doubt that even 
before the acquisition of occupancy rights, 
the original aliottee and his successors (vide 
definition of a tenant in the Act) mus; be 
deemed to be “tenants” for the purpose of 
Act V of 1912, , 

The next point.on which stress appears 
to have been chiefly laid. in Hira v. Jat 
-Kaur (2) was that the ‘tenancy’ of which 
“the. Succession was in dispute was an 
‘occupancy tenancy’ and it was therefore 
held that it was necessary to consider 
who acquired, the occupancy rignts. As 
to this argument, it ış necessary to 
see whether Act V of 1912. draws any 
distinction between tenancies whicp 
come into existence on ailotment and 
those which subsequ-ntly ripen into occue 
pancy tenanojes. Atter carefully examining 
the various provisions of the Act, I am 
unable to find any such distinction in the 
treatment of tenancies for the purposes of 
tne Act, except as regards the right of trans- 
fer under s. ly. ‘Occupancy tenancy’-is not 
even defined in the Act. The acquisition 
ef occupancy rights usually depends merely: 
upon the fultilment of certain . conditions to 
which the tenancy . ia subject. (gee para, 154; 
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sPancy rights should be considered as acqui- 


«sifion of a fresh tenancy under the Act, one ' 
would have expected to find some distinct ` 


provision to that effect in the Act itself; 


but there is no such provision in the Act... 


If a distinction was intended to he drawn 
for the purpose of succession under B. 21 
between ordinary tenancies and tenancies 
which had ripened into occupancy tenancies, 
this would have been at any rate made 


eléar in that ssction, as*has been done for . 


the purposes, of ‘transfer’ in s. 19., In the 


absence of any such distinction in g.-21, the: 


presumption is that no such distinction 


was contemplated forthe purposes of that 


«ection. 
The tenancies in Governmeat colontes are 


governed by the statement of conditions - 


under which they are issued and the 
acquisition of occupancy. rights merely 
marka a stage inthe history of tenancy. In 
the Gazetteer of the Ohenab Oolony (1904) 


it has been remarked with reference to these ' 


tenancies that the acquisition of accupancy 
rights confers no certain or immediate 


benefit.. It merely shows that the grantee : 
has either fulfilled the conditions of the: 
pn or- has at least eluded detection, if he'- 


not. But the grantee is still bound 


to reside and the subsequent failure to ful- ` 


fil the conditions of the grant would still 


render it liable to confiscation (vide p. 139° 
the case of colony‘ 
nts, the original tenant is selected by. 


of the Gazetteer), In 


veroment but his successors come in 
usually by the right of inheritance. 
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of the Punjab Colony Manual, 1933) If it 
were intended that the acquisition of occu- ` 


t 74 
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with respect to these tenancies as given in ` 
para, 159 of the Punjab Oolony Manual’ 
(Edition of 1933). It is stated there that 
it was Intended at one time to distinguish 
between the periods before and after the. 
accrual of occupancy rights, but the idea 
was dropped sabsequently in favour of - 


` 


a 


_ distinguisaoing between succession to the 

‘original tenant’ and succession to a tenant, 
. who has himself, succeeded the original 
. tenant. Section 20 accordingly lays down 
“the rule of succession to ‘original tenants’ 


r 


La 


Ag: 
the acquisition of occupancy rights only: 
Indicates the fulfilment of certain conditions - 


while s. 21 deals with succeasion to other | 
tenants who follow him; but neither section | 
makes any distinction between the periods | 
before and after the accrual of occupancy ; 
rights. After carefully considering the lan- 
guage of ss.20 and 21 in the light of the. 
scheme of Act V of 1912 andits various provie . 
sions, I am of opinion that the interpretation * 
placed ons. 21 in Dewa Singh v. Gian: 
Singh (1) and followed in Taba v. Amin ` 
Chand (4), should be adopted. 


I ‘have not mentioned in the above 
discussion a recent case reported in 
Sikandar y Karam Nishan (5), which was. 
referred to in the course of the arguments: 
but the facts of which do not appear to be 
sufficiently clear fromthe report, In that’ 
case One Ghulam Farid Khan held what, 
is described as a Tahud Khwahi lease’ 
and his -widow had been granted occupancy - 
rights in -1927:. The learned Judges who” 
decided. the case apparently purported to 
follow Dewa Singh -v.. Gian Singh (1), but 
held that Musammat Subhano and not 
Ghulam Farid Khan-was the person to whom 
the tenancy had been first allotted.. The 
exact nature of the Tahud Khwzhi ten- 
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during 8 certain period—usually five years-:aucy and the precise reasons for treating 
—there seems to be no good reason why the” Musammat Subhano rather than Ghulam 
rule of succession should change on the Farid Khan, whoheld the original lease, as 
acquisition of these rights. For, it may well’ the first tenant, are not very clear from 
happen that the acquisition takes place in’ the report, but as the case appears to 
the time of a tenant who has contributed have .been decided on its peculiar facts and 
least towards it, e. g. if most of the neces-- as the learned. Judges merely purport to 
sary conditions have been already fulfilled’ follow the principle of the: decision in‘ 
in the time of his -predecessors. There: Dewa Singh v Gian Singh (1), without any’ 
seems therefore no reason why succession’ independent discussion of*the question of, 
should be determined with reference to the:proper interpretation to be placed on 
such & person rather than his predecessors, 8. 21, itis unnecessary to discuss that case 
who have equally or parhapsina far greater forthe purpose of the present reference, , 


degree contributed towards the acquisition: 
of the occupancy rights. ; 


The above conclusion, wiz. that the Act: 


does not seem to contemplate any distinction 
between original tenancies and those that 
have ripened into occupancy -tenancies, is 


supported by the . history -of legislation ` 


184-347 & 38 


On thefindings arrived at above, I would. 


- affirm the decision of the learned Dastrict: 


Judge and dismiss this appeal, but in view’ 
of the tonflict of decisions on the question- 

(6) A I R- 1988 Lah ,849; 182 Ind. Oas. 209; 11 R-L, 
90 : J Joo Laas” Sa , - ~ -~ 
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of law involved, I would leave the parties 
to.bear their costs, 


‘Monroe,J.—I agree. 


Dalip SIngh,J—I am still of opinion 
that s 21, Government Colonization of 
Lands Act, is not happily worded. The 
words ‘the tenancy’ occur in the section and 
again incl. (a), Ordinarily speaking, they 
would mean the same thing. Bot in this 
particular case the werds ‘the tenancy’ in the 
section would refer to the tenancy succession 
to which is to be determined and the same 
words ‘the tenancy’ in cl. (a) would refer 
to the tenancy that was first allotted. This 
naturally has caused confusion because 
the tenancy in Hira V. Jai Kaur (2), was an 
occupancy tenancy and itis not clear that 
the original tenancy-at-will should be 
ragarded as the same tenancy as the 
occupancy tenancy subsequently acquired. 
However, in view of the decision of the, 
other Division Benches in Dewa Singh v. 
Gian Singh (1), and Taba v. Amin 
Chand (4), it is not possible to hold that 
the words ‘the tenancy’ have only one 
meaning, and if it comes to interpreting. 


thé section in the light of the intention of the ` 


Legislature, I would agree with my learned 
brother fòr the reasons given by him that 
the decision in Dewa Singa v. Gian Singh 
(1), and Taba v. Amin Chand (4), should be 
preferred to the decision in Hira v. Jai Kaur 
(2) and Jowali v. Mangal Singh. (3). 


D. ` Appeal dismissed. 
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OUDH CHIEF COURT l 
..Oriminal Revision Application No, 52 
~ of 1939 
August 16, 1939 
BENNETT, J. j 
SHAHZADA DALJIT SINGH. 
a — APPLICANT 
veTsuUus 
-MIAN TEJ SINGH—Opposity Party 
‘Orimtnal Procedure Code (Act V of 1898), ss. 145, 
561-A—Proceedings under s8. 145—Preliminary order 
under sub-s. (1) made and property attached—Pre- 
liminary order, if can be ‘subsequently cancelled— 
Property attached, tf can be ordered to be delivered 


to-one of parttes—Proper order to be made, stated. 


—Jurtsdiction of High Court under s3. 561-A to 
pass order that attachment shall continue till deci- 
sion of title by Civil Court, where Magistrate has 
ordered delivery of possession to one of parties 


after cancelling preliminary order passed under. 


a. 145 (1). , 

Where in proceedings under 5. 146, Griminal 
Procedure Oode, a Magistrate has issued a preli- 
- Minary order under sub-s, (1) and has attached the 
property in dispute, the a Re has jurisdiction 
under sub-s, (5) to cancel the original 
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sequently where the circumstances justify this., “Lhe 
Magistrate, however, has no power after cancelling 
the preliminary order to order delivery of the 
property at ed, to one of the parties to the pro- 
ceedings. The proper order in such a case is. to 
direct that the property should remain in hie ous- 
tody and management pending decision of a Oivil 
Court onthe question of title. Manindra Chandra 
Nandi v. Barada Kanta Chowdhury (1), Dashrath v. 
Tarachand (2) and Chenga Reddi v. Ramasamy 
Goundan (3), reliedon. [p. 292, ool. 2] 

Where in proceedings under s. 145, Oriminal Pro- 
cedure Code, a Magistrate after attaching the prop- 
erty and passing preliminary order under sub s. (1); 
subsequently cancels , the preliminary order and 
directs delivery of the property attached, to one of | 
the parties, the High Court has power under 
8. 561-A, Oriminal Procedure Code, to pass an order- 
that the attachment shall continus, until the ques- 
tion of title has been determined by the Oivil 
Oourts. Pigot v. Ali Mohamad Mondal (4), relied 
on. [p. 293, col. 1.) 


Or. R, App. of the order of the Additional 


Sessions Judge, Bahraich, dated May 29, 
1939. 


Dr. J. N. Misra, for the Applicant. 


Messrs. S, Kalbe Abbas and HW. G; 
Walford, for the Opposite Party. ns 


Order.—This is ana application, in: 
revision against the order of the Additional 
Sessions Judge, Bahraich, dated, May 29, 
1939, upholding the order of the -District . 
Magistrate, Bahraich, dated March 31, 1939, . 
in proceedings under s 145 of the Oode.of. 
Oriminal Procedure. o; 

These proceedings were initiated by’ the 
applicant Shahzada Daljit Singh, a minor, - 
under the guardianship of his mother, Rani 


. Rajendra Pal Kaur Sahiba, on December 


22,1958. In this application it was stated 
that in the previous September the appli- 


. cant’s mother had brought into her posses- 


sion four villages which had been granted. 
by way of jagir to Shahzada Jagjaut Singh 
and Shahzada Fateh Singh. The grantees 
had only a life-interest in the villages, and- 
on their death they reverted to the appli- 
cant as proprietor of the Pipri estate.- The 
Opposite party Mian Tej Singh had,. 
however, obtained a deed of gift in respect 
of these villages from Shahzada Jagjaut 
Singh and Shahzada Fateh Singh, and, was 
claiming the property in virtue thereof, 
though whatever rights he may have bad 
under the gift deed ceased on the death 
of the donors. The applicant claimed. 
that tLe villages had ccme into his posses- 
gion peacefully and that the tenants had. 
been willingly paying their rents to him... 
Reference was also made in this applicae 
tion to the fect that in one of the: four 
villages referred to, there was a temple 
dedicated to Mahadeoji, in >- which: -the 


S 
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Offerings and tah-bazari dues on mela 
occasions were realised on ‘behalf of the 
applicant: The opposite party Miyan Tej 
Bingh disputed his right todo so, and on 
November 20, 1938, the Police had attached 
the offerings and Yues, 

- Consequently, the applicant prayed that 
Proceedings might be taken under s. 145 in 
Tespect of the four villages as well as in 
respect of the temple offerings and mela 
dues, and the applicant's possession be 
upheld. 

= A Police inquiry was ordered on this 
application, and the Sub-Inspectur of 
Police who made tke inquiry reported on 
‘January 16, 1939, The general conclusion 
at which the Sub-Inspector arrived was 
that there was no apprehension of a breach 
of the peace from the side of Mian Tej 
Singh such as would justify proceedings 
against him under s. 145. It was also 
‘stated in the report that Mian Tej Singh 
had produced documentary evidence in 
support of his possession which was 
corroborated by the patwaris, There was 
no evidence of any quarrel between Mian 
Tej Singh and the Rani Sahiba. 

` The Deputy Superintendent of ‘Police 
submitted the papers to the Superintendent 
of Police and expressed the opinion that 
there would be trouble between the parties 
until one party was declared to be in 
Possession and the other directed to 
establish his rights in the Civil Court. 
The Superintendent of Police concurred 
and recommended action accordingly to 
the District Magistrate. The District 
Magistrate, who was then Mr, Badri 
Prasad, noted on February 6, 1939, that he 
_ Was satisfied on this report and notes that 
_& dispute existed between the parties 
which was likely to cause a breach of the 
peace, and he therefore required the parties 
to attend in person or by Pleader on a 
_ Certain date before a certain Magistrate and 
file written statements, 

Subsequently an application was made by 
Mian Tej Siogh asking for re-considera- 
tion of the order. The application was 
made before Mr. Badri Prasad, but he 
was shortly afterwards succeeded by Mr. 
Stubbs. Mr. Stubbs re-considered the matter 
and passed the order which is primarily the 
subject of the present application. He 
heard Oounsel -for the parties and 
‘expressed the opinion in his order of 
March 31, 1939, that the report and other 
papers on the record merely established 
the. existence of.a-dispute and did not 
establish the need for action under s. 145. 


l 
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He accordingly cancelled the notice issued 
to the parties. He also ordered that the 
property which had been attached should 
be released in favour of Mian Tej Singh 
and he warned the Rani of Pipri and -her 
servants aud adherents not to attempt to 
interfere illegally with his possession. If 
they did so, action would be taken against 
them under s. 107 of the Code of Criminal 
Procedure, Presumably the order for 
release from altachment of the property 
referred to the offerings and dues which 
had previously been attached by the Police 
as well as tothe immovable property which 
was the principal subject of the application 
of December 22. ; 

An application in revision against the 
District Magistrate’s order was preferred 
in the Sessions Court and disposed of by 
the Additional Sessions Judge in the 
order of May 29, against which this present 
application in revision has been filed. 
The Additional Sessions Judge saw no 
reason to interfere with the District Magis- 
trate's order. j ' 

Two questions arise from the District 
Magistrate's order, the frst being whether 
he had power under sub-s. (5) to cancel 
the preliminary order issued under sube 
s. (l1)of s. 145, and the second whether he 
had power to order delivery of the property 
to Mian Tej Singh. 

On the firasat point, there are numerous 
authorities to the effect that the matter is 
entirely within the Magistrate's discretion, 
save where the order is passed without 
any material to justify it. It cannot be 
said in this case that there was no basis 
for the Magistrate's order, for the report 
of the Sub-Inspector who made inquiry 
on the original application was that 
proceedings under s. 145 were not necessary. 
His superior officers and Mr. Badri 
Prasad, who was then the District Magis- 
trate, thought that they were mccessary 
but on application being made for re-con- 
sideration by Mian Tej Singh, Mr. Stubbs 
came to adifferent conclusion. In Manindra 
Chandra Nandi v. Barada Kanta Chowdhry, 
I; L. R. 30 Oal., 112 (1) i was held that the 
Magistrate has jurisdiction to cantel 
the original order where the circumstances 
justify this. 

- It is more difficult to defend the order 
of the District Magistrate for delivery of 
the property to Mian Tej Singh. I take 
the following passage based on various 
rulings from p. 701 of OQbitaley’s 


(1) 30 O 113; 6 O W N 417, 
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Commentary on the Oode of Oriminal 
Procedure :— 

On the making of an order dropping the 
proceedings, the Magistrate is functus 
oficio and has no ‘jurisdiction’ thereafter 
- to pass any order relating to the claims 
of the parties or to the disposal of the 
property or the crops thereon and the 
parties should be left to settle their rights 
in a competent Court or in any manner 
they choose. Any attachment effected in 
the course of the proceedings automatically 
ceases, and the position of the parties js 
prec'sely the same as if no proceedings had 
been instituted at all under this section, 
Where the profits, rents or realisations 
from the attached property are in Oourt 
deposit, the proper course to adopt, on the 
cancellation of the preliminary order, 
would be to keep the amount in Court 
deposit, antil the party entitled to it has 
established his rights ina proper proceed- 
_ ing; the Magistrate has no power to pass an 
order under 6. 517. 

It has been argued in support of the 
Magistrate's order releasing the property 
in favour of Mian Tej Singh that the 
circumstances and the evidence on the 
record are such as to warrant it, but, 
however strong the case of one party may 
appear to be, a Magistrate is not justified 
in coming to any conclusion in regard to 
the rights of the parties when a dispute 
admittedly exists,’as that would be in 
effect deciding the question at issue bete 
ween them. So far as the question of 
possession is concerned, that can only be 
decided under s. 145 after taking all such 
evidence as the parties may adduce: 
while the question of title can be decided 
only bya Oivil Oourt. This part of the 
Magistrate's order c&énnot therefore be 
upheld. ‘ 

The question remains what is the proper 
order to passin the circumstances of the 
case with respect to the property. Two 
courses are possible. One is to order 
release of the property from attachment 
without directing delivery to either party 
and the other isto order that the attach- 
ment shall continile until the question of 
title bas been decided by the Civil Courts. 
It may be mentioned here that an order 
was passed by this Court when the applica- 
tion in reVisicn was filed that the attache 
ment sitould continue in force pending 
orders on the application, unless possegsion 
had already been handed over. It was 
stated by the applicant's Counsel during 
the hearing of the application that posses- 
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sion had not heen handed over, and theres 
fore the ad in'erim order for the attachment 
to remain in force still holds good. 

It was frankly admitted by Counsel for 
the parties that ifthe property is released 
from attachment and noeorder is passed 
for its delivery. to either party, a breach of 
the peace would certainly ensue. Oonse- 
quently there can be no douot that what- 
ever justification there may have been for 
the view tsken by the D strict Magistrate 
that there was originally no apprehension 
of a breach of the peace, it could not be 
considered now in view of the subsequent 
developments that there would still be no 
apprehension of a breach of the peace on 
such releasa of the property from attach- 
ment. The District Magistrate would then 
have to take action either under g.107 or 
under s. 145, and he would probably have 
to pass orders for the attachment of the 
property again. Learned Oounsel for the 
applicant has suggested that in these 
circumstances the proper order for this 
Court to pass would be that the property 
should remain under attachment pending 
decision of the question of title. In support 
of such an order he has referred me‘to the 
ruling in Dashrath v. Tarachand, A. LR, 
1925 Nagpur, 297 (2). In this case it wag 
held that where a Magistrate attaches 
property which is the subject of dispute 
under s. 145 and subsequently comes to the 
conclusion that thera is no danger of. a 
breach of the peace and on that ground 
files the prcceedings, he has no jurisdiction 
to direct that the attached property should 
be delivered to one of the parties. The 
proper order is to direct that the property 
showed remain in his custody and manage- 
ment pending decision of a Oivil Oourt on 
the question of title. 

The same view has been taken by other 
High Oourts. In Chenga Reddi v, 
Ramasamy Gounden, and another, 27 Ind, 
Oas, 152 (3) the Madras High Oourt held 
in similar circumstances that the Magistrate 
had no jurisdiction to direct that the 
attached properties should be delivered to 
one of the parties and that he should keep 
them or their sale-proceeds, if perishable, 
in deposit until one of the parties establishes 
its right in a Civil Oourt. 

In Pigot v. Ali Muhammad Mandal, 
I. L. R. 48 Cal., 522 (4) the Oalcutta High 


(2) A I R1925 Nag. 297; 89 Ind. Oas. 514:8 N L 
J 69; 26 Or. LJ 1378; 31 NLR. 
(3) L J 


27 Ind. Cas. 158; 1 L W 1032 16 Or. 
104; A I R 1915 Mad, ods, 

(4) 48 O 532; 60 Ind. Oas. 325; 33 OL J 370; 33 
Or, L J 213 (6B). , 
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Court held thatit had inherent power to 
give directions asto disposal of property 
attached and dealt with by a Magistrate in 
the course of proceedings instituted without 
jurisdiction under s. 145 of the Code. 
Statutory effect has since been given to 
this decision by the enactment of s. 561-A 
of the Code whereby’ nothing therein shall 
be deemed to limit or affect the inherent 
power of the High Oourt to make such 
orders as may be necessary to give effect 
toany order under the QOode or to prevent 
abuse of the precess of any Oourt or other- 
wise to secure the ends of justice. 

It seems clear therefore that this Oourt 
has power to pass an order that the-attach- 
ment shall continue, and in the circum- 
stances of the case this, appears tu be the 
more appropriate order to pasa, since 
release from attachment might result in a 
conflict between tbe parties or their servants 
before action to prevent it could be taken by 
the authorities. 

-While therefore upholding the order of 
the District Magistrate cancelling the 
preliminary order under subes (1) of a. 145. 
I-set aside his order directing delivery of 
the prcperty to Mian Tej Singh and direct 
that the property including both the immov- 
able property and the temple offerings and 
tah-bazart dues, shall remain under attache 
ment until the question of title has been 
determined by the Oivil Courts. 


B. Order accordingly. 


_ ALLAHABAD HIGH COURT 
First Oivil Appeals Nos. 14, 27 and 48 of 
; 1934 
February 15, 1939 
COLLISTER AND BAJPAI, JJ. 
RADHA SWAMI SATSANG SABHA— 
DaranpaNT—APPBLLANT 


ute versus 
TARA OHAND, PLAINTIFF AND OTHBRE— 


DBFENDANTS — RESPON DENTS 

Land Acquisition Act (I of 1894), ss. 6 (3), 4, 38, 
39— Declaration under s. 6 (3°, when conclusive— 
Declaration showing thut land is required for public 

rposes while tt is already required for a company 

not conclusive of anything—Ali parties aware that 
land was being required for company — Defect, if 
vitiates acquisition proceedings—Scope of as.4 and 38 
— Officer of company destrous of obtaining land, whe- 
ther competent to publish notification under 9. 4— 
Land acquired for company—Nottfication under s. 4, 
if necessary— ent of Provincial Government, how 
and when given—Soctettes Registration Act (XXI of 
18€0), s. 20—Scope of. 

A declaration under s. 6 (3) of the Land Acqaisi- 
tion Act, is ordinarily conclusive of the factthat the 
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land is required for public pu or for a company 
But it cannot be conclusive of the liability to acquisi- 
tion if it be found that any illegality was committed 
at the proceeding or ifthere was any material viola- 
tion of any of the provisions of the Act in any of the 
stages prior to the declaration. The declaration 
ought to show in unasmbiguour terms whether the 
land is needed for public purpose or for a company. 
Where it is shown that theland is required fora 
public purpose, whereas in fact it is required fora 
company, the declaration is defective xn form and 
cannot be conclusive of anything. Where in the body 
of the declaration there is a mention that the land is 
required for pasturage, etc., of Sabha which is presum- 
ed to be a company, it ig not sufficient to remove the 
defect. in the declaration but where all the parties are 
aware that the land was being acquired for the 
Satsang Sabha for the extension of ita dairy farm, 
the defect does not vitiate the acquisiton proceed- 
ings. [p. 297, col. 2,] 

[Case-law referred to.] 

The powers referred to in s 88 (|), Land Acquisi- 
tion Act are those provided in s. 4(2) of the Act. 
Section 4 (1) deals with the notification and it im 
a duty on the Provincial Government to publish the 
notification. Under s. 38 (1) no such duty will be 
imposed upon an officer of a company and he is not 
competent to publish A notification under s. 4, in the 
Gasette [p. 297, cola. 1 & 3.) 

Where a land is being acauired fora company, 
notification under s. 4 is necessary, and it is only 
after such notification that the officer of the company 
can exercise his powers. , 

When land is being acquired for a company, then 
under ss. 39 and 40, Land Acquisition Act, the Pro- 
vincisl Government has to satisfy itself after enquiry 
that the conditions laid down ins.40 are being ful- 
filled. It will then give its consent; and after an 
agreement has been entered into, as.6 to 37 will be 
put in force. Chhotabhai v. Jnanchandra Basak (9), 
referred to. [tbid.] 

When once registration of a society has been 


effected, the provisions of the Societies Registration 
Act will apply, and such bye-laws as are inconsistent 
with them will become inoperative. [p. 800, col. 11 


E, O. As. from the decision of the 
Judge, Agra, dated October 13, 1933. 


` Sir Tej Bahadur Sapru and Mr. Ambika 
Prasad, for the Appellant. 


“ Messrs. B. Malik and Gopal Behari, for 
the Respondents. 


“ Colllgster, J—The facts out of which 
these three appeals arise are set out in 
full in our order of remand dated April 
4,1933. Under that order we remitted the 
foll wing issue tr the lower Oourt : 

“Whether the declaration which was made by the 
Local Government unders. 6 (1), Land Acquisition 
Act, was invalid by reason of non-compliance 
with the provisions of sub-s. (2) of 5. +A and the 
first portion ofsub-s (1) of 8.6 of the aforesaid 
Act AA) 


‘Phe finding of the District Judge—who 
took the case on to his own file—is that 
Bohra Tara Chand, plaintif, bas failed 
to shcw that he had no notice of the date 
fixed : for hearing his objection under 
6, 5A (1) of the Act, and therefore the 


Sab- 


+ 


994 
declaration made by the Government under 
s.6(1) ofthe Act was not invalid. We 
will. first take up the appeal in respect 
of. which this issue war remitted, namely 
F. A. No. 27 of 1934. The objection afore 
said is dated snd was presented on 
January 4, 1932. At the font of it are 
the words: ‘(8d). Bohra Tara Ohand. 
Through Asharfi Lal, Pleader, Agra.” 


On the margin the Land Acquisition Officer. 


wrote : ; 

“Give a date 15days hence and inform parties 
that I will hear legal objections on that date and will 
also record anyevidence in support of them if the 
parties wish + produce “ 


'.Below this, order we find “January 18, 
and thisis admittedly in the. 


1932 fixed,” | 
bandwriting of. the ‘Land Acquisition 
Officer's clerk, Sharafat Husain,, and im- 
mediately below this there is the eignature 
of Bohra Tara Chand. Babu Asharf Lal 
and Sharafat Husain were both examined 


by the ‘District Judge. B. Asharfi Lal was, 
admittedly the plaintiff's Oounsel;-and be, 


says, that be drafted the -objection and 
then the plaintiff - faired it out. 


took it away ; he wanted to save Gounsel’s 
fee by presenting the objection in person. 


Witness says that he does not necessarily’ 


get his client’s signature on an application 
after signing, “(Sd.) so and sri” the sig- 
nature “may be made in my clerk's pre- 
sence.” He says, “The signature on Ex. B 
was not, I think, made in my presence. It 
is in a place that would be most unusual 
for such signatures.” The -credibility of 
this witness is impeached on the ground 
that he subsequently worked as Counsel 
for the Sat Sangh Sabha and that there 
was litigation between him and the plaintiff 
in respect of a statement of accounts. 
Sbarafat Husain says ‘tbat the Land Ac 
quisition Officer wrote the order on the 
margin. Hethen says: 
“ “In compliance with that order I fixed a date. The 
writing underneath thisin the margin of Ex. B 
ig mine. I think that Bohra Tara Ohand signed 
underneath my writing to show that he had received 
information `of the date. His signature is in the 
same ink as my writing. As far as I remember, 
I fixed the date and Snformed him and took hig 
signature.” 
_ Farther on he says: 
‘Whenever an objection was made, I always re- 
ported dates tothe objector personally and took hig 
signature, Itis nottrne that Tara Chand’s signature 


was already on Ex. B and I filled in the writing 
above it later.” 


Both these witnesses were of course 
speaking in respect of facts which had oc- 
curred Six years previously, and so the 
element of precision is Jacking in their 
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statements. The question is whether the 
plaintiff's signature to the objection or- 
whether it was appended in token of 
having received information of the date 
fixed. As pointed out by the learned Judge, 
the plaintiff twice alleged that he had had’: 
no notice of the date, He first alleged this 
in the plaint of the present suit and then ` 
he again allegedit in an application before- 
the Land Acquisition Officer, It is alsoa 
fact that the objection bears only. one ' 
Signature of his, and therefore if what 
B.Asharfi I al wrote at the foot of the objection ° 
was literally trae and correct, this must. 
have been the plaintiff's signature to the 
objection. There are, however, several cone. 
siderations which, in our opinion, throw - 
doubt upon this conclusion. As we have 
already shown, B. Ashurfi Lal admits that. 
after having written ‘“(Sd.) so and so” he: 
does not necessarily see to it that the 
client signed the application in his pree» 
sence. The objection was admittedly 
presented by the plaintiff himself and his 
signature was not absolutely essential. 
since the objection was already signed 
by the Oonunsel whom he had engaged ;- 
but if he had chosen to sign the objection,- 
the obvious place for his signature was at; 
the bottom of the paper to the left of 
B. Asharfi Lal's signatare where there was‘ 
sufficientspace. We think it is improbable 
—though of course not impossible—that - 
he would have appended his signature 
aninch ortwo up the margin. Moreover, 
having presented the objection himself, 
it is highly probable that the plaintiff would 
have waited to obtain an order of the 
Court fixing a date, and it will be observed 
that the words ‘January 18, 1932, fixed,” 
aod the signature of the plaintiff appear. 
to be in thé same ink—a fact which 
saggests that, after Sharafat Husain had. 
written the date, he handed the pen-to 
the plaintiff. The latter's signature ig 
immediately below the date, which further’ 
suggests that there was a connecticn bete 
ween the writing of the date and the 
appending of hissignature. There ie nothing 
to indicate that Sharafat Husain was acting’ 
in collusicn with the Subha, and no specific: 
questions were put to him in crosse 
examination witha view to elicit the fact 
of such collusion. It appears that on 
January 18, 1932, it was realized that‘no- 
notice had been issued to tha Sabha, and 
so a notice was sent that same day to the’ 
Secretary. No notice was sent to the plain- 
tiff or to his Oounsel, and the reason for 
this. presumably was ‘that: the clerk wag- 
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satisfied that the plaintiff had received. 


intimation. The reason why the plaintiff 
absented himself on January 18, 1932; may 
well have been that he was about to 
institute this suit. The suit was in fact 
instituted on'March 13, 1932, and B. Asharfi 
Lal says : 

“I thought it was not worthwile his pressing the 


objection. Ithought it better thathe should as a 
precaution file a suit at once.” 


The Land Acquisition Officer in Lis re- 
port said, “The objector was given a 
date, viz. January 18, 1932, for proving his 
objections but he did not turnup, “though 
asa matter of fact his objections were 
fully. considered by that officer. On January 
20, 1932, the Collector wrote a letter to 
the Commissioner in. which he. said, “He 
(4, e. Bohra Tara Ohand) was asked to prove 
his. objection on a subsequent date, but he 
did not tura up" -In another letter tothe 
Commissioner, dated January 23, 1932, the 
Collector said : ns = 

“No notice in the name of Bohra Tara Ohand 
informing him to appear on January 18, 1933, was 
issued, but he was personally informed of the same 


vide his signatures made onthe objection just below 
the orderofthe Land Acquisition Officer.’ 


It is thus clear that in January, 1932; 
both the Land: Acquisition Officer and 
his clerk and also the Collector were 
satishied that Bohra Tara Chand had re- 
ceived intimation of the date fixed. We 
are aware that the above considerations are 
not by any means conclusive, but we are 
of opinion that on the materials before 
us the balanceof probability is against 
the plaintiff and that we should not be 
justified in differing from the conclusion 
at which the District Judge has arrived. 
The next question to consider in this appeal 


(i. e. F. A. No. 27 of 1934)is ‘whether the 


declaration which was issued by the 
Government is conclusive, as held by the 


Court below. The  plaintiff-appellant. 


pleads that owing to material defects in it 
it ia conclusive of nothing at all. Section 6 
(3), Land Acquisition Act, provides : 

-“The said declaration shall be conclusive evidence 
thatthe land is needed for a public purpose or for 
8. company as thecase' may be; and, after making 
such declaration the Local Government may acquire 
the land in manner hereinafter appearing ™ 


The declaration in the case with which we 


are dealing states that the land was re- 
uired for a public purpose, whereas in 
act it was required for tbe Sabha, which 
the Government presumably regarded as a 
company. Learned Oounsel for the plaintiff- 
appellant pleads that a declaration under 
s. 6 (3) will not be conclusive if it is mate- 


rially defective in form or if the provisions 


of the Act were not. complied with prior 
to the publication of such declaration. 
Apart from the defect in the declaration, he, 
pleads in the first place that the Lind. 
Acquisition Officer acted illegally in not 
giving the plaintiff an opportunity of being 
heard in support of his objection. With, 
this matter we have already dealt and. 
have found against the plaintiff. Then 
learned Uounsel argues that in various 
other respects the provisious of the Ast, 
were violated He points out that in the 
notification under s, 4—as also of course in 
the. declaration under s. 6—it was stated 
that the land was needed for a public pur- 
pose, in which case title would vest in 
the Goverament whereas admittedly the 
land was required for the Sabha. which 
was regarded a8 a company within the 
meaning of s. 3 (e) of the Act, and the com- 
pensation was to be paid wholly by the. 
Sabha, i. e. defendant No. 1. He then. 
pleads that under s. 38 of the Act the notitie 
cation under 8 4 should have been publish=, 
ed by an officer of the company, whereas 
it was published by the Government. And 
finally he refers us t» s. 40(1) (b) of the 
Act, which lays down that the Provincial 
Government should not give its consent to 
such acquisition unless it is satisfied, either 
on the report of- the Collector under 8. o-A, 
subss. (2), or by an enquiry, that: 

“guch acquisition is needed for the construction 
of some work and that such work is likely to 
prove useful to the public”; 
and the learned Counsel contends that in 
fact no work was to be constracted oa this 
land which was required solely for pastu- 
rage. ‘here can be no doubt that a decla- 
ration under s. 6 (3) of the Act is ordinarily 
conclusive of the fact that the land is 
needed for a public purpose or for 4 come 
pany, Bat we donot think it can be cone 
elusive of the liability to acquisition if it 
be found that any illegality was committed 
at the proceedings or if there was material 
violation of any of the provisions of the 
Act in any’ of the stages prior to the 
declaration. Moreover, 1f the declaration 
says that the land is required for a public 
purpose, whereas in fact the land ia admis- 
tedly required for a company, it is difficult 
to see how such declaration can be conclusive 
of anything. It cannot be conclusive of 
the fact that the land is needed for a public 
purpose, since that is not 80; and” it can 
hardly be conclusive of the fact that the 
land is required for a company, if this is 
not stated. In Luchmeswar Singh V. Chair- 
man, Darbhanga Municipality (1) certain, 

(1) 180 99; 171 A 90; 5 Sar, 564 (P 0). 
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land belonging toa minor under the Court 
of-Wards was acquired for the Muncipality 
and a declaration was published in the 
Gazette in accordance with s. 6 of the 
Act that the land in question was re quired 
to be taken at the expense of the Munici- 
pality for a public Purpose, namely the 
‘construction of a public ghat or landing 
Place in the town of Darbhanga. When 
the minor came of age, le sued to recover 
Possession of this land and bis suit was 
ultimately decreed in the Privy Council. At 
p. 105* their Lordships sav: 

‘“Although the Court of Wards had not power to 
alienate the land for the purpose for which it wag 
required, possession might have been lawfully taken 


of it if the provisions of the Land Acquisition Act 
d been complied with. But they were not" 


- In Manick Chand Mehta v, Corporation of 
Calcutta (2) the owner of a certain pro 
perty applied under s. 45, Specific Relief 
Act, to restrain the Corporation and the 
Improvement Trust from taking further 
steps in the proceedings then pending be- 
fore the Acquisition Collector in the acquisi- 
tion of the said property by the Corpora- 
tion under a notification in terms óf 5 6, 
Land Acquisition Act. At p. 923; Greaves, J. 
observed: 


~ ç» . . &5 regards s. 4, Evidence Act, and 8. 6 (3), 
Land Acquisition Act, the fact that the declara- 
tion may be conclusive as to the land being needed 
for a public purpose does Rot, I think, in any way, 
debar me from enquiring into the validity of the 
steps which led up to that declaration," 


The declaration with which we are 
concerned ‘is printed at p. 49 of our paper- 
book in F, A, No, lt of 1934. It begins 
by saying that the lands designated below 
are required for a public purpose. Admite 
tedly theland wae not required ‘“‘for a public 
purpose” as this term is used in the Aci; 
but we are referred to the column headed 
“For what purpose required,” where we find 
the remark “For dairy Pasturages, etc, by 
the Radba Swami Satsang Sabha, Agra. It 
18 pleaded on behalf of defendant No. 1 that 
the ceclaration read as a whole shows 
clearly that the land was required fora 
company. We will first consider the plead- 
ings with a view to see what the Parlies 
understood by this declaration at the trial 
of the suit. In pares, 7 and 12 of the plaint 
lt was stated in effect that tke acquisiti n 
purported to be forthe Radha Swami Bat- 
sang fer the purpose of a dairy farm. Parae 
graph 7, reads as follows : 


“That thereafter a notification wee issued b 
Local Government under s. 6, Land Acquisition Ae 


15g) 48 O 916; 66 Ind Cas, 600; A IR 1994 Oal 
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thatthe lands of the plaintiff mentioned above were 

required for the pasturage and growing fodder, 
Sealy etc., of the Radha Swami Satsang Dairy 
arm." 


Paragraph 7 of the plaint was admitted 
in the written statemenjs of defendants 
Nos. 1 and 2. Paragraph 15 of the written 
Statement of defendant No. 2 (i. e. the 
Secretary of State for: India), reads as fol- 
lows: 

“That the Local Government having already made 
a declaration under s, 6, Land Acquisition Aot, 
that the purpose for which the land is being acquir- 
ed are purposes (sic) likely to prove useful to the 
public within the meaning of s. 40, the declaration 
is conclusive evidence that the land is needed for 
& public purpose.” 

Paragraph 16 of defendant No, 1’s written 
statement is as follows: 

“That the Local Government, being the final 
authority inthe matter, having alrea y made a 
declaration under s. 6, Land Acquisition Act, that 
the purposes for which the land waa being acquir- 
ed were purposes likely to prove useful to the 
publio within the meaning of e 40, Land Acquisition, 
‘Act, the said declaration iss conclusive proof that 
the land is acquired fora public purpose or for a 
company.” | f 
_ There appears to be some confusion in 
the written statements in the use of the 
expression “publio purpose,” but it was 
clearly understood by the parties that the 
Jand was required for the Satsang Sabha— 
which of course would pay the compense- 
tion. None of the pleas as regards invalidity 
of the preceedings prior to the declaration 
which have been taken before us and which 
we have stated above were taken by the 
plaintiff at the trial, and therefore the 
defendants had no msaans of meeting them. 
The Land Acquisition Officer's report also 
shows that the land was being required for 
a company. He says: 

“All that is necessary to be proved in case of 
acquisition of land fora company is that the work 
for which the land ig to be acquired is likely to. 

rove useful to the publio [vide ol. (b) of e. 401. 

the presentcase land is being acquired for the 
establishment of an up-to-date dairy farm. This 
includes the providing of pastura thes growin 
of fodder and corns, the construction of. sheds an 
buildings and improving of the breed of milch cattle, 
and asa consequence, the uplift of nei hbouring 
villages, the finding of good market for their milk, 
the supplying of pasteurized milk and milk products: 
to the city and cantonment of Agra and other towns, 
It is hardly necessary to add that the kind of 
dairies the Radha Swami Sateang Sabha is estab- 
ishing are rare in India and the useful purpose 
which such dairy is likely to serve to the publ o is 
a self-evident truth requiring no comments.’ 


The concluding portion of his report 
reads as follows : 

“Submitted to the Collector with the recommenda- 
tion that p for which the land is being 
acquired for the Sabha (company) are purposeg 
likely to prove useful to the public within the 
meaning of s, 40 of the said Act and that the Gov- 
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ernment may be moved to issue a declaration under 
8.6 of the Land Acquisition Act.” 
- This report was accepted by the Collec- 
tor, andit is thus clear thatthe intention 
was to acquire land which was needed for a 
company within the meaning of s. 43 (1) (b) 
of the Act, and we have to consider whe- 
ther this was made sufficiently clear in the 
declaration which was issued by the Gov- 
ernment under s. 6 of the Act. Before 
coming to that declaration we will consider 
the notification which was issued under s8. 4 
ofthe Act. In that notification it was stated 
thatthe land was required “for a public 
purpose; and having regard to the language 
of s. 4, it is difficult to see what else cculd 
have been stated in the notification. Sec- 
tion 5-A (1; of the Act, which was enacted 
in 1923, says : á 

“Any n interested in any land which has 
been notified under s 4, sub-s. (n, as being needed 
or likely to be needed for a public purpose or for & 
company may within thirty days after the issue of 

e object “ha acquisition of the 


But the words “or for a company” have 
not been added by the Legislature in s 4, 
-which merely provides for a motification 
that land is required “for a public purpose.” 
In column 5 of the notification it w84 made 
clear that this land was needed “foi ‘dairy 
pasturages, ete, by the Radha Swami 
Satsang Sabha, Dayal Bagh, Agra,” and in 
the agreement which was entered into by 
defendant No, 1 and which published in 
the Gazette of February 27, 1932, we find 
the words “and for constructing sheds, 
buildings, ete., for dairy farm purposes for 
the ssid Sabha”, It is argued that, if the 
land was being acquired for a company, 
then the procedure would be different under 
part 7 of the Act. It is said that the notif- 
cation should have been published by an 
Officer of the company under the powers 
which would be conferred on him under 
8. 38 (1) of the Act and not by the Provin- 
cial Government. Section 38 (1), provides : 

“The Provincial Government may authorize any 


officer of any company desiring to acquire land for 
its purposes to exercise the powers conferred by 
S. 4." 


In our opinion, this does not mean that 
an officer of the company would be com- 
petent to publish a notification under 8. 4 of 
the Act in the Gazette. The powers referred 
to in s. 38 (l) are those provided ia 
s. 4 (2) of the Act. Section 4 (1) deals 
with the notification and it imposes a duty 
on the Provincial Government to publish 
the notification. Under s. 38 (1) no such 


duty will be imposed upon an officer of. 
a company. Alternatively, it is contended by 
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the learned Counsel for ths plaintiff that no 
notification at all under s. 4 of tha Act us 
required when land is being acquired for 
a company. We do not think that there 
id any force in this plea, for otherwise there 
would be no meaning in the word “there 
upon” in subsea. (2) of s. 4 which show that 
the officer of the company can only exercise 
his powers after a notificution has been 
published. When land is being acquired 
for a company, then under as. 39 and 40, 
the Provincial Government has to satisfy 
itself after enquiry that the conditions laid 
down in s. 40 are being fulfilled. It will 
then give Its consent; and after an agree 
meni his been entered into, ‘ss. 6 to 37 will 
be put in force. Admittedly, an agreement 
was entered into in the present case and 
no attempt has been made to show that 
an enquiry was not made. We will deal at 
a later stage with the plea that the condi- 
tions of s. 40 (1) (b) were not fulfilled. 
Meanwhile we will consider the declaration 
which was published under s. 6 (3) of the 
Act. As we have already shown it follows 
precisely the language of the notification 
under 8. £. . 

Since s, 6 (1) of the Act lays down that the 
declaration must state that the land is needed 
for a public purpose or for a company, it ig 
obvious that the declaration ought to show 
clearly and unambiguously whether the land 
is needed for a public purpose or for a 
company; and since that declaration does 
not state that the land was required fora 
company, it is defective in form. It. ig 
perfectly true that in the body of the declaras 
tion it is stated that the land was needed 
for pasturage, etc., for the Radha Swami 
Satsang Sabha; but this, as it stands, is 
inconsistent with the words “for a. public 
purpose” and is not sufficient to remove 
the defect. On the other hand, reading the 
declaration as a whole, we have no doubt 
whatever that the intention of the Provincial 
Government was to declare that the land 
was required for the Satsang Sabha on the 
ground that the work to be constructed on it 
was likely to prove useful to the public within 
the meaning of s. 40 §1)(b) of the Act, 
and as we have already shown, the parties 
were well aware that the land was being 
acquired for the Satsang Sabha for the 
extension of its dairy farm. The plaintiff 
was therefore not prejudiced by the defest 
in the declaration; but when such defects 
exis® it is difficult to see how the declaration 
can be conclusive or what it is to be conclue 
sive of. . POT k 

Ib is argued for the plaintiff-appellant that 
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the notificaticn and the declaration merely 
show that the land was being acquired for 
pasturage, whereas 8. 40 (1) ‘h) requires that 
such land should be needed for the con- 
struction of some “work”. The Land 

equisition Officer's report makes it clear 
that the land was required not only ‘for 
pasturage and growing of fodder, but also 
for the construction of sheds and buildings; 
and this also appears frcm the agreement 
which, as we have already shown, was 
published in the Gazette of February 
27, 1932. The notification and the declare- 
tion states that the Jand was needed for 
pasturage, ete. It- was for the Provincial 
Government to satisfy itself under s. 40 
(1) of the Act that some “work” was to 
be constructed and we must and do assume 
that it did so satisfy itself after an enquiry 
and that the word “etc,” was intended 
fo include buildings and sheds, In Ezra 
v. Secretary of State (3), certain land of 
the plaintiff was acquired under the Land 
Acquisition Act and the plaintiff sued to have 
it declared thatall the proceedingstaken by 
the Provincial Government in the matter of 
such acquisition should be declared vcid and 
of no force of effect and to obtain a manda- 
tory injunction restraining the Government 
as well as the Bank of Bengal, for whom the 
land purported to be acquired, from taking 
any steps whatscever towards taking posses- 
sion of the ssid premises. Various contene 
tions were raised before the High Court of 
Oalcuttea, which it is not necessary for us 
to mention but at p. 77* the learned Judges 
observed: 

“There is no definition of ‘a 
F Act nor any limitation A a that: is likely 

0 provo penta to the public. For obvious reasons 
hot matters are left to the absolute discretion of 
the Loca] Government. .. 

That case went in appeal to the Privy 
Oouncil and was dismissed by their Lordships 
vide Hera v. Secretary of State (4). As we 
have already said, neither this ner any of the 
other objections as regards invalidity of the 
proceeding prior tothe declaration— except 
the plea that the plaintiff received no intima- 
tion of the date fixed for hearing his 
objection—were téken in the plaint and 
there was no issue in repect thereto. Had 
it been pleaded that no work was to be 
constructed on the land, it would have been 
open to the defendants to prove the con- 
trary. If is true that in para. XXI (c) of the 
plaint it was alleged that “the procedure 

a 80036;70 WN 249, 
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RADHA GWAMI SATSANG SABHA D Taka OHAND (ALL) 


publio purpose’ in, 


18410 


laid down by statute was not followed,” but 
having regard to the context and setting of 
this allegation, it would appear that it relat» 
ed to the procedure under Act XXI of 1840, 
If it related to the procedure under the 
Land Acquisition Act then the only illegae 
lity of procedure mentiuned ia the plaint is 
that alleged, in para. 6, namely that the 
plaintiff had no intimation of the date fixed 
for hearing his objection. Moreover, when 
these appeals were before us on the previ- 
ous occasion, learned-Oounsel for the plain- 
tiffeappellant gave us no hint that. he 
intended to plead any illegality or irregu- 
larity in the land acquisition proceedings 
prior to the publishing of the declaration. or 
that the conditions laid down in s. 40 (1)(b) 
of the Act were not fulfilled. Moreover, 
in the memorandum of appeal it was merely 
pleaded that the plaintiff had received no 
intimation of the date fixed for hearing his: 
objection , and that the declaration under - 
s, b (3) of the Act was not conclusive. The 
other pleas, with which we have dealt 
above, find n> place therein. The position 
comes to this: The declaration is defective 
inasmuch as it atates that the land was. 
needed “for a public purpose” and nowhere 
states that it was needed “fora company,” 
whereas in fact it was needed for the Sat- 
sanz Sabha, which the Provincial Govern= 
ment presumably regarded as a company 
within the meaning of s. 3 (e) of the Act. 
By reason of this defect we cannot hold 
that the declaration is conclusive evidence 
of anything that it states. It is certainly. 
inconclusive of the fact that the land was. 
needed for a public purpose, because adimit- 
tedly it was not so needed; and it is not’ 
conclusive of the fact that the land was 
needed for a company, because it does not 
say-so. On the other hand, all the parties 
were aware that the land was being acquir- 
ed for the Satsang Sabha and therefore. 
the defect in the declaration will not vitiate. 
the acquisition proceedings. As regards 
the alleged defects and illegality .of proces, 
dure, we are of opinion that they cannot. 
be pleaded at this stage and that, In any 
case, none of them has been established. ` 
Learned Counsel for the plaintiff pleads, 
however, that there was in fact no society- 
registrable under Act XXI of 1560 and there- 
fore the land is not liable to acquisition. 
In this connection we must consider F, Av 
No, 14 of 1934. The Oourt below has given 
a declaration to the effect that “defendant. 
No.1 is not a society Dor a company, and its 
registration under Act XXI of 1860 was not. 
proper,’ The learned Judge finds that in- 
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fact there was no association or society at 
all and that “substantially defendant No, 1 : 
is identical with one and only one human 
being,” Defendant No lin F. A. No. 14 of 
1934 seeks to have¢his declaration set aside. 
Learned Counsel for the plaintiff concedes 
that the declaration cannot stand unless 
other relief is granted to him, but he pleads 
that upon the lower Court's finding—which 
he contends is a correct finding—the suit 
ought to have been dismissed, Learned 
Counsel for the plaintiff has not referred us 
to his oral evidence. We have neverthe- 
less read it but we think it unnecessary to 
comment upon it, inasmuch as learned 
Counsel. for the plaintiff concedes that the 
objects of the Sabha are as stated in 
Memorandum of Association and Byesrlaws, 
These are contained in a pamphlet entitled 
“Qonstitution and Bye-laws of the Radha- 
swami Satsang Sabha, Dayal Bagh, Agra.” 
There are no grounds for suspecting the 
bona fides of this Memorandum of Associa- 
tion or thé byerlaws. The objects of the 
Sabha. as eet out therein. are as follows : 

“(a) To regulate the conduct of business pertain- 
ing to Sateangis, i e, the followers of the Radha- 
swami faith, and the institution of the Radhaswami 
faith forthe conduct of religious services, 4. 6. 
the central Satsang and branch Satsang. 

(b) To collect, preserve and administer the pro- 
perties, movable and immovable, that have been 
or may hereafter be dedicated to Radhaswami 
Dayal or that may be acquired for or presented to 
Radhaswami Satsang and to deal with and apply 
the same tothe furtherance ofthe religious and 
charitable objects of that Satsang. 

(ec) To do the above and all such other things as 
are: incidental or conducive to the attainment of the 
above objects, provided thatthe mandates, if any, 
of the Sant Sat Guru ‘of the time, who is recognized™ 
as representative of the supreme Oreator - 
Radheswami Dayal shall be paramount and absolute 
in all matters referred to above.” 

The Sabha is a well-organised society 
with a minimum of 40 members, having a 
secretary and an executive committee. It 
has an educational institute with a manag- 
ing committee and it also has a dairy and 
an agricultural farm, tbe ostensible objects 
of which are 

“firstly, of ee to the above institute and 
members of e community an opportunity of 
obtaining first-hand knowledge of the various 
practices employed in modern farming and secondly 
of securing a pure and abundant supply of fresh 
ey penta and pure butter and milk to the residents 
a 


yal Bagh.’ 

The society also has a hospital. Sadhus 
who have themselves registered are supplied 
with lodging and a monthly allowance for 
their maintenance. In connection with the 
above facts, reference may be made to bye- 
laws Nos. 40, 56, 64, and 76. Learned” 


Counsel for defendant No, 1 pleads that 
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the Satsang Sabha is not-only a society for 
the diffusion of useful knowledge, but is 
also a charitable institution within the. 


technical aud legel-meaning of this term 


and in this connection he refera us to In re 
Foveaux ; Cross v. London Antivivisection : 
Society, (5), Commissioners for Special Pure: 
poses of the Income-tax v. Pemsel (6) and: 
Commissioners of Inland Revenue v. J. F.- 
Yorkshire Agricultural Society (7). It 18: 
unnecessary for us to consider these authori- < 
ties, inasmuch as learned Counsel for the 
plaintiff concedes that tha objects, a3 set 

out in the Sabha’s Memorandum of Asso- 

ciation: and Byeelaws—the bona fides of. 
which he does not impeach—are of a. 
“charitable nature within the legal mean» 

ing of that term; but he pleads that 

defendant No. 1 isnot a society registrable 

under the Act and also that it 18 not a> 
charitable society, because there is no trust 

vesting the property in the Sabha. In’ 
Secretary of State v. Akbar Ali (8), it: was 

held by a Bench of this Oourt that l 

-ttwhere a declaration has been issued under a. 6, 
Land Acquisition Act, stating that certain land is- 
required for a “public purpose," a Court is debarred 
from en anig into the question whether the purpose 
for which the land in respect to which such a deo- 
laration has been issued is required is a publio 
purpose or not.” 

[f that decision is correct, then by parity 
of reasoning it would follow. that where 
there is a declaration that land is reqnired | 
for a company, a Oourt would be debarred 
from inquiring a8 to whether it was in fact 
required for some other purpose; but in the 
present case we have already found that 
the declaration itself, owing to defects 
which occur io it, is not conclusive, We 
must now turn to Act XXI of 1860, The: 
Preamble to that Act provides : 

“Whereas it is expedient that provisions should be 
made for improving the legal condition of societies 
established for the promotion of literature, science 
or the fine arts or for the diffusion of useful knowled 
the diffusion of political eduction or for charitable . 
Parposes.......... w 

Section 20 gives a list of societies regis- 
trable under the Act, and among them are 
included charitable societies and societies 
established for the promotion of instruction . 
and the diffusion of useful knowledge. The 
Sabha—consisting at that time of 49 per- 
sons—was registered under Act XXI of 


(5) (1895)2 Oh. D 501; 64 L J Oh. 856; 13 R 780; 73 L 


T 302; 43 W R 66l. : 
(6) (1891) AO 531;61L J Q B 265; 85 LT 621; 55 J 
P 


805. ~ 4 
(1928) 1 K B 611; 97 LIK B.100; 138 L T 193; 
we L R59; 728 J.68;13 Tax Oas, 58. . , 

(8)45 A 443; 74 Ind. Oas. 8; A I R 1923 All. 523; 21 A - 
L J 338, ; 
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1860, and it has not been shown to us that 
any of the formalities required by the Act 
were omitted. It was thus duly registered 
Bo far as procedure is concerned; but 
learyned-Counsel for the plaintiff contends 
that it was not registrable, because some 
of the bye-laws are inconsistent with the 
provisions of the Act. For instance, bye- 
law No. 1 provides that: “The Sabha 
shall hold office at the pleasnre of the Sant 
Sat Guru of the time," and byelaw No 3 
provides that: 

“Ifa longer interim than two years ensues bet- 
ween the departure (i. e the death: of the Sant Curu 
and his reappearance, the Sabha shall stand disaolved, 
unless the Satsangis affiliated to it desire it to con- 
tinue;” 
but 8. 13 of Act XXI of 1660 lays down tha’ 
& society may be dissolved if any number 
not less than three-fiftbs of its members 
deteremines that it shall be dissolved. There 
are other instances of a like nature, but in 
our opinion there js little force in this plea 
inasmuch as, when cnce registration hus 
been effected, the provisions of the Act 


will apply and such bLye-laws as are IncoLe 


sistent with them will become inoperative. 
Thus, not only was the procedure laid down 
by ‘the Act duly followed, but the Sabha 
Was prima facie registrable. Learned 
Oounsel for the plaintiff, however, pleads that 
the Sabha is rot a charitable society for 
the reason that there is not trust whereby 
the property vests in the Sabha; all the 
property, according to him, vests in the 
Satsang Guru. Thusthe land was acquired 
for the extension of a dairy farm belonging 
to a single individual, and this cannot be 
done under the Act, Learned Counsel 
founds: this argument upon two grounds. 
In the first place, he points out tbat, accord- 
ing to the conatitution and bye-laws, the 
mandates of the Sant Sat Guru are para- 
mount, and he has the power to dissolve 
the Sabha at will, In the second place, 
he relies very strongly on the observations 


of their Lordships of the Privy Oouncil - 


in Chhotabhat v. Jnanehandra Lasak 
(9). In that case certain members 
of the Radha Swami religion sued for a 
declaration the suBstantial effect of which 
was that a so-called Radha Swami Trust 
created in 1904 was not a legal and valid 
trust and that, if it was, it was not a “trust 
created or existing for public purposes of 


a charitable or religious nature” so as to. 


make Act X1V of 1420 applicable thereto, 

(9) 57 A 330; 155 Ind, (Cas. 409; AIR1935P0 97: 
623 I A 146: 19350 W N 627;7 RPO 301: 610 LJ 
285; 39 OW N 865;: (1935) MWN 62569 ML J 1; 


1935, A.L J 775; 48 LW 188 37 Bom. L R 587 
(P 0). 
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All the parties to that suit were members’ 
of the Radha Swami faith, and we have 
already quoted extensively from this judg- 
ment in our “remand order of April 4, 
1938, in order to explainethe tenets and 
principles of the Radha Swami Faith. In’ 
para. 9 of the document of 1902 declaring- 
the constitutional powers of the Central 
Oouncil of the Radha Swami Satsang (vide - 
p. 339*) it was provided that: r 

“All property of Radha Swami Satsang and its 
branches, both movable and immovable, which 
exists at present or may hereafter be presented to 
Radha Swami Dayal or he otherwise acquired will, 
for the maintenance and advancements of the 
objects of the Satsang, be vested in a body of trus- 
tees designated the ‘Radha Swam1 Trast’. 

Their Lordships of the Privy Qouncil, 
however, held having regard to the supree- 
macy of the Sant Sat Guru and his control 
over the offerings by which the properties 
were acquired, that it was , 

“difficult to arrive at the conclusion that it was 
ever intended that such a truet as is contemplated 
by Act XIV of 1920 should be created.” 

Their Lordships went on to say: 

“This is confirmed by the express provisions 
which have already been referred to, e. g. that the 
Council were to act in accordance with the direc- 
tions of the ‘Sant Sat Guru,’ for the time being. 
who is recognized as the representative of the 
Supreme Oreator, whose mandates were to be para- 
mount, and that the trustees were to follow the 
directions of the ‘Sant Sat Guru,’ who was the. 
sole master of all movable and immovable property.” ` 

‘In an earlier portion of the judgment, : 
at p. 342*, their Lordships say : 

“In the first place it is material to ascertain the 
author or authors of the alleged trust. Next the 
intention to create a trust must be indicated by 
words or acts with reasonable certainty. The pur- ' 
pose of the trust, the trust property and the bene-’ 
ficiaries must be indicated and in such a way that- 
the trust could he administered by the Oourt’ if 
the occasion arose.” 

Learned Oounsel for the plaintiff pleads 
that the observations of their Lordships in 
that case are conclusive of the fact that 
property of the Radha Swami Satsang | 
belongs to the guru and is not trust property - 
vesting in the Sabha, When the case came 
before us last year, learned Oounsel for 
defendant No. 1 pleaded that it was not 
necessary that property of a society Tegise | 
tered under Act XXI of 1860 should be 
impressed with the character of trust pro- 
perty, but he now does not contest the 
proposition that defendant No. 1 cannot be 
a charitable society if the property vests 
exclusively inthe guru and unless there ig 
some sort of trast, actual or constructive, 
vesting the property in the society. 
It appears that in 1910 there was a schism 
the ultimate result of which was that two’ 


*Pages of 57 A= [Ha] 2... 
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sects of the Radha Swami Faith came into 
being, one being the Swami Bagh sect, 
wnich was the parent body having its 
centre at Allahabad and the other being 
the D :ıyal Bagh sect, which was the dissen- 
tient body having its centre at Agra. Sir 
Anand Sarup wasthe Satsang Guru at Agra 
at the time of the litigation which gave rise 
to the appeal before the Frivy Oouncil, 
and he was examined as a witness His 
evidence in that suit has been brought on 
the record of the present suit, having appae 
Tently been accepted by both parties, and 
it is printed at p. 37 of our paper-book in 
F. A. No. 14 of 1934. In this statement 
this witness said that offerings are not 
made to the Sant Sat Guru personally, 
but he acceptsthem as represeutative of 
Radha Swami Dayal, and he is accountable 
therefor to the Satsangis who are all 
interested in such offerings. This state- 
ment dces not appear to have found favour 
with their Lordships of the Privy Oouncil, 
but learned Counsel for defendant No. 1, in 
meeting the argument advanced on behalf 
of the plaintiff in respect to ownership of 
the property, relies upon this evidence with 
reference to the Memorandum of Associa- 
tion of the Dayal Bagh Satsang Sabha at 
Agra, which was not before the Priv 
Oouncil. He has attempted to distinguis 
the terms of the document which were before 
their Lordships from the Memorandum of 
Association which is before us. For ine 
stance, he points out that the words “and 


to deal with and apply the same” in’ 


para. 1 (b) of the Memorandum of Associa- 
tion of Dayal Bagh Sabha did not occur 
in the corresponding paragraph of the 
document declaring the constitutional 
powers of the Oentral Council of the 
Radha Swami Satsang Sabha, which was 
before their Lordships: vide p. 339* of the 
jugment reported in Chhotabhai v. Jnane 
Chandra Basak (9). He also invites our 
attention to the fact that the words “in 
accordance with the directions of the Sant 
Sat Guru for the’ time being” in para, 1 
(e) of the document before their Lorae 
ships finds no place in the correspond- 
ing paragraph of the Memorandum of Asso- 
ciation which is before us, Learned Oounsel 
also seeks to distinguish para. 9 of the 
document which was before the Privy 
Council from bye-law No. 18 of the Dayal 
Bagh Sabha. Paragraph y of the frst men- 


tioned document prcvides : 
“All property of Radha Swami Satasang and its 
branches, both movable and immovable, which 
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exists at present or may hereafter be presented to 
Radha Swami Dayal or be otherwise acquired, will, 
for the maintenance and advancement of the 
objects of the Satsang, be vested in a body of trustees 
designated the ‘Radha Swami Trust’.” ; 

Bye-law No. 18 provides that : 

“All the properties, movable and immovable, that 
may be handed over or placed in charge of the 
executive committee or any other committee or 
any individual member, manager or agent or that 
may come in possession of the executive ommit- 
tee or any other committee or in that of any indi- 
vidual member, Manager or agent in the course of 
his term of office 
vested in the Sabha,” 

Léarned Counsel pleads that in the pre- 
sent case the property vests in the Sabha: 
the latter is in a fiduciary position and so 
its members are constructive trustees, as 
well as being among the beneficiaries. This 
Contention is based mainly on byeelaw 
No. 18 and the evidence of Sir Anand Sarup 
in the previous case. Learned Counsel also 
drawé our attention to the fact that D. W, 
Daulat Ram was not cross-examined with 
& view toelicit from him that the profits 
went to the guru and not tothe Sabha. We 
do not think it necessary to express any 
opinion as to whether th- character of the 
property with which the Dayal Bagh Sabha 
is concerned is or is not distinguishable 
from the character of the property of the 
Radha Swami Satsang Sabha before the 
schism with waich tneir Lordships of the 
Privy Ooancil were concerned, and oar 
reason for this is that we feel ourselves 
compelled to give effect to the alternative 
plea of learned Counsel for defendant No. 1 
that it is too late now to entertain the cone 
tention that the property belongs exclus:veo 
ly to the guru and does not Vest ‘in the 
Sabha, It will be observed thatit is noe 
where stated in the plaint that defendant 
No. 1 was not a charitable society for the 
reason that the property did not vest in it; 
bat in the guru. In para, 10 of the plaint it 
was alleged that 

“defendant No. 1, which is in essence and mainly a 
religious society holding particular religious belief 
could not be registered under the said Act (i e, 
Act XXI of 1880), and its registration under the said 
Act is null and void.” 

In para. 12 it is stated : 

“The action of the Local Government ordering 
the acquisition of the plaintiff's land for defen- 
dant No 1 is null and void and ultra vires of the 
Government amongst others for the following reasons: 
(a) The registration of the Radha Swami Satsang is 
not warranted by the provisions of the Act under 
which ıt purports to have been registered; (b) The 
Satsang starting or working of a dairy farm is not 
one of the objects as given in the Memorandum of 
Assocfation and Bye-laws and such an object cannot 
be legally the object of a society registered under 
the above-mentioned Societies Registration Act KAT 
of 1860, and as such, it could not fal! under tha 


as such, shall always remain 
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ptatute ‘empowering forcible acquisition; (e) That 
the procedure laid down by statute was not fol- 


' Clause (a) can only refer to the allega- 
tions in para. 10, and the allegations in 
cls. (b). and (e) are not relevant to this 
question. Moreover, the allegations in cl, (b) 
‘have not been pressed in any way before 
‘us, - Having regard to tle allegations in the 
“plaint tere was, naturally enough, no issue 
on the question whether the Sabha was not 
-a charitable society for the reasons that the 
property did not vest in it, but belonged 
exclusively to the guru, True, the learned 
Judge says: 

` -"The Satsang Sabha isa private body, led by the 
nose. by one single individual called personi- 
fied, so says the Memorandum of Association ~ ...” 

Further on, he says: | 

“Suffice to say for the purposes of this case that 

‘there are grounds for thinking that the dairy farm 
is more to benefit this gurw’s son and his private 
party. than the students or the Satsang publio. 
“ These observations, however, have no 
relation to the pleadings, and it is not sug- 
gested before us that they are based upon 
any evidence. If it bad been alleged in the 
plaint that there was no trust vesting the 
property in the Sabha and that on this 
account the Sabha could not be regarded as 
a charitable society, it would have been 
open to the defendants to produce other 
evidenve with a view to show that the 
property did in fact vest in the society and 
did not belong exclusively to the guru. In 
the circumstances we are of opinion that the 
plaintiff cannot at this late stage be heard 
to plead that the land was being acquired 
for the extension of a dairy farm which, 
along witb all the other property, with which 
the Dayal Bagh Sabha is concerned, vests 
exclusively in the guru and that, on this 
ground, the Sabha cannot be held to be a 
charitable society. 

There remains F. A. No. 48 of 1934, 
which is an appeal by the Secretary of State 
for India in respect tn costs. The learned 
Judge of the lower Court directed this 
defendant to pay his own costs on the 
ground that he was “found to be wrong.” 
Whatever justification the lower Oourt may 
or may. not have for its reasoning: the 
fact remains that this defendant was resa 
ponaible for the publication of a defective 
declaration under s. 6 (3), Land Acquisi- 
tion Act, and this defect has led to much 
“controversy and much expenditure of time. 
We are of opinion that when land: is being 
acquired fora company, it is not corregt for 
the declaration to state that it “is being 
acquired for.a public purpose, even though 
workis' to be- constructed -on- it which: is 
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likely to prove useful to the public. The 
Opening declaration should state in clear 
terms that the land is needed, or is likely 
to be needed, for a company. Having regard 
to all the circumstances, we do not think 
that defendant No. 2 is efttitled to his costs 
of the suit. The result of our finding is as 
follows: Appeals Nos. 27 and 48 of 1934 
are dismissed with costs. Appeal No. 14 of 
1931 is allowed and the declaration to the 
effect that defendant No. 1 is not a society 
or a company and that its registration under 
Act XXI of 1860 was not proper is set aside. 
Defendant No. |, ¿.- e. the Radha Swami 
Satsang Sabha, will have its costs in both 
Courts, < 


D. Order accordingly.’ ` 





MADRAS HIGH COURT 
Referred Trial No. 12 and Criminal 
Appeal No. 17 of 1939 
March 9, 1939 
Buen AND Stopart, JJ. | 
In re VELU NAICKEN AND ANOTAER— 
AcouUsED 

Ortmtnal trial—Hvidence—Murder—Murder by 
throttling—Absence of injurtes to bones or tissues of 
neck, whether indicates that deceased was not 
throttled—Hvtdence Act (I of 1872), a. 30—Two 
accused charged with murder—One making confes- 
ston for first time at preliminary inquiry in 
dock and in presence of other—Oonfesaton held could 
be taken into consideration against the other co- 
accused, _ P 

If. the object which is employed to compress the 
windpipe is broad and pliable, there need be no 
injury to the bony structures of the neck. Pressure 
by the sole of the foot or by the palm of the hand 
placed across the neck of an unresisting victim 
would cause death by asphyxia without necessarily 
causing injury to the bones or tissues of the neck. 
The absence of such injury doesnot therefore in- 
dicate that the approver is not telling the truth, 
when he says that the deceased was throttled. |p. 
303, col. 2.] l 
The confession was made 
the preliminary enquiry, but it was made in the 
dock in the presence ‘ot another accused and there 
was no question of its having to be proved at that 
stage. Then at the Sessions trialtwo months later, 
it was proved under s8 287, Oriminal Procedure Oode 
by the Magistrate's verbatim record of it: 

Held, that the confession could be taken into 
consideration ageinst the other accused jointly tried. 
The other accused was in no way prejudiced since 
he had as much opportunity of explaining or re- 
butting it as if it had been made before the preli- 
mi enquiry and proved at that enquiry, [p.-306, 
col. L] 


Mr. R. Sadasivam Pillai, for the Accused, 
Mr. A. S. Stvakaminathan, for the 
Crown. : 


‘Stodart, J.—The two accused who are 
cousins have been convicted of the murder 


for the first time at 


1989. - 


‘of Thayarammal and sentenced to death. 
They have filed separate appeals both 
numbered as Oriminal Appeal No. 17 
of 1939. In the referred trial the question 
for our decisicn is whetker the sentence of 
death imposed by the learned Sessions 
Judge should be confirmed. The deceased 
was the first wife of accused No.1. Ten 
years ago he married a second wife and 


quarrels broke out and finally the deceased - 


by means of a civil suit dispossessed 
accused No, 1 of the lands and house which 
he had purchased with her stridhanam 
money. That was in June, 1935. Some 
-days . later, the deceased filed a criminal 
complaint against her husband that he had 
broken into the house and taken forcible 
possession of it. He was tried for that 
offence and acquitted; Ex. Wel. For 
the cultivation season, 1935-35 deceased 
leased the Jand to accused No. 2, but at the 
end of that year sbe determined that lease 
and quarrelled with accused No, 2, There 
were criminal and civil proceedings between 
them in June, 1936, Accused No, 2 was 
convicted for trespassing on the land 
and fined Rs. 30, Ex. Kel, He was also 
fined Rs. 15 in another case for insulting 
the deceased; Ex. QQ-1. ‘Then on June 
21; 1938, deceased complained in the Panche- 
yat Court that accused No. 2 had assaulted 
and beaten her and accused No. 2 filed a 
complaint against the deceased that she 
had abused bim. These cages were pending 
when Thayarammal was murdered. 


In the cultivation season, 1936-37 deceased, 


leased her lands to a stranger. In the 
following season, 1937-38 she leased them 


to Vadamalai Pillai (P. W. No. 13) who 


sub-let them or transferred his tenant right 
to. accused No. 1, P. W. No, 13 says 
that deceased was not content with 
the rent which aczused No. 1 agreed to pay, 
namely one-half of the produce, On the Ani 


Amavasai day, June 27, 1938, the decease 


ed went to the tireshing ficor to supervise 
the threshing of the crop. Accused No.1 


admits that he went there also to take his, 


share of tke produce. The deceased was 
seen at the threshing floor by several people 
including P. W. No, 5, a boy who is the 


brother of accused No. l's second wife, and. 


P. W. No. 6,8 girl employed as a cooly 
by accused No. 1. These two witnesses 
pay they. left the threshing floor at 4 or 5 r, M. 
and the deceased was still there. Deceased 
was never again seen alive. What happen- 
ed to her share of the produce has not been 
explained. Deceased lived by 
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where accused No. 1 lives with Muniammal, 
his second wife :P. W. No. 28). P. 
Ws. No. 9 and 10 are relations of hers 
who also lived at Alapakkam. Both were 
absent from the village on June 27: P.W. 
No. 10 who returned on the following day 
noticed her absence and meeting accused 
No. 1 some days laterspeke to him about 
it. He said she had gone away from the 
threshing floor to fetch a cart and had not, 
returned and that he had searched for her 
and could not find her, At the bidding of 
his uncle, P. W. No.9, P. W.. No. 10 went 
to Kavaripakkam a day's journey away to 
inform deceased’s uncle, P. W. No. 8. That 
was on or about July 5, P. W. No. 8came 
to Alapakkam and made enquiries, and then 
on July 6, laid information of Thayaram- 
mals disappearance stating that he 
suspected accusea Nos. 1 and 2 and the 
latter’s brother (Ex. O). On July 7, P. Ws.” 
Nos, 14 and 15 gave the investigation head 
constable, r. W. No. 32, some information 
in consequence of which he sent for one 
Sreenivasulo Naicken and detained him in 
the village chavadt. The Sub-[nspector, 
P. W. No, 33, arrived that night and on the 
follwing morning got certain information 
from Sreenivasulu Naicken in consequence 
of which he sent for the Sub-Magistrate 
and the medical officer. When these offic 
cials arrived they were guided by the 
aforesaid Sreenivasulu Naicken to a field in 
an, adjacent village, one and ahalf mile 
from the threshing floor, and at a place 
pointed out by him the body of the deceased 
was exhumed. The body had boen doubled 
up and thrust into a sack. There wasa 
cord of palmyra fibre round the neck. The 
medical officer, P. W. No. 2, could not 
ascertain the cause of death as decomposi- 
tion was far advanced. Though, the cord. 
suggested strangulation, the bones of the 
neck were not broken as sometimes happens 
in cases of strangulation or throttling. An 
inquest was held and’ it was over by 
6-30 r. |m. The body was identified by 
deceased’s uncle, P. W. No, 8, as that of 
Thayarammal by the tattoo marks on it 
and by asilver anklet. The ornaments, whicn 
married Hindu women ‘usually wear, were 
not on the body, Accused No. 2 was 
arrested at 8. P, M.and at 930 P. m. the 
second wife of accused No. 1 by name 
Muniammal. P. W. No. 28, was sent for and 
she came to the village chavadi.” At the 
instgnce of the Sub-Inspector, she went back ' 
to her house and brought some jewels, M. 
Os. 5 to 9 wrapped in a piece of cloth. 
These include a tali with trinkets -attached 
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and a- påir of earrings snda pair of gold 
bangles: P. W. No, 8, deceased's uncle, 
says that those. ornaments were 


deceased's. Accused No, | was. arretsed on 
July 10, at 2 village 22 miles away. 


On July 13, Breenivasulu Naicken made a 
long statement to the 8 
admitting the crime and stating that he and 


accused Nos. 1 and 2 had murdered the’ 


woman by throttling her at the threshing 
fact when she slept on the night of June 27, 


to guard her paddy. He said that they. 


ut the body into a gunny bag which was 
thers and carried it to the distant field and 


buried it’ at the place which he had sube 


sequently shown to the Police. He said 
that before burying it they had removed 
the jewels and that he had been given a 
gold coin which he calls a quarter sovereign 
“and one of the trinkets from the tali which 
he sold at a shop -in Arkonam, P, 
W. No. 17, Shroff of Arkonam, deposed 
that on June 30, Sreenivasulu Naicken sold 


him `a quarter sovereign. He said he had: 


melted this before the Police questioned 
im - about it. 
eee Ex. K-1, that gold weighing 9 
pagodas was sold to him by Pallur 
Srinivasulu Naicken on June 30. On 


July 13, also Muniammal, P. W. No. 28, the 


second wife of accused No. 1 made a 
statement on oath to the Sub-Magistrate 
-about the jewels which she had produced 
before the Police, 


ed his Confession in along statement.tothe 
District Magistrate and a pardon was 
tendered to him on that day which he 


accepted. He has been examined as P. WW. 
No. 6in the Committing Magistrate's Court 


and as P. W. No. 1 at the Sessions. 


The proof of the case against these two 
accused consisted principally in the evi- 
dence of this approver Sreenivasulu Naicken. 
He was corroborated in a material particular 
by the fact that the murdered woman's 
jewels were found’in the possession of 
accused No. 1s wife, Muniammal. 
Muniammal examined as P. W. No. 28 did 


not deny that she prcduced the jewels to- 


the rolice on July č, the day the body was 
exhumed, but she said that a head 
constable gave them to her first. Then she 
was confronted with Ex.'T, the sworn 


statement she had made tothe Magistrate ° 


under s. 164, Criminal Procedure Codes on 


on the morning of 


ae - a i ice 
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Sub-Magistrate. 


There is an entry in his. 


That statement is Ex. T.. 
On August 12, Sreenivasulu Naicken reiterat- 


”», She there deposed that at day-. 
7 June 28,” 
accused Nos. k aud 2 had roused her from 
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sleep and accused No. 2 had given héra 
little cloth bundle. Her husband told her 
1t contained jewels and that she was. to: 
keep it safe until he asked’ forit. At the’ 
trial Muniammal did not deny making this 
statement but she said that she made it! 
because she was told to do so by P.W. 
No. 14 anda head constable. It was filed 
in evidence to contradict her under s. 145, 


-Evidence Act. P. W. No. 14 is a 


man called Vajravelu Asari, He is not 
a reputable witness having been convicted 
once of receiving stolen property. He 
deposed that on ‘the Amavasai night at 
about 8 p.m. when he was in the street’ 
near the house of the approver Sreenivasulu’ 
Naicken, P. W. No. 1, accused Nos. 1 and 2 
came in company and called out to P. W, 
No- 1 and P. W. No. 1 replied that he 
was still at his meal, P. W. No. 15 
deposed that on that same night he saw the 


two accused pass along the street 
together: and he commented on this 
to @ neighbour, P. W. No. 16 as 


he thought it strange that these _ two 
who were enemies should be together. It 
will be remembered that: it was on infor- 
mation given by P. W, No. 14 and P, Wi 
No. 15 to the head-‘constable that the 
approver was first suspected and detained: 
by him for examination on the night of: 
July mn ! 

All this evidence was placed befor the’ 
Committing Magistrate and when ` the- 
accused were examined under s. 209, 
Oriminal Procedure Oode, for the purpose. 
of enabling them to explain the evidence: 
against them, there took place a dramatic: 
and somewhat unusual incident, Accused: 
No, 1 had made a fairly long statement’ 
which had been‘read out:to him and which. 
he had attested by his thumb mark. He 
admitted that he had gone to the threshing’ 
floor that night but-said that when he‘ 
reached it, Thayurammal who ‘had been: 
there all day had gone. He said he had’ 
slept there all night and returned home at 
eight in the morning. He admitted that the: 
jewels produced in the case belonged to’ 
Thayarammal and were on ker person when! 
she was at the threshing floor but said that 
he did not know how they came to be found. 
out, He denied all complicity in the erime.. 
Then accused No. 2 made his statement’ 
giving at length the history of his quarrels‘ 
with ‘I‘hayarammal and ending up with the’ 
assertion that the approver had implicated 
him out of enmity, the enmity arising out’ 
01 the ‘fact that on a certaih occasion in’ 
May, 1937, when’ accused No. I was away: 
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from heme he had found him, the approver, 
in bed with accused No. L's wife and 
quarrelled with him on that account, At 
the. conclusion of this statement accused 
No. 1 turned to eaccuged No, 2 in the dock 
and said “it was you who put your 
foot on her neck and pressed it” and 
turning to the Magistrate against him 
baying that accused No. 2’8 azcusation 
against his wife was. made out of spite 
because he had had to warn accused No. 2 
to keep away from his house in his absence 
and when his wife’s sister was absent. And 
accused No. l still speaking to the Magis- 
trate Tequested him to put it on record 
that he, accused Nc. 1, and accused No. 2 
and Sreenivasulu Naicken had murdered 
Thayarammal and taken her jewels aud 
buried her. The Magistrate warned accused 
No. 1 that this very statement would be 
Sufficient to hang him and then asked the 
accused to repeat what he had said and the 
accused said: 

“Sreanivasulu Naicken, Singara Naicken (accused 
No, 2) and myself, the three of us together committed 
the murder. It was Singara Naicken that placed 

is foot on her neck and pressed it, lt was 
Sreenivasulu Naicken who'tied the nbre cord round 
the neck. We put her into the gunny bag, tied it 
up, took. it, dug a pit, and buried it,.It was 
Sreenivasuln Naicken and NSingara Naicken who 
removed the jewels, I dng the pit. After burying 
her we took the jewels and came home, At the 
bund of the: tank Singara Naicken gave Sreeni- 
wasulu a quarter sovereign and-an amulet. - After 
that I “went away to the threshing floor. I do not 
know. to' whom Singara -Naicken took- .the ' jewels 
and gave them." hs 


* Examined at: the Sessions ‘when this 
Statement was filed under s. 287, Uriminal 
Procedure Code, accuged No, 1 merely said 
‘that.he never made ıt.: The evidence of the 
‘approver and the statement ‘just referred 
to made to the Magistrate at the preliminary 
inquiry by accused No.1. is that tne 
deceased was killed by throttling. Furst, 
as ehe-lay asleep, one of the’ murderers 
‘placed his foot’ on her throat, and pressed 
on ib. . Then, when she struggled, another 
of. the murderers throttled- ner. with his 
hands while ‘his accomplices heid her legs 
‘and arms, The approver says that sne died 
when he was tying the cord round her neck 
‘and therefore be aid ‘not tie it ‘tight;- Tns 
is borne out by the medical evidence, ‘I'he 
Sub-Assistant Surgeon found no mark of 
the cord on the neck. lt was tied to the neck 
when the body was found but that was 
probably due to the fact tnat-the neck had 
‘swollen through decomposition. ‘i'ne sody 
was too far advanced in. decomposition to 
afford any evidence of the cause of.death, 
But the fact that the deceased was apparently 
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well and active when she was last seen 
alive and that her body was found bandied 
up in a sack and buried in the ground 
strongly supports the inference that she was 
murdered, 

It i8 argaed here as it was argued in the 
lower Oourt that if the deceased was killed 
in the manner stated by the approver and 
by accused No. 1, there would have. been 
lojury to.the neck which would have been 
visible at the post mortem; for instance 
fraccure of the hyoid bone. But if the 
object which .is employed to compress the 
windpipe is broad and pliable, there need 
be no injury to the bony stractures of the 
neck. Pressure by the sole of the foot or by 
the palm of the ‘hand placed across the 
neck of an unresisting Victim would cause 
death by asphyxia without necessarily 
causing wwjury to the bones or tissues of 
the neck. The absence of such injury doss 
not therefore indicate that the approver is 
not telling the truth, when he says that the 
deceased was throttled. i 

The -principal argument addressed to us 
is that- the learned Bessions-Judge was 
wrong in-holding that the evidence of the 
approver was corroborated in material 
‘particulars not only bearing on the facts of 
the- crime ‘but upon ‘the accused’s implicas 
tion -in it: see the Privy Council: decision 
in Mahadeo v. The King (1), But here we 
find that.as regards the facts of the’crime 
the approver is corroborated by the circum= 
stances in which the body was found and by 
the statement of -accused No. 1 in the Com: 
mitting Magistrate’s Oourt, As for accused 
No. l’s:part in the crime, there isin addition 
to .the said statement the- fact that the 
deceased’s-jewels were in the possession of 
his: second wife- Muniammal. Against 
accused No. 2 there is the confession made 
by accused No. 1 in open Court at the time 
ot the preliminary enquiry. We think that 
not ‘only: may that confession be taken into 
‘consideration against accused No. 2 but 
also- that - having regard to the circum- 
stances in whion it~ was made it has con- 
siderable probative valug, Accuséd No. ' 1 
-had -just made a statement denying all 
“knowledge of the crime. But wnan accused 
“No. 2°10 ‘his turn made his statement and 
incidentally made the allegation of 
adultery . against “accused No. 1's wife, 
accused No, l, Voluntarily and in. spite of 
the Magistrates warning -withdrew his 
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former statement, confessed the crime and 
implicated accused No, 2. He deliberately 
made himself liable to the extreme penalty 
of the law in order that accused No. 2 
should suffer too. Learned Counsel cone 
tends on behalf of appellant No 2 that this 
incriminating statement made by accused 
No. 1 at the preliminary enquiry cannot 
be. taken into account as against accused 
No. 2. His argument is that confession 
made by one ;of several accused who are 
being tried jointly is governed bys. 30, 
Evidence Act, and that s. 30 refers only to 
conicssions made before the enquiry begins 
and proved at the enquiry. Section 30 is: 
“When more persons than one are being tried 
intly for the same offence and a confession made 
y one of such persons affecting himself and some 
other of such persons is proved, the Court may 
take into consideration such confession as against 


such other person as well ag against the person 
who makes such confession,” 


We do not think there is any force in 
this argument. It is true that the confes- 
Bion was made for the first time at the 
preliminary enquiry. But it was made in 
the dock in the presence of accused No. 2 
and there was no question of its having 
to be proved at thatstage. Then at the 
Sessions trial two months later it was 
proved under s. 287, Criminal Procedure 
Code, by the Magistrate's verbatim record 
of it. Accused No. 2 was in no way 
prejudiced. He had as much opportunity 
of explaining or rebutting it’ as if had 
been made before the preliminary enquiry 
and proved at that equiry, We think 
that the case is established against 
accused No. 2 equally as against accused 
No. 1. The principal fact proved apart 
from the evidence of the approver is the 
Tecovery of the jewels from accused No. 1's 
second wife. She stated both at the 
preliminary enquiry and at the trial that 
‘they were foisted on her by the Police. But 
that is not only inherently improbable—for 
where could the Police have got them—but 
also is contradicted by the statement made 
-by her to the Magistrate‘on July 18, under 
an a Oriminal Procedure Code, in which 

ave an entirely different version of 
iga e came into possession of them. Then 
against “accused No. 2 we have accused 
No. 1's dock confession which substantially 
corroborates the evidence of the approver. 


And lastly against both the accused there 
is the evidence of P. W. No. 14 thas these 
accused came to the approver’s house about 
ö P.M.. on the ‘night of June 27, and of 
P. W. No. 15 ‘that he saw, the two ‘accused 
going in company along the street about 
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the same time. This evidence is of somé 
importance, ‘The approver says that he and 
the accuséd met together.at his house at. 
Pallur before proceeding to the scene of 
crime, The evidence of these two witnesses 
corroborates him in that particular. We agree. 
with the learned Sessions Judge that the 
approver's evidence is credible and aceept- 
uble and that it is corroborated in material 
Particulars bearing on the accused's com- 
plicity in the crime. ‘hese two accased had 
a powerful motive to get-rid of the deceased, 
Io our opinion there can be no doubt that 
they murdered her on the night of June 27 
last. We dismiss their appeals. As for the 
sentence imposed by the learned: Sessicns’ 
Judge it was eminently justified. The sen- 
tence of death on the accused is confirmed. 


N.D. Death sentence confirmed. 
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` Ú. P. Encumbered Estates Act (XXY of 1934), s. 9 
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(3)—Debtor not giving full address. of creditor as 


required by s. 8 (1) (d)—As result registered notice not 
delivered to creditor—Creditor filing . statement after 
period provided tn 3. 9(3)—Oourt, if can extend time 
and allow claim to be admitted, 

The provisions of sub-s. (3y of 8. 9, U. P. Encum-. 
bered ates Act do not come into operation unless 
the applicant has given sufficient particulars (provided 
that they can be ascertained) to enable the notice to 
be served by regidtered post on the creditor. 

There is a negligence on the part of an applicant 
debtor, if, either knowing the creditor's full address 
or being. able to ascertain it, he omits to give it 
as required by s. 8 (1) (d) and where as a result of 
insufficient address the notice by registered post is 
not delivered to the oreditor, the Oourt is justified 
in extending-the time and in sllowing the creditor 


to file his written statement afterthe period provided 


in sub-s. (3) of s. 9. Kazim Hussain Khawaja Syed 
v. Mubarak Jahan Begam (2), referred to. Ashraf v.. 
L, Saith Mal (1), distinguished. 


Misc. A, against the order of the Special 


‘Judge, First Grade, Kheri, dated January 


5, 1930. a 
Mr. Mohd. Husain, for the Appellants. 


Mr. Abrar Husain, for the Kespondent. 
-_Judgment.—This is a miscellaneou® 


bh “ 


‘appeal under s, 45 of the United Province” 


Huncumbered Estates Act-- against the 
order dated January 5, 1938, - passed-by 


1989 
Mthe: Special Judge, First Grade, Kheri 
‘allowing: a claim by a creditor to be 
admitted, though filed after the period 
allowed by sub-a. (3) of a 9. 

Notice was pvblisned in the Gazette 
under s. 9of the Act on January 4, 1936, 
and: under s. 1), on January 23, 19437. 
A written statement was filed by the rege 
pondent on July 22, 1937.. The Special 
Judge admitted this written statement, 
though filed beyond the period provided 
in sub-8, (3), beacause the full address of 
the respondent had Lot been given under 

ö (l) (d) of the Act, and consequently 
the copy of the notice sent tO him by 
registered post had not been delivered to 
him. Toe Special Judge was of opinion 
that.as the applicant had not complied 
with all the requirements of the law he 
must be held responsible for ths don-service 
of the notice of the creditor. 

It. is admitted that though a copy of the 
notice was sent by registered post to the 
respondent's addiess as given by the 
applicant, it was not delivered to him, and 
it is also admitted that only the name of 
the mohalia, Benarsi Bagh, was given, 
and not also the number of the house. It 
would appear that the. letter was not 
delivered because the address given was 
insufficient.. 

The respondent is 


8 minor, aged 


GHUNGAR Mat @gaNia LAL v. Hautpliron (LAH) 


10 years old, and was living with -his - 


mother, who aas represented him in the 
case as his guardian. He and his mother 
are said to have come to Benarsi Bagh, 


Lucknow, from Lakbimpur about a year- 


before, 

We have been referred to certain rulings 
bearing on- sub-s.(3) of s. Y of the Act, 
but they arenot very relevant. In Ashraf 
V. L. Saith Mal A. 1. R.1933 All. 47 (1) the 
Allahabad High Court held that no further 
period can be allowed than that provided 
in subes, (3) of 8. Yof the Act, bat in this 
case it appears that the applicant had 
furnished all necessary information. 

In Kazım Husain Khwaja Syed vV. 
Mubarak Jahan Begam, 1939 O. W. N. 719 
(z) this Ooutt held tbat the deliberate 
omission of a debt from the debtor's 
Written statement would justify an exten- 
sion of the time allowed to the creditor 
concerned under sub-s. (3). The present 
case is noton all fours with this case. 
It isnot suggested that there was any 

(1) AI R 1938 all 47; 173 Ind, Oas. 136; ee L 
J 1101; Tite T WRA “462; 1938 A L 
(1938) All. 1 

2) 1999 OW N 719: 183 Ind. Oas. $83; 132R O29; | 
wit OLR 507; 1989 R-D-453,: 


92; LL RB: 
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deliberate omission in the applicant's 
written statement. But there was certainly 
negligence on his part if, either knowing 
the creditor's full address or being able 
to ascertain it, he omitted to give it, 
There is nothing to show either that the 
fuli- address was not known to the 
applicant or that, if it wus oot known to him, 
he could not have - ascertained it. Pree 
sumably as he knew that the respondent 
lived in this mohalla, it would not have 
been difficult for him to ascertain the 
number of the house where he resided. ' 

We are unable to find therefore, that the 
appellant complied with the requirements 
of the law, and wedo not consider that 
the provisions of sub-s, (3) of 5. 9 come 
into Operation unless the applicant has 
given -sufficient particulars (provided that 
they can be ascertained) to enable the 
notice to -be served by registered post on 
the.creditor. We.are of opinion that the 
lower Court was justified on this ground 
in allowing the respondent to tle his 
written statement after the period provided: 
in subes, (3), and we dismiss this appeal’ 
with costs. 


B. Appeal dismissed. 
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LAHORE HIGH COURT 
Criminal Appeal.No, 785 of 1936 
October 20, 1938 
Young, O. J. AND BLAOKER, J. 
GHUNGAR MAL GHANIA LAL— 
OonvicT— APPELLANT 
VETSUB 


EMPEHROR—Obpposita Party 

Penal Oode}(Act XLV of 1860), a. 84—After murder . 
accused washing his hands and on approach of wit- 
messes concedling himsel? —Accussd certified tasane 
— Accused held knew that he was doing something 
vid te and could not therefore be exonerated under 
8 

If the accused is conscious that the ect was one 
which heought not to do, and ifthe act is contrary 
to the law of the land, he is panishable. His liability 
would not be diminished if he does the act under the | 
influence of insane delusion for radressing or reveng-. 
ing some supposed grievance, if he knowe that he a 
acting contrary to law. 

Atter the murder the accused attempted to conceal 
the evidence of the murder by washing his hands in 
ane and on the approach of witnesses heran. 

and concealed himself and shut himself up in 
his katha in an attempt to prevent his arrest. The | 
ead was-medically certified as insane, 

Heid, that the facts showed that the accused know 
that he had done something wrong, and it did not 
matter how insane he might be from the medical 
point of view and that he could not bs exonerated 
under g. 84, Penal Oode Mant Ram Y. Emperor (2), 
relied on, E 


808 
Cr. A. from the order of the Sessions 


Judge, Hoshiarpur Division at Dharamsala 
Oamp, dated July 30, 1938, 


Mr. Jawala Parshad, for ihe Appellant. 


Mr. Mohammad Monir, Assistant to Advc- 
cate: General, for the Crown. c 


Blacker, J.—Ghungar Mal has been 
convicted under 8, 302, Indian Penal Code, 
and sentenced to transportation for life by 
the learned Sessions Judge of Hoshiarpur 
for the murderof a boy named Thenchu 
on April 14, 1988. The facts of this case 
are simple and are not disputed. The 
only question is whether the appellant can 
be held to have been legally insane at the 
time of the murder. It appears that he 
wished to get Thenchu as a cow-herd, 
Thenchu’s father refused to Jet him under 
tske this duty—he finally refused on 
April 13, 1938. The next day the appel- 
lant came up to a group of children who 
were working as graziers and asked where 
Thenchu was. He was told that Thenchu 
had gone to get food. Shortly afterwards 
some of these boys going towards the bela 
saw the accused catch hold of .Thenchn, 
fell him on the ground and beat him on 
the head with stones till he died. The 
appellant then ran away and was seen 
cleaning his blood-stained hands with sand 
in the river. Seeing witnesses coming up, 
the accused ran away. He subsequently 
hid himself in his kotha and attempted to 
prevent people coming in by placing stones 
against the door. After his arrest the 
Plea of insanity was raised on behalf of 
the appellant and_he was certified insane 
and committed to the Punjab Mental 
Hospital, from which after a cretain 
period he. was discharged -as cured and 
then stood his trial. There is some evi- 
dence as to his eccentric behaviour 
shortly before the day. on. which. the 
occurrence took place, In deciding this 
appeal it is necessary to state clearly the 
law of insanity in this country. That is laid 
down in,s. 84, Indian Penal Code which runs 
as follows: A 
“. “Nothing is an offence which is done by a person 
who, at the time of doing it, by reason of unsoundness 
of mind, is incapable nyanak a the-nature of the act, 


or a. he 18 doing what is either wrong or contrary 
to law.” 


The language of this section follows fairly 
closely what was laid down in the famous 
M'Naghten’s case (1) in whico it. was. held 
that. if the accused were conscicus that 
the act was one which he ought not to do 
and if the ‘act was contrary to the law of 
GL) (1848) 1 Oar. & K 130s; 174 ERTE i 
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the land, he was punishable. His liability 
would not be diminished if he did the act 
under the influence of insane delusion for 
redressing or revengiug some supposed 
grievance,if he knew fhat he was acting 
contrary to law. The question has also 
Deen dealt with in a judgment of this 
Court in Mant Ram v. Emperor (2). There 
it was pointed out that where the facts 
showed that the accused knew thathe had 
done something wrong, it did not matter 
how insane he might be from the medical 
point of view he could not be exonerated 
under s. 84, Indian Penal Oode. Those 
facts appear to us to be present in this 
case. There is no doubt that medically 
there is a history of insanity; but there. 
is also no doubt in our minds from the 
facts found by the learned Sessions Judge 
that the appellant knew that in Killing. 
Thenchu he was doing something wrong, 
This is shown clearly by the fact that 
after the murder he attempted to conceal 
the evidence of the murder by washing his. 
hands inthe sand. Itis also shown by the 
fact that on the approach of witnesses he. 
ran away. Itis further shown by the fact 
that he concealed himself and shut himself. 
upin his kotha in an attempt to prevent 
his arrest. Weare therefore satisfied that. 
the learned Sessions Judge has. come. to, 
the right conclusion in holding that legal 
insanity has not been established. The: 
lesser penalty was inflicted by the learned: 
Sessions Judge and there are no grounds.on. 
which we.can interfere. . The appeal is ace». 
cordingly dismissed. z . 
D. Appeal dismissed. ` 


(2) 8 L 114;99 Ind. Oas, 328; A I R1937 Lah. 58; 28. 
Or. L J 120; 27 P L R 123. 
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PATNA HiGH COURT 
special Bench 
Appeals Nos. 655 to 657 of 1936 
April 17, 1939 
HaRnrlpa, O. J.s JAMHS AND A@ARWALA, Jd, 
Mahanth DWARKA DASS—APPELLANT ~ 
Versus 
BHEKHU MAHTON AND oTHgsrs— 
` KRESPONDBNTS 
Bihar Tenancy Act (VIII of 1934), 6. 153—Land-~- 
lord relieving jeth-1aiyat of his- duties — Question 
whether tenants are liable to pay rent at rate after- 
deductton of amount of muah, is dispute regarding, 
amount of rent—Clatm of-tenants that holding ts other 
than occupancy holding — Whether raises question 
relating to interest in land—Second appeal, tf admis- 
sible under s. 153—Land tenure — Service tenure— ‘ 
Occupancy raiyat allowed to deduct certain amount _ 
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from rent for rendering services as jeth-ralyat— 
Holding not_shown as jeth-raiyati jagir in Record 
of Rights--Holding partitioned — Whether service 
tenure 

Where the jeth-raiyat has been relieved of his 
duties by the landlord, the question whether the 
tenants are liable to pay rent at the full rate or ata 
rate after dedacting the amoant of muafi, should be 
treated as a dispute regarding the amount of rent 
annually payable by the tenant. Where the claim 
of the tenants amounts to this, that their holding 
ig something other than an occapancy holding, that 
they hold under a grant burdened with servioa ; and 
the dispute regarding the status of the tenants raises 
& question relating to an interest in land, second 
appeal is admissible under s, 153, Bihar Tenancy Act. 
Safait Hossain v. Waisuddin (1), distinguished. Tp. 
309, col. 2.] 

“A tenant's ancestor was an occupancy raiyat, he 
did not hold a servicetenure but an occupancy hold- 
ing, the rent of which was settled at Rs. 53-2-6 annual- 
ly. He was appointed jeth-raiyat and on condition 
of rendering such services, he waa permitted to 
deduct Rs 12from the amount of rent payable. This 
was not described in the Record of Rights as an 
incident of the tenure but asthe mode in which the 
rent payable had been fixed. There was nothing in 
the entry from which it could be deduced that this 
holding was a jeth-ratyati jagir; the holding had been 
partitioned : 

Held, that the ocoupancy holding was not of the 
‘nature of service tenures, and the settlement of the 
original holding was not a grantofland burdened 
with services As the zemindar has dispensed with 
the services ofthe jeth-ratyat, he was entitled to 
recover the rent of the sub-divided holding at the rate 
which was shown as payable in the Recordof Rights 
and the tenants were no longer entitled to claim 
: remission which they enjoyed on condition of render- 
ing service as jeth-raiyat to the landlord. fp. 310, 
‘gol. 3; p. 311, col. 1.] 
from the appellate decree of Sub- 
Judge, Muzaffarpur, dated March 28, 1936. 
` Mr. A. K. Mitter, for the Appellant. 

Messrs. T. N. Sahay and Girtjanandan 
Prasad, for the Respondents. 


Judgment.—In the Record of Rights of 
Ghanipur in Muzaffarpur District, the occu- 
pier of the land covered by Khatian No, 254 
is recorded as a settled raiyat of the 
village liable to pay rent at Rs, 53-2-6 a 
year. There isan entry to the effect tbat 
at the end of the year the raiyat receives 
Rs. 12 as hagazri on condition of his 
having worked for the landlord. The Record 
of Rights does not specify the nature of 
the duty; but itis agreed that the duties 
which were rendered were those of a jeth 
ratyat assisting the landlord in the collec- 
tion of rent. The holding has now been 
pertitioned with the result that there are 
three holdings, one ocsupier having taken 
half of the original holding and two others 
a quarter each. The landlord instituted 
three suits for rent claiming the proportion- 
ate amount, Rs. 53-2-6, from each of the 
tenants; but the tenants contended thatéthe 
Tight to deduct Rs. 12 was an incident« of 
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the tenancy so that the occupier of the half 
holding was entitled to deduct Rs. 6 and 
the other two ratyats were entitied to deduct 
Rs 3 each. The landlord hid dispensed 
with the services of the jeth raiyat and he 
therefore claimed that he was entitled to 
the full rent of the holding. The Muasif 
held that as the right to deduct Rs 12 was 
entered in the Record of Rights in a column 
which cyntained the incidents of the tenancy, 
this right must be considered an incident 
of the tenancy, which must be treated as. 
a grant burdened with service, of which. 
the tenants were entitled to take advantage 
so long as they were willing to render the 
services, whether the landlord required ths 
gervices or not. The decision was affirmed 
on appeal by the Subordinate Judge, and 
the landlord has nowcome to this Court 
in second appeal. 
TA preliminary ground of objection to the 
appeals is taken on behalf of the respon- 
dents that the provisions of 8. 153, Bihar 
Tenancy Act, bar a second appealin this 
case. The respondents rely on the decision 
in Safait Hossain vV, Waizuddin (1), where- 
init washeld that muafi allowed to a jeth 
raiyat in lieu of wages was not rent, and 
that a dispute as to whether the muaf 
could be claimed or not was not a dispute 
relating to the amount of rent payable for 
the holding. It does not appear from the 
judgmentin that case that the jeth-raryat 
had been relieved of his duties or that 
right to pay lower rent was claimed irrese 
pective of whether the duties had been 
performed or not, In the present case where 
the jeth-raiyat has been relieved of his 
duties by the landlord, the question of whee 
ther the tenants are liable to pay at the 
rate of Rs. 53-2-6 or at Rs. 41-2-6 should, in 
our judgment, be treated as a dispute 
regarding the amount of rent annually pay- 
able by the tenant. It is also to be observ- 
ed thatthe claim of the tenants which 
has been allowed by the Oourts below 
amounts to a claim that their holding is 
something other than an occupancy holding 
that they hold under a grant burdened with 
service; and the dispute regarding the status 
of the tenants raises & question relating to 
an interest in land which has been decided 
by the decree under appeal. We consider 
therefore that this appeal is admissible 
under s. 153, Bihar Tenancy Act 

It is pointed out oa behalf of the appel- 
lant that the Oourts below are in error 
when they regard the entry in the Record 


(1) 1 Pat. L J 504; 37 Indias, 670; A IR 1917 Pat, 
504. 
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of Rights as describing this right to deduct 
Rs. 12 on condition of rendering of services 
as an incident ofthe tenancy. The learned 
-Muusif bas remarked that this muafi is not 
entered inthe column of rent and he goes 
on to say that if that had been so, the natural 
conclusion would have been that a certain 
amount of rent was to be deducted in lieu of 
wages ; but in fact the entry isin the 
column which has been provided for giv- 
ing particulars regarding the rent, although 
that column also contains special conditions 
and incidents, if any, of the tenancy. It 
certainly cannot be said that the entry in 
the Record of Rights describes this right to 
mafi unequivocally- as an incident of the 
tenancy. The question remainsof whether 
in these circumstances the Oourts below 
could properly come to the conclusion that 
this tenancy was aservice tenure, a grant 
of land burdened with service. 

. Mr, A. K. Mitter on behalf of the appel- 
lant relies upon the decision of the Privy 
Council in Venkata Narsinha v. Sobhanadri 
{2), wherein it was held that the grant of 
village as a service mokhasato 8 naik who 
undertock to be present with 14 pecns at 
harvest time and to accompany the zamin- 
dar carrying spears, muskets and other 
weapons when he went hunting, was a grant 
burdened with service; and that it was not 
Tesumable when the zgamindar dispensed 
with the services because he found that the 
inconvenience arising from the expense of 
maintaining this following was greater 
than the services were worth. The tenure 
described in that case was atenure of a 
feudal nature baving no proper . analogy 
with the case ofa zamindar who appoints 
a considerable ratyat of the village to 
give him some assistance in his collection, 
and allows him to deduct his wages from 
his rent, thereby saving the raiyat from the 
trouble of recovering his wages in the 
‘gamindar's (fice, The services to be ren- 
dered inthe ceses with which we are cone 
cerned here have more analogy with the 
services of a gorait, the nature of which 
was discussed in Radha Prasad Singh v. 
Budhu Dusadh (3). In that case the goratt 
held a jagir which had descended from 
father to son; the son had been allowed to 
retain possession without rendering services 
tothe zamindar and zamindar could not 
prove the terms of the grant. It was held by 
the Calcutta High Court that the facts found 


_ (9) 29 M53; 33I A 46; 8 Bar. 897; 3 A LeJ 55-8 
Bom. L R1;100 W N161;30L J1;1MLT 3-16 
MLJ1(P'C). 

_ (8)930 938, -` 
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did not legitimately lead tothe inference 
that the tenure was ofa permanent charac- 
ter, and it was held that the zamindar was 
entitled to resume on dispensing with the 
services of the goratt. i . 

In the preeent' case: the facts apparen 
from the entries’ inthe Record of Rights 
from which the inference has been drawn 
that the zamindar is not liable to resume are 
as follows :—The defendants’ ancestor was 
an occupancy raiyat; he did not hold a 
service tenure butan occupancy holding 
the rent of which was settlement at 
Rg. 53-2-6 annually. He was appointed Jeth- 
raiyat and on condition of rendering such 
services he was permitted to deduct Rs. 12 
from the amount of rent payable, This is 
not described in the Record of Rights as 
an incident of the tenure but as the mode 
in which the rent now payable has been 
fixed ; andthe entry cannot properly be 
treated as indicating that the holding is 
something other than an occupancy holde 
ing or that itis a jeth-ratyats tenure. There 
is nothing in the entry from which it can 
be deduced that this holding is a Jeth- 
raiyatt jagir ; or that it is anything butan 
ordinary occupancy holding of which the 
annual rental including. cess is Rs. 53-2-6, 
The Courts below incoming to the conclu- 
sion that this wasa grant burdened with 
services have. also omitted to notice the 
very important fact that the holding has 
been partitioned. They have divided up 
the amount allowed as remuneration to the 
jeth-raiyat on condition of his performing 
services so that one of the tenants is treated 
as being half ofa jeth-raityat and each of 
the other two asa quarter. This is altogee 
ther inconsistent with the theory that the 
holding is something other than an occu- 
pancy holding and that it is in the nature 
ofa jagir for a village servant, “It is also 
to be observed that throughout the case 
there has been no suggestion that the jeth- 
raiyat occupied any pcsition like that ofa 
Village servant such as a chaukidar, or 
that the services which he rendered were 
anything but purely personal services to 
the zamindar. The zamindar is ordinarily 
entitled to dispense with such services at 
his pleasure, as was held in Radha Prasad 
Singh v. Budhu Dusadh (3). 

We consider that it must be held that 
the facts found donot warrant the infer- 
ence that these occupancy holdings are of 
the nature of service tenures, cr that the 
settlement of the original holding was a 
grant of land burdened with services, The 
zamindar has dispensed withthe services. 
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of the jeth-raiyat and having done so, he 
18 entitled to recover the- rent of the sube 
divided holding et the rate which is shown 
as payable in the Record of Rights; and 
‘the tenants are no longer entitled to claim 
remission which they enjoyed on condition 
of rendering service as jeth-raiyat to the 
landlord. The result is that the appeals 
must be allowed and the decisions of the 
Courts below are set aside. The plaintiff's 
suit is decreed with costs throughout. 


B. Appeals allowed 


SIND JUDICIAL COMMISSIONER'S 
COURT 
Oriminal Reference No. 387 of 193: 
January 13, 1939 
Davis, J. O. AND Logo, J. 
EMPEROR 


f VETSUS 
NUR MUHAMMAD KALU KHAN 
Criminal Procedure Cods (Act V of 1898), a. 562 

(1-A)—Youthful offender committing offence under 
ss. 380 and 457,Penal Oode (Act XLV of 1860)—Accused 
unable to give sureties and possessing no property— 
He should not be sent to prison—Proper course, pointed 
out, 


Where a youthful offender of 17 to 19 years of age 
commits offences under ss. 380 and 457, Penal Code, 
and doesnot give sureties and possesses no property 
of his own, he shouldmot be sent to prison. The Magis- 
trate should know the evil effects a short term of 
imprisonment, or indeed, imprisonment at all, may 
have upon a young offender. It places the stigma 
of prison upon him; it may remove the fear of prison 
from his mind and by bringing him into contact 
with old offenders may turn him towards a life of 
crime. The proper course in sucha case, for the 
Magistrate, when it is clearthat the accused can give 
no sureties is to admonish him for the offence under 
s. 380, Penal Code, under s. 563 (1-A), Oriminal 
Procedure Oode, and to sentence him to imprisonment 
till the rising of the Oourt for the offence unders. 497, 
Penal Code. 

Or. Ref. made by the District Magistrate, 
Nawabsbah, dated December 22, 1938. 

Mr. Partabrat D, Punwanit, Advocate- 
General, for the Orown. 

Davis, J.C —This is a reference by the 
District Magistrate of Nawabshah recom- 
mending that a youthful offender aged 17 
to 19 should be released on his per- 
sonal bond, He has been convicted by the 
Resident Magistrate of Tando Adam of 
breaking into and stealing from a railway 
vendor's stall some biscuits and cigarettes 
and sentenced to two months’ rigorous 
imprisonment. He could nct give sureties 
and possessed no property of his own and 
the Resident Magistrate was therefore of 
the opinion that s. 562, Criminal Procedure 
Oode, would not apply to his case. This 


BMPBROR v. NUR MUHAMMAD KALU KHAN (SIND) 


_overcome. 


811 


case would appear one in which an admonis 
tion would have been a suitable punish. 
ment, but the Magistrate could not apply 
pubes. (1-A) of s. 562, Oriminal Procedure 
Ode, because this sub-section is not applic- 
able in the case of an offence under 
s. 457, Indian Penal Oode, house-breaking 
by night, of which the accused has been 
convicted, though it would apply to the 
other offence, one under s. 380, Indian 
Penal Code, theft in a building. Further, in 
view of the fact that the accused was a 
minor and could offer no sureties, it does 
not seem the Magistrate could have releas- 
ed the accused on his own bond. Sec 
tion 514-B, Oriminal Procedure Oode, now 
provides, in the case of a minor, for a bond 
to be executed by hissureties, corresponding 
with Prov. 3 to 8. 118 in cases in security 
proceedings, but s. 514-B, Oriminal Proce- 
dure Code does not free the minor of his 
contractual incapacity which prevents his 
entry into -a valid and binding contract 
with the Uourt or any other person, 
Another difficulty in the taking of a 
bond in this case would appear to be that 
a bond involves some forfeiture of money 
in case of breach. Schedule V, Crimimal 
Procedure Oode, provides no form of bond 
in proceedings under s. 562, and Forms’ 
Nos. 10 and 11 in that Schedule, in the case 
of security proceedings, which are the 
forms of bonds for keeping the peace and 
for good behaviour, each contains a for- 
feiture clause, but that difficulty could 
have been met by the insertion of a 
nominal sum,of one rupee. The difficulty 
as to minority, as the accused is a minor, 
does not, however, appear to be so easily 
The accused could be sentenced 
to whipping under s. 3, Whipping Act, but 
it appears rather hard that a young offender 
should be whipped because he is too 
young to enter into a personal bond or too 
poor to provide sureties, This case appears 
to illuatrate a defect in 8. 562, Oriminal 
Procedure Code, which legislation only can 
remove. We think it a matter of regret 
that the Resident Magistrate should have 
sent this young offender to prison. He 
should know the evil effects a short term 
of imprisonment, or indeed, imprisonment 
at all, may have upon a young offender. It 
places the stigma of prison upon im; 
it may remove the fear of prison from his 
mind and by bringing him into .contact 
with old offenders may turn him towards a 
life @f crime, The proper course in this 
case, we think, for the Magistrate, when 
it- was clear that the acqused could give 
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no sureties, was to admonish him for the 
offence under -s. 380, Indian Penal Code, 
under s. 562 (1-A), Oriminal Procedure 
Code, and to sentence him to imprisonment 
till the rising of the Court for the offence 
under s. 457, Indian Penal Code. We 
tberefore reduce the sentence upon the 
accused to the imprisonment already suffer- 
ed, and direct bim forthwith to be set at 
liberty. Order accordingly. 


“D. Sentence reduced. 


OUDH CHIEF COURT 
Oivil Miscellaneous Appeal No 8 of 1937 
i September 22, 1939 
THomas, O. J. AND RADHA KRISENA, J. 
K. B: S: AHMAD HUSAIN RIZVI— 
APPBLLANT 


: VETSUS l 
Chaudhri ATHAR ALI AND OTHERg— 
- RESPONDENTA. 

-U. P. Encumbered Fstates Act (XXV of 1934), ss. 4, 
6—Jurisdiction of Special. Judge under Act—Special 
Judge, if can entertain question whether application 
forwarded to him under s. 6, has been made according 
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obtained a preliminary decree for sale. 
against Athar Ali, Azhar Ali and, three: 
other persons, who were the heirs and legal 
representatives of Ohaudhri Ashbghar Ali, 
who had died in the meantime. This 
decree was made final. by a compromise 
between the parties on May 4, 1936 
All the five judgment-debtors applied under 
8. 4 of the U. P. Encumbered Estates Act. 
on May 7, 1936, and their application was 
forwarded to the Special Judge under s. 6 
by the Collector. si 

On October 12, 1936, the applicants made 
an application expressing doubt as to the 
legality of a joint application under a. 4 
by all the judgment-debtors,’ upon which 
the learned Special J udge passed the order 
which is under appeal. 

The learned Special Judge seems to have 
been of opinion that under the scheme of 
the Encumbered Estates Act a joint 
application by several landlords in the cir- 
cumstances like those before him waa not 
maintainable. “He thereupon ordered that 
the applicants should elect as to which of 
them should continue the application. The” 
Counsel for the applicants stated that., 


applicants Nos. 1 and 2 would continue the » 
application and that the remaining appli- 
cants shall make separate applications | 
before the Collector under s. 4 of the. 
Encumbered Estates Act, © The learned . 
Oivil Judge then ordered the names of the : 


to provisions of s. 4. 

-The question whether an application under s 4, 
U.P. Enoumbered Estates Act, is a valid applica- 
tion or not is a question within the exclusive jurisdic- 
tion of the Collector and the Special Judge, to 
whom the application under s. 4 is forwarded by 
him has no powerto git in Aak dakan upon the order 
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of the Oollector forwarding the application. The applicants Nos. 3 to 5 to bė traneferred. | 
jurisdiction of the Special Judge under the Encum- - ; Vs 7 
bared Estates Act is limited to matters provided for irom the Tay ot the applicants to that of i 


the oppositesparty. 
The learnad (oungel 
contends that -the order passed by the- 
Special Judge was. without jurisdiction and i 
that he was bound to proceed with the: 
application in the.. form: in “which jt had ' 
been sent to him by the Oollector. In our ‘ 
opinion ‘the contention of the appellant 
must prevail. We have read the relevant ` 
sections of the Encumbered ‘Estates Act 
carefully. Our opinicn is that the guestion 
whether an application under: 8. 4‘is a, 
valid application or not is a question within ` 
the exclusive jurisdiction of the Collector | 
and that the Special Judge, to whom the ` 
application under s. 4 is En by bim | 
has no power to sit in Judgment upon the ` 
Shane Ea ene eater forwarding the . 
eBo: ; , appllcation. The jurisdiction of the Special 
On February ae Ohaudhri Asghar J udge under the Baca barcd Estates Act is ` 
Ali, Chaudhri Athar Ali and Chaudbri limited to matters provided for by as. 8 to 20 ` 
Azhar, Ali executed a mortgage in respect. of the Encumbered Estates Act. The ` 
of certain ee Properties in favour question whether an application has heen ‘ 
of kqi Bahadur r. Bheo Nandan: Tewari, duly made according to the provisions of ` 
who on. September. 2, 1934, On lts basis.g 4 ig. -a matter which’ cannot “be” 
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byes 8to ?0 of the Enoumbered Estates Act. The 
question whether an application has been duly made 
according tothe provisions of s, 4 is a matter which 
cannot be entertained by the Special Judge. Ganga 
Bakhsh Singh v. Pohoop Kuer (1), Jodha Singh, Inre 
(2) and In the matter of Brahma Nand (3), relied ` 
on. t : 

O, Misc. A. against the order of the 
Special Judge, lst Grade, Bara Banki, 
dated October 13, 1936. . 


Messrs, Shah Mohammad Husain Usmani 
and Nazir Uddin, for the Appellant: 


Mr. Akhtar Husain, for the Respondents. 


Judgment.—This is a creditor's &Ppeal- 
arising out of an Hocumbered Estates Act 


pa | 


forthe appellant : 


Case. MER : f : 4 
The facts leading up to thig appeal are 
these:— í 
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entertained by the Special Judge. The 
order passed bythe Oourt below haa the 
effect of questioning the decisicn of the 
Oollector that the application had been duly 
made according to the provisions of s 4 
of the Encumbertd Estates Act which order 
is implied necessarily in his order dated 
October 30, 1936, transmitting the applica- 
tion to the Special Judge for disposal. 

The view that we have taken above is 
supported by a decision of this Court as 
well as those of the Allahabad High Court 
among which may be cited: Ganga Bakhsh 
Singh- and othera- v. Pohoop Kuer. 1939 
0O. W. N, p. 106 (D, Jodha Singh and. 
others,. -In re, 1937 Allahabad Law: 
Journal, 867 (2), and In- the matter of 
Brahma Nand, 1937 Allahabad ‘Law 
Journal, 1207 (3). 

"The result is that we allow the appeal 
with costs, set aside the order dated 
October 13; 1936, passed by the learned 
Special Judge. and direct him to proceed 
with the application under s.4 in the form 
in which it was forwarded tohim by tha 
Collector under s. 6 of the U. P. Encumbered 
Estates Act. : i 2 


8. Appeal allowed. 


- (D 1939-0 W.N108: 179 Ind. Cas. 644; 11 R O 200; 
nee ae 71; 1939 R D 78; A IR 1939 Oudh 


_ (3)(1987) A L J 887; 172 Ind. Ces, 32;A I R 1927 
All. 769; 10 R A325; IL R (19387) All. 963; 1937 RD 
551; 1987 A LR 971. 

(3) (1937) A L J, 1207; 173 Ind. Oas. 344;A IR, 
1988 AlL 75; 1988 A L R 120;1988 R D 63;10R A’ 
is 


ALLAHABAD HIGH COURT 
Oriminal Reference No, 157 cf 1939 
May 8, 1939 

MoHAMMAD ISMAIL, J. 
G. A. ST. GEORGE—Avprioant 


` . versus < 
UMA DUTT SHARMA~—Opposrtsg:Party 
-Criminal Procedure Code (Act V of . 1898), 
as. 446, 29-A, 202, 181 (2)—" Magistrate “ in s8. 446 
(1) means one having jurisdiction to enquire into 
case—Offence under as. 403, 417, 427, Penal Code 
(Act XLV of 1860)—Second_Class Magistrate cannot 
enquire into, in view of 8 29-A—Détrectton in 
Chap. XXIII, when should be followed—Duty of 
Magistrate .before issuing warrant—Complaint under 
sa. 403, 417, Pénal Code (Act V of 1860), held on 
. facts that Magistrate at Musaffarnagar had no’ 
jurisdiction to entertain ti—Criminal trial— Prac- 
tice—Power of Court to throw out complaint to 
protect accused from unnecessary harassment and 
worry—Prosecuiton for criminal misappropriation 
on su "E . ' } 
The ‘Magistrate’ in s.:446(1), Oriminal Procedure} 
Code, means a Magistiate having jurisdiction to in- 
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quire into the case. Bection 446 must be read with 
s. 29-A of the Code. ‘Before an accused is commit- 
ted +o the Court of Session, there must be some 
evidence on the record to prove a prima facie casa 
against him. In the absence of such evidence it is 
not permissible ‘to a. Magistrate to commit the ac- 
cused to take hia trial in the Oourt of Session. 
The Second Olass Magistrate cannot hold. an- in- 
uiry, in view. of s., 29-A of the Criminal Procedure 

ode, into a case under ss. 493,417 and 427, Penal 
Code, being punishable . otherwise than with fine 
not exceeding Rs. 50, In such a case itis incumbent 
upon him to direct the complainant to make 8 com- 
plaint toa Magistrate who is empowered to hold a, 
preliminary inquiry before .committing the accused 
to the Sessions. [p. 315, col. 2.1] 

Where the offences mentioned in the complaint 
are all triable by a Second Oless Magistrate and 
the fact.that the accused is a European British 
subject is not admitted by the complainant and 
is not known to the Magistrate at the time the 
warrant is issued, it is open to the accused to sub- 
mit to the jurisdiction of the Magistrate. The 
direction contained in Chap XXIII of the Orimina] 
Procedure Oode, is to be followed only whena plea 
of status israised, [p. 315, col. 1.] 

In suitable cases it is the duty of a Magistrate 
to issue warrant of arrest. The position of an ac- 
cused person should not influence the Oourt but 
before exercising the power vested in the Magistrate 
he should take some trouble to satisfy himself that 
the statement of the complainant was based on 
reasonable grounds. (p. 318, col 1. f 

A resident of Ghaziabad in the District of Meerut 
sent nine entries addressed to the Illustrated 
Weekly of Indian, Commonsense Oross Word, Bom- 
bay, with a postal order for Rs. 6 from the Post 
Office of Muzaffarnagar. The case of the complainant 
(i. e., the competitor) was that the free-entry coupon 
No. 3 sent by the,,complainant tallied exactly with 
correct solution published by the accused but the 
ve of Rs. 25,000 payable to him was never paid, 
t was further alleged that the complainant sent in’ 
scrutiny claim for the re-examination of the solu- 
tions sent by him and also Rs. 5 as demanded by 
the accused. It was stated in the complaint that 
the accused did not send any reply to the inquiries 
made by the complainant On these facts it was- 
alleged that the accused had criminally misappro-- 
priated the sum of Rs. 6 sent by postal order ag 
entry fee and the sum of Rs. 5 sent by M. O, ag 
scrutiny fee and thereby committed an offence under 
s. 403, Penal Code. The complaint wag filed in the: 
Court of a Magistrate of the Second Olass at: 
Muzaffarnagar : 

Held, that even if it was assumed that the postal 
ordera were received by the accused, the postal’ 
orders continued to be the property of the Jllus- 
trated Weekly of India. e delivery ofthe same 
to the accused was as an agent of the Jllustrated 
Weekly of India. That being so, it could not be 
suggested that the accused received the: letter con- 
taining the postal orders af Muzaffarnagar. The 
post office was the agent of the addressee and not 
of the accused. It might be, that the accused con- , 
verted the postal orders to his own use, but the 
conversion and misappropriation was effected at- 
Bombay and not at Muzaffarnagar. There was yet: 
another reason why the Magistrate at Muzaffarnagar 
had no territorial jurisdiction. The complainant 
sent the postal orders to the Illustrated Weekly to 
be allowed to enter the competition. ' It followed 
that the intention of the complainant wasthat the 
money should, beappropriatéd by the addresses. If) 
the accused dishonestly and fraudulently misap- 
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ropriated the money which was the property of the 

llvatrated Weekly of India, he deprived the 
addressee of :the money and not the complainant, 
“Whatever view might be taken, there could not be 
the least doubt that according to the allegations of 
the complainant, the misappropriation took place at 
Bombay and not at Muzaffarnagar. Hence the 
Magistrate at Muzaffarnagar had noterritorial juris- 
diction to try the case. 

, It is only in very rare cases that the Court will 
be justified in throwing out a complaint without 
giving an opportunity to the complainant to sub- 
stantinte his allegations, but in certain cases, it is 
the duty of the Oourt to protect the accused from 
unnecessary harassment and unig 

No prosecution can be’ found on the suspicion 
of the complainant that the accused has misappro- 
priated the money. [p. 317, col. 1 ] l 

Or.. Ref. made by the District Magistrate, 

Muzaffarnagar, dated F'ebruary 20, 1939, 

: Messrs. M. P. Bhargara and Gajadhar 
Prasad Bhargava, for the Applicant, 

. Mr. Nanak Chand, for the Opposite 
Party. 
The Deputy Government Advocate, for 


the Crown. 


Judgment.—This is a reference by 
the learned District Magistrate of Muzaffar- 
nagar with’ the following recommenda- 
tions: (1) That the proceedings be quashed 
for the reasons that the Tahsildar had no 
jurisdiction, as a Magistrate of the Second 
Olass, to commit the accused to the Oourt 
of Session, and that, in any case, no Oourt 
of the Muzaffarnagar District has territorial 
jurisdiction to take cognizance; (2) or if 
it be held thatthe Oourtsin this district 
have territorial jurisdiction that the prc- 
ceedings be quashed in that there is no 
Case made out by the complainant for the 
issue of process, or even for the purpose 
of further inquiry under s. 202, Criminal 
Procedure (ode. 

The facts that have given rise to this 
reference are somewhat unusual. The 
complainant is a legal practitioner of 
Ghaziabad, District Meerut, The opposite 
party, G, A. St. George is one of the 
directors of Messrs. Bennet Coleman & Oo., 
Bombay.: The Company edits two papers. 
One of them is known ag the Illustrated 
Weekly of India. The paper conducts a 
Cross- Word competition known as “Oommon 
genge Oross-Word.”*The public is periodi- 
cally invited to compete in the solution of 
cross-word puzzles published by the paper 
and the terms on which a person ig 
entitled to compete are notified in the 
paper. -The cross-word competition No. 130 
was published in the issue of August 14, 
1938. The complainant on September 6, 
1938, sent nine entries addressed to` the 


Illustrated Weekly of India, Commonsense 
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Oross-Wcrd, No. 130, Bombay, with a postal 
order fcr Rs. 6. The complainant's case is 
that the free-entry coupon No.2 sent by 
the complainant tallied exactly with correct 
solution published by the acoused that the 
prize of Rs. 25,000 paygble to him was 
never paid. It is further alleged that the 
complainant sent in scrutiny claim for the 
re-examination of the solutions sent by him 
and also Re. 5 as demanded by the accused. 
It is stated in para. 8 of the complaint that 
the accused did not send any reply tothe 
inquiries made by the complainant. On 
these facts it is alleged in para, 9 

“that the accused has by his acts of omission and 
commission cheated the complainant out of the sum 
of Rs. 25,000 and a new Ford V-8 car worth 
Rs. 5,000 and thereby committed offences under 
S, 417/437," 

It is now stated that the reference toa 
new Ford V 8 oar is an error. The offer 
was in fact for a free double return pas- 
sage to Paris or London. Paragraph 10 of 
the complaint states 

“that the accused has further oriminally mis- 
appropriated the sum of Rs. 6 sent by postal 
order ag entry fee and the sum of Rs. 5sent by 

. O as scrutiny fee and thereby committed an 
offence under as. 403, Indian Penal Code.” 


The complaint was filed in the Court of 
a Magistrate of the Second Olass at 
Muzaffarnagar. The Magistrate examined 
the complainant under s. 200, Oriminal 
Procedure Code, and issued a bailable 
warraut for the arrest of the accused, 
The accused was apprehended in Bombay 
and was released on bail. By his applica- 
tion dated January 13, 1939, the accused 
questioned the jurisdiction of the Magis- 
trate to try the case because he was a 
European British subject. Several other 
grounds were taken by the applicant to 
show that the Magistrate had no jurisdic- 
tion to try him. After a preliminary 
inquiry, the Magistrate accepted the 
allegation of the accused thathe was a 
Europeen British subject and purporting to 
act under the provisions of 8. 446, sub-cl. (1), 
committed the accused for trial to the Court 
of Session. The accused moved the Dist- 
rict Magistrate for the revision of the order 
of the Tahsildar-Magistrate. The learned 
District Magistrate has submitted his 
recommendations to this Court as stated 
above. i 

The first point to be determined is 
whether the complaint made by the 
complainant was entertainable by a 
Magistrate of the Second Olass of Muzaffar- 
nagar. The offences mentioned in the 
complaint were all triable by a Second 
Olass Magistrate. The fact that the acouge 
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ed. was a European British subject was not 
admitted by the complainant and was not 
known to the Magistrate at the time the 
warrant was issued. It was open tothe 
accused to submit to the jurisdiction of the 
Magistrate The direction contained in 
Ohap. XXIII is to be followed only when a 
plea of status is raised. The question whether 
the Magistrate had territorial jurisdiction 
will be considered later. It is contended by 
the learned Counsel for the accused that the 
Magistrate being a Second Olass Magistrate 
had no authority to commit the accused 
to the Court of Session. Section 29-A, 
Criminal Procedure Code, provides : 

“No Magistrate of the Second or Third Clars 
shall inquire into or try any offence which is 
unishable otherwise than with fine not exceedin 
s. 50 where the accused is a European Briti 
subject who claims tobe tried as such,” 

Sections 403, 417 and 427 being punish- 
able otherwise than with fine not exceed- 
ing Rs, 50,the Magistrate had no jurisdic- 
tion to proceed with the case, The next 
point to be considered is whether the 
Magistrate was authorized to commit the 
accused for trial to the Oourt of Session. 
Section 446 (1) provides : 

“Where a Magistrate or a Sessions Judge decides 
onder s. 443 that a case ought to be tried under 
the provisions of this Ohapter and this case is 
& warrant case, the Magistrate inquiring into or 
trying the case shall, if he does not dicharge the 
accused under s. 209 or s. 253, as the case may 
be, commit the accused for trial to the Oourt of 
Session, whether the case is or is not exclusively 
triable by the Court.” 

The view of the District Magistrate is 
that the Magistrate had no authority to 
commit the accused to the Court of Session. 
The only course open tohim under the 
Act wasto return the complaint to the 
complainant to be presented to a Magis- 
trate having jurisdiction to entertain it. 
The contention of the learned Counsel for 
the complainant is that e. 446 referstoa 
Magistrate without any qualification as to 
his powers, From this it is argued that 
every Magistrate, whether he is invested 
with the powers of a First or Second 
Olass Magistrate, is permitted to com- 
mit the accused to the Court of Bes- 
sion under the provisions of s. 448. 
If the contention of the learned Counsel for 
the complainant is sound, it will mean 
that a European accused will be committed 
to the Court of Session whether there is any 
prima facie evidence to substantiate the 
offence with which he is charged or not. 
This willlead to very anomalous results. 
In my opinion, the ‘Magistrate’ in s. 446 (1) 
means a Magistrate. having jurisdiction to 
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inquire into the case. Section 446 must be 
read with s.2%A of the Oode. Under 
s. 446 itis open to a Magistrate to die 
charge the accused under s. 209 or s. 253, 
Section 209 is inapplicable in the present 
case. Under s. 253 

“if, upon taking all the evidence referred to in 
B. 253, and making such examination (if any) of 
the accused as the Magistrate thinks neeessary, 
he finds that no case against the accused ‘has bean 
mads out which, if unrebutted, would warrant his 
conviction, the Magistrate shall discharge him." 


Such a course was impossible in the 
present case because s. 29-A precludes 
a Magistrate of the Second Olass from 
inquiring intoor trying the case. In my 
judgment before an accused is committed 
to the Oourt of Session, there must be 
some evidence on the record to provea 
prima facie case against him. In the 
absence of such evidence it is not pere 
missible toa Magistrate to commit the 
accused to take his trial in the Court of 
Session. In K. T. Keshan v. Emperor (1) 
it was held: g 

“Before a Magistrate makes a commitment under 
s. 446, Oriminal Procedure Oode, (1698), he must 
consider whether there are grounds for discharging 
the accused under a, 209 or s. 253 of the Code,” . 

In that case tte Sub-Divisional Magis- 
trate of Begam Sarai had made a commit- 
ment to the Court of Session under s. 446 
of the Code without holding any preliminary 
inquiry under Ohap. XVIII of the Code, 
The learned Judges quashed the convice 
tion and directed a preliminary inquiry 
by the Sub-Divisional Magistrate before 
ordering 8 commitment. In the present 
case as stated above, the Magistrate could 
not hold an inquiry in view ofsa. 29-A of 
the Oode. Under the circumstances, it 
was incumbent apon him to direct the 
Complainant to makes complaint to a 
Magistrate who was empowered to holda 
preliminary inquiry before committing the 
accused to the Sessions. The next question 
for consideration is whether the Magise 
trate of Muzaffarnagar had any territorial 
jurisdiction to try this case. Ags stated 
above, the complainant is a resident of 
Ghaziabad in the District of Meerut, and 
the money was sent to Bombay accorde 
ing to the direction ‘published in the 
Illustrated Weekly of India. The ground 
on which the complaint was lodged at 
Muzaffarnagar is stated in para. 11 of the 
complaint and runs as follows: 

“That as the first Rs. 6 (entry feey and only 
officer at 


(1) 12 Pat. 707; 146 Ind. Cas, 879; A 
Pat. 677; (1933) Or. Oas..149]; 35 Or. LJ 174; 14 P 
L T 736; 6 R P 290, 
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Court’ has jurisdiction under s. 181, Oriminal Pro- 
cedure Code" — 

The case is now confined tos, 403 and 
s 417. Indian Penal Ocde only. Under 
s. 181, snb-el. (2) 

“the offence of criminal PUGApE Topi Akan or of 
criminal breach of trust may be inquired into or 
tried by a Oourt within the local limits of whose 
jurisdiction any part of the property which is 
the subject-matter of the offence was received or 
by the accused person, or the offence was 


retained 
committed. 

Learned Oounsel for 
argues that as the postal orders were posted 
at Muzaffarnagar, the accused must be 
deemed to have received the remittance 
at Muzaffarnagar. It is contended that 
the property in the postal erders vested in 
the addressee from the time of the delivery 
of the letter to the post office. It is stated 
that the post office was the agant of the 
addressee and not that of the sender. In 
support of this contention several authori- 
ties have been cited on behalf of the come 
plainant, e. g., Narasimhalu v. Adiappa (2) 
and H. W. Parmer v, Cawasjee id), eto. I 
do not propose to discuss these authorie 
ties in detail because in my judgment 
even assuming thecontention of the learned 
Counsel to be well-founded, the offences 
of criminal misappropriation and cheate 
ing were committed at Bombay and not 
at Muzaffarnagar. In order to decide this 
question of law,it is mecessary to refer 
to cértain admitted facts and allegati ns cf 
the complainant. The complainant fcr- 
warded a postal order for Rs, 6 on 
` September 6, 1933, to the Illustrated Weekly 
of India. Rupees 5 were sent later on Octo- 
ber 11, 1938, addressed to the same paper. 
According to tbe contention cf the learned 
Counsel for the complainant, the postal 
orders became the property of the addressee 
as soon as they were delivered to the Post 
Office and the Post Office became the agent 
of the addressee. It follows therefore that 
the title in the postal orders vested in the 
addressee, namely the Illustrated Weekly 
of India from the time of delivery. The 
accused personally was not the addressee 
and therefore he had no right to the postal 
orders or the letters addressed to the Illus- 
trated Weekly of Intia. 

Eren if we assume, as alleged by the 
complainant, that the postal orders were 
received by the accused, the postal orders 
continued to be the property of the Illus- 
trated Weekly of India. The delivery of 
the same to the accused was as an agent of 

(2) 18 M 342: 

(3) 14A L J 288; 33 Ind, Cas, 723; AIR 1916 
All, 336, ae ne 


~ 
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the Illustrafed Weekly of India. That’ 
being so, it cannot be suggested that the 
accused received the letter containing the- 
postal orders at Muzaffarnagar. ~ The post 
office was the egent of the addressee and 
not of the accused. It may.be, as alleged 
by the complainant, that the accused enn-: 
vert.d the postal orders to his own use, but 
the conversion and misappropriation was 
effected at Bombay and not at Muzaffar- 
nagar, There is yet another reason why 
the Magistrate at Muzaffarnagar had no 
territorial jurisdiction. It is conceded that 
the complainant sent the postal orders to 
the Illustrated Weekly to be allowed to 
enter the competition. It follows that the 
intention of the complainant was that the 
money should be appropriated by the 
addressee. Ifthe accused dishonestly and 
fraudulently misappropriated the money 
which was the property of the Illustrated. 
Weekly of India, he deprived the addressee 
of the money and not the complainant. 
Whatever view may ba taken, there cannot 
be the least doubt that according to the 
allegations of the complainant the mise 
appropriation took place at Bombay and 
not at-Muzaffarnagar. Ids not propose to 
decide the question that the meaning of 
the word “received” finding place in s. 181. 
(2) may be extended to the receipt of 
movable property by an agent without the 
knowledge of the principal. I have assumed 
for the purpose of this case that the postal 
orders were ‘received’ by the addressee 
through its agents, namely the Post 
Office at Muzaffarnagar. I have no 
hesitation in holding that the accused 
never “received” money at Muzaffarnagar 
and therefore the complaint against the 
accused could not be entertained in that 
district. 

The next point to be determined jg 
whetherit is a suitable case forthe issue 
of process against the accused, am 
aware that it is only in very rare cases that 
the Court will be justified in throwing out a 
complaint without giving an opportunity 
to the complainant to substantiate hig 
allegations, but in certain cases it is the 
daty ofthe O -urt to protect the accused 
from unnecessary harassment and worry. 
In my opinion thisis eminently a case in 
which this Court should exercise its powers 
to prevent an abuse of process of Court. 
The ingredients constituting an offence 
under s. 403 are; (1) Dishonest mis- 
appropriation or conversion of property for 
a person’s own use; (2) Such property 
must be movable: The second ingredient’ 
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-exists but there is absolutely no evidence to 

prove the first ingredient. Tne complain- 
ant has nowhere suggested that to his 
‘Knowledge the accused has mis-appropriated 
or ccnverted tg his own use Rs. 6 and Reg. 9 
Sent to the Illustrated Weekly of India. 
The complainant does not say either in the 
complaint or in his statement that he has 
reason to believe that the money was not 
credited to the account of the addressee. 
He does not say that he has made any 
inquiries with regard to the appropriation 
of these sums. he complainant is not 
entitled ta ask the Court to proceed with the 
complaint unless he makes out a prima facte 
Case against the accused. It is the business 
of the Police and not of a Magistrate to 
investigate an offence. The party con- 
cerned, namely the Illustrated Weekly of 
India, who must be deemed to be the owner 
of movable property which is the subject- 
matter of complaint, does not make any 
allegation against the accused. ‘The 
complainant suspects that the accused has 
misappropriated the money, but no prose- 
cution can be found on the suspicion of the 
C.mplainant. Similarly the ingredients 
constituting the offence of cheating are 
Wholly lacking. In order to make outa 
case of cheating against the accused, tne 
complainant must prove: (1) That the 
person deceived delivered to some one or 
consented tbat some other .perscn shall 
retain certain property ; (2) That the persons 
deceived was induced by the accused to 
do as above; (3) That such person acted 
upon such inducement in consequence 
of his having been deceived by the accused ; 
(4) That the accused acted fraudulently 
or dishonéstly when so inducing “tnat 
person. 

The complainant in his complaint has 
repeated the language of the section but 
has not stated how he was deceived and 
who was the person who deceived him. 
He has assunied that the accused who 
is the editor-in-charge of Oommonsense 
Oross-word Oompetition must be the person. 
responsible for the deception In my 
opinion this-is not a matter for assumption, 
but it must be proved by cogent evidence.’ 


The rales and conditions under which these. 


competitions are run are before me and 
were admittedly read by the complamant 
before he sent the remittance. Rule 7 is as 
follows: | ya we 

“No responsibility can be accepted for any entry. 
forms lost, mislaid or delayed. No correspondence 
can be entered into or interviews granted except 
at the Oompetition Editor's discretion, The 
decision of the Oompetition Hditor on all mattera 


Q. A, et. GHoRaR v. UWA DUÊT saarma LALL.) 


, 817 


relating to this competition is absolutely final and 
legally binding and is an express condition of 
entry." 


The complainant who is an educated man 
and a practising lawyer knew full well that 
the decision of the Oompetition Editor on 
all matters relating to this competition is 
absolutely final. He invested a small sum 
of money in the hope of winning the prize 
of Rs. 25,000. He knowingly ran the risk 
of losing this small sum and now that he 
has lost it he cannot make a grievance of 
it. If we assume, as contended by the 
complainant, that the accused personally 
was responsible for the publication of rules, 
we have no reason to assume that at the 
time of the publication of the rules the 
accused had any intention of cheating thé 
complainant or anyone else. It is not 
suggested by the complainant that the 
accused misappropriated the first prize. 
T'he learned District Magistrate says that 
this prize was given to certain persons 
who were considered entitled toit by the 
editor. Under the circumstances it appears 
incredible that the accused would go out of 
hs way to commit a serious offence: to 
deprive the complainant and to benefit some 
one else, The editor did not know -the 
complainant and itis not suggested that he 
had any particular partiality for the winners. 
I am therefore unable to accept the allega- 
tion of the complainant that the accused had 
any intention of causing wrongful loss to 
the complainant and wrongful gain to anye 
one else, 


I donot think it necessary to consider in 
detail the argument of learned Oounsel that 
the accused is guilty of an offence under 
g. 294 (a). This section was never men- 
tioned in the complaint and no complaint 
under this section can be made without 
previous sanction of the Local Governe 
ment, vide s. 196, Oriminal Procedure 
Qode. I have carefully read the statement 
of the complainant and I do notfind any 
mention of relevant evidence he proposes 
to rely upon in order to establish hia 
case. The documentary evidence filed by 
him do not connect the accused with, the 
alleged crime nor do they establieh the 
commission of crime. All he has to say is 
that as the. correspondence received by 
him from the Illustrated Weekly of India 
were signed by the accused therefore he 
must be the Villain of the' peace. Such 
contention cannot be accepted in a Oourt 
of Law. Lastly, there is nothing to show 
beyond the bare statement of the complains 
ant. that the did send an “sll-correct 
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“solution.” He states that he- retained a 
copy of his solution which tallies with the 
correct solution published by the paper. 
The fact that a correct solution was published 
by the paper proves the bona fides of the 
‘Management snd in.no way discloses a 
criminal intent. 

Having given my Very serious considera- 
tion to theable argument advanced by the 
learned Counsel for the complainant, I feel 
no hesitation in holding that the complaint 
is entirely misconceived and should not be 
allowed to proceed. In my opinion, the 
recommendations of the District Magis- 
trate must be accepted. I accordingly 
quash the commitment made by the Tahsil- 
dar who had no jurisdiction as a Magis- 
trate of the Second Olass to commit the 
accused to the Oourt of Session. I also 
dismiss the complaint, as in my opinion, there 
is no sufficient ground for proceeding with 
it. e 
Before concluding this judgment, I wish 
to say a few words with regard to the 
Magistrate concerned. In my judgment it 
was tho duty of the Magistrate to have 
carefully considered the allegations in the 
complaint before issuing a process against 
the accused. It was a case in which the 
Magistrate should have postponed the issue 
of process for the attendance of the accused 
and under a, 202, Criminal Procedure Code, 
should have called upon the complainant 
-to produce evidence in support of his 
allegations. The case was of an unusual 
type and the learned Magistrate accepted 
everything that was said by the complainant 
on trust, In my opinion the Magistrate 
showed singular lack of judgment in issu- 
ing a warrant against the accused demand- 
ing a bail of Ks.5,000. The only ground 
for the issue cf warrant was that the 
Complainant apprehended that the accused 
would abscond, The Magistrate never took 
the trouble of inquiring into the ground 
of the -apprehension entertained by the 
complainant. The Magistrate should have 
known that the accused represented a paper 
which has a large girculation. There was 
no reason to suppose that the accused as 
one ofthe editors of that paper would 
abscond rather than face ihe trial. In 
Buitable cases it isthe duty of a Magistrate 
to issue , warrant of arrest The position 
of an -accused person should not inflrence 
the Court but before exercising the power 
vested in the Magistrate he should have 
taken ‘some trouble to satisfy himself 
that the statement of the complainant 
was.-based on reasonable grounds, I 
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do not find any such ground” on the record. 
I do not consider it proper to ‘say 
anything more on the subject as it may 
possibly prejudice the Magistrate who has 
no opportunity of cleariftg ‘his position 
before me. 


D. Commitment quashed. 





LAHORE HIGH COURT 
Oriminal Appeal No. 279 of 1938 
August 17, 1938 
Skemp AND Ram LALL, JJ. 
EMPEROR—Pgosgou ror 
VETSUS 
SULTAN MAHWUD—-Rasponpgat. 
Penal Oods (Act XLV of 1860), s. 409— Land- 
owner paying money to lambardar in discharge of 
his liability for land revenue—Instead of deposit- 
ing it in Government Treasury, lambardar converting 
tt to his own usse—Offence committed held was -ons 
under s. 40J—Orown as private person is not 
preciuded by exercise of civil rights from resorting 
to criminal remedy—Oriminal trtal—Offence com- 
mitted in past rts are not precluded from 
dealing on merits. : 
When money is paid to the lambardar by the 
landowners, 16 is paid in discharge of a liabuality of 
these landowners to Government for land revenue 
then due. When therefore, this money is paid; 
there is an implied direction that it should be 
paid to Government on behalf of the landowners in 
discharge of their specific liabilities, and the lam- 
bardar receives these sums as an agent of Govern- 
ment with an implied promise that the money 
oe be utilized for the purpose for which it was 
pai 
In such a oase there is an entrustment when the 
money is paid, and ifthe money is converted to his 
own use bya lambardar he commits a breach of that 
trust. The lambardar does not become a lessee nor has 
he the status analogous to that of a leases On receipt 
of the money a legal duty is cast on the lambardar 
to deposit it in the Government Treasury.: There 
being an implied contract that the money will be 
Bo paid, by his omission to do go, the fambardar. 
not only violates that contract but also the durec- 
tions of law prescribing the mode in which the trust 
is to be Na AAN Hence the lambardar is guilty 
under s. 409, Penal Code. Said Ahmed v. Emperor 
(1), dissented from, Nripendra Nath Das v. Emperor 
(2), distinguished, |p. 319, col. 1.) l 
“A Grime is an offence against society and has 
little or nothing to do with the rights ın the stolen 
property of-individuals. Government act on behalf 
of organized societies when enforcing a criminal. 
remedy, but when Government themselves stand in 
the position of a private person whose property had 
been stolen or embézzled, the exercise of the civil 
right of recovery:-by Government does not. preclude 
the criminal remedy. {[p. 320, col. 3.) y 
If the offence has been committed with impunity, 
on any number of occasions in the past, that is no 
reasoh why when ib ıs detected and brought before 
a Oourt, ıt should not be dealt with on ‘its own- 
merits, [p. 821, col. 1 | 

- Or. A. from an order 
Judge, Attock at 


December 22, 1937, 


“ 


of the Sessions: 
Oampbellpore,  ~dated, 


1989 


Mr. R, C. Soni, for the Advocate-General, 
for the Crown. 


Ram Lall, J—Saltan Mahmud, son of 
Khushal Khan, ho is a lambardar in 
Village Abdal in the Attock District, was 
charged under s. 409, Indian Penal Oode, 
with having embezzled a sum of 
Rs. 146-59 by a Magistrate of the First 
Olass and convicted and sentenced to six 
months’ rigorous imprisonment and a fine 
of Rs. 150, The allegation was that this 
sum of Rs, 146-8 had been realized by 
bim fromthe various landowners in his 
patti between June 19 and July 23, 1937, in 
respect of jand revenue daue from these 
landowners to Government. Sultan 
Mahmad instead of paying the amount 
so received for land revenue into the 
Government Treasury utilized it for his 
own purposes and, when put on his trial, 
it was urged on his behalf that his mind 

become unhinged and that he had 
given away the money in question to syeds 
and fakirs. From his conviction Sultan 
Mahmud appealed to the Sessions Judge who, 
by his order dated December 22, 1937, acquit- 
ted him. The order of the lower Court is 
"based on a decision of the Additional Judicial 
Oommissioner, Peshawar, Said Ahmad v. 
Emperor, 38 Or. L. J.530 (1) in which it is held 
that the position of a lambardar is not that of 
a trustee and that therefore if he does not 
hand over to Government the money 
recovered by him from the landowners on 
account of Jand revenue, he is not liable 
criminally, but the only remedy of Govern- 
ment is of a civil nature. 

Against this order of acquittal, the 
Punjab Government have preferred an 
appeal under s. 417, Oriminal Procedure 
Oode, “and Mr. R. C. Soni hás appeared 
on bebalf of the learned Advocate-General, 
Notice was issued to the respondent by 
this Court on March 29, 1938, and a notice 
of the date of hearing was ‘subsequently 
perscnelly served on him. Notwithatande 
ing this, however, the respondent has 
failed to appear before this Court at the 
hearing either personally or through Ooun- 
gel. The report of the Tahsildar is that 
‘hehas got means to engage a Oounsel if 
he chooses to do s0, and, ın these circum- 
stances, we have heard the learned Counsel 
for the Urown and have no option but to 
decide the appeal in the absence of the 
respondent. Itis not denied that money 
was received by -the accused respoudent 


(1) $8 Or. L J 530; 168 Ind. Cas. 369; AI R 1937 
Pesh, 85; 9 R Posh. 120, 
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and that it was his duty to remit the same 
to .Government. The sole question on 
these admitted facts is whether the status 
of a lambairdar excludes criminal liability 
in respect of land revenue Collections and 
the only basis for the acquittal being the 
decision of the Peshawar Oonurt referred to 
above, the discussion will eventually resolve 
itself into an examination of the reasons on 
which the decision rests. Criminal breach 
of trust is defined ins 405, Indian Penal 
Code, which is inthe following terms: 

“Whoever being in any manner entrusted with 
property or with any dominion over property, dis- 
onestly misappropriates or converts to his own 
use that property, or dishonestly uses or dis- 
poses of that property in violation ofany direc- 
tion of law prescribing the mode in which such 
trust is to be discharged or of any legal contract, 
express or implied which he has made touching the 
discharge of such trust, or wilfully suffers any 
otber "person so to do, commits ‘criminal breach of 
trast.’ 

It appears to me to be obvious that when 
money was paid tothe lambardar by the 
landowners, it was paid in discharge of a 
liability of these .Jandowners to Govern- 
ment forland revenue then due. When 
therefore this monsy was paid, there was 
an implied direction that it should be paid 
to Government on behalf of the landowners 
in discharge of their specific liabilities, 
and the lambardar received these sums 
as an agent of Government with an implied 
promise that the money would be utilized 
for the purpose for which it was paid. 
That in tbis manner a lambardar acts as 
an agent of Government is proved by the 
fact that once a.landowner has proved paye 
ment to the lambardar, his liability is 
extinguished and it is then not open 
to Government to claim a fresh payment 
if the lambardar neglects or omits to 
pay the money to the Govenment. Further, 
s. 97, Punjab Land Revenue Act, enacts 
that when alambardar satisfies a revenue 
official that the land revenve has not been 
paid to him, he can recover the same by 
summary process a8 an arrear of land 
revenue from the landowners and not from 
the lambardar. It appears to me there- 
fore that there 18 an entrustment when the 
money is paid, and ifthe money is con- 
verted to his own use by a lambardar, he 
commits a breach of that trust. On receipt 
cf the money a legal duty is cagt on tne 
lambardar to deposit it in the Goveroment 
Treasury. There being an implied contract 
that the money will be so paid, by his 
“omission to doso, the lambardar not only 
violates that.contract but also the directions 
of law: prescribing the mode in which the 


390 4 
trust is to be discharged. Apart from 
judicial authority, therefore, it seems to me 
to be clear on a consideration of general 
legal principles that the accused, respond- 
entis clearly guilty of an offence under 
8. 409, Indian Penal Code. 

The main grounds on which the reported 
Peshawar case rests are; (1) that Govern- 
ment .bas the right to recover the demand 
whether the lambardar has received it or 
not, and (2) that the recovery from the 
lambardar is by summary process and 
apparently because this remedy is speci- 
fically granted by the Act and the rules 
made thereunder, Other remedies are 
excluded. In other words, it is held that it 
is the duty of the lambardar to: pay the 
land revenue demand and inasmuch as 
there are’ ample ‘provisions in the Land 
Revenue Act to make him pay this demand 
to Government, his positicn becomes some- 
what that- of a lessee—a person who is 
under a contractual liability only and 
therefore nct criminally , liable. In this 
connection the learned Additional Judicial 
Commissioner hes quoted Nripendra Nath 
Das v. Empercr, 110 Ind. Oas. 97 (2) in 
support of his finding. l 
. The position of a lambardar is that it 
js his, duty to collect and pay the land 
revenue to Government. If he fails in his 
duty to collect, Government has the right, 
by. virtue of the rules framed by the 
Financial Commissioners under the Land 
Revenue Act, to be indemnified for the 
- lambardar’s neglect and the provisions of 
s. 97, Land Revenue Act, are intended to 
give the lambardar every chance of getting 
landowners to pay what is due from them, ls; 
may -be thata man cannot beheld guilty 
for having embezzled asum of money which 
never came into his hands and, therefore, it 
may be correct that in respect of moneys 
which a lambardar .wilfully or negligently 
omits to collect, he is liable only cn the civil 
side, but in.so far as moneys which have actu- 
ally come into his hand with an implied direce 
tion to deal with them in a particular way 
are concerned, there can, in my opinion, be no 
question that he ‘is criminally liable if he 
wilfully misappropriates. In every case in 
which property belonging to one man isstolen 
by another there is adual remedy. Theft 
or embezzlement is an offence against society 
and punishable under the Penal ode. 
It is.also a tort and is a very good basis 
for a civil action. The only difference 
between’ the, remedy which a private. per- 
<.(2). 110 Ind. Oas. 97; A-I R 1928 Cal. 381; 99 Or, L 
Bel; 47 ORT 44% o, ; 
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son may enforce against `a thief or. frau- 
dulent agent and Government enforcing the 
c.Vil liability of a lambardur who has 
received money on their behalf and ‘has 
not paid, is that a prive: person has to 
bring a regular civil suit if the property 
stolen or embezzled: is not restored to him 
under the provisions of the Oriminal Proe 
cedure Oode, such as s. 517, whereas 
Government have been granted a special 
remedy of enforcing its civil rignts by 
summary process aud recovering the same 
a8 arrears of land revenue. i 
Government has possibly another advan= 
tage of recovering summarily from “a 
fraudulent agent not only. moneys which 
have actully come to the hand of that agent 
on behalf of Government: but also moneys 
which Government cannot recover from 
the original debtors because of the neglect 
or dishonesty of the agent. It seems to me 
that the learned Additional Judicial Oom- 
missioner has focussed his attention only 
on the civil remedies and has ignored the 
Other side of the problem. A -crime 15 an 
offence against society and has little or 
nothing to do with the rignts in the stolen 
property of individuals. Government act 
on behalf of organized societies when ene 
forcing a criminal remedy, but when 
Government themselves stand in the posi- 
tion of a private person, whose property 
has been stolen or embezzled, the exercise 
of-the civil right of recovery by Govern- 
ment does not preclude -the criminal 
remedy. 
lam totally unable to see how a lambar- 
dar becomes u lessee -or has the status 
analogous to that of a lessee, In the 
Oalcutta “case reported in Nripendra Nath 
Das v. Emperor, 110 Ind. Oas. 97 (2) there 
was & detinite kabultyat executed in favour 
‘of Government and it was stipulated in 
that document that if tne executant: failed 
to deposit the rent within one month's 
time fixed, Government would be competent 
‘to realize from him or his sureties the said 
'Bum 8&8 arrears of rent, ln view of this 
Contract, a cruminal lability could be en- 
‘forced in that case no -more tnan it could 
be by a landlord whose tenant omitted ‘or 
refused to pay the rent-due, and- i tail‘to 


‘see, therefore, how tne Oalcutta case’ can 


be of any heip in this ‘matter. 


'- The learned Additional Judicial Gommis- 


sioner has laid considerable stress on the fact ` 
that no ruling of any” High Court’ was cited 


“before him in support of the allegation that 


&,lamburdar ın such circumstances could, be 
successfully prosecuted, “I'he leds‘néd ‘Ses 
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3ions Judge in acauittmg the accused; 
espondent has actually quoted the obser- 
‘vations of the learned Additional Judicial 
‘om missioner on this point as a basis 
of his decision. I am unable to eee 
eany force in this line of argument and. in 
My opinion, it can be urged with equal force 
that the law is so clear and the lambar- 
«dars in this country are so well aware 
wf their responsibility that the question 
‘of criminal prosecution has not arisen be- 
cause the offence has not been committed. 
But even if the cffence has been committed 
with impunity on any number of occasicns 
in the past, that is no reason why when 
lt 18 ‘detected and brought before a Oourt, 
it should not be dealt with on its own 
merits. Ifthe observations of the learned, 
Additional Judicial Commissioner on this 
point, quoted as they are with approval by 
the learned Sessions Judge, Attock, are 
allowed to go unchallenged, I fear that the 
offence of embezzlement in such circum- 
stances as these might tend to increase 
rapidly and so lead to very considerable 
administrative difficulties. 

For the above reasons I am unable, with 
very great respect, to agree with the 
ratio decidendi of the Peshawar case Said 
Ahmed v. Emperor, 38 Or. L. J. 530 (1) 
and would hoid therefore that the accus- 
ed respondent is clearly guilty of an 
offence under s. 409, Indian Penal Code. 
The question of sentence in a case like 
this is not one without difficulty. ‘The trying 
Magistrate inflicted a sentence of six 
months rigorous’ imprisonment and Rs, 150 
fine. This sentence would be wholly 
inadequate in ordinary circumstances, but 
having regard to the fact that there is 
some evidence that the respondent has 
developed some mental peculiarities, that 
he is a very young man and that the 
Inslitution of proceedings after acquittal 
by the learned Sessions Judge must have 
involved considerable mental worry, I 
would set aside the acquittal and restore 
the. sentence passed by the learned Magis- 
trate in the first instance, ee 

Skemp, J.—In my opinion the facts prov- 
ed in this case fall within, the definition 
given in s, 405, Indian Penal Code. With all 
respect I am unable to understand the view 
of the law taken by the learned Additional 
Judicial Commissioner in Said Ahmad v. 
Emperor, 38 Or. L. J. 530 (1), It is 
quite- irrelevant that there is against the 
lambardar not only a criminal but also a 
civil or a special remedy. In my opinion 
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Ind. Oas. 97 (2) can be distinguished 
The present is a typical case where money 
is paid by revenue-payers to a lambardar 
for payment into the Government Treasury 
and he fails to make the payment. It seems 
to me manifest that he has been entrusted 
with property and that he has dishonestly 
misappropriated it. I may add that during 
my experience, now extending over 33 years, 
as Revenue Officer, Magistrate, Sessions 
Judge and High Court Judge, I have had 
before me á number of cases of this kind 
and it has never been questioned that 
where individual payments are proved, 
as they are in this case, the lambardar is 
not criminally liable for breach of trust. I 
concur in the order proposed by my learned 


brother, 
D. Acquittal set aside. 


or IEEE 


CALCUTTA HIGH COURT 
Appeal No. 56 of 1937 
November 16, 1933 
DRRAYSHIRE, O. J. AND LORT-WILLIAM3, J. 
JOHN MINAS APOAR— APPELLANT 
versus 
LOUIS CAIRD MALOHUS— RESPONDENT 
Contract Act (IX of 1872), 88. 17, 19, exceptton— 
u Fraudulent within the meaning of 8. 17" refers 
to silence” and not to “ misrepresentation “— 
Owner of property causing lettera to be written by 
others addressed to him, in which bogus ofera at 
high prices are made for deceiving purchasers— 
Making and exhibiting such lettera to intending pur- 
chaser is fraud—Such case does not fall within 

exception to 8. 19. 

The exeeption to 8. 18, Oontract Act, applies to 
cases of misrepresentation as distinguished from 
fraud and should not be interpreted as being 
meant to apply to mjsrepresentation which is 
“fraudulent within the meaning- of 8. 17." The 
phrase “ fraadulent within the mean of s. 17" 
applies to the preceding word “ silence exclusive- 
ly, and not to the word“‘misrepresentation.” Hence 
in the case of an active misrepresentation knowing 
the fact to be false, as distinct from mere silence 
or concealment, it is not incumbent upon the party 
defrauded to establish that he had no means of 
discovering the .truth with ordinary diligence. 
Nias Ahmad Khan: v. Parshotam Oharnad (1), relied 
on, Abdullah Khan v. Girdharé Lal (4) and Redgrave 
y. Hurd (6), referred to. [p. 334, col. L.l 

Where an owner of property wishing to sell it, 
causes certain letters to be written by other persons 
and addressed to him in whith bogus offers at 
high pricee are-made, with the sole intention of 
giving a fictitiously high value to the. property and 
with the object of deceiving the intending purcha- 
gers, the making and exhibiting of such lettera to 
the intending purchaser and inducing him to purchase 
the property for the price represented by the letters, 
amounts to fraud within the meaning of s 17, Oon- 
tract Ast, and such acase doeg not fall within the 
exception to s. 19, [p. 323, col. 1.) AN 

Messrs, D. N. Bagchi and H. E. Sarvae 


dhicary, for the Appellant. 
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. Messrs, N. C. Chatterjee and P. P. Mukher- 
jee, for the Respondent. 


Derbyshire, C. J.—This is an appeal by 
the defendant in the suit against a decree 
passed by Ameer Ali, J. pursuant to a judg- 
ment delivered on June 2, 1937, whereby 
he, in effect, ordered rescission of a contract 
for the sale of asharein some property. 
The plaintiff is a young man of thirty and 
the defendant is described as the cousin of 
the plaintiff and 49 years of age, In the 
year 1931 the plaintiff had come into a little 
money from his father who bad recently 
died and he wag living with the defendant. 
Whilst he was there he entered into an 
aoe kaa with the defendant for the pur- 
chase by him from the defendant of 1/32nd 
sharein some property described as tke 
Dinhata Jute Company in Gooch Behar for 
the sum of Rs. 12,500.° The plaintiff Bays 
that he was induced to enter into that con- 
tract by the fraud of the defendant and 
aeks trat the contract be rescinded. In his 
claim originally the plaintiff stated that the 
defendant made various misrepresentations 
to bim, but only one was specified, namely, 
that the defendant ieprecented to the 
plaintiff that the Municipal value of tke 
Dinhata Jute Company was four lacs of 
ropees.. The plaint was filed on August 2, 
1934. - On August 30, 1934, the defendant's 
attcrney wrote for further’ particulars of 
misrepresentations alleged and on January 
5, 1935, the plaintiff's attorney by a letter 
set out three representations (A) (i), (ii) 
and (iit) upon which he relied. The repre- 
sentations were : | 

““4) That he received an offer of Rs, .9,20,000 from 
a client of Mr. Phillip Oddie of Messrs. Morgan & 
Oo., Solicitors and also another offer of Rs. 8,20,000 
from another party and also showed various cor- 
respondence that passed between Mr. Oddie and 
the defendant to persuade the plaintiff, 
` (ii) The defendant also showed the plaintiff a 
promissory note executed by Paresh Lal Roy, an 
Official of E. B. eanl Monirhat for Rs. 988 000 
in considerstion the defendant's transferring 
one anna share in his Dinhata.Jute Company in 


Cooch Behar for Rs. 25,000 of which Rs. 2,000 was 
paid incash. 


(iii) The defendant also showed the plaintiff a 
conveyance in favour of Nawab Khusm Jun 
(Home Minister, Kashmir State) for Rs. 50, 


purporting to convey two annasshare in the said 
Jute Company.” 


We are only concerned with the repre- 
sentstion that the plaintiff receiyed offers 
of R . 9,20,600 and Rs. 8,2u,000 through 
Mr. Phillip Oddie cf Messrs. Morgan & Oo. 
‘It does not appear to be disputed that the 
other representations were true. We have 
-been through the evidence in this matter 
and I, for my part, have come tothe same 
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conclusion as the learned Judge who tried 
the suit as to the credibility of the various 
persons who gave evidence. I regard thé 
plaintiff as truthful, but somewhat simple. 
I donot believe the evidence of the defend- 
ant and I see no reason’ to disbelieve the 
evidence given by Mr. Hafez who was called 
asa witness by the Court. The fraud com- 
plained of is this: the plaintiff says that 
before he agreed to buy the share of. the 
property, he was shown three letters relating 
tothe Dinhata Jute property. The first one 
was a letter from Mr. Oddie, a solicitor 
with the well-known firm of attorneys, 
Messrs. Morgan & Oo of Oalcutta, and it 
was written to the defendant. The relevant 
portion of it is as follows : 

“I am glad to say thatI have now got into touch 
with the client about whom I spoke to you the 
other day, and he is anxious to buy the above pro 
perty. The terms upon which it can go through is 
aa follows : 


1. Purchase price to be rupees nine lacs payable 
ag to threes lacs on completion of the convayance 
dnd the balance to be paid by equal four monthly inse- 
stalments over a period of two years.” 

Then follow other terms as to interest 
on the purchase money, and it is suggested 
that Mr. Oddie might be able to go to 
Englund for the purpcse of fluating a com- 
pany to take over the property. The second 
letter was written by Mr. H. M. Hafez to 
Mr Oddie op Junuary 13, 1931, headed : 
‘Dinhata Jute Co.’ The material portion of 
it is as follows :— Bi ao 

“With reference to my conversation with you thig 
morning this letter is to make you an offer for the 
purchase of the above property on the following 
terms : 
> 1. Purchase price will be Rs. 9,20,000, 

2. A deposit of Re, 300,000 will be paid imme- 
diately if this offer is accepted and the balance 
will be paid in two instalmenta over a period of 
one year 
. 8, Security will be given for the balance in a 
form which will be submitted to you on hearing 
from you that this offer is accepted.” 

The third letter was one from Mr. Hafes 
to Mr. Oddie dated February 6, 1931, 
again headed “Dinbata Jute property.” 

“With reference to my conversation with you this 
morning this letter js to make an offer on behalf of 


my peice! for the purchase of the above property 
on the following terms; 


1, Purchase price will be Rs. 8,50,000. h ; 

2. A deposit of Rs. 3,00,000 will be paid imme- 
diately if this offer is accepted, and the balance 
will be paid in four instalmentsover a period of two 
years, — . 

Then follow other terms as to security. 
From the correspondence which has been 
disclosed it appears that Mr. Hafes had 
written a letter to Mr. Oddie on January 
15, 1931, in which he had withdrawn his. 
oferon account of what he described as 
“discourtesy” on the part of Mr, Oddie, The 
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letter of February 6, 1931, appears to bea 
renewal of the offer at a somewhat smaller 
suggested purchage price. The plaintiff 
gays that he was told by the defendant that 
the Municipal value of the property was 
four lacs and that the defendant had enter- 
ed into the contracts referred to above with 
Mr. Roy and Nawab Khusru Jung in the 
letters. He says that the letters were not 
genuine offers at all, that the letters from 
Mr. Hafez to Mr. Oddie were written on the 
inetructions of the defendant himself in 
order to give a ficlitiously high value, at 
any rate in the eyes of a purchaser, to the 
property and that by reason of his repre- 
sentations, particularly those contained ,in 
the letters, when they were shown to him 
that he entered into this agreement. The 
property in question has not been used as 
jute works since 1917 and is worth very 
little indeed. The learned Judge was very 
anxious to get to the bottom of the matter 
and he had Mr. Hafez summoned before 
him and Mr. Hafez gave evidence. 
Mr. Hafez said that the defendant asked 
himto write these letters to Mr. Oddie so 
as to increase the price of the property and 
that to oblige a friend, that is to oblige the 
defendant, he wrote the letters at the 
defendant's dictation. The words of the 
letters are the words of the defendant. The 
defendant apparently was unwilling at first 
to go into the witness-box, but eventually 
did so. Although he denied writing letters, 


his denials in the way in which he gave | 


évidence produced avery bad impression 
on the Judge’s mind and the Judge did not 
believe him. The Judge did believe 
Mr. Hafez. After reading the evidence and 
the-letters I agree witn the learned Judge 
and-I have come to the conclusion that the 
defendant did cause those letters to be 
written in which bogus offers for the pro- 
perty were made, I believe and I tind that 
they were made for the purpose of giving 
a fictitiously high value to we property and 
I further find that the plaintiff wasinduced 
by the contents of those letters to enter 
into the agreement he now seeks to have 
rescinded. 
: It appears to me that those letters were, 
-to use the words of-s. 17 (1), Oontract Act, 
-a Suggestion as toa fact of tnat which is 
not true by oue who does not believe it to 
be true. Tney were false and fraudulent 
documents, bruught into being for the pur- 
of deceiving persons to whom the 


deféndant might later wish to sell shares ` 


_in the property.. I nave no doubt that the 
making andthe exhibition of those docu- 
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ments to the plaintiff were fraud within 
meaning of s. 17, Contract Act. Section 19 
of the same Act provides: 


When consent to an agreement is caused by 
coercion, fraud or mierepresentation, the agreement 


-is a contract voidable at the option of the party whose 


consent was 60 ca 

Then there follows an Exception: 

“Tf guch consent was caused by. misrepresentation 
or by silence, fraudulent within the meaning of 
s. 17, the contract nevertheless is not voidable if 
the party whose consent was so caused had the 
means of discovering the truth with ordinary dili- 


gence, 
It has been argued before us that that 
exception applies here. No such argument 
was raised in the Uourt below. In my view, 
the exception does not apply in this case. 
It has been argued, Soo pias the plaintiff's 
story, that here there has been misrepre- 
sentation fraudulent within the meaning of 
s. 17. In the case in Niaz Ahmad Khan 
v. Parshotam Charnad (1), the application 
of this exception to a caseof fraud was dis- 
cussed and on pp. 379-480“ the Oourt 
(Sulaiman, O. J. and Young, J.) said : 


“Ifthe statute were clear it would be our bounden 
duty to giveeffect to its meaning quite irrespective 
of any consideration as to what the law is in Eng- 
land, But onthe face of it the exception is ambi- 

ously worded The difficulty is caused mainly by 
the punctuation, viz. a comma after the word 
“silence” which seems to indicate that the words 
“fraudulent within the meaning of s. 17” apply 
both to “misrepresentation” and to “silence”. But 
as observed by their Lordships of the Privy Coun- 
cil in Maharaniof Burdwan v. Murtunjoy Singh 
(2), atp 35 and Lewis Pugh v, Ashutosh Sen (3), at 

. 535, punctuation is not part of the statute anda 

urt of Law is bound to interpret the section 
without the commas inserted in the print. If the 
comma after word “silence” is to be ignored, the 
expression “fraudulent within the meaning ofs 17" 
might well apply to “silence” exclusively and not 
to “misrepresentation”. This interpretation is 
strengthened by the circumstance ‘that the Legisla- 
ture has used the preposition “by” twice, te. both 
before misrepregentation” and also’ before “silence”. 
If the expression ‘fraudulent within the meaning of 
s. 17° qualifies ‘misrepresentation”, the result would 
be that due diligence would be required in the 
case where misrepresentation became fraudulent, 
but would not be required when the misrepresents- 
tion fell within s. :6and was just short of fraud, 
for the exception would be confined to the former 
kind only. This would be a startling result. 

We are, therefore, inclined to think that there 
was no intention to depart from the well-estab- 
t also seems to us 
that if we are to hold that a fraud does not vitiate 
a contract unless the pary defrauded had no 
means of discovering the truth, it would have 

(1) 53 A 374; l3» Ind. Oas 545; AIR 931 All. 
154; (1031) A L J 153; Ind. Rul. (1931) AIL 177. 

(3) 14 I A 30at p.35, 14 O 365; 4 Bar 772 (P O). 

(3)8 Pat 516 ae 12.; 114 Ind. Oas 604; A I R 1989 
P 069; 561 A 93, 33 O W N 333; 39 L W 449, 10 PL 
T 155,06 OW N 151, 49 O L J415; $l Bom L R 
703; (1929) A L J 170; 50M L J 517; Ind. Rul. (1929) 


PO 116 (P O) ; 
Page of 55 A.— Ha, , a 


$24 


very serious consequences. For instance, in most 
cases advantage is taken of simple-minded people 
who are careless enough not to take the trouble 
to find out the truth which an ordinary man with 
sense would do with ordinary diligence. We are 
therefore inclined to hold that in the case of an active 
misrepresentation knowing the fact to be falee, as 
distinct from mere silence or concealment, itis not 
incumbent upon the party defrauded to establish that 
he had nomeans of discovering the truth with ordinary 
nce,” 

l em inclined toagree with this view of 
the matter. A similar view was taken in 
Abdullah Khan v. Girdhari Lal (4) where 


the Court said: 

“Currte v. Rennick (5) is a different case as it was 
based on misrepresentation alone, and not fraud, 
which was held not to avoid the contract, as under 
s. 19, Contract Act, the plaintiff had the means of dis- 
covering the truth with ordinary diligence. This is 
a case of active fraud which none but an expert was 
capable of detecting.” 

The learned authors, Sir Frederick 
Pollock and Sir Dinshah Mulla, in their 


work on the Contract Act, Edition 6, at p. 


130 Bay : 

“lt will be observed that the exception does 
not apply to cases of active fraud as die 
tinguished from misrepresentation which is not 


fraudulent.” 

In wy opinion this is a cate of deliberate 
active fiaud which comes within s.19 und 
nct within the exception I hare mertioned. 
Further I am of the cpiniin that the 
circumstances under which fraud was pels 
petrated in this case were such that an 
ordinary person with crdinary diligence 
cculd not be expected to discover that fraud. 
In my opinion the learned Judge was right 
in coming to the conclusion that this agree- 
ment had been procured by fraud ard jin 
ordering that the plaintiff's contract should 
be rescinded. This appeal is therefore dis- 
missed with costs. 


Lort-Willlams, J.—I agree. I desire 


only to add few words upon the points’ of 


law which have been raised. The appel- 
lant has relied upon certain observations 
in Sugden’s Law of Vendors and Purchasers, 


Edition 14, (1862), at p. 2; as follows: 
-“Our law adopts the rule of the Oivil law 
simplex commendatio non obligat, if the seller 
merely made use of those expressions, which are 
usual to sellers, who praise at random the goods 
which they are desirous to sell, the buyer could not 
procure the sale to be Gissolved. An action of deceit 
Sannot be maintained against a vendor for having 
falsely affirmed that a person bid a particular suni 
for the estate, although the purchaser was thereby 
induced to purchase it, and was deceived in the 
value.” - 

‘dn my opinion those obsbrvaticns have 
no application to this: country and do not 
c¿crrectly state the law in jorce’heré, In 


1 


(4) 49 PR 1904. 
(5) 41-P R 1688, 
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fact it appears from the relevant foot-note 
at p. 95 of Dart on Vendors- and Purchasers, 
Edition 8, Vol. I, that it is questionable 
wheter the observations to whicb I have 
refi tied correctly state the law in force in 
England at the present tyne. Toe law in 
India is governed by the Oontract Act, the 
relevant sections being 17, 18 and 19. In 
g.17 “fraud” is deined Ths section pro» 


vides as follows: 

“Fraud” means and includes any of the following 
acts committed by a party to a contract, or with his 
connivance,or by his agent, with intent to deceive 
another paity thereto or his agent or to induce 
him to enter into the contract: (1) the suggestion, 
as to a fact, of that which isnot true by one who 
does not believe it to be true; (2) the active 
concealment of a fact by one having knowledge 
or belief of tbe fact; (3) a promise made without 
any intention of pe:forming it; (4) any other 
act fitted to deceive; (5) any such act or 
omission as the law specially declares to be 
fraudulent 

Eazplanation.—Mere silence as to facta likely 
to affect the willingness of & person to enter into 
a contract is not fraud, unless the circumstances of 
the case are such that, regard being had to them, 
it is the duty of the person keeping silence to 
speak, or unless his silence is, in itself, equivalent to 


apeech. 
In g. 18 “misrepresentation” is defined 


and the section provides as follows: 
“Misrepresentation” means and includes (1) the 
positive assertion, in a manner not warranted by 
the information of the person making it, of that 
which igs not true, though he believed it to be 
true; (2) any breach of duty which, without 
any intent to deceive gains an advantege to the 
person committing it, or anyone claiming under 
him, by misleading another to his prejudice 
or to the prejudice of any one claiming under 
him; (3) causing however innocently, a 
to an agreement to make a mistake as to the 
substance of the thing which isthe subject of the 
agreement.” 


Section 19 deals with the voidability of 
agreements without free consent and pro- 


vides as follows: 

“When consent to an agreement is caused by 
coercion, fraud or misiepresentatilD, the agreement is 
a contract voidable at the option of the party whose 
consent was so caused. 

A party toa contract, whose consent was caused 
by fraud or muisrepresentation, may if he thinks 
fit insist that the contract shall be performed, and 
that he shall be put in the position i which he 
would have peen if the representations made had been 
true. 

haception.—I]i such consent was oaused by mis- 
representation or by silence, fraudulent within the 
meaning of s. l7 the contract nevertheless, 18 not 
voidable if the party whose consent was 80 caused had 
the means of discovering the truth with ordinary 
alligence. 

Azpination.—A fraud or misrepresentation which 
did nut cause the cunsext to a contract of the party on 
whom such fraud was piactised, or to whom such mig- 
representation wus made, does not render a contract 
voidsble,” 

It has been argued on behalf of the 
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appellant that the exception in s. 19 
applies to mis*representation “fraudulent 
within the meaning of s. 17.” But no 
such kind of mijs-representation is men- 
tioned in the sections. In fact ‘mie- 
representation” is not mentioned in e. 17 
at all. AsI have already mentioned, s. 17 
deals with “fraud” and s. IS with ““mis- 
representation.” But “silence” which may 
amount to fraud is mentioned in s. 17, 
Therefore arose the necessity of mention- 
ing in the exception to s. 19 silence 
“fraudulent within the meaning of s. 17.” 
In my opinion it is clear that the words 
“fraudulent within the meaning of 8. 17" 
refer only to the word “‘gilence” and not to 
the word “misrepresentation.” If anything 
further were needed to make this clear 
the existence of the two words “by” in the 
phrase “by this representation by silence” 
mekes the statement grammatically correct 
and clear, and shows conclusively that the 
words “fraudulent within the meaning of 
s. 17” apply only to the word “silence”. 
For these reasons I agree with the head- 
note of the case in Niaz Ahmad Khanv. 
Parshotam Charnad(\) to the effect that 
the exception to s. 19, Contract Act, applies 
to cases of mis-representatien as dis ingnish- 
ed from fraud and stould not be interpreted 
as being meant to apply to mis-representas 
tion whichis ‘'fraudulJent within the mean- 
ing of s. 17." The phrase “fraudulent 
within the meaning of s. 17” should be 
deemed to apply to the preceding word 
“silence” exclusively, and not tothe word 
“miserepresentation.”” But I do not agree 
with the observation of the learned Judges 
to the effect that they find themselves in 
disagreement with the commentary on this 
section of the learned authors of the 
Contract and Specific Relief Acts, Sir 
Frederick Pollock and Sir Dinshah Mulla. 
I agree with the learned commentators 
that the exception in 8.19 is wider than 
the corresponding English authorities and 
that tne Legislature intended it to be 
wider. In other words, in my opinion it 
was intended to be wider than the law as 
stated in Redgrave v. Hurd (6)to which 
our attention has been drawn by the 
learned Oounsel for the respondent. But 
the learned commentators never suggested, 
as my Lord hus already pointed out, that the 
exception refers to fraudulent mis-repre- 
sentation of misrepresentation ‘fraudulent 
within the meaning of s. 17.” < 
8. Appeal dismissed. 


(6) (1882) 200h,D 1; 51L J Oh, 118; 45 L T 485; 
30 W R2351. l i 
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LAHORE HIGH COURT 
Criminal Appeal No. 1136 of 1938 
January 23, 1939 
DALIP SINGH AND BLAOKAR, JJ. 
BAKHSHA MOHAMMAD AND ANOTHER 
—Oonviots— APPELLANTS 
Versus 
EMPEROR—OpposttR Party 

Penal Oode (Act XLV of 1860), ss. 303, 300, 304— 
Accused held entitled to benefit of doubt and that the 
case came under Kxcep. 4 tos. 300 and thatthe accused 

tlty under 8. 304, first part i 

“nh deceased had contracted an illicit intimacy 
with the wife of the accused. When the accused had 
remonstrated with the deceased, there had been 
an altercation and the deceased hed given him & 
beating, He had told the accused to desist from the 
intrigue with his wife and had warned him not to 
come near his house. Nevertheless one evening the 
deceased had gone past the accused's house. “On his 
return the accused saw the deceased and with the 
intention of remonstrating hs took a kulhari with 
him and the quarrel ensued resulting in death : i 

Held, that the facts were clearly just consistent with 
the hypothesis that only object of the accused was to 
remonstrate with deceased for his conduct in coming 
past his house again It was true that the accused 
took a kulhari with him, but it was also equally true 
that the deceased used to go about armed with a 
dang and had on & previous occasion beaten tha ac- 
cused. Therefore he could quite well think that the 
result of his remonstrating might be that he would 
be attacked and therefore might have taken the 
kulhari to protect himselfin the case of attack and 
not necessarily as a weapon of offence. The facts 
were equally consistent with that there was a 
deliberate intention to attack The accused, therefore, 
waa entitled to the benefit of doubt and the case came 
under Excep. 4 to s. 300, Penal Code, and the 
offence fell under the first part of s, 304, 


Or. A. from the order of the Sessions 
Judge, Shahpur at Sargodha, dated Novem- 
ber 29, 1938. 


Mr. M. L. Puri, for the Appellants. 


Mr, Basant Krishna, for the Advocate- 
General, for the Crown. 


Blacker, J.—Bakhsha, Ali and Razaq 
wore tried by the learned Sessions Judge of 
Shahpur on 8 charge under 8. 302,Penal Uode, 
with the murder of Yara at Ohak Munshi 
on the evening of August 3, 1938, Razaq was 
acquitted, Bakhsha was convicted under 
B. 302 and sentenced to death, wailst Ali was 

ced to two years’ figorous 1Mprison- 
une fe s. 326, Penal Oode, read with 
s. 34. Bakhsha aud Ali have appealed to 
this Gourt and the case has also been referred 
to us by the learned Sessions Judge for the 
of the death sentence passed 


confirmation 

eBakhsha. l 

oe The aoe for the prosecution 18 that 
the deceased contracted an illicit 
intimacy with the wife of Ali, appellan:. 
The deceased was & gamindar whilst the 
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appellant and his brother Bakhsha were only 
Macbhis and were newcomers to the village, 
On a previous occasion when they had 
remonstated with Yara there had been an 
altercation and Yara had given them a 
heating. They had told Yara, to desist 
from the intrigue with Ali’s wife and had 
warned him not to, come near their houee. 
Nevertheless on the evening of August 3, 
Yara had gone past their house to smoke 
a huqqa with Shera (P. W. No. 3). On 
his return, as he was apprekensive that 
he might be attacked, he asked Shera to 
accompany him and as they passed the 
‘house of Razaq the three accused came out: 

akhsha was armed with a kulhart and 
the other two accused with dangs. It is 
stated in Court that Bakhsha shouted out 
‘there is Yara going,” whereupon Yara 
. thinking he was about to be attacked lifted 
- up his dang. Bskhsha also raised his 
kulhari, but Yara struck first and hit 
Bakhsha on the head. Thereupon Bakhsha 
struck him a blow on the head with the 
kulhart, whilst Razaq beld him round the 
_ waist, Ali, the other appellant, and Shera, 
the prosecution witness, also came to blows 
and each struck the other twice. Arura 
(P. W. No, 4) Sujawal (P, W. No. 5) and 
Hayat (P. W. No. 6) were attracted by the 
noise and on their ‘reaching the spot the 
accused ran away. Hayat was sent to the 
Police Station whilst the other three witnesses 
stayed with the body of Yara until the arrival 
of the Police. The report was made at about 
44. M. at Sahiwal, whichis about 6 miles 
away, In the meanwhile Bakhsha, whose 
injury had proved severe and who was 
suffering from loss of blocd, was taken to 
the hospital and reached there at? a. m. 
The hospital is clcse to the Police Station. 

The defence is that there was an alterca- 
tion between Bakhsha on one side and 
Shera and Yara on the other on the 
subject of a trespass of cattle. This defence 
is contained in written statement which 
was filed in the Sessions Court. Yara 
struck Bakhsha on the head with a dang 
and he in defence struck him with a 
wahola. His bréther turned up to help 
him and he was beaten by Shera and Ali 
beat bhim in return. Two defence witnesses 
have been prcduced by the defence; one 
is Mohammad Hussain (D. W. No. 1), who 
deposeés that Arura and Hayat gave him 
the version of the affair which supported 
the present defence. He also states that 
nobody ever mentioned the illicit connection 
of Yara with Ali's wife. Defendant Witness 
No. 2 is Amir, who states that he never heard 
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anything about this illicit connection and he 
also says that Shera at the time was giving 
the same story of the origin ofthe fight as 
is now given in Oourt. The defence, howe 
ever, is notin my opinion fn any way reliable. 
The atory of the wahola is obvionsly untrue 
as a wahola is not the type of instraments 
with which the injury on the head of Yara 
would be produced: Moreover, if the defence 
story was true, the wahola would have been 
produced before the Police and there is no 
evidence to show that any weapon at all 
was produced by the defence. But thé most 
fatal objection to the defence story is that’ 
several different versions have been given 
and the discrepancies between them are 
such that it is impossible to say what the 
defence story really is. 

In the version given before the Commit- 
ting Magistrate nothing is said about 
the cattle trespass and the origin of the 
fight there given is a quarrel between 
Shera’s wife and the wife of Bakhsha. 
In that statement, Bakhsha said that he 
but in his 
final version he makes out that he had 
just returned with a load of fuel which he 
cut in the jungle, This case really depends 
upon the view taken of the prosecution 
evidence. The most salient feature of this 
is the fact that a very different version was 
given by Mohammad Hayat in the first 
information report. It is impossible to find 
out from the record with what object Łe 
gave that version, but, presumably, being a 
person of his mentality he must have cone 
sidered that it was necessary to make the 
Case against the accused as black as he 
could. His evidence therefore is seriously 
tainted by the fact that he has given two 
different versions on two occasions. But this 
taint does not appear to have spread to the 
evidence of the three other witnesses, Their 
statements before the Police were proved 
by the defence and the defence has not 
been able to establish that they at any 
time gave substantially different version 
to that which they are giving now. Moham- 
mad Hayat hag stated in crossexamination 
that the statements of the witnesses were 
taken by the Police after it had been found 
that the deceased had only oneinjury. Here 
again he seems to be an unreliable person ag 
his statement is belied by Ex. P-H, the 
Nagqsha Mazrubi, recorded by the investi- 
gating officer which shows that that officer 
thought there were three injuries on the 
body. If therefore the prosecution witnesses 
were suiting their story to the evidence of 
the injuries, the story would have been that 
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three blows had been struck and not that 
only one blow had been struck by Bakhsba 
with the kulhari, 
_ Moreover, the story they are now telling 
is corroborated by the medicial evidence. 
It cannot be seriously argued that these 
witnesses’ evidence is in any way interest- 
ed against the appellants or in favour of 
the deceased beyond the mere fact that 
they are also zamindars whilet the appel- 
lants are kamins. They have given their 
evidence in Court in a manner which 
impresses me as being very fair and 
Shera in particular has not avoided proving 
anything substantial which might assist 
the accused; for instance, he admits quite 
frankly that it was the deceased who first 
lifted up his stick and gave a blow to 
Bakhsha on the head and it was only 
after that that Bakhsha lifted up bis 
kulhari. Iļam of opinion that the evidence 
of Shera, Arura and Sujawal should be 
accepted. 
But, though the prosecution version 
appears tome to be the true one, it does 
not appear to follow that Bakhsha has been 
proved to be guilty of murder under s. 302, 
Indian Penal Oode. The learned Sessions 
Judge has found that the accused party 
had a deliberate intention of committing 
an assault upon Yara in such circumstances 
that grievous hurt was likely to follow. 
The facts, however, upon the record are 
clearly just as consistent with the bypcthesis 
that their only object was to remonstrate 
with Yara for his conduct in coming past 
their house again. Itis true that Bakhsha 
took a kulhari with him, but it is also 
equally true that Yara used to go about 
armed with a dang and had on a prev.ous 
occasion beaten Bakhsha: -Bakhbsha there- 
fore could quite well think that the result 
of his remonstrating might be that he 
would be attacked and therefore might have 
taken the kulhart to protect himself in the 
case of attack and not necessarily as a 
weapon of offence. As this hypothesis fits 
in with the proved facts quite as well as the 
hypothesis that there was a deliberate 
intention to attack, the accused is entitled 
to the benefit of the doubt, and I would 
therefore hold his case comes under Excep. 4 
to a. 300, Indian Penal Oode, and that his 
offence only falls under-the first part of 
s. 304. The case does not appear to me 
to call fora very severe sentence as Bakhsha 
obviously had considerable provocation and 
as a kamin was clearly at a great disadvant- 
age in dealing with this szamindar who was 
molesting his brothers wife, Similarly, 
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it is impossible to hold that there was any 
real premeditated intention to attack and 
Yara’s act, though justified by the right 
of private defence, appears to have been 
the start of the fight I would there- 
fore set aside the conviction under s. 302 
and convict Bakhsha under the first part 
of s. 304, Indian Penal Code, and sentence 
him to five years’ rigorous imprisonment. 

On this finding s. 34 would certainly 
not apply to the other appellant Ali, who 
would merely be guilty of an offence under 
5. 323 Indian Penal Code, for which the period 
of imprisonment that he has already under- 
gone would be sufficient. I would therefore 
alter the conviction in his case from one 
under s. 326 to that under s. 323, Indian 
Penal Code. and reduce the sentence fo 
the term of imprisonment already under 


gone. 
Dallp Singh, J.—I agree. 
D. Sentence altered. 


MADRAS HIGH COURT 
Referred Trial No. 162 and Oriminal 
Appeal No. 673 of 1938 
February 28, 1939 
BUEN AND STODARD, JJ. 

In re KOLLI SEETHA RAMI REDDI— 
APPELLANT 

Evidence Act (I of 1872), a. 159—Panchayatnamas 
prepared by Police during investigation upon in- 
formation by accusei—If substantive evidense in 
case—It can be used for refreshing memories of 
witnesses in witness box. 

There is no provision in the Evidence Act by 
which panchayatnamas prepared by the Police 
during investigation embodying the information 
given by the accused regarding the clothes worn 
by him at the time of the occurrence or such 
documents narrating tothe recovery of clothes dis- 
covered u sach information can be used as 
substantial evidence, though they can be used by 
witnesses for the purpose of refreshing their memo- 
ries in the witnese-bor. 

Or. A. referred by the Sessions Court, 
Guntur Division, dated December 5, 1938, 


Messrs. Nugent Grant and S. Vepa, for the 
Appellant. 
The Public Prosecutor, for the Crown. 


Burn, J.—The appellant has been cone 
victed by the learned Sessions Judge of 
Guntur of the murder of a woman named 
Gangamma, and has been sentenced to 
death, Gangamma was a widow about 30, 
living with her brother Nagi Reddi (P. W. 
No, 1) in the village of Tumular in the talug 
of Tenali. On July 30 last, in the afternoon 
she went out to work ina field belonging 
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to ber brother, and in the evening her 
dead bcdy was found on the bund of an 
irrigation channel immediately to the northof 
the field. TLere were five stab wounds cn her 
bedy, inflicted with scme such weapon 
as & spear, and the cage is without doubt a 
case of murder, It was alleged by P. W. 
No.l ard his wife P.W. No 2, that after 
the death cf Gangamma’s husband she had 
contracted an illicit intimacy with the 
appellant, but had broken it off about a 
year before. During the last year of her 
life Gangamma is said to have been on 
terms of positive enmity with the appellant. 
- The learned Sessions Judge has held that 


“the accused evidently got infuriated with the 


deceased for ceasing her connection with him and 
waited foran opportunity to wreak vengence and 
killed her when the opportunity came.” 

The evidence against the appellant was 
wholly circumstantial, Three witnesses 
were examined who might have been eye- 
witnesses, but just failed to see the actual 
murder, one because she ran away before it 
was done, and the other two because their 
attention was drawn to the scene after the 
murder had been committed, The woman 
who ranaway was P, W. Xo. 3. She 8878 
that she went with Gangamma to help her 
to fetch grass ficm P. W. No. 1’s field, 
She began to work in a different place frcm 
Gangamma; and ehe had only just begun 
tocut graes when she heard the voices of 
two perscns in spgry altercaticn. Going 
near the nortkern edge of the field, she 
saw that thetwo who were quarrelling were 
the appellant and Gangamma. She tried, 
she says, to approach them, but the appele 
lant said to her: “advance a foot and you 
are dead.” Ske then left the field 
altcgether, went back home and then went 
to Davulur to sell fish, The other two are 
washermen, examined as P, Ws. No. 4 
and 5. They said that they happened to 
te putting up a shed near the scene of the 
murder and when they looked up they saw 
the deceased Gangamma lying on the 
ground, and the appellant bending over 
her. The appellant came in their direction 
poling a spear at them, and thereupon 
they ran away “homs to Kollipara. The 
learned Sessions Judge is quite Tight in 
sajing that the evidence of these witnesses, 
if accepted, is almost conclusive of the 
guilt of the appellant; in fact he might 
bave “omitted the qualification “‘almcest.” 
We are not, however, able to agree with the 
learned Sessions Judge that this evidence 
can be accepted. On the contrary, we are 
quite clear that it must be wholly rejected. 
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We do not attach any importance.to th 
fact that P. W. No. 1, when he reporte 
the occurrence to the V. M. at & pM 
omitted to mention that his sister wa 
accompanied by P. W. No. 3 when she wen 
out to work in his field ° We reject the sotr: 
of P.W. No. 3 because it is incredible. anc 
because it dces not agree with the evidence 
of P. Ws. Nos.4 and 5. It is quite impos 
sible to believe P. W. No.3 when she say: 
that the mere sound of a quarrel betweer 
the appellant and Gangamma, and the 
threat of the appellant, made her give ur 
the task of gathering. grass for which she 
had come out that afternoon, and made 
ber go coff to sell fish at the village of 
Davulur. If she bad had fish to sell, she 
would certainly not have gone with 
Gangarma to cut grass, Again her 
conduct in the evening when she returned 
from Davulur is quite inexplicable if it 
be supposed that she had seen the appellant 
and the deceased engaged in a hot alterca- 
tion that afternoon. She says that she heard 
of Gangamma’s murder when she got home 
but did not go to tell Gangamma’s brother 
(P. W. No. 1) anything that night as “it 
was too late for me to go out.” Even the 
next morning she did not go to inform 
P. W. No. 1, who lives only 200 yards from 
her house, 

We have said that the evidence of P. W. 
No. 3 does not agree with that of P. Ws. 
Nos. 4 and 5. This isin the verv important 
matter of time. According to P. W. Nc. 3 
the sun had just turned west when the 
appellant threatened to kil] her. This 
means that the murder took place very 
early in the afternoon. But according to 
P. W. No. 4 it was “nearing sunset” when 
he and P. W. No. 5 saw the appellant 
bending over the corpse of Gangamma, 
P. W. No. 4 says if was about three hours 
before sunset that he and P. W. No.5 
started to go to their feld, If P. W. No. 4 
is telling the truth about the time he and 
P, W. No, 5 went to put up their shed, 
P. Ws. Nos.4and 5 could not have got to 
that place till long after P. W. No, 3 had 
run away to sell her fish. But P. W. No.3 
ssys thatsbe saw the two washermen work- 
ing in their field when she and Gangamma 
arrived. Itis quite impossible to reconcile 
these two versions, Again, if P, Ws. Nos. 3 
and 1 are speaking the truth, P. W., No, 3 
must have been examined at the inquest, 
P. W. Ne, 3 is suppcsed to have told P. W, 
No. 1 what she had seen soon after sunrise 
on July 31. The inquest did not begin, 
according to the Sub-Inspector of Police, 
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who held it, till 9.4. |w. But P. W. No, 3 
was not examined at the inquest, We think 
it is clear that the evidence of P, Wa, Nos. 3, 
4 and 5 is wholly false, The rest of the 
Circumstantial ,evidence is concerned with 
the discovery of a pair of sandals (M. O, 1) 
found by the Police about 60 yards from 
‘the corpse of Gangamma and alleged to 
belong to the appellant, and the conduct 
of the appellant when the sandals were 
tried on his feet and found to fit. The 
Circle Inspector (P. W. No, 14) says that he 
reached the scene of crime at about 1 p.m, of 
on the 31st, It was ke who found the sandals 
one of which had stains of blcod on it. The 
Inspector then took both the sandals, to the 
Village of Tumulur, where he met the 
accused under arrest. The right sandal 
was tried and it fitted the right foot of the 
accused correctly. Then the accused gave 
information about the clottes he wore at 
the time of the cecurrence, This was 
embodied in a panchayatnama (Ex, J.) 
and then the accused took the Pclice and 
other witnesses to the well in which he 
said he had concealed the clothes. An 
erukula of Tumulur named Venkayya was 
sent down into the well. and he brought 
out a cloth bundle. Unwrapped, this was 
found to consist of a dhoii, “a halfearm” 
shirt, and a pair of white shorts: these 
garments had been wrapped round a piece 
of brick. Another panchayaitnama 
(Ex, J-1) was prepared for the recovery of 
the clothes. The importance of this evidence 
is that the left sandal, and all the clothes 
(M. Os. 3,4 and 5) were found on examina- 
tion to be stained with human blood and 
the appellant is alleged to have told the 
Police that he was wearing these things 
when he murdered Gangamma. 

The whole of this evidence is however 
of a very uDsatisfactory and unreliable 
nature. In the first place, the learned 
Sessions Judge has treated all the panche 
yatanamas (Exs. H, J, J-l, K and L) as 
substantive evidence, which is quite wrong. 
It is the practice of the Police to have such 
documents as these written and there is 
nothing wrong in the practice; no doubt 
the practice has been forced upon the Police 
by the persistent refusal of the Courts to 
belicve what a Policeman says unless he 
can produce something in writing or some 
other witness to corroborate him. But there 
is no provision of the Evidence Act by 
which such documents can be used as sub- 
stantive evidence. If they are prepared at 
the time, they can be used by the witnesses 
for the purpose of refreshing their memories 
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in the witnesssbox under s. 159 | 

Act, but in themselves they are not ae 
In the present case, for exemple, the 
witpesses who have written or signed the 
panchayatnamas could have said in the 
witness-box what was the information 
which the accused gave leading to the 
discovery of the clot ef, and could have 
referred to tle Panchayuinams in order to 
refresh their memorieg, They did not do 
80, and consequently, there is no admissible 
evidence of the information which the 
accused gave. Apart from the technical 
defect the evidence is not Satisfactory even 
if the panchayatnamas are themselves read 
as evidence. Exhibit H was written by the 
V. M. (P. W. No. 10; and it reads as if the 
“shoes” wers tried on the “feet” of the 
accused at the place where they were found 
It also recites that the Police seized this 
pair of shoes in the presence of the 
mediators’, But all the cral evidence isg 
that the accused was not there when the 
shoes were found and that the trying cn 
took place at the girls’ scho-] in the Village 
Moreover, the Village Mungit who wrote 
Ex. H, bad to admit in Cross-examination 
that he was not present when the shoes 
were fcund, that he never saw the shoes at 
all till he saw them at the girls’ school 
and that he personally knew nothing of 
the facts recited in Ex. H except about the 
trying on. And erven that fact was not 
correctly recorded. The last sentence in 
Ex. Hie: ‘The shoes were at once tried 
on «nd ionnd to fit the accused's feet". But 
in fact only one of the shoes was tried on 
the accused, according to the Inspector 
(P. W. No. 14) on whose word the V. M 
relied when he wrote Ex, H. It 18 true that 
if Ex. H bad shown the trying on of only 
one sandal, it would have been in conflict 
with the testimony cf the Sub-Inspector 
(P. W. No. 13) and of the karnam (P. W. 
No, 12) for both those witnesses—and both 
of them have signed Rr H—speak of the 
trying-on “the shoes” and both Bay that 
the shoes fitted “the feet” of the accused, 
These discrepancies bring out very clearly 
the danger of using guch dccuments asg 
substantive evidence. 

Exhibit J contains a complete confession 
of the murder but it is inadmissible in 
evidence. What remains is that the accused 
18 alleged to have told the Police something 
which led to the discovery of the clothes in 
the*well, but we have no accurate account 
of what the accused said to the Police. 
With regard to the clothes as also with 
regard to the sandals, we are not satisfied 
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that they have been proved to belong to 
the accused. Prosecution Witness No. 1's 
identification of the sandals is worthless 
and the fact that one, or for the matter of 
that both, of the sandals fitted the feet of 
the accused, proves nothing more than that 
the sandals may possibly be the accused's, 
The washerwoman who Said that the clothes 
belonged to the accused was obliged to 
admit that they bore no dhobi mark, The 
remaining item of evidence is that the 
Parings taken from the nails of the accused 
on the afternoon of July 31, were found 
on examination to be stained with human 
blood. By itself this cannot be taken as 
an incriminating circumstance. The 
accused examined two witnesses whose 
evidence the learned Sessions Judge dis- 
misses as of no help to the accused. We are 
not able to agree with the learned Sessions 
Judge. D. W. No. |, who sat on the 
inquest panchayat, said that before the 
inquest began, he came to kKnow.that some 
clothes were inthe Busivari well. D, W. 
No. 2is the erukula who actually fetched 
the bundle of clothes out of the well, 
He says that he was sent for by the Police at 
mid-day. The learned Sessions Judge 
makes about this witness the astonishing 
remark that the difference in time does not 
at all matter in this case. This is astonish- 
ing because the difference in time is of the 
utmost importance, If D, Ws. Nos. l and 2 
are telling the truth, the Police knew all 
about the clothes in the well before 
mid-day. It must then follow that all the 
story of finding sandals, trying them on, 
getting a confession out of the accused 
leading to the finding of the clothes is a 
sheer concoction. The learned Sessions 
Judge has quite misunderstood this part 
of the case. Apart from the confession of 
the accused in Ex. J, there is no evidence 
that the appellant had any motive to kill 
Gangamma. The alleged intimacy between 
the appellant and Gangamma was not 
spoken to by P. W. No, 1 or P. W, No. 2 
when they- were first examined by the Police, 
nor was it mentioned in P. W. No, 1's 
statement to the V. M. On the contrary in 
the statement to the V. M., P, W. No.1 
alleged that the appellant was his enemy, 
not that the appellant had anything against 
his sister. The evidence in this cage is not 
such as “can be relied on to convict the 
appellant. We therefore set aside the con- 
viction for murder and the sentencè of 
death, and direst that the appellant be 
set at liberty forthwith. 

ND, Conviction set aside. 
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LAHORE HIGH COURT 
; Full Bench 
First Appeal No. 192 of 1938 
May 12, 1939 
Young, O. J., ADDISON AND MONROR, JJ. 
KEWAL KRISHAN KALIA—ApPELLANT 
versus 
SPEOIAL OFFICIAL RECEIVER For 
PUNJAB ano DELHI PROVINOES ror 
ESTATE or SOHAN LAL, Insotvent 
' AND OTAHRS—RESPONDENTS 
Provincial Insolvency Act (V of 1920), ss. 34, 28 
(7)—S, 28 (7), if governs s. 34. l 
The effect of the Provincial Insolvency Act is that 
the insolvent as from the date of the petition is 
civilly dead and cannot, after the petition, enter into 
ani transaction in mapat of his property which 
ill bind the Official Receiver or his creditora. 
Any person dealing with the insolvent after that 
date does so at his peril. The clear enactment that 
an order of adjudication shall relate back to and 
take effect from, the date of presentation of the 
petition must affect the order of adjudication for 
all re unless otherwise expressly enacted. Hence 
8. 28 (7), Provincial Insolvency Act governss 34 Nisam 
v. Babu Ram (3), Subramania Atyar v. Meenakshi 
Sundaram Chettiar (13), Byramji Bomanji v. Official 
Assignee of Bombay (14) and Venkata Hanumantha 
Rao v. Yerugulapati Gangayya (5, relied on, 
K. N. K. I. Ohetty v. Ba Tin (1, Jamshedji v. 
Pestonji (3) and Venkatachalam Chettyar v. Collec- 
tor of Bassein (16', dissented from. 


F. A. from an order of the Special Official 


Receiver, Punjab and Delhi Provinces, 
Lahore, dated August 15, 193», 


Order of Reference toa -FUII Bench 


Monroe, J.. Two claims have been 
rejected by the Special Official Receiver. 
They arise in respect of debts incurred by 
the insolvent after presentation of the peti- 
tion and publication of the statutory noti- 
fication in the Punjab Gazette. The debt 
alleged to be due to Pt. Devi Ohand is 
secured by two promissory notes, one for 
Rs. 600 dated August 13, 1937, and the 
second for Rs. 400 by a promissory note 
dated January 14, 1933. Lala Kewal Kishen 
held a promissory note for Rs. 500 dated 
January “9, 1938. The amount was advanced 
to the insolvent for psyment of land revenue 
and the loan was obtained by the insolvent 
after a refusal of the District Judge to 
direct the Receiver to pay the amount 
until the insolvent had given a proper 
account of his income. It does not appear 
that the creditors alleged ignorance of the 
insolvency proceedings, Section 34, Proe» 
vincial Insolvency Act, which differs from 
the corresponding s. 46, Presidency Towns 
Insolvency Act, makes provable all debts 
and liabilities to which the debtor is 
subject when he is adjudged an insolvent 
or to which: he may become eubject beforé 
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his discharge by reason of any obligation 
incurred before tke date of such adjudi- 
cation. There is no reference in the sec 
tion to the date of the presentation of 
the petition, bat it has been argued for 
the Special Official Receiver that the doc- 
trine of relation back must be applied. In 
K.N. K. I. Chetty v. Ba Tin 61 Ind. Oas, 
640 (1), a Division Bench of the Burma Ohief 
Cour: rejected this view; in Jamshedjt V. 
Pestonji (2), a Single Judge of the Bombay 
High Oourt also rejected this view, and the 
Special Official Receiver relied on a Divi- 
sion Bench decision of this Court, Nizam 
v. Babu Ram (3). In an interesting and, if 
I may respectfully say sgo, a carefully rea- 
soned judgment, Bhide, J., with whose 
judgment Addison, J. concurred, reached 
the conclusion that sub-s. (7) of s 28, which 
enacts the doctrine of relation back, governs 
8.31. The question at issue in that case 
was whether a debt which became barred 
by limitation after presentation of the peti- 
tion and before adjudication was provable 
under s. 34. The doctrine of relation back 
cannot be applied in relation to s. 34 in one 
get of circumstances and not in another. 
The principle laid down in Nizam v. Babu 
Ram (3), was, it seems to me, necessary for 
the decision’ reached in that case and Lam 
bound by it. As the question is one of 
considerable importance and, there is a 
conflict of view, 1 think that this case ought 
to go to a larger Bench and I refer it to 
the learned Chief Justice to make such 
order as he thinks fit. 


Mr. A. N. Chona, for the Appellant. 


Khwaja Nazir Ahmad, Special Official 
Receiver, for the Respondents. 


Judgment of the Full Bench. 


Young, C. J.—In this case the Special 
Official Receiver has rejected the claims of 
two creditors, Devi Chand and Kewal 
Kishen, in the proceedings in the insol- 
yency of one Soban Lal. On April 15, 
1937, the petition was filed and on 
April 20, it was admitted. Notification on 
the petitioner was published in the Gazette 
cn June 3 of the same year. On March 5, 
1938, Sohan Lal was adjudicated insolvent. 
The debts on which Devi OChand’s claim is 
founded were incurred on August 13, 
1937, and January 14, 1938, and that of 

(1) 61 Ind. Oas. 640; A -I R 1919 L B1. 

(2) A I R1932 Bam. 511; 141 Ind. Oas. 466; 34 
Bom. L R 980; Ind. Rul. (1938) Bom. 95. - l 
09) A1R1983 Lah. 688;143 Ind. Oss. 1795; 14 L 
780; 34 P L R 464; Ind. Bul. (1933) Lab.319. | 
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Kewal Kishen on January 29, 1938. Thus 
these debts were incurred between the date 
of the petition and the date of adjudication. 
Section 34 (2), Provincial Insolvency Act, 
provides : 

“Save as provided by sub-s. (1) all debts and liabi- 
lities, present or future, certain or contingent, to 
which the debtor is subject when he is adjudged 
insolvent, or to which he may become subject 
before his discharge by reas n of any obligation 
incurred before the date of such adjudication, shall 
be deemed to be debts provable under this Act.” 


Section 28 (7) provides: 

“An order of adjudication shall relate back to, and 
take effect from, the date of the presentation of the 
petition on which it is made.” 

The point which has to be decided is 
whether the debts of these two creditorg 
are governed by B. 34 (2) by itself, or whee 
ther s. 34 (2) is governed bys. 23 (7). It 
has been argued by Counsel for the appel- 
lants that s. 28 (7) does not govern s 34 
(2), his argument being that s. 28 (7 
merely governs 8. 23 itself and does not an 
cannot govern 8. 34 which comes later in 
the Act. The history of the question of 
how fars. 28 (7) governs the rest of the 
sections in the Provincial Insolvency Act is 
not without interest. The point arose as to 
the effect of s. 28 (7) on 8. 951, Provincial 
Insolvency Act; and in the cases reported in 
Madhu Sardar v. Khitish Chandra (4) and 
Hem Raj Chumpalal v. Ramkishen Ram, 38 
Ind. Oas. 369 (5), it was held that s. 23 (7) 
did not govern s. 51. Tnese decisions were 
doubted in the case reported in Sankarae 
narayana Atyar V. Alagiri Aiyar 49 Ind, 
Oas z8 (6), the Legislature at that stage 
intervened and amended s. 91 by the 
Bankruptey Amendment Act, 1926, by 
omitting “the date of the order of adjudi- 
cation’ from 8. 51 and substituting “the 
date of admission of the petition.” 

_ As regards 6. 53 of the Act, the cases 
reported in Hemraj v, Krishen Lal (T) and 
Nagindas Dahyabhai v. Gordhandas Dahya- 
bhai (8), decided that s. 28 (7) did not govern 
8.53. On the other hand, in the cases reported 
in Sankaranarayana Atyar v. Alagiri Aiyar 
49 Ind. Cas 283 (6) Rachamadugu Rangiah 
y Appaji Rao (9), Rakhal Chandra v. Sud- 


(4) 42 O 389; 30 Ind. Cas’ 83;A IR 1915 Oal, 
734. 
6) 38 Ind. Oas. 366; AI R 1916 Pat. 3793P L J 


01. 
(6) 49 Ind. Oas. 288; A I R 1919 Mad. 473; 35ML 
J 296; (1918) M WN 487; 24 M LT149-8 L W 
281. ° 
(7) 10 L 106; 111 Ind. Oas. 8; A I R 1938 Lah. 361; 
29 R 446 (F B). 
49 B 730; 88 Ind. Oas, 941; AI R 1925 Bom. 
: 27 Bom. L R 987. 
9) 50 M 300; 99 Ind. Oas. 241; AI R 1927 Mad. 
163; 51 M L J 719; (1926) M W N 972. 
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hindra Nath (10) and Sheo Nath v. Munshi 
Ram (11), other High Oourts held that 
s. 28 (7) did govern s. 53. Again the 
Legislature intervened and amended the 
wording of s. 53 by inserting the words 
“on a petiticn presented” in that section. 
Thus, the intention of the Legislature as 
regards these two sections of the Act hag 
been made clear. The argument which has 
been presented to us is that if sub-s, (7) 
was meant to govern the rest of the Act, it 
would have been elevated to the dignity of 
a section and this important provision 
would not have been contained in a mere 
sub-section. I can find no validity in this 
argument, Section 28 deals solely with the 
question of adjudication and its effect. No 
better Place for this provision could be 
found than in’ its present position in the 
The clear enactment that an order 
of adjudication shal! relate back to, and 
take effect from, the date of the presenta- 
tion of the petition must affect the order of 
adjudication for all purposes unless other- 
wise expressly enacted. The effect is that 
the date of the order of adjudication shall 


by legal fiction be taken to be the date of. 


the presentation of the petition. 
_ If the contrary were held, a peculiar 

situation would arise. Section 28 (2), which 
provides that no creditor, during the pen- 
dency of the imsolvency proceedings stall 
have any remedy against the property of the 
insolvent in respect of the debt, clearly 
bars the charging of the property of the 
insolvent after tne date of the petition. 
This has been enacted to protect the credi- 
tors’ interests. Ifs.20(7) did not govern 
B. 34, there would be nothing to prevent 
the insolvent between petition and adjudi- 
cation from incurring debts to any amount 
which would defeat not only the intention of 
s. 28 (2) but the whole purpose of the Act, 
Again, the insolvent by operation of 
s. 28 (2) Cannot create a mortgage which 
will affect his estate, but if in that mort- 
gage there was a personal covenant to pay 
the debt, the creditor, though not able to 
roceed under the mortgage, could prove 
his debt in the insolvency proceedings if 
8. 25 (7) did not govern B. 34 (2), and go 
affect the estate and the interests of the 
order creditcrs, 

The effect’ of the Provincial Insolyency 
Act is that the insolvent as from the date 
of the petition is civilly dead and caanot, 


(10) 46 O 991; 52 Ind. Oas. 747; AI R1930 Cal. - 


557; 24 O W N 172, pa 
CA 55 Ind. Oas. 941; AIR 1920 AlL 153; 
18 A L 3 449. 
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after the petition, enter into any transac- 
tion in respsct of his property which will 
bind the Official Receiver or his creditors. 
Any person dealing with the insolvent 
after that date does so at his peril. In 
Ponsford, Baker & Co. v. Union of London 
and Smith's Bank, Lid. (12), it waa held 
that a secured creditor was not entitled 
to receive payment of his debt from hig 
debtor or to hand over the securities after 
notice of an act of bankruptcy on the part 
of tLe debtor, this being the consequence of 
the debtor having incapacitated himself 
from tendering the money. It seems .to be 
obvious therefore that if a debtor cannot 
tender money himself to obtain the return 
of the securities pledged, he cannot incur 
debts himself during this period and so 
affect the rcst of his creditors. 

The question whether s. 28 (7) governs 
8. 34 or not has been considered in the 
cases reported in Nizam v. Babu Ram (3), 
Subramania Aiyar v. Meenakshi Sundaram 
Chettiar (13), Byramji Bomanji v. Official 
Assignee of Bombay (14) and Rachamadugu 
Ffangiah v. Appaji Rao (9). The first three 
of these authorities decided that s. 34 wag 
governed by s. 28 (7) and that accordingly 
Certain debts which were barred by tima 
at the date of adjudication but not at the 
date of the. presentation of the petition, 
Were provable in the insolvency. In my 
opinion if s. 23 (7) governs s. 31 under 


_these circumstances, it must governs. 34 


under all circumstances, In the cage 
reported in Venkata Hanumantha Rao 
v. Yerugulapati Gangayya (15), the 


Original petitioner wished to withdraw and 


another creditor wished to bave his name 


substituted asthe petitioner. The debt of 
the second creditor was barred by time at 
the date of his application to be substitu- 


‘ted for the origmal creditor, but not at the 


time of the presentation of the petition by 
the original creditor ; it was held that the 
substitution could take place because s, 34 
was gcverned by s. 20 (7), and therefore 
the debt: of the second creditor was prov- 
able in the insolvency and for that reason 
he could be substituted for the original 
petitioner. With these authorities I res- 
pectfully agree. The contrary view, how- 


` (13) (1906) 2 Ch. D 444; DLJ Oh. 724-95 L T 
833, 13 Manson 321; 22 T L R 813. 

(13) I LR (1937) Mad. 679; 172 Ind. Oas. 964: A I 
R 1937 Mad. 577; (1937) 1 M’ L J637; 45 L W 565: 
(1937) M W N 577; 10 RM 448, 

(14)-60 B 444, 161 Ind. Oas. 736; A I R 1936 Bom 
30; 38 Bom, L R 71;8 R B 381. 

(15:51 M 594; 110 Ind. Cas. 611; AI R 1988 Maa. 
608; 55 M L J 168; (1938) M W N 391; 38 L W304. 
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ever, has been held in K.N. K. I. Chetty v. 


Ba Tin, 61 Ind. Cas. 640 (1), Jamshedji v.. 


Pestonjt (2) and Venkatachalam Chettyar 
v. Collector of Bassein (16). In all these 
authorities the decisions were arrived at 
because in the Presidency Towns Insol- 
vency Act, 8. 46 (2), there is a specified pro- 
vision to the following effect : 

“A person having notice of the presentation of 
any insolvency petition by or against the debtor 
shall not prove for any debt or liability contracted 


by the debtor subsequently to the date of his so 
having notice.” 


The learned Judges in these cases were 
strongly influenced in their decision by the 
fact that there was not a similar provision 
in the Provincial Insolvency Act. The Pre- 
sidency Towns Insolvency Act, however, 
follows more strictly the English Law of 
bankruptcy. In English Law the principle 
of relation back has as its terminus a quo 
the act of bankruptcy which might take 
place within thres months before the date 
of the petition. The act of bankruptcy 
therefore might be unknown to bona fide 
creditors at the -time they were dealing 
with the ins Ivent, This cannot apply to 
the Provineisl Insolvency Act: the prin- 
ciple of relation back in this Act applies to 
the date of the petition only and not pre 
viously. [tis for this reason that the prc- 
Vision of the Presidency Towns Insolvency 
Act, set out in s. 46 (2) has not been in- 
cluded in the Provincial Insolvency Act. 
The omissicn of this provision from the 
Provincial Insolvency Act therefore cannot, 
in my opinion, be good ground for holding 
thats J4 12) is independent of s. 28 (7). 
The wording of s. 28 (7) ‘is very precise 
and—apart from any other consideration— 
clearly expresses in my opinion the inten- 
tion of the Legislature that it should 
govern adjudication for all purposes. I 
therefore hold that s. 28 (7) does govern 
s. 34and thai therefore the Special Offi- 
cial Receiver has rightly rejected these two 
claims, With regard to ccsts, the Special 
Official Receiver has appeared both before 
the learned Single Judge of this Court and 
before us. He is entitled to costs in both 
Oourts, which I assess at Rs. 100, 


Addison, J.—I agree. 
Monroe, J.—I agree. 


D. Appeal dismissed, 
(16) AI R 1937 Rang. 60;167 Ind, Cas, 493:9 R 
Rang. 322. 
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RANGOON HIGH COURT 
First Appeal No. 84 of 1938 
January 10, 1939 
RoBARTE, O. J. anp Moszty, J. 
TAW OHEW KEAN AND OTABRS 
APPELLANTS 


versus 
TAW KOOK TYON AND OTHpRE— 
— RESPONDENTS 

Civil Procedure Code (Act V of 1908), s. 92—Nature 
of trust explained-— Hift for charitable purposes, how 
to be consirued--Chartty for public purpose, expressed 
object of settlor—This purpose, whether defeated by 
direction that members of settlor’s family would be 
eligible to benefit with members of public 

Where the words used are “charitable and benevo- 
lent purposes” any object to be benefited must 
possess both characteristics. Accordingly, these 
words will constitute 8 good charitable trust, that 
isto say, a charitable trust of a public cnaracter, 
But, where the words used are “public, benevolent 
or charitabl¢ purposes", the gift is expressed in an- 
other form admitting non-charitable objects, for 
eas dee objects of private benevolence only, or public 
non-charitable purposes and the trust will fail, A 
bequest to charitable purposes may by its very terms 
show that those purposes are of a private nature and 
in such a case the bequest would not fall under s. 98, 
Civil Procedure Oode. But where a gift is to pur- 
poses which are charitable, whatever else they may be 
in addition, then unless the charitable purposes 
expressed are clearly stated to be of a private nature, 
the Courts will administer the trust as one for public 
purposes of a charitable nature [p. 334, col. 37 

Where an intention ofa testator is to benefit only 
the members of his own family who are poor, this is 
not ea “public purpose of a charitable nature” within 
the meaning of s. 93. Where, however, charit prama 
facis for public purposes is the expressed kh, of 
the settlor, these purposes are in no way defeated by 
the reminder that members ofhis own family are 
eligible to benefit with other members of the public at 
large. ip. 335, col. 2.) 

[English case-law relied on.) 


F. A. against the decree of Sharp, J., in 
O, R, 8. No. 204 of 1937, dated June 21, 1938, 


Messrs. Hay and U Tha Kin, for the 
Appellants. 


Mr. Krishnaswamy, for the Respondents. 


Roberts, C. J.—This is an appeal from 
a judgment of Sharp, J., dismissing a suit 
brought by the appellants under s, 92, 
Qivil Procedure Code,on the ground that 
it was not maintainable. The learned Judge 
held that the trust was not ‘‘created for 
public purposes of a chasitable or religious 
nature” within the meaning ofs. 92. The 
deed of trust is dated May 7, 1908, and after 
Various provisions for the maintenance and 
education of certain relatives of the trans 
feror recites $ 

“and the balance in and upon such charitable or 
zene oe and pious purposes aa the said transferor 
ana 


ll during his lifetime direct and after his death 
as to the trustees shall for the time being ge 


i gn 
„>v and proper fat their absolute discretion, it being 
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the providing -of ‘sustenance or support to such 
mem of the family of the said transferor as may 
be indigent or straitened circumstances.” 

The learned Judge having examined the 
connotation of the word ‘pious’ arrived at 
the conclusion that the trust fund in 
the present case must necessarily be used 
for purposes which were either charitable or 
religious, but he considered that these pure 
poses were not necessarily public purposes, 
and that therefore the trust fund was not 
one which came within the scope of s. 92, 
In particular he observed that the whole 
fund might be expended upon the needy 
members of the settlor’s own family in 
which case, he said, it would certainly not 
be devoted to public purposes. Apart from 
that the trustees might, he thought, devote 
the money at their disposal to charitable 
purposes which were not public, according 
to-the terms of the trust; or to religions 
and pious parpose of a private nature, such 
as the erection of a private place of wore 
ship to which none might be admitted 
save certain specified individuals, Now it is 
quite true that if the trustees were given a 
discretion to utilise: the trust funds for pur- 
poses which were charitable but not public, 
or religious but not public,s. 92, would 
not be applicable, and the suit which was 
brought by the appellant would not be 
maintainable. This conclusion would be 
arrived at,in my view, from a considera- 
tion of the words of the section itself. 


In White v. White (1), Lindlay, L. J. 
pointed out that prima facte, at any rate, 
a bequest fora “religious” purpose was a 
bequest for a “charitable purpose and that 
thelaw applicable to charitable bequests 
as distinguished from the law applicable 
to ordinary bequests ought to be applied 
to a bequest to a religious institution or for 
a religious purpose. In other words, once 
a gift is shown to be for religious purposes, 
it must be treated as a gift for charitable 
purposes unless the contrary be shown. If 
it is “for religious and pious purposes’ the 
same is surely true; such a bequest being 
for purposes which are not only religious 
but also pious. Iha case in which a testae 
tor directed that “in case there is any 
money remaining, I should wish it to be 
given in private charity” it was held that 
there was no instance in which a private 
charity had been, made the subject of dise 
posal in the Crown or been acted uppn by 
- the Oourt for the charities recognized. by 


a7 Q) (1809) 2 Oh. 41; 62LT Oh, 343; 2 R 380; 68 LT 
arr WR OA a 
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the Courts were public in their nature. and | 
capable of execution by the Court Omman- 
ney v. Butcher (2). Upon this ground are 
excluded all such bequests or settlements 
as are enjoined to be for purposes which 
are benevolent or philafthropic merely ; 
or trusts which may be charitable but need 
not be so. Thus in Blair v. Duncan (3) 
the direction “such charitable or public 
purposes as my trustees may think proper” 
was void for uncertainty. Lord Davey 
was careful to point out on p. 444 : | 

“Tf therefore the words in the present case were 


meraly ‘charitable purposes’ or were ‘charitable 
and public purposes’, I think effect might be given to 


them. 

Where the words used are “charitable 
and benevolent purposes” any object to be 
benefited must possess both characteristics : 
In re Best ; Jarvis v. Birmingham Corpora. 
tion (4). Accordingly, these words will 
constitute a good charitable trust, that is to 
say, a Charitable trust of a public character, 
But, where the words ased are “public, 
benevolent or charitable purposes,’ the gift 
is expressed in another form admitting none 
charitable objects; for example, objects of 
private benevolence only, or public none 
charitable purposes, and the trust will fail : 
Houston v. Burns(5). But itis clear that 
where a gift isto purposee which are charit- 
able whatever else they may be in addition, 
then unless the charitable purposes express- 
ed are clearly stated to be of a private 
nature, the Oourts will administer the trust 
as one for public purposes of a charitable 
nature. In Legge v. Asgtll (6), the testatrix 
ina codicil said “if there is any money 
left unemployed, I desire it may be given 
in charity.” It was held that the general 
residue of her estate, including a sum in 
which she had a vested reversionary interest 
at the time of her death, passed under these 
words to charity and was rightly claimed 
by the Attorney-General in the absence of 
trustees. Now, it was pointed out in Attia 
v. Madha (7), by Braund, J. that a trast, 
the income of which is to be applied in 
perpetuity for the benefit of poor relations 
or poor descendants of a testator or settlor, 
is charitable in English Law; this is in 
conformity with the decisions in another 


2) (1835) Tun & Russ 260; 24 R R 42; 87 BR 


1098, 

a id LT 157; 50W BR 

369; 18 T L R 194, - 
(4) (1904) 2 Oh. 354; 73 L J Oh. 803; 53 W R321. . 
(5) (1918) A O 337;87 L J P O 99; 118 L T 463; 34 

TLR 319, - 
e 1828) Turn & Russ 265n; 24 R R 51. 

_ AM) l4 R 575. g, 

i age of (1903) A, U.— 
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“4989 NY. 
-case in White v. White (8) and other_cases 


‘cited by the learned Judge. But he held, 


and if I may say so with respect, it seems 
to me rightly, that where a-testator’s inten- 
tion is to benefit. only the members of his 
own family who are poor, this is not “a pub- 
lic purpose of a charitable nature” within 
the meaning of s. 92 of the Oode, We have 
been referred to the case in Waldo v. Caley 
(9), which shows that where the object 
of a charity is general but there is a prefer- 
ence to poor relations, which is not confined 
"to them, the bequest is valid as a charitable 
trust. The case follows the decisions which 
I have just mentioned and is therefore by 
itself of little assistance in concluding the 
present appeal. Butit does seem to show 
that the mere eligibility or preference of a 
certain class of beneficiaries will not, by 
itself, turn a trust of a public charitable 
nature into one of a merely private charite 
able kind. A bequest to charitable purposes 
may, by its very terms show, that those- pur- 
poses are of a private nature: in such a case 
though the bequest may be good in England 
it would not fall under s. 92, Civil Procee 
dure Code. But where nothing is said as 
to the charitable purposes being private or 
public, they are presumed to be of a public 


- Dature. In other words, if the direction be 


similar to that in Legge v. Asgill (6), the 
case here would fall under a, 92. 


It is therefore necessary to consider 
whether there is anything in the present 
caee to make it possible for the trustees {in 
the words of the learned Judge) to devote 
the money at their dispcsal to charitable 
and pious purposes ‘which are not public. 
I cannot see thas there is. If the directions 
totke trustees had run “in and upon such 


_ charitable purposes as to the trustees shall 


— 


for the time being seem fit and proper at 
their absolute discretion.” I do not see how 
it could possibly be contended that the 
trust was otherwise than a charitable trust 
for a public purpose; but it is urged that 
the directions comprised in the next words 
make it possible for the trustees to adminis 
ter the trust fund as if it were a private 
charity merely. Now, these directions do 
not say even that the trustees shall include 
in the disposal of the moneys the indigent 
members of the transferor’s family; what 
they say is “it being understood that charite 
able purposes shall include’ provision for 
them. In my judgment, that means they are 
eligible to receive some or allof the balance 


(8) (1803) 7 Ves. Jun. 428; 32 E R 171. 
(9) (1808) 16 Vea. Jun, 206; 33 E R 983, 
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_in the hands of the trustees and not that 


they shall be necessarily selected to do 
s0. They would be eligible in any event if 
they were in indigent or strained circume 
stances not as members of the transferor's 
family. but as members of the general pub- 
lic. It is only a direction that (though they 
are not expressed to have even a priority) 
their claims aré not to be shut out of cone 
sideration. It may be that the words were 
inserted ex abundantt cautela lest it should 
be thought they were ineligible because 
related to the transferor, Where charity 
prima facie for public purposes is the exe 
pressed object:of the settlor, these purposes 
seem to me in no way defeated by the 
reminder that members of his own family 
are eligible to benefit with other members 
of the public at large, If the trustees in 
their directions were to dispose of the funds 
in their possession in such a way as continu- 
ously to defeat the public purpcses of the 
trust, they might, I think, berestrained from 
so doing ; but they are not to be debarred at 
any time for connsidering the claims of 
all persons who may be indigent and ia 
straitened circumstances whether they 
belong to the settlor’s family orno: and 
in a particular distribution L do not say 
that members of the family might not prove 
to have the best claim tothe exclusion of 
other members of the public of whom they 
form part, All that isnecessary in the pre- 
sent appeal is to decide whether the objects 
of the transferor were “public purposes of 
a charitable or religious nature.” I should 
hold that they were. | agree that from the 
wording ased, specious argument might 
appear to justify a distribution amongst 
members of the transferor’s family alone 
from which the rest of the general public 
were excluded. But that, I think, is not the 
meaning of the direction, The provision of 
sustenance or support tosuch members of 
the family ofthe transferor as may be in 
indigent or straitened circumstances is 
merely understood to be included in the 


-charitable purposes of a public nature for 


which the trust is formed. And accordingly 
I have reached the conclusion that this 
appeal ought to be allowed. The remaining 
issues should therefore now be framed and 
the suit proceed to trial. The appellants are 
entitled to their costs on this preliminary 
issue here andin the Oourt below; Advo- 
cate’s fees in this Court seven gold mohurs. 


Mosely, J.—I agree. 
a, | , Appeal allowed, 
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Criminal Appeal No. 28 of 1938- 
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PANDRANG Row, J. 


In re GURUSWAMI TEVAN—APPRLLANT 

Penal Oode (Act XLV of 1880), s3. 328, 307— 
Offence held one under s. 328 and not under s. 307— 
Fact that if sepsis and gangrene had intervened, tt 
would have endangered ttfe did not bring offence 
under s. 307, 

Only one stab was given, andthere was nothing 
to show that the injury inflicted was likely in the 
ordinary course of nature to cause death. The 
evidence was only to the effect that if 
sepsis and gangrene had intervened, it would 
have endangered life, but this could be said of 


a 


" most injuries caused with sharp weapons; 


Held, that the offence committed by the accused 


-was one of causing grievous hurt bya dangerous 


weapon and not attempt to murder. 


Or. A against an order of the Assistant 
Sessions Judge. Madura Division, in Oase 
No. 144 of 1937. 


Mr. S. K. Ahmed Meeran, for the Peti- 
tioner. 


The Public Prosecutor, for the Crown. 


Judgment. — The appellant in this 
appeal has been convicted of atterpt to 
murder and sentenced to undergo rigorous 
imprisonment for six years under e. 307, 
Indian Penal Oode, by the -Assistant 
Sessicns Judge, Madura, The fact ibat 
it was the appellant who stabbed P. W. 
No. 3 during the night in question is 
established by the evidence of P. W, No. 3, 
which has been accepted by the learned 
Sessions Judge as wellas by the assessors 
as being true. There is also the further 
fact that in a complaint made by the 
appellant himself at the Police Station he 
alleged that P. W. No.3 was running away 
siter setting fire to his house and that he 
pursved him that night in order to catch 
him, whereupon P. W. No. 3 beat him with 
a stout stick and he had to stab P, W.No. 3 
in defence. [I see no reason to doubt the 
veracity of P. W. No. 3 in these circume 
stances. Some argument was addressed 
to me on the point that the complaint made 
by the appellant to the Police must be 
deemed to be a statement made in the 
course of investigation and therefore 
must be deemed to be one under s. 162, 
Criminal Procedure Code. I am not 
impressed with the argument and J denot 
think the statement is inadmissible either 
because it is a statement made under sg. 162, 
Orimingl Procedure Oode, or because it is 


In re GURUSWAMI tavan (MADR.) » 


A h 
¢ - i“ 


Pro- ki 

r kad 
=. 
=. A, 


18110 
a confession made to a PoliceOficer. Even 
apart from it and excluding the complaint 
from consideration, ‘there is the evidence 
of P. W. No. 3’which there is no reason 
to reject. The Court that heard his evidence 
1nclading the assessors has found it to 


be reliable and there is nothing improbable 
in it. 


The question, however, remains whether 
the offence disclosed by the evidence is one 
of attempt to murder and not merely one 
of causing grievous hurt with a dangerous 
weapon, Only one stab was given, and 
there is nothing to show that the injury 
inflicted was likely in the ordinary course 
of nature to cause death. The medical 
evidence isonly to the effect that if sepsis 
and gangrene had intervened, it would have 
endangered life, but this may be said of 
most injuries caused with sharp weapons. 
That cannot be regarded as a reason for 
coming to the conclusion that this was an 
attempt to murder. The assessors were 
unanimously of the opinion that the offence 
was only ope of causing grievous hurt with 
a dangerous weapon, but the learned trial 
Judge appeared to have thought that their 
Opinion on this point could be ignored 
because they could not be expected, to use - 
his own words, “to discern the subtle 
distinction between an offence unders 326, 
Indian Penal Code, and sn offence under 
e. 307, Indian Penal Oode.” The distinction 
between these two offences whether it can 
be rightly regarded as subtle or not, was 
in this case perceived more clearly in my 
opinion by the assessors than by the learned 
trial Judge. I have.no doubt that the 
assessors were right and that the trial Judge 
was wrong. The conviction is, therefore, 
modified into one under s. 326, Indian Penal 
Code. In the circumstances of the case the 
appellant is sentenced under sg. 326,. 
Indian Penal Ovode, to undergo rigorous 
imprisonment for two years. - 


ND. Conviction modified. 
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BOMBAY -HIGH COURT : 
- -First Appeal No, 258 of 1936 ~ 
September 13, 193s 
N. J. WADIA AND Norman, JJ. 
SAN VEERANGOUDA 
OHANNAPPAGOUDA—Daranpant— 
APPRLLANT 


LETSUS a 
BASANGOUDA SHIVANGOUDA— 
PLAINTIFE— RESPONDENT 

Hindu Law—Succession — Disqualification — Oon- 
apiracy to murder, whether sufictent to disqualify 
person, when murder is not connected with consptracy 
—Adoption — Proof of — Deed, if required — Co- 
parcenary — When extinguished — OCo-parcenary 
existing at time of adoption — Adopted son, if takes 
share in joint property—Gift or renunoctation by one 
co parcener in favour of. another co-parcener—EH fect 
—Subject of gift, tf becomes separate property of 
donee—Person subsequently becoming co-parcener by 
adoption, if entitled to share on partition—Partttion 
—S8uit for — Mesne profits, wher can be awarded— 
Evidence Act (I of 1872), ss. 13, 438—Judgment in 
previous case not inter partes—Admrssibility— Reasons 
for judgment and finding of fact other than transac- 
ston 1967, whether relevant. 

A mere conspiracy to murder is not sufficient to 
disqualify the peison so conspiring from succeeding 
to the inheritance, when no murder has been actually 
committed as a result of the conspiracy, or the 
murder actually committed is not connected with the 
conspiracy at all, Kenchava v. Girimallappa (2), 
distinguished. (p. 340, col. 2.] 

An adoption deed ia not necessary to prove an 
adoption. It may be satisfactorily proved by oral 
evidence [p. 311, col. 1.) 

The co-parcenary cannot be said to be extinct till 
the death of the last surviving co-parcener. So long as 
there is a single co-parcaner left, theco-parcenary can- 
not be considered to beextinot. Where the co-parcen- 
ary was in existence at the date of the adoption, the 
adopted son would be entitled to a share ın the joint 
family property. Baloo Sakharam Powar v. Lahoo 
Sambhaji Tetgura (4), relied on. [p. 841, coL 2.] i 

In cases governed by the Mitakshara Law, one 

has no authority without the consent of his 
co-sharers to dispose of his undivided share, except 
for the benefit of the joint famıly. No exception has 
been made in thie rule in favour of ns who 
trangfer their undivided shares to one of mem bers 
of'the co-parcenary body-without' the consent of the 
rest, Ifthe alienation be regarded as a surrender. of 
the interest of the person ing the alienation, it 18 
& surrender to the whole of the co-parcenary body and 
Cannot enure to the peculiar benefit of one of them. 
A-gift or renunciation-by a co-parcener in favour of 
another co-parcener can therefore at the most be treated 
as &renunciation by the former of his share in the 
Co-parcenary infavour of the rest of the co-paicenary 
1epresented by the latter, but it cannot be regarded as 
changing the nature of: the property so gifted or 
renounced and: converting 16 into separate propelty} 
if there is no express und implied intention to 
separate evidenced by the deed of gift itself. Such 
an intention cannot be inferreu from the very fact of 
renunciation. Theonly effect of renunciation ıs that 
the donor goes out of the co-parcenaly and his interest 
Init is extinguished ; but the propeity remains. co- 


parcenary propeity and the donee remains amember- 


af the co-parcenary and a person subsequently taken in 


adoption becomes 8 co-parcener and 18 entitled to his, 


phare thewcof on pantition, Chandar >.Kishore v. 
184—43 & 44 :- 


‘other branch; in the year 1897. 


ee Dkanpat Kishore (6) and Venkatapathi Raju v. 
Venkatanarasimha Ra} 


(9), relied’ on. ` Peddayya 
v. Ramalingam (7) and Rat Bishen Chand v. Asmaida 
Koer (8), distinguished. [p. 343, col. 1.] 

Ordinarily mesne cannot be awarded in 
a partition suit, but they can be awarded where it is 
shown that:the ‘plaintiff has been kept out of enjoy- 
ment of the co-parcenary property. 

Although a judgment in a previous case not inter 
partes may be admissible under the provisions of 
58 13 and 43, Evidence Act, as establishing a parti- 
cular transaction, that the decision arrived at 
the reasons upon which the judgment was founde 
are no part of the transaction and cannot be con- 
sidered, nor can any finding of fact there come to 
Other than the transaction itself, be relevant evi- 
dence. Gobinda Narain Singh v. Sham Lal Singh (3), 
relied on = [p. 339, col. 2.] 


Messrs. H.C. Coyajee and R. A. Jahagire 
dar, forthe Appellant. | 


Messrs. G. N. Thakor and S. R, Joshi, 
for the Respondent, ; 


N. J.-Wadla, J.—This appeal arises 
out of-a suit tiled by the respondent to 
obtain a half-share in the suit property 
together with mesne profits from 1416. 
His case was that tke property originally 
belonged to one Rudragauda and his 
cousin Ohannappagauda. The genealogy 
of the family is given in the judgment of the 
trial Gourt. Rudragauda’s great grandfather 
was also called Rudraginda. He had two 
sons, Dodviranagauda and Sannavirans- 
gaad:. Dodviranagauda ` had &a son, 
Sivanagsuda, whosa son was Radragauda, 
ths adoptive father of the plaintiff. The 
original ancestor had a son- Saanavirana- 
gauda whose son was’ Ohannappagauda. 
Rudragauda, the plaintiff's adoptive father, 


had two sons, ODodviranagauda and 
Sannavirauagauda. The ' younger son 
Sannavitanagauda went in adoption to 


Channapp gauda, the representative of the 
He was 
defendant: No. 1 in -the suit- and is’ the 
present »ppellant. The elder son Dodvirana= 
gauda died some time'in July 1916. 

Toe plaintiffs adoptive father, Rudra- 
gauda was: murdered-in-the year 1909, Four 
Persons-weie pat up for trial for his murder, 
one of-them being his elder son Dodvirana» 
gauda, who was tried aloag with two others 
for abetment of the murdér which’ was said 
to-have been committed -by accused No. 4 
in that case. Dodviranagauda was found 
guilty by the. Sessions Judge-of Dharwar of 
conspiracy to murder his-father Rudragauda 
and was convicted under s.: 115, ‘Indian 
Penal Code, and sentenced to- rigorous ime 
prisonment forseven years, in April 1910, 
He-served- out his sentence and was release 
ed. from- jail in-1916.. Soon -after - hig 
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release, he executed a. giftedeed: on J uly 
= 22, 1916, of his entire haif share in the fami- 
ly property in favour of his natural brother 
Sannaviranagauda, the present defendant. 
~ The plaintiff's case ss stated: in the 
‘plaint waa an alternative one, He alleged 
‘that Rudragauda and his uncle Ohannap- 
pagauda had beea divided, but that after 
Rodragauda’s murder in 1909, and after 
Dodviranagauda had been sentenced, 
defendant No. 1 began to manage Rudra 
gsuda’s property and mixed it up with 
his own properties with aviewto defraud 
~ the plaintiff, and fraudulently got his own 

name entered in the Record of Rights. 
In para, 8 of his plaint, however, he said 
‘that he accepted the contention of defen- 
dant No. 1 that Rudragauda and Ohannap- 
pagauda had lived and died as members 
of a joint family and contended that as 
Dodviranagauda had lost all his rights in 
the ancestral property because Le had got 
his father murdered and hid become 
civilly dead, he had no power to make 
a gift of his share to Sannaviranagauda, 
and the plaintiff, who had been validly 
adopted by Rudragauda's widow, Ningavra, 
On August 21, 1916, was entitled as tbe 
adcpted son, either to Rudragaudu’s ceparat- 
ed share, or if the defendant's contention 
that the family was joint was accepted, 
he was entitled to a half share of the entire 
family property on partition. 

Defendant No. 1, Sannaviranagauda, 
disputed the plaintifi's adoption, He also 
contended that he himself had been 
adopted by Obannappagauda in the year 
3897, that neither he nor Ohannappagauda 
had ever been divided from Rudragauda, and 
that the family continued joint. He denied 
that Dodviranagauda had got his father 
murdered, and alleged that Owing to pres- 
suie Dodviranagauda had given a con- 
fession in which he admitted the crime, 
and onthe strength of that confession he 
was convicted, but that it wasstated in the 
judgment that the charge of murder had 
not been proved. He contended that Dodvi- 
ranagauda's rights in the family property 
had not become extinguished by his con- 
vicon, that Dodwiranagauda, in considera- 
tion ct what defendant No. | haa done for 
him had conveyed his entire share to de- 
fendant No, 1 by the deed of gift of July 22, 
A916, that though the deed was worded as a 
Bilt aeed, it was really a deed of renuncia- 
tion of his share in favour of defendant 
No. 1, that since that date the def&ndant 
„had become owner of the property, ` and 
‘hat evenif the plaintifi's adoption was 
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proved, he could get no rights in the pro 
perty according tolaw. He further con- 
tended that mesne profits could not be 
claimed and the amount claimed was ex- 
cessive. There. were five other defendants 
in the suit who were alienets of the property. 
Defendants Nos. 3and 6 claimed to have 
been alienees of three of the properties in 
suit from the plaintiff's father Rudragauda. 
The other defendants were alienees from 
defendant No.1, None of them has been 
made a party to this appeal. 

The learned trial Judge held, accepting 
the defendant's contention and the plaintiff's 
admission, that the branches of Rudragauda 
and Channappagauda were joint. He also 
held that the plaintiff's adoption had been 
proves and was valid, even though made 

y awidowim a joint family, according 
tothe decision of the Privy Council in 
Bhimabai v. Gurunathgouda Khandappa- 
gouda (1). He further held that Dodvi- 
ranagauda had brought about the murder 
of his father and had therefore lost his 
Tighis in the joint iamıly property accord- 
ing to the ruling of the Privy O urcil in 
Kenchava v. Girtmallappa (2), that he could 
not tLerefore convey any riguts tothe de- 
fendact by the gift deed of July 22, 1916, 
and that the plaintiff was entitled by 
reason of his adoption to claim a half share 
in the Joint family property. He held that 
the alienations made to defendants Nos, 2 
to 6 were not binding upon the plaintiff 
as they had not been proved tə h.ve been 
made for legal necessity. He therefore 
made adecree in favour of the plaintiff 
for possession and mesne profits. He 
provided in the decree that in making the 
actual partition, as far as possible, the 
lands alienated to defendants Nos. 4 to6 
should be allotted to the share cf defen- 
dant No. 1. Hedirected an inquiry with 
regard to past mesne profits from 1918 to 
the date ot the suit, holding that although 
this was a partition suit and ordinarily 
mesne profits would not be awarded in this 
case, the plaintiff must be held to. have 
been kept out of participation in the joint 
family property at least from 1918, when 
he led a suit for partition through his 
guardian, and defendant No. 1 denied 


(I) 60 1 A 25; 141 Ind, Cas, 9; A1R 1933 P01, 57 
B 1a7; Ind. Rul (1938) P O 1; 64 M L J 34; 1933) M W 
N1; 10 O WN 27; 37 L W 81; 56 OL J 542,371 OW N 
210; 35 Bom, L R 200; (1933) A L J 383 (P O). 

(2) 48 B 569; 62 Ind. Uas. 966; A I R 1994 P O 209, 
öl I A 368; 26 Bom, L R 779; 20 L W417; 47M Ld 
401; (1824) M W N 719; 22A LJ 962;400 LJ 447; 
35 M LT 241; 290 WN 231;LOW N 605; 3 Pat. L R 
9; L R 5AP O) 183 (P O} .... | : 
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his adoption and his right to claim 
partition. 

Defendant No. 1 has appealed against 
this decree. His principal contention 
is that Dcdviranagauda had not been 
guilty of the mfirder of his father, that the 
judgment of the Sessions Judge in the case 
against Dcdviranagauda does not justify 
the inference which the learned trial 
Judge has drawn that the murder of 
Rudragauda was committed in consequence 
of the conspiracy of which Dodviranagauda 
was found guilty, that therefore Dodvirana- 
gauda had not losthis share in the family 
property, and that by reason of the gift deed 
or the deed of renunciation executed by 
him in favour of defendant No. 1 that 
property becamethe separate property of 
defendant No. 1 in which the plaintiff 
could not cleim a share. It was also 
contended inthe course of the arguments 
that by reason of the deed of renunciation 
there was a separation in interest between 
Dodviransgauda and defendant No. 1 and 
that the plaintiff could not therefore claim 
any share in the joint family property in the 
hands of defendant No. 1. 

The learned Subordinate Judge has 
decided the case in favour of the plaintiff 
solely onthe ground that Dodviranegauda 
had brought about the murder of his father 
and had therefore lost his right to share in 
the family property and had become civilly 
dead, and that he could not therefore 
validly transfer his share to defendant No.1. 
He did not consider the question whether 
even if Dodviranagauda had not incurred 
any disqualification by reason of his con- 
viction of the offence of conspiracy to 
murder his father, the plaintiff would still 
be entitled toa sharein the property on 
.the ground that the share which .Dodvi- 
ranagauda renounced in favour of defendant 
No. 1 continued to remain jonit family 
property in the hands of defendant Na. l, 
and the plaintiff having been validly 
adopted into that family, was entitled 
to claim a balf share in it by partition. 

I propose to deal first with the grounds 
on hich the learned Judge has based his 
decisicn. Dcdviranagauda was put up for 
trial along with three other persons for 
the murder of his father Rudragauda. The 
judgment in the case has been put in 
(Ex. 76) and both parties stated in the 
trial Gourt that they relied on that jugdment 
alone for the decision of the question, 
whether Dodviransgauda had brought about 
the murder of his father and had incurred 
a disqualification. Noother evidence was 
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led on the point. The judgment says that 
accused No. 4 in that case, bagappa, was. 
charged with the actual murder of Rude 
ragauda, and that accused No. 1, Dodviranae 
gauda, and two other persons, accused 
Nos, 2 and 3, were charged with having 
abetted the murder, Accused Nos. 1, 2 and 
3 made confessions which the yafter wards ree 
tracted. The learned Sessions Judge uccepte 
ed the confession of accused No. 1 against him 
and held him guilty of the offence disclosed 
in that confession. But he held that the 
confessions of accused No. 1 and of the other 
accused were worthless as evidence against 
accused No. 4, the person actually charged 
with the murder, and holding that there 
was no sufficient evidence against him, he 
acquitted accused No. 4. He found that 
Rudragauda had been murdered by some 
person or persons unknown. As a result of 
this finding he also came tothe conclusion 
that the murder had not been proved to 
have been committed in pursuance of the 
conspiracy, and it was on this account that 
he convicted accused No. 1 under s. 115, 
Indian Penal Code, that is, for abetment of 
an offence punishable with death or trans 
portation for life if the offence is not 
committed in consequence of the abetment. 
The learned Sabordinate Judge took the 
view that in spite of the express statement 
of the Sessions Judge that he was aot pree 
pared to hold that the murder had been 
brought home to any of the accused, or had 
been proved to have been committed in 
pursuance of the conspiracy, it was open to 
him to consider from the succession 
events and the probabilities of the case 
based upon the findings of the Sessions 
Court, whether Dodviranagauda was rese 
ponsible ior that murder; and holding that 
Rudragauda had been murdered shortly 
after the conspiracy entered into by Dode 
viranagauda and others for murdering him, 
and that there was no allegation that any 
other person had abetted the murder, 
or had any motive for committing it, he 
held that it followed that Dodviranagauda 
had committed the murder by conspiring 
with accused Nos, 2 and 3, and had brought 
about the murder with the aid. of some 
persons undetected. Although a Judgment 
ina previous case not inter partes may be 
admissible under the pr visions of ss. 13 
and 43, Evidence Act, as establishing 8 
particular transaction, that is, the decision 
arrived at, the reasons upon which the 
judgment was founded are no part of the 
transaction and cannot be considered, nor 
can any finding of fact there come to other 
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than’ the transaction itself, be relevant evi- 
dence: vide Gobinda Narayan Singh v. Sham 
, Lal Singh (3). In the present case, there- 
fore, all that the judgment can be taken 
as proving is that Wodviranagauda was 
found. guilty of having conspired to kul 
his faiherand that the murder of Kudra- 
gauda had not been committed in pur- 
suance of the conspiracy, I am unable to 
agree with the grounds on which the learned 
trial Judge, in spite of the Sessions Judge's 
finding, comes to the conclusion that on the 
evidence referred toin the Sessions Judge's 
judgment it was possible toinfer, and in fact 
tho cnly possible inference was, that 
Dodviranagauda had brought about the 
murder of Kudragauda, Tne view taken 
by the learned Judge is, in my opinion, 
wrong and it cannot be held that 
Dodviranagauda had been proved to have 
brought about the murder of hie father. 

lt was contended by the learned Advocate 
for the respondent that even. if it is held 
that Dodviranagauda’s responsibility for 
the actual murder of Rudragauda bas not 
been proved, tbe mere fact that he had 
been guilty of having conspired to murder 
him, even though the murder may not have 
been ccmmitied ın pursuance of that 
consp.racy, would be sufficient to disqualify 
him from inheriting the property of his 
father or from taking a share in the joint 
amily property On partition, In support 
of his View that Dodviranagauda has lost 
.his 1ight because of his connection with 
the murder cf Rudr. gauda, the, learned 
Judge has relied on the decision of the 
‘Privy Oouncil in Kenchava v. Girimatlappa 
(2). In that case the next reversioner to 
the estate of an’ intestate was convicted 
‘of ihe murder of the intestate’s mother 
upon whose death the reversionary interest 
was expectant, sod ıt was held by 
their Lordships of the Privy Council that 
even if Hindu Law did not disqualify 
the murderer from succeeding to the 
estate, he was so disqualified upon the 
principles of justice, equity and good con- 
science. In that case, however, tte person 
who was held to have been disqualitied 
had been convicted of the actual murder cf 
‘the person who stucd between tim and the 
esiate. No case bas been cited to us in 
which it has been held that a mere conspi- 
racy to murder is sufficient to- disquality 
-the peison so conspiring from succeeding 


~ (8) 88Bom, LR &85, 131 Ind. Cas, 753, A 181931 
-P O 89; £81 A125; 58 O11e7; 5830 LJ 338.35 O WN 
531; (1931) M W N 435; Ind. Rul (1931) P Ô 145; 33 L 
W 707; 61 M Lyd 9 (P O). 
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to the inheritance, even though no murder 
may have been actually committed us a 
result of the conspiracy, or though, the 
murder actually committed may not have 
been connected’ with the conspiracy at all. 
The principle upon which the decision in 
Kenchara v. Girimaliappa (2) seems to 
have been based is that a man should not 
be aljowed to take advantage of his own 
wrong, and it cannot be said that where 
the conspiracy has not resulted in the 
murder at all, or where the murder has 
taken place but not as a result of the 
conspiracy, the person conspiring has 
derived any benetit from the wrong which 
he committed by entering into the 
conspiracy. 


It was argued by Mr. Thakor for the 
respondent that even if it is held that on 
the principle laid down in Kenchava v. 
Girimallappa (2) and similar cases, 
Dodviranagauda’s act in conspiring to 
murder his father could not be considered 
Sufficient to justify the Oourt in holding 
that he was disqualited from inheriting, 
such a disqualification could be based on 
the principles of Hindu Law, and he has 
referrcd us to a text of Narada (quuted 
in Mr, Gharpure’s “Collections cf Hindu 
Law ‘lexis’ No, 2, Yajnavaikya, Verse 140) 
that 

“an enemy to his father, and outcast, an impotent 
person, and one who 18 8 sioner in an inferior 


degree, take no shares in the inheritance even 
though they may be aurasa sons.” 


It is true that ın Kenchava v. Gitimale 
lappa (2) their Lordships of the Prvy 
Oouncil, before whom ıb was contended 
that the Liindu Law made no provision dis- 
qualifying a murderer from succeeding to 
the estate of his victim, said that they did 
not take this View, and that there was much 
to be saia for tne argument of the 
Subordinate Judge in that case that the 
principles of jurisprudence which can be 
traced ın Hindu Law, would warrant an 
inference that according to that law aman 
cannot iake advantage of his own wrong, 
and ‘that if that case had come under con- 
Bideration by the Hindu sages, they would 
have determined it agaimet the murderer: 
but they thought ıt unnecessary so to 
decide, and based their conclusion not upon 
the principles of Hindu Law, but upon the 
principles of equity, justice and good con- 
science. 


lhe text from Hindu Law relied on by 
the learned Advocate for the respondent is 
Bo general as not to be capable of applica~ 
tion in ite entirety under present condi- 
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tions, and no case has been cited before us 
in which it has been so applied. Kenchava 
v. Girimallapa (2) was one of actual 
murder committed-by the person who was 
held to have inturred the disqualification, 
and speaking for myself, I am not prepared 
to extend the principle laid down -in‘that 
case to cases. in which the person whom it 
is sought to disqualify is mot actually 
proved to have been guilty either of the 
murder or of the abetment of it, I am 
unable therefore to accept the finding of 


the learned Judge that Dodviranagauda.: 


had brought about ‘the murder of his 
father and had therefore incurred dis- 
ualification and lost his right to:itake a 
share in the inheritance. In my opinion, 
however, in spite of the view which I take 
that Dodviranagauda has not been proved 
to have brought about the marder of his 
father, the plaintiff is nevertheless entitled 
to succeed. 

“As I have already stated, it was the 
defendant's own case that Rudragauda and 
his uncle Channappagauda were members 
of a joint family and that Dcdviranagauda 
died in union with’ Channa .pagauda's 
adopted son, defendant No, 1. The plaintiff 
accepted this pcsition, and -tke learned 
Judge has found that Dodviranagaida and 
defendant No. 1 were members of a j int 
family atthe time of Dadviranagauda's death 
‘in July 1916. Neither tte factum nor,the 
validity of the plaintiff's adoption is now 
challeaged before us in the appeal. A feeble 
attempt was made to show that the deed 
of adoption executed by Ningavva in 
favour of tte plaintiff made no reference to 
the plain‘iff having been adopted ‘to her 
deceased husband Kudragauda, and stated 
that Ningivva herself had taken the 
plaintiff in adopti-n with a view to continue 
her line and in order that she shoald attain 
salvation both in this world and the next. An 
adoption deed, however, is not necessary to 
prove an adoption. It may be satisfactorily 
proved by oral evidence. In this case tke 
plaintiff had examined two witnesses who 
deposed to his adoption, and as the learned 
Judge has pointed out, these witnesses were 
not cross examined with regard to the 
factum of the adopticn. The adoption, 
therefore, must be held to have been satis- 
factorily proved, and in viewof the deci- 
sions of the Privy Oouncil in Bhimbhat 
v, Gurunathgouda Khandappagouda (1) 
and other cages, there can now be no ques: 
tion with regard to the validity of the 
adoption. The plaintiff must therefore be 
held to have been validly adopted into the 
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joint family of which defendant No, 1 was 
a CO-parcener, 

An attempt was made to show that the 
co-parcenary had come to an end on the 
death of Dodviranagauda because on his 
death-defendant No. 1 was the last survive 
ing member of the co-parcenary. This 
contention is clearly unsustainable. The 
cc-parcenary cannot be said to be extinct till 
the death of the last surviving co-parcener. 
In the recent Full Bench decision of this. 
Oourt in Baloo Sakharam Powar v. Lahoo 
Sambhaji Tetgura (4) it was beld that 
where aco-parcenary exists at the date of 
the adoption, the adopted son becomes a 
member of the co-parcenary, and takes bis 
share in the joint property accordingly, and 
that where the adoption takes place after 
the termination of the co-parcenary by the 
death, actually - or fictionally, of the last 
surviving Goparcener, the adoption by a 
widow of a predeceased co-parcener has 
not the effect of reviving the co-parcenary, 
and does not divest the property from the 
heir of the last surviving co-parcener (other 
than tbe widow).or those claiming through 
him cr her. It is clear that so long as there 
is a single Go-parcener left, the co-parcenary 
cannot be considered to be extinct. The 
@c-parcenary in this case was therefore in 
existence at the date of the plaintiff's adop- 
tion in August 1916, and the plaintiff having 
been validly adopted, would be entitled to 
a share in the joint family property. 

It was contended on behalf of the appel- 
lant, however, that by reason of the deed 
of gift or renunciation executed by Dode 
viranagauda there was a separation in 
interest between Dodviranaganda and defene 
dant No. |, and that the plaintiff could 
therefore have no claim to ths share 
which Dodviranagauda renounced in favour 
of defendant No.1, since according to the 
contenticn that share became the separate 
property of Dodviranagauda and was gifted 
by him to defendant No. 1 nor could he 
claim any share in the property originally 
held by defendant No, 1 since that became 
defendant No, 1’s sd a property. Mayne 
in his Commentary on Hindu Law (Edn. 9, 
p. 502) in dealing with the right of a cc-pare 
cener to make a gift of his share says: 

“The Bombay High Court, however, while favour- 
ing the rights of a purchaser for valne, show no 
indulgence to a volunteer; they hold that an un- 
divided co-parcener cannot make a gift of his 
hare, or dispose of it by will, In both points they 

with the High Oourt of Madras, no doubt on 
the ground that in the case of a gift, there is no 
LR 38%: 170 Ind. Oas 393; AI R1937 
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equity upon which a decree for partition would 
depend. The High Court, however, put their deci- 
sion upon the simple ground that they were not 
disposed to carry the assignability of the share of 
a co-parcener in undivided family property any 
further than they felt compelled to do by the prere- 
denta referred to, ard by the traditions of the 
Supreme Court and Sudder Adawlnt in the Bom- 
bay Presidency. No decision has as yet been given 
by the Privy Council as to the validity of a gift of 
his share by a co-parcener, though the leaning of 
their Lordships’ minds seems rather to be against 
it” 


In Kalu v. Barsu (5) it was oeld by this 
Oonrt that “according to Hindu Law, under- 
ordinary circumstances: a gift by a co-pare 
cener of his undivided share in immav- 
able property is invalid.” The same view 
was taken by the Allahabad High Oonrt in 
Chandar Kishore v. Dhanpat Kishore (6). 
It was held in that case that. 

“it is settled law so far as these Provinces are 
concerned, that in cases governed by the Mitak- 
sbara Law, one shearer has no authority without 
the consent of his co-sharers to dispose of his undi- 
vided share, except for the benefit of the joint 
family. No exception has been made in this rule 
es faras we are aware in favour of persons who 
transfer their undivided share to one of the mem- 
bers of the co-parcenary body without the consent 
of the rest. If the alienation be regarded asa sur- 
render of the interest of the person making the 
alienation, it is a sorrender to the whole of the 
co-parcenary body and cannot enure to the peculiar 
benefit of one of them.” 

_ Gour in his “Hindu Code," Edn. 3, says 
that aco-parcener cannot surrender hia 
right to any one or more of his co-parceners 
as distinct from the whole co-parcenary. The 
gift or renunciation by Dodviranaganda in 
favour of defendant No, 1 could therefore at 
the most be treated as a renunciation by 
Dodviranagauda of his share in the co-par 
ceuary in favour of the rest of the co-par- 
cenary represented in this case by defendant 
No. 1, bat it cannot be regarded ag change 
ing the nature of the property so gifted or 
renounced in favour of defendant No. 1 and 
converting it into separate property. There 
is nothing in the evidence to support the 
contention of the appellant that the deed 
of renunciation by Dcdviranagauda contain- 
ed an implicit intention to separate. 8o 
far as the document itself is concerned, it 
bears ample and unmistakable evidence that 
Dodviranagauda regarded himself ag joint 
with defendant No. 1 and intended that 
the property gifted by him to defendant 
No. 1 sheuld continue to be joint family 
property. At five different places in the 
ift deed he refers to the fact that*the 
ily was joint. At one place he says: . 
“Both your adoptive father (Ohannappagau da) and 


(5) 19 B 803. 
(6) 16 A 369; A W 1904, 117, 
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my father, i e. your genetive father Rudragauda 
died in union, Hven myself and yourself have both 
been staying joint.” 

Later on he savs: “Even now, tco, yon: 
and I are living in union.” Again ina later 
paragraph he says: ‘Jn our family proper- 
ties described below, myself and yourself- 
have each a half share and they are joint.” 
After giving the reasons for the gift he saya: : 

“I am fully confident that hereafter, you alone 
would look after me affectionately till I survive; 
you alone would be the direct heir to all the pro- 
perties mentioned below that are joint between 
yourself and myself,” 


Finally, after referring to the properties 
gifted he says : 

“The said properties are at present in your posses-: 
sion as being joint and the said possession has been 

ed by (virtue of this) gift deed.” 

The sentence last quoted seems to leave 
no, room whatever for doubt that the 
property was joint between Dadvirana- 
gauda and defendant No. 1 at the date of 
the partition and was intended by Dodvi- 
Tanagaudu to remain joint. The fact that 
in the deed of gift Dodviranegauda provid- 
ed that as defendant No. 1 was to become 
the owner of all the property of their 
family, be should maintain Dodvirans- 
gauda’s step-mother Ningavve in a proper 
manner till her death, and provide for the 
marriage of Ningavva's daughter Gangavva, 
shows again that the parties intended that 
the cc-parcenary was to continue and that 
defendant No. 1 was to be responsible as a 
member of the co-parcenary for the mair- 
tenance of Rudragauds's widow and the 
marriage of her daughter. There is, theres 
fore, nothing in the deed which can give 
any support to the suggestion that the 
parties intended to separate. 

It may be mentioned here that in the 
written statement which was put in by 
defendant No. 1 in an earlier Suit No, 458 of 
1919, filed on behalf of the present plaintiff 
for partition, the defendant nowhere alleged 
that there had been a partition or sepa- 
ration in interest between him and Dodvi- 
ranagauda. It was argued, however, that 
even though the deed of gift itself might 
not contain any reference to a separation 
in interest, such a separation must be 
inferred from the very fact of renunciation 
by Dodviranagauda of his share in favour 
of defendant No. 1. In support of this cone 
tention reliance was placed on the decision 
in Peddayya v. Ramalingam (7). That was 
@ case of a joint Hindu family consisting of 
four brothers—A, B,C, D—of whom A and 
B obtained their shares by a partition suit 
In the plaint they stated that they relin- 


C7) AL M 406, 
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quished their shares of the movable pro- 
perty in favour of C. In a suit by C against 
D to recover his share. C claimed three- 
fourtts of the movable property. D cone 
tended that the D by A and Bin favour 
of C could not, according to Hindu Law, 
add tothe share of C as a co-parcener. It 
was held by the High Court that C was 
entitled to the share claimed. The case, 
however, is Clearly distinguishable on tke 
facts, since there was undoubtedly a 
separation in interest between the two 
ee members of the co-parcenary, 
Aand B. The very fact that they had 
filed a suit for partiticn was a clear 
indication that there was a separation 
in interest between them and the other 
co-parceners, and on those facts the Court 
wag justified in holding as it did, that their 
act could be regarded as a severance of 
their interest coupled with a direction to 
make over their shares to the respondent 
when ke should separate Mr. Coyajee 
for the appellant relied on the following 
rem irks made in the judgment (p. 407*) : 
“According to the Smritis.. the renunciation 
operates as alienation of one co-parcener's interest 
in favour of the others. If he can alienate in 
favour of the other co-parceners as a body, there is 
no reason why he should not do so in favour 
of one of them, who alone may need such help.” 
‘These remarks, however, must be taken in 
conjunction with the facts of that particular 
case: and from the observations which fol- 
low the passage relied on by Mr. Uoyajee, 
it is clear that the conclusion of the Oourt 
was based on the fact that there had been 
a clear declaration of an intention to sepa- 
rate, and it was on this account that they 
regsrded the act of relinquishing as a sever- 
ance of tke interests of the relinquishing 
‘co-parceners coupled with a direction to 
make over their shares to the respondent 
when he sh-uld separate. There is nothing 
in the case which can sapport the appel- 
lants contention. A reference was also 
made to a decision of the Privy Oonncil 
in Rai Bishen Chand v. Asmaida Koer (8'. 
In my opinicn, the facts of that case 
again are clearly distinguishable from the 
‘facts of the present case. In that case a 
Hindu governed by the Mitakshera Law 
executed a deed of gift of his ancestral 
immovable estate (the family being joint) 
in favour of the children of U, his only son, 
who consented thereto, the deed being fol- 
lowed by mutation of names in favour of 
the only one of such children then born, 
under the guardianship of his mother, 
(8) 11 I A 164;6 A 560; 4 Sar. 512(P O). 
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Both the grandfather and the grandchild 
died. In a suit by a judgmentecreditor 
of U against the mother and heiress of 
the donee to avoid the gift deed and to 
make the land comprised therein available 
to answer U's debts, it was held that the 
deed having been made on good con- 
sideration and in good faith was valid, 
whether or not U's creditors wera 
unpaid. In that case the High Court had 
taken the view that the transaction might 
in some sense be considered as a partition, 
Udey Narain, the son, being regarded as 
having received the value of his share, 
and as having been in effect bought out 
of the ancestral property. Their Lorde 
ships of the Privy Oouncil thought that 
the transaction could not strictly be 
regarded asa partition, since, according 
to the Mitakshara, there can be no pattie 
tion directly between grandfather and 
grandson while the fatheris alive. They 
regarded it as a family arrangement, 
partaking so far of the nature of a parti- 
tion that Udey Narain, the son, received 
a portion and was thenceforth totally 
excluded, and quoad ultra Mata Dyal (his 
father) surrendered his interest to his 
grandson, who, on a complsate partition 
among the whole family, would be entitled 
to one-fourth. The transaction ia that- 
case was therefore one in which both the 
grandfather and the son renounced their 
interest in the joint family property in 
favour of the grandson or grandsons, the 
grandfather by the deed of gift and the 
son bythe consent which he gave to that 
deed. There is nothing inthat case which 
would support the contention of the appek 
lant that because of the gift or renuncia- 
tion, the nature of the property gifted to 
the grandson was changed and it ceased 
to be co-parcenary property. The effect of 
a renunciation of his share of the co 
parcenary property by one cc-parcener was 
considered by the Privy Oouncil in 
Venkatapathi Raju v. Venkatanarasimha 
Raju (9). It was held in that case that 
“although It is a settled, rule that when the 
member of a Hindu family hold the family estate 
in defined shares they cannot be held to be joint in 
estate, no definement of shares need take place when 
a separating member does not receive any share in 
the estate bat renounces his interest in the estate, 


His renunciation merely extinguishes hig interest 
in the estate, but does not affect the status 


(9) @ I A 397; 164 Ind Oas.1: AIR 1938 PC 964: 
I L R (1987) Mad. 1; 1936 O L R477: 1938 OWN 
673; 1936 A L R 778; 9R P O 68: 3 RR 759-44 LW 
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of the remaining members quoad the family 
‘property, and they continue co-parceners as before. 
The only effect of renunciation is to reduce the 
number of persons to whom shares would be 
meee ifand whens division of the estate takes 
P 0e.” 


There is therefore in the case before us, 
'no express or implied intention to separate 
‘evidenced by the deed of gift itself; nor 
is there any authority for the contention 
‘urged on behalfof the appellant that such 
an intention must be inferred from ‘the 
‘very fact of renunciation. The only effect 
of Dodviranagauda’s renunciation in 
favour of defendant No. 1 was that he went 
out of the co-parcenary and his interest 
init was extinguished; but the property 
Temained co-parcenary property and defend- 
ant No. 1 remained a member of the cc- 
parcenary. There was, therefore, a co- 
parcenary in existence at the time when 
the plaintiff was adopted in August 1916, 
and the whole property of the family, both 
that which Dodviranagauda had renounced 
and that which defendant No.1 had held 
‘before the deed of renunciation, continued 
to be co-parcenary property. The plaintiff 
is therefore clearly e:titled to a half share 
in that property. The decree made by the 
trial Judge in favour of the plaintiff as 
regards a half share in the property must 
therefore be coufirmad. 

It was contended that the order made 
with regard to mesne profits is erroneous 
and that mesne profits conld not be claimed 
in a partition suit. It is true that 
‘ordinarily mesne profits cannot be awarded 
in a partition suit, but they can be awarded 
where it is shown that the plaintiff has 
been xept out of enjoyment of the co- 
parcenary property andit was admitted in 
this case by defendant No. 1 that the plaintiff 
never lived with him and that he did not 
admit the plaintiff’s adoption, The plaint- 
iff was therefore entitled to recover mesne 
profits from the year 1918 as ordered by 
the trial Court. The defendant has stated, 
and the statement has not been challenged 
in the cross-examination, that the plaintiff's 
adoptive mother Ningavva lived with the 
‘defendant and was maintained by him and 
‘that the marriage of Ningavva’s daughter 
‘was performed by him. If the plaintiff 
had pressed the suit for partition which he 
brought in 1919 and had‘ obtained a decree, 
‘the burden of maintaining Ningavva and 
of getting her daughter married would have 

~been.on him. ;Since :this burden wås dis- 
‘charged by defendant’ No. 1, it is only fair 
that ihe should be allowed. to dedu¢t from the 
megne'profits. which will-be found to be pay- 
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able by him,the amounts which may be proved 
to have been expended by him for the 
maintenance of Ningavva and the marriage 
of her daughter. He shonld be given 
credit for these amounts*when calculating 
the mesne profits to be awarded to -the 
plaintiff. 

It was finally contended that the learned 
Judge was wrong in directing that in 
making the partition the properties alinated 
to defendants Nos. 2 to 6 should be 
allotted to the share of defendant No. 1. 
According to the allegations made by defen- 
dants Ncs 3 and 6,the three properties alienate 
ed to them, Survey Nos. 452/2, 453 and 447, 
were alienated not by defendant No. 1 but by 
the plaintiff's adoptive father Rudragauda. 
There was, therefore, no reason why these 
properties should all be allotted to the share 
of defendant No. 1. The learned Judge 
States in his judgment that all the aliena- 
tions are subsequent to the date of the 
plaintiff's adoption. That finding appears 
to be wrong, but since the alienees, defen- 
dants Nos. 2 to 6, have not been made 
parties to this appeal and any alteration in 
the order made might affect defendants 
Nos. 8 and 6 prejudicially, we see no reason 
for interfering with the order made by the 
learned Judge. The appeal fails and is 
dismissed with costs, The decree of the trial 
Court will be amended by adding a direc- 
tion that in calculating the mesne profi s, 
defendant No. 1 should be given eredit for 
any amounts proved to have been spent by 
him in maintaining Ningavva and in per- 
forming the marriage of her daughter. The 
rest of the decree is confirmed. 


Norman, J.—One probable result of 
the Privy Oouncil decision in Bhimbhai 
v. Gurunathgouda Khandappagouda (1) will 
be an increase in the practice of adoption 
among widows of cc-parceners. As tke 
present case deals with the rights of 
Bons so adopted and our decision may be 
of some importance, I wish to express my 
own view on that point very briefly. It 
is obvious that if one co-parcener can 
transfer bis interest to another to the pre- 
judice of a son subsequently adopted, the 
Privilege secured to widows by the Privy 
Council decision referred to may be seriously 
affected. Two arguments were particularly 
pressed by Mr. Ooyajee. The first is 
that the deed of gift operated as a severe 
ance of interest and the property so trange 
On that 
point I have nothing to add to the remarks 
of my learned brother, — 
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, Tbe second argument ia that a co-par- 
cener can make a gift of his undivided 
share with the consent of other co-parceners, 
that Sannaviranagauda was the only other 
co-parcener, and? that by accepting the 
gift, he showed his consent. J do not, how- 
ever, find any binding authority in favour 
of the first part of this argument. Jutten- 
dromohun Tagore v. Ganendromohun Tagore 
(10), expressly laid down the law for Bengal 
only. Rat Bishen Chand v. Asmatda Koer 
(8), has been fully dealt with by my learned 
brother. That was not a case of simple 
gift but a case of family arrangement 
analogous to partition. In Chandar Kishore 
v. Dhanpat Kishore (6), it was held that a 
co-parcener could not make a gift of his 
share to another co-parcener without the 
consent of the remaining co-parceners, but 
the opposite proposition, viz., that he can 
make a gift without their consent was 
neither relevant nor affirmed. In Kalu v. 
‘Barsu (5), it was held that a gift by a 
co-parcener of an undivided share was not 
valid, I must concede, however, that in that 
case there was no question of consent as 
there was a minor co-parcener who kad not 
consented. 

Further, if Mr. Coyajee is right and an 
undivided share can be transferred with the 
consent of the other co-parceners, the rule 
must be founded on the doctrine of estoppel. 
But this doctrine cannot be applied to persons 
who become members of the co-parcenary 
after the date of gift except on the theory of 
representation. And this theory I am not 
willing to apply when the sole representa- 
tive of the co-parcenary is the beneficiary 
under the gift himself. The matter can also 
be looked atin another way. The validity 
of a gift as against a co-parcener coming 
in afterwards can only be supported on the 
assumption that the donor’s share ceases 
by reason of the gift to be co-parcenary 
property and becomes self-acquired property 
‘in the hands of tke donee. ButI do not 
think that co parcenary property can thus 
change its character except on partition, 
and if it can so change its character and 
if it was intended that the defendant should 
take the sole title to the property gifted to 
the exclusion of any subsequently adopted 
ec-parcerner, then I think such an intention 
‘ought to have been clearly expresséd in 
the instrument of gift. There is, how- 
ever, nothing inthe instrument of gift to 
suggest such an intention and itis extremely 
‘improbable that Dodviranagauda, when he 


f Go ar Sap. Vol. 47; 9 B LR 377; 18 W R 359; 
2 Suther 692; 3 Sar, 82(P O). 
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made it, ever contemplated an addition to the 
co-parcenary by adoption. In fact asthe 
Jaw in Bombay was then understond, such an 
addition wonld have been impossible except 
with the defendant's consent. The gift 
therefore must be regarded as made to 
defendant in his capacity of a sole surviving 
ec-parcener, a presumption which is borne 
out by the references to their jointnessin the 
deed of gift itself. Itfollows from this that 
Dodviranagauda’s share in the handa of the 
defendant is still co-parcenarv propertv and 
that any person subsequently becoming a 
co-parcener is-entit'ed to his share there- 
of on partition. On all other p^ints [have 
nothing to add to the remarks of my 
learned brother with, whose order I conenr. 


D, ; _ Appeal dismissed. 


oe 


CALCUTTA HIGH COURT 
Civil Rale No. 178 of 1939 
March 17, 1939 
EDGLEY, J. 

BISWA NATH DAS—PLaINntTIFF— 
PETITIONER 
versus 


KHEJERALI MOLLA—DEFENDANT— 


Opposite PARTY 

Ciril Procedure Oode (Act V of 1509), 0. XXXIIT, 
rr. 7 (3), 15, s. 149- Application under O. XXXIIT, 
r. 2 refused undir r. 7 (3)—Appltcant paying court- 
fees on relief claimed — Whether can be allowed to 
convert hie application under O. XXXIII,r. 2 into 
plaint wih effect from date on which tt was filed 
— Correct order to be made under O XXXIII, r 15, 
stated—For operation of a 149 there must be document 
before Court—Limitation Act (IX of 190%), ss, 3, 14— 
Ezplanation to s. 3, appitcabtlity of —Applicatron to 
‘sue as pauper, mala fide — Its rejection under 
0. XXXIII, r. 7 (3), Civil Procedure Code— 
‘Court-fees paid on date when suit was time-barred— 


‘Period during which applicant was prosecuting his 


pauper application, whether can be excluded -Pauper 
— Presenting of pauper application with antention of 
defrauding Government — Subsequent payment of 
court-fee—Discretion of Court to convert pauper ap- 
into plaint should not be used in such 
case. 

It is quite clear from the language of r 15 of 
O XXXIII, Civil Prosedure Code, that the intention 
of the Legislature is not to allow an unsuccessful 
applicant to treat his paupe» application as a plaint 
with effect from the date on which it was originally 
filed. It allows him to institute a suit in the ordi- 
nary Manner inrespect of the right which he claims 
but only after he has paid the costs due to Govern- 
ment and the opposite party. The expression “in the 
ordinary Manner’ can only mean that the applicant 


must present in Court a duly stamped plaint which 


as rggarda limitation will be effective only fromthe 
date on which ıt is presented. Where therefore an 
application under O. XXXIII, r. 2 is rejected under 
r.7 (3) and the applicant seeks to deposit the full 
eourt-fee apon the relief claimed, the suit, for the 
purposes of limitation, must be considered to have 
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been inetituted only after the payment of the requisite 
court-fees and not on the date of the presentation of 
the application under O. XXXII, r. 2. The ap- 
plicant cannot be allowed to convert his application 
into a plaint with effect from the date, upon which 
the pauper application was filed. Aubhova Churn 
Dey v. Bisseswari i1), Ohunna Malv. Bhagwant 
Kishore(4) and Alopi Parshad v. Gappi (5), approved, 
Skinner v. Orde (2), explained. Jagadiswari Debi v. 
Tinkari Bibi (A), Bank of Bihar, Ltd. v. Ramchonderjt 
Maharaji (6)and Kalidasi Dasi v. Santosh, Kumar 
Pal (7), not followed. [p 349, col. 2] 
“The order of the Court to the effect that the 
applicant under O. KAKI, r. 2, Civil Procedure Code, 
ould register his plaint with effect from the date on 
which the court-fees were filed by him is not correct. 
The correct order in [view of the provisions of 
O. XXXIII, r. 15, is to direct payment by a specified 
date of the costs (if any) inc by Government and 
the opposite party in opposing the pauper application 
&s a condition precedent to the acceptance of a plaint 
to which the Courtmight have permitted the court- 
fee stampa to be attached. [p 350, col. 1.] 

In order that s. 149 may become operative, there 
must be a document before the Court in respect of 
which the Oourt in its discretion may allow an 
ay of court-fees to be made good. [p. 348, 
col, 2 

The provisions of the Explanation tos. 3, Limita- 
tion Act,must be taken to have reference toa case 
in which an application to sue as pauper is anted, 
and it is not intended to apply to a case in which the 
application to sue ae a pauper isrejected. Janakdhary 
Sukul v. Jankt Koer (8), relied on 

Where an application to rue as a pauperis mala fide 
and is elod adder O XXXII, r.7 (3), Civil Pro- 
cedure Code, and on applicant's paying court-fee the 
suit is regarded as filed on the date on which the 
court-fee was paid, s. 14, Limitation Act, does not 
apply and the period during which the epplicant was 
prosecuting his pauper application cannot be deducted. 
Kaltdast Dasi v. Santosh Kumar (7), distinguish- 
ed 


Even if application of the applicant for the rejec- 
tion of hie pauper application is ignored, and it ig 
treated as one for prayer for conversion of the 
Bpppcetion to sue as g pruper into a plaint on payment 
of a requisite court-fee, any discretion the Court may 

- have to convert the pauper application into a plaint 
should not be used, ifthe application to sue as 
pauper was made with the intention of defrauding the 
Government. Skinner v. Orde (2), explained and 
distinguished. [p. 350, col. 2.] 


O. Rule from an order of the Third Court 
Munsif at Alipcre (24-Parganas), dated 
December 23, 1938, 


Messrs. Gopendra Nath Das and Bijan 
Behari Das Gupta, for the Petitioner, 


Mr. Sanat K, Chatterjee, for the Opposite 
Party. 


Order.—This Rule is directed against the 
order of the Third Munsif, Alipore, dated 
December 23, 1938, whereby he refused 
the petitioner permission to convert a plaint 
attached to an application to sue in forma 
pauperis into a regular plaint with effect 
from the date of the presentation of his 
-pauper application -and- directed that the 
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petitioner’s plaint should be registered 
with effect from the date of filing court-fees 
in the Court below and .not with effect from 
tte date upon which the pauper applica- 
tion was presented The relevant facts 
connected wilh this matter are briefly ag 
follows: On April 11, 1938, the petitioner 
applied in the Court of the learned Munait 
to sue the opposite party in forma pauperis 
for the 1ecovery of a sum of money alleged 
to be due 10o him by Khejer Ali Mollah, the 
opposite party, under a mortgage bond. 
The case was numbered as pauper case, 112 
of 1938. While this particular case was 
pending, a similar application filed by the 
petitioner in case No. 88 of 1938 was dise 
missed hy the learned Munsif on Octce 
ber 31, 1938, on the ground that the appli- 
cant Lad the necessary means to enable 
him to pay the court-fées due in respect of 
the relief sought by him in that case. Theres 
alter the requisite steps were taken in 
connection with case No. 112 of 1938 to 
hear the matter under O. XXXIIL, r. 7, Oivil 
Procedure Oode. Hajirar were duly filed 
but on November 5, 1938, the petitioner 
applied for time which was grarted until 
November 23, 1938,- which day was 
fixed for the peremptory hearing of the 
care. On the latter date, {he petitioner 
fied a further application for time in 
which he informed the Oourt that he did 
not tbink it proper to proseente his appli» 
cation to sue in forma pauperis and 
esked that he might be ‘allowed to carry 
on tLe suit by paying the proper couri- 
fees, and by converting into a regular 
plaint the plaint which was filed with 
his pauper application. The learned Munsif 
on receipt of this application directed 
that the matter should be put up on 
December 17, 1934, for farther hearing, On 
this date the petitioner filed two further 
applications; in the first of these applications 
he repeated the request contained in the 
petition which he had filed on Novem- 
ber 26, 1938, and informed the Court that 
he had filed court-fees to the value of Ra, 90 
payable on account of the relief sought 
by him in the mortgage suit, In the second 
application he asked that his criginal 
pauper application should be rejected and 
requested the Oourt to pass orders for 
the registration of the‘ plaint attached to 
is pauper application on acceptance of 
the requisite courtfees. The learned 
Munsif heard the parties with reference to 
this matter and, on December 23.. 1938, 
he then made the order against which this 
Rule is directed. i Bi hi 


1938 . 


It follows from the recital of the above-. 
mentioned facts that as the matter stood 
before the learned Munsif on December 17, 
1938, he had beeneasked by the Petitioner 
(1) to reject the application to sue in forma 
pauperis which had been filed cn April 11,- 
1938, and 2) to convert the plaint which 
was attached to and formed part of the, 
original application into an ordinary plaint. 
Tt also appears to have been the wish of 
the applicant that the conversion should 
take effect from April 11, 1938, in order 
that the relief sought by him in the mort- 
gage suit might not become time-barred 
under the Law of Limitation. The learned 
Munsif by his order dated December 23, 
1938, granted the petiticner'’s request to 
the effect ihat bis pauper application should 
be rejected. From the circums ances in 
which the order was made. it must be taken 
to bs an order under O. XXXIII, r. 7 (3), 
Civil Procedure Ocde, refusing to all-w 
the applicant to sue as a pauper. The 
learned Munsif also directed that the court- 
fees should be accepted with effect from 
December 17, 1938, and not from the earlier 
date. Tnis order, therefore, as it stands, 
would probably have the effect of makin 
the petitioner’s mortgage suit meshed 
and itis on this account that he is anxious 
io have it set aside, 

The question for consideration is whether, 
after refusing the petitioner's application 
tosue as a Pauper on payment of the re- 
quisite amount of court-fees due in respect 
of the relief sought by the petitioner, the 
learned Munsif should have allowed the 
petitioner to convert his pauper applica- 
tion into a plaint with effect from the date 
on which the application to sue in forma 
pauperis was filed. In the first place, it 
may be mentioned that an unstam ped 
plaint was attached to the original pauper 
application on April 11, 1938, O. XXXII, 
r. 2, Civil Procedure Oode, requires that 
every application for permission to sue as 
a pauper shall contain the particulars 
required in regard to plaints in suits. Hav- 
ing regard therefore to the express 
requirements of this rule, the unstamped 
plaint must be regarded as an essential 
part of the application to sue in forma 
pauperis, which standing alone. did not 
contain the essential particulars which the 
law requires in the case of plainte. The 
dezision in this case mainly depends upon 
the view which should be taken of the 
effect of an order refusing an application 
to sue in forma pauperis under O. XX XIII, 
r,7 of the Code and we are not directly 
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concerned with the effect of a summary 
order of rejection under r. 5. After 
refusing a pauper application is it open 
to the Court to treat the original applica- 
tion as a plaintin the suitor after such 
refusa], will it be necessary, for the un- 
successful applicant to institute a fresh 
suit inthe ordinary way? The views which 
have been taken with regard to this ques- 
tion in this Court and in other High Courts 
are by no means uniform. In Aubhoya 
Churn Dey v. Bisseswari (l) it was held 
that, after the rejection of a pauper 
application, the Court had no power to 
give time for the presentation of a plaiat 
or to treat the old application as a plaint 
in the suit, withthe result that, where an 
application to sue in forma pauperis is 
rejected, and the applicant seeks to deposit 
the full courtefee in respect of the relief 
sought, the suit must be considered for 
the purposes of limitation to have been 
instituted only after the payment of the 
requisite court-fees and not at the date 
cf the presentation of the petition to sue 
as a pauper. The learned Judges cone 
sidered the effect of certain observations 
made with reference to pauper applications 
by the Judicial Oommittee of the Privy 
Council in Skinner v. Orde (2) but they 
held that that case was clearly distinguishe 
able because in the matter before their 
Lordships of the Judicial Committee, there 
was no order rejecting the application. 
Although the learned Judges in Aubhoya 
Churn Dey v. Bisseswari (1) in the course 
of their judgment refer to the order of 
May 16, 1891, as an order of rejection the 
order in question appears to have been 
made under s. 409 of the Oode of 1882 
which corresponds to O. XXXIII, r.7 o 
the new (ode. It was not therefore an 
order of summary rejection but an order 
refusing the applicant permission to sue as a 
pauper. 


A view contrary to that which was exe 
pressed in Aubhoya Churn Dey v. Brsseswari 
(l, was taken by this Court in Jagadiawart 
Debi v. Tinkari Bibi (3). #In that case the 
learned Judges were dealing with a pauper 
appl:cation which had been refused but 
they held that the observations made by 
the Judicial Oommittee in Skinner v. Orde 
(2) were applicable in such a cêse and 
they „decided, on the basis of that decision, 


(1) 34 O 889. 
(292 A 241; 6 I A 126; 3 Suther 627; 4 Bar. 31 


(P Ò. 
9 620711; 160 Ind. Oas. 588; A IR 1936 Oal 28; 
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that 

‘Sf the position under the law is, as it must be 
held to be the case, that the plaint was hefore 
the Court, and it was a document on which 
proper court-fes had not been paid by virtue 
of a refusal of the prayer of the plaintiff 
to sue as & pauper, the provisions of s 119, Civil 
Procedure Code, could come to the assistance of the 
plaintiff.” 

It must therefore he considered which of 
these conflicting views is correct. The 
earlier view has been adopted by a Full 
Bench of the Allahabad High Oourt in 
Chunna Mal v. Bhagwant Kishore, 164 Ind. 
Oas. 805 (4) in which it was held that, if 
the Court has refused to allow an appli- 
cant to sue as a pauper under O. XXXIII, 
r.7 (3), Civil Procedure Code, then the 
Court cannot under s. 149 of the Code 
allow the applicant to pay the requisite 
court-fee and to treat the application as a 
plaint. A similar view was taken by the 
Lahore High Oovrt in Alopi Parshad 
v. Gappi (5). The later view is similar to 
that which was accepted by the Patna 
High Court in Bank of Bihar, Ltd. 
v. Ramchanderji Maharaj (6) and wag 
followed by this Court in Kalidast Dasi v. 
Santosh Kumar Pal (7). The decision in 
Aubhoya Churn Dey v. Bisseswari (1) 
appears to hare been mainly based upon 
the provisions of s. 413, Civil Procedure Oode 
of 1882, which has been reproduced with 
slight verbal alterations in the present Oode 
as r. 15, O. KAKI, which reads as 
follows: 

“An order refusing to allow the applicant to sue 
as a pauper shall be a bar to any subsequent applica- 
tion of the like nature by him in fa aha kak same 
right to sue ; but the applicant shall be at liberty to 
institute a suit in the ordinary manner in respect of 
such right, provided that he firat pays the costs (if 
any) incurred by the Government and by the opposite 
party in opposing his application for leave to sue as a 
pauper.” 


It is true that the Code of 1582 cone 
tained no section corresponding to a. 149 
of the present Oode, but, even if such a 
section had been in existence at the time 
of the decision, it could have made no 
difference thereto in view of the line of 
reasoning which was adopted by the 
learned Judgee who decided Aubhoya 
Churn Dey v. Bisseswart (l). In order 
that e. 149 may become operative, there 


(4) 164 Ind. Cas 305; A I R 1936 All. 584; (1938) 
AL J 780; IL R (1987) All. 22; 1936 A L R 733:9 R 
A 145(F B). 

(5) 17 L 81: 169 Ind. Oas. 368; A I R 1987 Lah. 151; 
39P L R158 10 R L 3, l 

(B) 9 Pat. 439: 118 Ind. Cas. 329, A I R 1929 Pat. 
637; 11 P L T Ab; Ind. Rul. (1929) Pat. 591, 

(7: AJ R 1938 Cal 730: 179 Ind. Oas. 271;11R 0 
513; I L R(1939) 1 Oal. 1132, 
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must be a document before the Oourt in 
respect of which the Court in its discre» 
tion may allow any deficiency of court-fees 
to be made good. The learned Judges 
decided that the original ‘application could 
not be treated ss a plaint after it had 
been rejected. It follows therefore that, 
in their view, there was no document 
before the Court in respect of which a 
provision such ass. 119 of the Oode could 
have had any application. The decision in 
Jagadiswart Debi v. Tinkari Bibi (3) on 
the other hand, proceeded on the assumption 
that the plaint was still before the Oourt: 
and had not been rejected by reason of the 
refusal to allow the applicant to sue in 
forma pauperis. In other words, that decie 
sion treated the original application as a 
sort of composite document consisting of a 
plaint plus an application to sue in forma 
pauperis. As already pointed out, the 
learned Judges who decided Jagadiswart 
Debt v. Tinkari Bibi (3), based their deci- 
sion mainly upon certain observations 
made by the Judicial Committee of the 
Privy Oouncil in Skinner v. Orde (2). Their 
Lordships in the latter case were dealing 
with the case of an applicant, who, after 
presecuting fur some time a bona fide 
application to sue in forma pauperis, pend- 
ing an enquiry into his pauperism, obtained 
fands which enabled him to pay the courte 
fees. No order had been passed refusing 
him permission to sue as a pauper, but, 
having regard to the circumstances of the 
case. he was allowed to convert his original 
application into a plaint with effect from 
the date upon which that application was 
filed. The case in question was decided 
under the Civil Procedure Oode of 1879, 
sc. 308 and 310 of which have been slightly 
re-drafted and reproduced in the present 
Code as rr. 8 and 15 of O XXXIII. Their 
Lordships pointed out that 

“the Act provides what shall happen if the prayer 
of the petition be granted by a. 308. It also pro- 
vides by s. 310 what shall be the effect af a rejec- 
tion of the petition. But this case 15 one which 
the statute has not in terms provided for. The 
intention of the statute evidently was that, unless 
the petition was rejected, as it contained al! the 
materials of the plaint, it should operate as a plaint 
without the necessity of filing a new one." 

They went on to say ; 

“There are no negative words in the Act reqairing 
the rejection of the plaint under circumstanceg 
like the present, nor anything in its enactment 
which would oblige their Lordships to say that 
this petition, which contains all the requisites 
which the statute requires for a plaint, should not, 
when the money has been paid for the fees be 
foe as a plaint from the date that it wag 


oad 
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Their conclusion was to the effect that 
in the ciicumstanses of the case l 

“the petition to sue as 8 pauper became a plaint, 
and under the statute, the suit must be deemed to be 
instituted when that application was filed.” 

They were, however, careful to point out 
that 

“supposing there had been any fraud found by the 
Judge, the consideration which would determine the 
judgment would then have been different." 


As poimted out by Sulaiman, O. J. and 
Bennet, J.in the Allahabad decision cited 
above, their Lordships of the Judical Oom- 
mittee nowhere stated tas, even if the 
@pplication to sue as a pauper be rejected, 
the plaint still stands and remains undis- 
posed of until some separate order is passed 
with reference to it. On the other hand, it 
was apparent that their Lordships intend- 
ed to lay down that, where an application 
was granied, the position was governed by 
the old s. 308, and where the application 
was rejected, the position was governed by 
s. 310, Ino my view the decision of the 
Judicial Committee of the Privy Council 
as it stands, is merely an authority for the 
Proposition that cn the analugy of the pro- 
Visions of a. 30s of the Code of 1559, 
which corresponds with r. & O. XXXIII of 
the present Code, a bona fide applicant to 
sue ın forma pauperis, whose application has 
not been already refused, may be allowed 
to convert his application into a plaint 
which after it has been so converted should 


“be deemed to have been filed cn the date 


upon which the original application was 
presented to the Oourt. It is, however, quite 
clear from the terms of the judgment that. 
their decision would have been ditierent 
if they had been dealing with a case in 


“which the petitioner’s application had been 


4 


refused under s, 306 (wnich corresponds to 
O, XXXII, r. 7 of the new Ooae) or mth a 
matter in which the applicant had pre- 


- sented a pauper application mala fide or 


with intent to defraud the 1evenue. 
It ijollows iherefore that having regard to 


_ the provisions of O., XXXIIL, 1,8, Orvil Pro- 


’ granted. 


- 4 


cedure Cod», the original application should 
be deemed to be the plaint in the suit when 
the application to sue in forma pouperis is 
l: may also be so treated in the 
case Of a bona fide application in circum- 
stances such at those which were present in 
the case with woich their Lordships of the 


- Judicial Committee were dealing in Skinner 


4 


vV. Orde (2), and Janakdhary Sukul v. 

Janki Koer it). Different ovnsiderations 

must, however, apply when, as ın the present 

case, an application tosue tn forma pauperis 
(8) 28 O 437. l i 
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has been refused under the provisions of 
O. KAKI, 1. 7 (3), Civil Procedure Code. 
In such a case the applicant clearly comes 
wilhio the scope of O. XXXIII, r. lo, of the 
Code. The order of refusal will therefore 
act as a bar to any subsequent application 
of the like nature by him in respect of the 
same. right to sue, but he will be at liberty 
to institute a suit in the ordinary manner 
in respect of such right provided he first 
pays the costs incurred by Government 
and by the opposite party in opposing his 
application for permission to sue as a 
pauper. 

It seems to be quite clear from the 
language ofr. 15 that the intention of the 
Legislature 1s not to allow an unsuccessful 
applicant to treat his pauper application as 
a plaint with effect from the date on which 
it was originally filed. It allows him to 
institute a suit im the ordinary manner in 
respect of the right which he claims but 
only after he has paid the costs due to 
Government and the opposite party. In 
my view the expression “in the ordinary 
manner” can only mean that the applicant 
must present in Oourt a duly stamped 
plaint which as regards limitation will be 
effective only from the date on which if is 
presented. Such plaint must fulfil all the 
requirements of O. VII, Oivil Procedure 
Code. If it had been intended that, after 
Tefusal to allow the applicant to sue as a 
pauper, the suit might be continued on 
the basis of the original application, there is 
little doubt that language similar to that 
which has been used ın r. 8 would have been 
employed inr. 15. Rule 8 expressly stated 
that, where the application is granted, such 
application shall be deemed to be the plaint 
in the suit, No such language has been 
used in r. 15 and tomy mind the manner in 
which this kule has been drafted indicates 
clearly that any suit which the applicant 
may wish to file under this Rule shall not 
relate back to the original pauper applicae 
cation but must proceedupon the basis of 
a fresh plaint presented in the ordinary 
manner, Tne Rule was probably deliber- 
ately framed witn the gntention of dise 
couraging frivolous or dishonee: applications 
to sue in forma pauperis. lo this connection, 
I agree withthe views expressed by Abdul 
Rasnid,J.in Alopi Parshad v. Gappt (5d). 
In that case the learned Judge observed 
that 

“thesapplication to sue tn Jorma pauperis is a poten- 
tial plaint. If it is rejected underr. Sor r.7, it nover 
ripens into a plaint, Ifthe application ripens into a 
plaint, then the date of the institution of the suit 
anpil relate baek to the date of the filing of the 
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application to sue in formi pauperis, If on the 
other hand such an application is rejected, it cannot 
be deemed to be a plaint and the payment of the 
court-fee siter the application to sue in forma 
pauperis has been rejected cannot revive a potential 
plaint which ceased to exist when the application 
to sue in forma pauperis was rejected.” 

The learned Judge went on tosay : 

“Where therefore an application for leave to sue in 
forma pauperis is rejected under O. XXXIII, r.7, 
there is no proceeding before the Court and the plaint 
cannot be said to remain, and an order granting the 
plaintiff permission to pay court-fees cannot be 
deemed to be one under s. 149 and the suit must be 
held to have been instituted on the day on which 
the court-fee is paid.” 


The learned Advocate for the petitioner 
places some reliance upon the provisions 
of the Explanation tos. 3, Limitation Act, 
which states that, in the case of a pauper, 
a suit is instituted when his application 
for leave to sue as a pauper is made bat, as 
pointed out by Banerji, J. in Janakdhary 
Sukul v Janki Koer (8) : | 

“This provision must no doubt be taken to have 
reference to a case in which such application is 
granted, and it 1s not intended to reac toa case 
in whic pauper is 
rejected, ” 

it follows frem what I have stated above 
that, inmy opinion, the correct view of the 
law has been taken in Aubhoya Churn Dey 
v Bisseswari\l), and L am not prepared to 
follow the later decision in dJagadtswars 
Debi v Tinkarı Bibi (3). ln this view of 
the case, the learned Munsif, after refus- 
ing the petitioner's application to sue as 
a pauper quite properly refused to allow 
him to convert his application into a plaint 
with effect from the date, upon which the 
pauper application was filed. The only 
point in which his order, dated December 
23, 1958, may be said to be incorrect is 
with reference to his decision to the effect 

that the applicant should register his plaint 
“with effect from the date on which the 
courtefees were filed, Having regard to 
the provisions of O. XXXIII, r. 15, Oivil 
Procedure Code, the correct order would 
have been to direct payment by a specified 
date of the costs (f any) incurred by 
Government and the opposite party in 
opposing the pauper application as a 
condition precedent to the acceptance of a 
plaint to which the Oourt might have pere 
mitted the court-efee stamps tobe attached 
which had been deposited on December 17, 
1938. If it be held that the decis:on in 
Aubhoya Churn Dey v. Bisseswart (1),contains 
a correct statement of the law, am never- 
theless asked to apply the principles laid 
down in.8, 14, Limitation Act, and to deduct 
the period during which the petitioner. was 
prosecuting his pauper application. In 


the application to sue as a 


BISWA NABA DAS v, KHAIBRALI MoLLA (OAL,) 
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support of this argument some reliance is 
placed upon the judgment of 8, K. Ghose, J. 
in Kalidast Dasi v. Santosh Kumar -Pal 
(7). That case is however distinguishable 
from the one with which we are now dealing 
because, having regard*to the particular 
circumstances of the case, this Oourt did 
not accept the finding of the District Judge 
to the effect that the pauper application 
was not a bona fide application. In the 
present case [am not prepared to disagree 
with the clear finding of fact contained in 
the orderof the learned Munsif to the effect 
that the application was mala fide, That 
being the case, s. 14, Limitation Act, can 
have no application and, in any case, it 
cannot be said that the learned Munsif 
“from defect of jarisdiction or other cause 
of a like nature” was unable to entertain 
the petitioners application, This argue 
ment must, therefore, fail. 

Finally, I am asked to ignore the appli» 
cation which was filed on December 12, 
1938, in which the petitioner asked for the 
rejection of his pauper applicatiun and to 
treat the matter as being in substance 
merely an intimation to the Oourt that 
the petitioner did not wish to proceed 
with his original application and as a 
prayer for the conversion cf tbat appli» 
cation into a plaint. It is contended that, 
in that event, the matter would be 
porene by the principles laid down by 

Jadicial Committee in Skinner v. Orde 
(2), In the circumstances of the case, I 
am not prepared to accede to this request. 
According, to the finding of the learned 
Munsif the petitioner's pauper application 
was filed with an intent to defraud 
Government, It is clear from the judgment 
of the Privy- Council in the case cited 
above that their Lordships would have 
been guided by different considerations if 
fraud had been found by the Judge and, 
in my view, even if application for the 
rejection of the pauper application were 
totally ignored, any discretion which the 
Court may have to convert a pauper 
application into a plaint should not be used 
in & case such as that with which we are 
now dealing. In view of what I have 
stated above, this rule must be discharged 
with costs subject to a' direction to the 
learned Munsif to fix a date by which the 
costs (if any) incurred by Government and 
the opposite partyin opposing the applica 
tion may be deposited as a condition 
precedent to presenting a fresh plaint witk 
the court-fees which have already been.filed 
in Oourt. Limitation will run from the day 
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on which tte plaintis actually presented. 
The hearing-fee is assessed at five gold 
mohturs. 

8. Rule discharged. 


NAGPUR HIGH COURT 
Oriminal Appeal No. 227 of 1939 
August 22, 1939 
NIYOGI AND QBUBR, JJ. 
HORILAL— APPELLANT 
VETEUS 
EHMPICROR—Oppositsa PARTY 
. Oriminal Procedure Oode (Act V of 1898), as. 339-A, 


339—Approver forfeiting pardon— for offence 
in respect of which par was given— Ure 
—§. 339-A, should be strictly followed—Fatlure 
vitiates trial. 


Under the proviso to sub-s. (1) of s. 359, Oriminal 
Procedure Code, the accused is entitled to plead, 
before he is tried for the offence in respect of 
which the pardon was tendered, that he has 
complied with theconditions of his pardon, in 
which case the onus lies on the prosecution to prove 
that such conditions have not been complied with. 
The trial for the offence in respect of which the 
pardon was granted cannot begin until the require- 
ments of s. 339-A, Oriminal Procedure Oode, were 
carried out «en limane. Under s. 339-A, Oriminal 
Procedure Code, which was newly added by s. 88 
of the Oriminal Procedure Gode (Amendment) Act 
XVIL of 1923, ıt is imperative on the Oourt of 
Session to ask the accused, before the charge is 
read out and explained to him under sB. 271 (1) 
Oriminal Procedure Code, whether he pleads that he 
has complied with the conditions on which the 
tender of the pardon was made and to record his 
plea and proceed with the trial, andthe asscssors 
should before judgment is passed be called upon to 
express their opinion on the question whether or 
not the accused has complied with the conditions 
of his pardon. If the Oourt with the aid of the 
assessors finds that the accused has complied with 
the conditions of the pardon, it isincumbent on the 
Court to pass a judgment of ucquittal The failure to 
perform this duty vitiates the trial. Anupsingh v. 
Emperor (1), liwart v. Emperor (4), relied on, 


Cr, A, from the order of the Court of the 
Additional Sessions Judge, Onhbindwara, 
dated July 7, 1939. 


Mr. Fida Hussain, for the Appellant. 


Mr. W. R. Puranik, Advocate-General, for 
the Crown. 


Judgment.—The appellant Horilal has 
been convicted of an offence punishable 
under s. 302, Indian Penal Oode, and 
sentenced to death subject to contirmation 
of this Court, by the Additional Sessions 
Judge, Onhindwara. 


Horilal had been prosecuted along with 
Bhagchand and Hiralal for murdering 
Dnanaram and his wife Musammat Kela, 
Horilal received pardon and was examined 


HokiLat v. pakon (NAG,} 
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as an approver in Sessions Trial No, 25 of 
1938. ‘the Sessions Judge was of opinion 
that Horilel did not state the truth and 
thereby failed to comply with the condi- 
tions of his pardon. He, therefore, directed 
the Public Prosecutor, Seoni, tə consider 
the desirability of taking action under 
8. 333, Oriminal Procedure Code. On the 
certificate of the Public Prosecutor that he 
had forfeited the condition of his pardon, 
criminal proceedings for the original 
offence were started against him in the 
Court of the Headquarters Magistrate, 
First Class, Seoni, who committed the 
case to the Sessions Oourt for trial on the 
charge of murdering Dhanaram and his wife 
Musammat Kola. 

In view of the grave irregularity that has 
occurred in the trial of this case, the con- 
Viction and sentence must be quashed and a 
re-trial ordered. 

Under s. 339-A which was newly added 
bys. 58 of the Orıminal Procedure Code 
(Amendment) Act XVIII of 1923, it is 
imperative on the Court of Session to 
ask the accused, before the charge is read 
out and explained to him under s. 271 (1), 
Oriminal Procedure Oode, whether he 
pleads that he has complied with the 
conditions on which the tender of the 
pardon was made and to record his plea 
and proceed with the trial, and the assessors 
should before judgment is passed be 
called upon to express their opinion on 
the question whether or not the accused 
has complied with the conditions of his 
pardon. Ifthe Oourt with the aid of the 
assessors finds that the accused has 
eomplied with the conditions of the pardon, 
it is incumbent on the Court to pass a 
judgment of acquittal. In the present 
case the exigencies of this imperative 
provision of law have escaped the attention 
of the learned Additional Sessions Judge. 
It was his duty to explain to the accused 
the terms of s. 339A, Oriminal Procedure 
Oode, and invite him to plead, record his 
plea and call upon the assessors to deliver 
their opinion on that plea and then to 
record his own finding. The failure to 
perform that duty fitiates the trial, 
Under the proviso to subses. (1) of s. 339 
the accused is entitled to plead, before he 
is tried for the offence in respect of which 
the pardon was tendered, that he has 
complied with the conditions of his pardon, 
in which case the oaus lies on the prosecu- 
tion to prove that such conditions have 
not been complied with. It is clear inat 
the trial for the offence in respect of which 
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the pardon. was granted could. not begin 
until the requirements of s. 339-A Oriminal 
Procedure Code, were carried out in limine, 
and the judgment of conviction could not 
be delivered unless the Court with the 
eid of aseessors found that the accused had 
failed to comply with the conditions of the 
pardon. As pointed out in Anupsingh v. 
Emperor 35 Or. L J. 168 (1) if was necessary 
for the Court to examine the facts of the case 
in which the accused had testified. as an 
approver, and determine the complicity of 
the accused before it could be decided that 
he: had forfeited his pardon.. In Itwart v. 
Emperor, 30 Or. L. J. 559 (2) the trial was 
held to be illegal and a re-trial was ordered 
on account of the failure to conform to the 
provisions of s. 339A, Oriminal Procedure 
Code. 
We quash the conviction and the sen- 
tence and direct that the appellant shall be. 
again tried according tolaw with advertence 
to the remarks made above. 


D ` ; Case remanded. 


(1) 35' Or LJ 168; 146 Ind, Oas. 677; A I R 1933 
Lah 910; (1933) Or Oas 1397,6 R L 265. 

(2) 30 Òr L J 559; 116 Ind. Oas. 64; 6O WN 373; 
A LR 1929 Oudh 256; Ind. Rul. (1929) Oudh 30}. 
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“LAHORE HIGH COURT 
Oriminal Kevision No. 587 of 1939 
June 5, 1939 | 
ABDUL RasHID, J. 
NANO MAL AND ANOTHER—(JONVIOTS 
_ —PBTITIONBRB 
' versus 

EMPEROR— Opposite Party 
‘Oriminal Procedure Code (Act V- of 1898), ss. 139-A, 
138—Order for removal of encroachment—8. 13%A 
must be complied with—Proceedings under s. 133 

are valid only if encroachment ts recent. S 
Where the Magistraté has not complied’ with the 
provisions of 8. 139-A, Oriminal Procedure Code, 
by not holding an inquiry into the correctness of 
the denial of the public right before proceeding 
under s. 137 or. 8. 188, Oriminal Procedure `Oode, 
and has not asked the person- against whom the 
ings are taken whether he wanted to adduce 
evidence in support of'his denial, .the order 


ande a, 133. for. remov@l of ,encroachment is illegal 
and must be set aside, 4 a 

If the oachment is held by the istrate to 
be a recent ‘one, proceedings under Oh, Orimi- 


. Proceiure: Uode, would be perfectly valid. If, 
m it is discovered that the obstruction is an 
old one proceedings under Oh. X, Oriminal Pro- 
cedure Oodé, would not “be justified: ' Hinperor v. 
Tulshi Ram (3), relied on. cer 

Or. R. case reportéd by Sessions Judge, 


a 


Hissar at Gurgaon. Se era 


KANDMAL v. BMPAROR (LAH). 


184-106 


Facts.—This is a revision petition 
against the order of Mr. Mehdi Ali, Magis- 
trate, First Class, at Gurgaon, made under 
8, 133, Criminal ’rocedure Code, against the 
petitioners. The Executive Engineer, Gur- 
gaon Provincial Division, made an applica- 
tion against the respondent under s. 133, 
Criminal Procedure Code, on the allegations 
that they unlawfully obstructed the Grand 
Trunk Road between Alwar and Delhi at 
mile 23, furlong *, The learned Magistrate . 
held an inquiry, and on finding that the 


complaint of the Executive Engineer: was- | 


substantiated, he made an order against the 
petitioners for removing the encroachment. 


Report.—Ino revision, however, it has 
been urged: that the order of the learned 
Magistrate is not sustainable on account of 
its Having been vitiated by the failure to 
comply with the mandatzry provisions of 
s. 139-A, Oriminal Procedure Oode.- By 
virtue of that section'it was imperative on 
the Magistrate‘to ask the petitioners, 
when they appeared before him, as to 
whether they denied public right in the. 
place: This was inquired from them ina 
way though not specifically. But they 
were asked if they were:prepared to remove 
the ‘encrcachment on the Government land 
as mentioned-in the notices. They replied 
in’ the negative, and I take it that their 
answer substantially amounts to a denial 
of public right. But tke failure of law 
occurs, when’ I find that the learned 
Magistrate, as required by s. 13%A (1); 
Criminal Procedure Code failed to hold any 
inquiry inio the correctness of the denial 
before proceeding under-s; 137 ors. 138; 
Oriminal Procedure 'Oode. Not only no such 
inquiry was made, but the petitionérs were 
not even asked if. they wanted to adduce 
any evidence in suppori of their denial. 
The law ‘on tde subject, ‘as laid down in 
Manohar Lal v. Emperor (1) and Ata 
Muhammad v. Abdul Rahman (2) makes it 
clear that the order of the learned : Magis- 
trate in these circumstances is without 
jurisdiction and ultra vires. Accordingly 
I accept the revision petition and recome 
mend to: the Hon’ble. Judges that the order - 
of the learned Magistrate may be set aside 
and the proceedings, if they so please, might 
be ordered to commence from the point 
from where the illegality began. The re- 
cords of the case shall also be-submitted to 
the High Court, 

(I A I R 1931 Lah; 62; 130Ind, Oas. 834; (1931) 
Or. Cas 142; 33 Or, LJ 631; 32 P LR 11. 

, (23) AI R 1937. Lah. 676; 171 Ind. Oas. 279; 88 Or, 
L J 1056; SWP L R 484;10R L181, | 


+$ 
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Mr. Qabul Chand, for the Petitioners. 
_ Mr. H. L, Soni, for the Orown. : 


` “Order.—On the day when the respondents 
appeared the learned Magistrate ought to 
have questioned “them whether they denied 
the existence of any public right in respect 
of the place in dispute.’ If they denied the 
existence of a public right, the magistrate, 
before proceeding under s. 137 or 9.. 138, 
Oriminal Procedure Code, ought to have 
inquired into this matter. If in such an 


.laquiry the Magistrate came to the conclu- 


sion that there was some reliable evidence 
in respect of such denial, he should have 


Stayed the proceedings until the matter 


had been decided by a competent Ocurt. 
If, on the other hand, he came to the. 
conclusion that the denial was not supported 
by any reliable evidence he could proceed 
under s. 137 or 5.138, Oriminal Procedure. 
Oode. It appears that the Magistrate has 
not complied with tbe provisions of 8. 13%A, 
Oriminal Procedure Code. I therefore accepti 
the recommendation of the learned Sessions. 
Judge and set aside the -order passed by. 
the learned Magistrate fr the removal of. 
the encroachment on May 18, 1938. Tae 

agistrate shall re-summon the respondents, 
and conduct the proceedings in accordance. 
with the provisions of s. 139A,. Oriminal 
Procedure (ode. If the encroachment is 


held by the learned Magistrate to be.a recent. 


one, proceedings under Oh. X, Criminal, 
Procedure Code, would be perfectly valid.. 
If however it is discovered that the obstruc- 


tion is an old one, proceedings under Oh. X,- 


Oriminal Procedure Code, would not be: 


justified. Reference may be made in this 
connection to a Division Bench ruling of 
this Court reported in Emperor v. Tulshi. 
Ram (3). I have no doubt that the learned 
Magistrate will deal with these proceedings 
in accordance with the evidence produced: 
by the parties, and will not regard my 
order as expressing any opinion on ques-. 
tions of fact. . ; 


Order accordingly. 


D. 
(3) AI R 1938 Lah, 523; 176 Ind. Oas, 669; 
os), 


39: 
J 775; 40PLR 493; 11 RL 225, 
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MADRAS HIGH COURT 
Oriminal Revision Oase No. 114 and 
Petition No. 105 of 1939 
February 6, 1939. 

LaksHMANA Rao, dJ. 2 | 
In re GONAPPALA BASAPPA: AND OTd Bas 
— P&TITIONERS : 

Limitation Act (IX of 1903), a. 3—Appeal —Pre- 
sentation held valid and appeal within time. 

The Sub-Magistrate delivered the aoe ase on 
August 35, 1938, two days were required for ob- 
taining copy of the judgment and the appeal to the 
Sub-Divisional Magistrate was presented on Septem- 
ber 26, 1938, to the Second Olerk of that Court as 
the Head Olerk was absent on leave, The Sub- 
Divisional Magistrate passed an order dismissing 
the appeal on the ground. that it was not filed 
within time allowed before the authority competent 
to receive it, that no reason for condoning the delay 
was given and that the ‘appeal was time-barred : 

Heid, that there was valid presentation of appeal. 
The, appeal, therefore, was within time. 

- Or. R.’O. and P. to revise order of the Sub-. 
Divisional Magistrate, Hospet, dated 
September 28, 193v. 


Mr. A. Gopalacharlu, for the Petitioners, - 
` The Public’ Prosecutor, for the Crown. 


-.Facts.—The Sub-Magistrate delivered , 
the -jJudgmentin this case on August 20, 1933,. 
and the .appeal to . the . Bup-Divisional: 
Magistrate was presented on ‘September 26,’ 
1933, tothe Second Olerk of that Oourt as the ` 
Head -Glerk was absent on leave, ‘I'he, 
Sub-Divisiona|, Magistrate passed an order. 
dismissing’ thé. appeal on the ground tat 
it. was not filed within time allowed before’ — 
the -authority competent to receive it, that. 
no reason for condoning. the delay was: 
given and that the appeal was time-barred. 
Against this order of dismissal the petitioner ’ 
has - presented this revision-petition to the 
High Uourt ‘on ‘the, following grounds.: (1)- 
that the presentation of the appeal on: 
September.z6, 1938, was within toe period’ 
of limitation for preferring the appeal as, 
two days, the time spent im obtaining the: 
copy of the judgment nad to be deducted: 
in completing the period of limitation: (2). 
that the- presentation of appeal to the. 
Second Olerk of the Sub-Divisional Magis 
tratė’s, Office, as the Head Olerk was on’ 
leave, was valid. presentation under the 
circumstances; and (3) that as the appeal. 
memo was sent to the Sub-Vivisional Magis-: 
trate in camp on September 20, 1938 itself,’ 
it.ought to have been held that tne appeal’ 
was validly presented and filed in time. ` 


Order.—The appeal was presented in the. 
Office of the Sub-Divisional Magistrate with- 
in time and the view of the Sub-Divisional: 
Magistrate -that it is barred’ by limitation” 
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ir erroneous. Even otherwise the delay, if 
any, Ought to have been excused and the 
dismiesal of the appeal as barred by limi- 
taticn cannot be ‘upheld. The order of the 
dismissal is, therefore, set. aside and the 
appeal is restored to file for disposal 
according tc law. 


_NeD. - Order set aside. 





PATNA HIGH COURT 

Oriminal Appeals Nos. 102 and 106 
vo _ ‘of 1989 
aa ` July 25, 1989 . 

., _ HARBIBS, O. J. AND Mueuprra, J. 

. »« SAOHINDER RAI AND ANGTHKR— 

-> ACOUBBD— APPELLANTS 

VETSUS 

E EMPEROR-—OPPOSITH Party 

Criminal trial—Trial by Jury—Sexual offence— 
Judge not warning jury of danger of convicting on 
uncorroboraied story of girl—Wahether non-direction 
—Girl immoral—Her evidence, weight of—Duty of 


offence on the uncorroborated testamony of the com- 


plainant, The corroboration must be by independ- 


. enf evidence, that is to say, by some additional 
' eviden 


ce coming from another person altogether 
and the rule must be properly emphasized kah the 


@harge tothe jury. Failure to warn the jury of the 
danger of convicting the accused on the girl's evi=' 


dence alone amounts: to a nondirection, which 
Vitiates the trial specially when there are _hope- 
lessly inconsistent statements made by .the woman, 


and the fact that she had-shown herself to be an 


unscrupulous liar. Emperor v, Nur Ahmed (1) and 
Chamuddin Sardar y. Emperor (2), relied on. Ip. 356, 
1 isa anih adah aT 

-Ia tri r sexual offences, the Judge should tell 
the jury that if the girl was immoral, it made her 
gory of abduction j 
that of the accused that she hada love affair with 
him more probable. Where this aspect of the case 
has not been put to the jury, it constitutes mis- 
direction, The necessity cannot’ be‘too strongly 
emphasised for charging the jury in cases of this 
mature with extreme care, for experience has shown 
that juries in this country are most liable to mis- 
understand the law on the subject and to misapply 
it.. Lp. $06, col. 2; p. 357, col. 1.)° J | 
- In case of offence under s. 366-A, Penal Code, the 
question of- age 18 the crucial one and strict and 
exact evidence of age is essential. Where, however, 
there is ng exact evidence ot age, the Judge 
should strongly-emphasise this feature of the case 
and clearly direct the jury that if they are not 
completely satisfied that it had been established 
that the girl.was under eighteen, they are bound to 
acquit Upon that chaige. |p. 357, col. 1 | 

Where, as ın cases of mus nature, the jaw is 
somewhat complicated and liable to be misunder- 
stood by jury, it is essential for the Judge ‘to say 
exactly how he has explained ıt to the Jury, so 
thet the Appellate Court may.be in a position to 


Judge whether he has done so correctly and fully. 


BACHINDBE Ral v, RMPAROR (PATA) 


and deceit less probable and’ 


illicit intercourse. 


Where there is no evidence that the girl is -under 
sixteen, the charge under s. 366 depends entirely on 
the proof of force or deceit. The Judge should 
explain this to the jury and ask them to consider 
carefully whether any deceit hadieally been’shown 
to have been practised upon the girl.” [ibid.] z 

Or. As, from a decision of the Assistant 
Sessions Judge, Shahabad, Arrah, dated 
April 17, 1939, 


Mr. K. K. Banerji, 
the Appellants. 
The Advocate-General, for the Crown: ; E 


Meredith, J.—These are two appeals 
from the judgment of the Assistant -.Sea- 
sions Judge of Shahabad, Mr. Ananta Nath 
That of the appellant Hafiz Miah 


(in No, 106), for 


Banerji. 1 
isa regular appeal; that of Sachinder Ral 
is & jail appea!, Both have been taken 
together for convenience. Both appellants 
have been convicted by a 4to 1 majority 
verdict of the jury under ss. 366 and 
366-A, Indian Penal Oode, and accepting 
this verdict, the learned Judge has sen- 
tenced each of them to undergo rigorous 
imprisonment for five years, The sentences 
are under s. 306, -no separate sentence’ 
being passed under s. 36t-A. The. appel- 
lants were on trial with two other accused, 
Salim Mian and Munshi Mian. Besides the: 
charges mentioned, there: was a charge’ 
of. rape under s.-376, Indian Penal Code,: 
against the. appellants and one -other man, - 
and there was -a charge under s.: 379,’ 
Indian Penal. Code, against the- appellant 
Sachinder.: These charges ‘Have ‘ended’ in: 
acquittal by a: unanimous verdict ' of . the 
jury. ak 
- Briefly, s. 366 is the offence of kidnape. 
Ding or abducting any woman with intent’ 
that she may be compelled or: knowing ‘it 
to.be likely that she will be compelled,’ 
to marry any person against her will, or 
in order that she may be forced or seduced 
to illicit intercourse, or knowing it to' be’ 
likely that she will be forced or seduced to- 
The definition of kid-’ 
napping is to be found in s. 361 and it 
amounts to this, taking or enticing away ` 
any female under sixteen years of age. 
With the rest of the definition- we -are not 
concerned. Abduction is detined ins. 362 
as follows: 
“Whoever by force compels, or by any deceitful 
means induces any person to go from any place, 
is ssid to abduci that person.” 


As will appear presently, taere is no 
question of kidnapping ın this case as 
tuere is no eyidence, and ıt is not cone 
tended, that the girl is under sixteen, The 
charge therefore rests on abduction: hence 


EN 
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itia essential that either force or deceit 
Shall be established as an ingredient of the 
offence. Section 366-A is as follows : 
_ "Whoever, by any means whatsoever, induces any 
minor girl under the age of eighteen years to 
go from any place orto do any act with intent 
that such girl may be, or knowing that it is 
likely that she will be, forced or seduced to illicit 
mbercourse with another person shall be punish- 
able, eto.” 
' Tnis is a special section, and -before a 
conviction under it can be sustained, there 
must be strict proof that the girl in ques- 
tion is below the age of eighteen. The 
facts of the case under appeal are as 
follows. The complainant in the case, 
Ekram Singh (P. W. No. 1), with his wife 
Kishori (P. W. No. 4) lived with their uncle 
‘Sukhdeo Singh (P. W. No. 8) in quarter No. 
6 -of the Cement Depariment at 
Dalmianagar. On December 17, 1%3¢, 
Ekram Singh discovered jn the evening 
that his wife was missing. He failed to 
find her that night and the following day, 
and onthe evening ofthe 1&th he went 
to Benares to his father-in-law's place 
‘to search forher. There also she was not 
found and the complainant returned to 
-Dehri on the evening of the 19th. At 
8p. M.that day he lodged a sanhaat the 
Dehri Thana. This sanha is Ex, :4 and is 
to the effect that on the afternoon of the 
17th there’ was an altercation between the 
Complainant and -his wife and she. :being 
enraged fled from his house. Subsequently, 
the complainant received certain informa- 
tion leading him to suspect that his wife 
might have been kept in the golaof one 
Ramzan Mian in Debri and. subsequently 
removed. He made some further inquiries 
‘and then at midday on December 20 he 
lodged a formal information at the Thana 
(F. L. R. Ex, 2). In this first information it 
is stated that he had learnt from Mulukraj 
a (P. W. No. 7) that a woman, who 
might be his wife, had been kept by 
Sachitanand (perhaps a mistake for 
-‘Sachinder), Hatiz, Saleem, Alim and 
Munshi inthe gola of. Ramzan. He had 
learnt that these persons had ‘kidnapped 
his wife from his quarter and after keeping 
her for some days in the gola had removed 
her to some place of which he had. no 
trace. It should be mentioned that all the 
persons -named Were residing in the gola 
of Ramzan. 


On this information the Police arrested 
the appellant Hafiz and started an 
inquiry, On certain information received, 
8 requisition was sent to the Sub-Inspector 
of Buxar who received it on December 
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25. Hesent a constable to the house of 
Sachinder’s uncle in village Nuaon. From 
there they went to Buxar Railway Station 
where the girl was eventually found with 
Sachinder. Sachinder was tben arrested 
and the girl was made over to her uncle 
Sukhdeo Singh (P. W. No.8) and taken 
back to her nusband’s quarter. After 
completing investigation, charge-sheet was 
submitted against the appellants and two 
other accused as already mentioned. It 
may be noticed here that at various stagea 
of the case the woman made wholly incon- 
statements. There were serious 
discrepancies in her story as to the circum- 
stances in which shehad left her husband's 
quarter, It may be also noticed, as already 
indicated, tbat her husband in the sanha 
had said that she had left of her own 
accord as the result of a quarrel, whereas 
his case in the first information was that 
she had been abducted from his quarter 
by the accused. 

In Court the woman's case was that. she 
had gone to the railway station to start 
for her parent's home in Benares. There 
she had been met by the accused who 
deceitfully decoyed her away, more or less 
forcibly detained her in the gola, and 
next morning she was forcibly ravished 
by the appellant Hafiz andtwo others. After 
that the appellant Sachinder, compelled her 
to go to his uncles place at Buxar and on 
the way he not only raped her in the railway 
‘waiting room, but he also robbed her of her 
ornaments. Her story to the Sub-I[nspector 
of Buxar, when first found, was entirely 
different. Then she said that she had not 
been raped or even molested by anyone, 
She was in love with the appellant Sachinder 
and had goné away with him of her own 
accord. Tunis first story of the girl was 
almost in’complete accord with the defence 
of Sachinder, a defence whico he put for 
ward at once and stuck to rignt through up 
to the Court of Session. Itis also his case 
in his petition of appeal filed from jail It 
is to the effect that he and Kishori, Devi, 
the girl, had been known to each other 
forsome months and fhat the girl told 
him she had been badly treated at the 
quarters of her husband and was beiug 
practically made tolive the life of a pro: 
stitute. “She requested him to take hèr 
away somewhere and she left the quarter 
and went with him of her own accord. 
He stated that the other three- accused 
were in no way -concerned in the affair. 
As for the appellant Hafiz,. his case was, 
and is, that he had nothing to do with the 
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„affair and had been falsely implicated by 


‘Mulokraj Sharma (P. W.No.7) as he had 


declined to join in a labour strike. In 
this appeal we are not, of course, directly 
Concerned with questions of fact, The 
charge to the jury hes, however, been 
strongly attacked both on the ground of 
non-direction and of- misdirection, I 
consider that both these grounds have been 
established. 

With regard to nonedirection, the point 
made is that the jury were never warned 
about the danger of convicting in such cases 
as tkis upon the evidence of the woman 
alone. The charge does contain no warc- 


‘ing of this sort. Two rulings have been 


4 


cited in which it has been held that 
such a warning is absolutely nécessary, 
and must be emphatic, and in its absence 
the conviction is vitiated. The first is 
Emperor v. Nur Ahmad (1). There it was 
laid down that it is extremely dangerous 
and permissible only in exceptional cages to 
convict a man of a sexual offence on the 
uncorroborated testimony of the complain- 
ant, The corroboration must be by ine 
dependent evidence, that is to say, by some 
additional evidence coming from another 
person altogether, and the rule must be 


'” properly emphasized in the charge to the 


Jury. -In Chamuddin Sardar v. Emperor 


. (2) the learned Judge went even further. 


He held that in atrial for an offence under 
8. 366, Indian Penal Code, the J udge should 
point out to the jury that they are éntitled, 
if they please, to convict the accused upon 


the ‘ancorroborated testimony of the: girl 


"but thatit is dangerous to do soin cases 


dealing with sexual offences, such as Tape, 
abduction and similar cases, and that only 
in exceptional cases they should convict the 
accused upon the uncorroborated testimony 
of the-girl.- Failure io warn the jury of the 
danger of convicting the accused on the 
girl's evidence alone amountsto a nonedirece 
tion, which Vitiates the trial. 
Tte present was a case where there was 
no real ccrroboration of the girl's statement. 
The: only suggested corroboration is first a 
statement of P. Wi No. 3 that he had noticed 
the appellant Hafiz with others seeing the 
girl off at the railway station. He was 
not- able to explain how he was sure that 
appellant had gone to the station for 
that purpcse, worse still he -had not made 
this- statement at all before the Police or 
, (1) A IR 1934 Oal. 7; 155 Ind. Oas. 584; " (1934) 
Or. Oas. 23; 38 C W N 108: 7 R O 600, 
(2) A I R 1136 Cal, 18; 1¢0 Ind. Oas. 1028; (1986) 
Or,- Oaa; 110; 37 Or; L J 359; 8 R0463, ° -> f 
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in the lower Oourt. It was a statement 
which deserved no credence whatever, 
Even, however, could it have been accepted, 
it did nut amount to corroboration, because 
it was equally consistent both with the ver- 
sion of the prosecution and with that of the 
defence. 
The same remark applies to the only 
other suggested corroboration— a statement 
of P. W. No.7 that he had seen the appel- 
lant Hafiz entering Ramzan's gola. Many 
other persons had been seen entering the 
gola. and some of them admittedly had 
gone there only to make inquires about the 
presence ofa strange woman. The atate- 
ment, therefore, amounted to no corrobora 
tion whatever. In Sachinder’s case there 
was leally no corroboration at all. Thus 
the case was certainly one where there 
was no real evidence except the girl's 
statement and the rulings cited were 
strictly applicable. But tke learned Judge 


did not utter asingle word of warning. I 


consider that his failure to do so was in 
itself sufficient to vitiate the ‘conviction. In 
the present case a warning wasall the more 
necessary in view of the hopelessly incon- 
sistent statements made by the woman, and 
the fact that she had shown herself to be an 
unscrupalous liar. Her story of-rape was’ 
evidently disbelieved even by -the ‘jury 
themselves. i En 
With regard to misdirection, attention 
has been drawn to a statement in the 
charge to the effect that- about the girl 
being of loose morals, the Judge’ considered 
that he should tell them that as far as 
charges under ss. 366, 366-A and 379, Indian 
Penal Code, were concerned, her general 
moral character was of no consequence. In 
this connection a ruling has been cited ;` 
Sahebalt v. Emperor (3) where it 
was laid down that it must be shown 
that the girl was leading a pure life at 
the time of the alleged kidnapping or 
abduction. [t is not perhaps necessary 
to go quite so far as that, but at least 
the Judge should have told the jury that 
if the girl was immoral, it made ber 
story of abduction and deceit less probable 
and that of Sachinder that she had’ a love 
affair with him more probable. That was 
an aspect of the case which the jary 
should have carefully considered; but it 
was never put to them at all. On the 
contrary, the Judge's unfortunate state- 
ment, if technically a correct statement 


(3) A I R 1833 Cal, 718; 147 Ind, Oas. 79; a 
6 


Or. Cas. 1268; 35 Or, L J. 307; 60 0 1457; 
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of the law, was highly likely to mislead 
“them. The charge therefore was vitiated 
both on grounds of non-direction and of 
misdirection. The necessity -cannot be 
too -strongly emphasised for chargin 
the jury in cases of this nature vith 
extreme care, for experience has shown that 
Juries in this country are mcst Liable to 
misunderstand the lawon the subject and 
to misapply it, l 


With regard to s. 366-A, there is yet 
another defect in the charge. Here, aè 
I said in the beginning, the question of 
age ls the crucial one and strict and exact 
evidence of age is essential. There was, 
however, no exact evidence of age. The 
parents were not examined. Two wit- 
nesses made vague statements that she 
was aged fifteen or sixteen, and the doctor 
who thought she was about sixteen, was 
also vague and admitted that it was only a 
matter of opinion, and that he could not say 
definitely that she was not over sixteen. 
The Judge should have strongly emphasis 
ed this feature of the case and clearly 


directed the jury that if they were not 


completely satisfied that it had been 
established that the girl was under eighteen, 
they were bound to acquit upon that 
charge. 


There is yet another aspect in which this 
charge is defective. I stated at the be- 
ginning that as there is no question of 
kidnapping, there being no evidence that 
the girl was under sixteen, the charge 
under s. 366 depended entirely on the 
proof of force or deceit. There 18 nothing 
in the charge to show that the Judge ever 
explained this to the jury and asked them 
to consider carefully whether any deceit 
had really been shown to have been prace 
tised upon the girl. All that the charge 
gontains on this subject is a general state- 
ment that the sections in question had 
been read over and explained to the 
jury. This will not do. Where, as in cases 
of this nature, the law is somewhat com- 
plicated and liable to be misunderstood 
by jury, it is essential for the Judge to 
Bay exactly how he has explained it to the 
jury, so that the Appellate Court may be 
in a position to judge whether he has done 
80 correctly and fully. I consider the charge 
in this case so defective that a verdict 
based upon it, and only a majority verdict 
as that, could not safely be sustained. 
Nor having regard to all the circumstances 
of the case, do I consider it one where 2 
re-trial should be ordered. I would allow 
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the appeals, set aside tha convictions and 
acquit both appellants. 


Harries, C, J.—I agree. This case 
belongs to that class of cases commonly 
referred to as sexual Gages. In such casos, 
it is, in my View, essential that the learned 
Judge should specially warn the jury 
of the danger of convicting upon the 
uncorroborated testimony of the woman 
concerned. It is tras that there is no rule 
of law in this country requiring corrobora- 
tion; but experience has shown both in 
England and in India that it is extremely 
dangerous in this class of case to act solely 
upon the woman's evidence. The rale is 
a rule of practice, but it has been follow=-. 
ed for such a length of time that it has 
virtually become a rule of law. In the 
present case, the learned Judge did not 
warn the jury of the danger of acting upon 
the uncorroborated testimony of the girl. 
As pointed out by my learned brother in 
his judgment, the girl's evidence was a 
mass of contradictions, and this was emine 
ently a case in which the jury should 
have been warned most emphatically. In 
my view, in cases of this kind the learned 
Judge must point cut in the clearest langu- 
age that it is extremely dangerous to bage 
a conviction upon the girl's evidence and 
he should stress the fact that bsfore the 
jury can properly return a verdict of guilty, 
they must be statisfied that the girl's evi- 
dence is corroborated by other independant 
testimony. Having given such a warning, 
the learned Judge should explain to the 
jury what amounts to corroboration. He 
shoald then point out to the jary what 
evidence can legally amount to corrobora- 
tion and he should ask the jury to 
consider whether or not they accept such 
evidence. Finally, he shoald tell the jury 
that they should only convict if they arə 
satisfied that the evidence tendered as 
corroboration is true and worthy of ore- 
dence, : 

In the present case the learned Judge 
gave no warning of any kind and hag 
not dealt at all with the question of corro- 
boration. He never asked the jury to 
consider whether the pieces of evidence 
which might amount to corroboration could 
possibly be accepte|. As pointed cut by 
my learned brother, one piece of evidence 
suggested as corroboration of the girl's 
atory against Hafiz could not possibly be 
accepted by any responsible jury. In my 
view, the charge in this case was dsaficient 
and the convictions based on it cannot 
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<possibly, .be . sustained. 


that this is not a case in 
Bhould be ordered, 


Do Appeals allowed. 


i 


I entirely agree 
which a re-trial 
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_ Criminal Procedure Code (Act V of 1898), ss 423, 
435 and 439—Order of acquittal, tf can be set aside 
by High Court at the instance of private complain- 
ant— Power, tf limited by s 439 iv) and sg, 273~— 
Obvious error in decision resulting in tnjustice— 
Government should make appeal—Penal Code (Act 
XLV of 1860), s. 409— Partner can be guilty of 
criminal breach of trust. 

: Per Young; C.J. and: Blacker, J.—It is open to the 
High Court, to set aside an order ef acquittal at 
the instance of any party other than Government 
Coming to the High Court in appeal under s. 417, 
Criminal ‘Procedure Oode and a private complainant 
has. locws standi in such p ings. No distinc- 
> tion can. be made between a petition for revision 
by a private complainant and-a case reported by a 
Sessions Judge or a District, Magistrate. Inter- 
ference by High Uourt “is not limited to cases, 
where there has been an error of law or apparent: 
injustice resulting in misappreciation or misappre- 
hension of a legal principle axce that the High 
Jourt cannot convert a finding acquittal into one 
of Conviction |p. 362, col. 2.] 
` | archi discussed. ' 
- Per Ram Lal, J.—(In order of reference). - If a. 
Judge or.the Executive Government find that. an 
obvious error in adecision has been committed 

whether the question involved is of greater or lesser 
public importance, a case of injustice ia established 
and one in which it 18 the duty of Government to 
make an appeal. A case, however petty it may 
appear to an Administrator, is often a matter of 
great importance to the party affectaéd by the deci- 
sion and it is:the duty of the Rxecutive Govern- 
ment to view the matter from thig angle when 
considering the question of an appeal under s. 417, 
Oriminal Procedure Code. jp, 360, col. 2.) 

Per Din Mohammad, J.—A partner can be held 
guilty of criminal breach of trust if the circum- 
stances brought on t e record favour that-conclu- 
Karim v. Habibullah (21), Jagannath vy. 


~} k 
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Emperor (23) and Bhikchand Gangaram v. Emperor . 


(23), followed. 
Or. R. case reported by the Sessicng 
Judge, Ludhiana, in No: 1312 of 1938. ~ 


aa = Order of Reference. 


Ram Lall, J.—This isa reference made 
bythe learned Sessicns Judge, Ludhiana, 
at’the instance of complainant’ in a crimi- 
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nal case recommending that an order of 
acqaittal be set aside, and the: Magistrate: 


‘directed to give a finding-on the merits of 


the evidence already recorded by him: `The 
case of the complainant was laid -under 
s. 409, Indian Penal Ocde, The learnéd 


‘Magistrate acquitted the accused in the 


case on the ground that a partner coald not 
criminally misappropriate partnership funds. 
The learned Sessions. Judge was ‘of - the 
opinion that the acquittal was based‘-on 
an erroneous view of the law and: that 
therefore the acquittal should be set-aside 
and a decision given on the merits. When 
this reference was firat placed before: me 
on August 3, 193k, I found that’ the 
accused and the complainant appsared-‘in 
support: of their respective contentions but 
the Crown .was not represented. The 
question whether there is: any power in this 
Oourt at all to set aside an order ‘of 
acquittal, except on the motion of. ‘the 
Local-Government by an appeal under 4,417, 
Oriminal Procedure (ode, is one of very 
frequent occurrence and of considerable 
difficulty, In the circumstances I thought 
it desirable to hear the Orown on‘ this 
point and I adjourned the cass to allow'the 
leatned Advocate-General to be represented 
before me. Mr. R. O. Soni has accordingly 
appeared before me and given me the benefit’ 
of his argumente, but I -am still in a state 
of doubt as to the correct legal position: 
I have accordingly decided to refer this 
case to the Hon'ble the Ohief Justice with- 
a request that he will constitute a Bench 
of twoor more Judges as he thinks best 
to examine the whole position, and give -a 
more authoritative pronouncement than: Í 
can do. Neale 

As I have said before, this question-is 
constantly coming up before the ‘Courts 
and the balance of authority is in favour. - 
of the view that under-s. 439, the High 


Court has the power to interfere with-an ` 


order of acquittal, particularly when ‘it is 
based on-an error of law. In all the decided’ - 
cases that I have been able to see, it has 
been laid down that,these extraordinary. 
powers should be used’ very sparingly in 
order to correct an obvious injustice. In 
my humble opinion, no logical line has been . 
maintained throughout the course of these 
decisions, I am unable to see how a Oourt 
of law can make a distinction on the degree - 
of injustice. Every decision which appears 
to a Revisional or Appellate Oourt to,-be. 
erroneous on facts must also eo ipso be,an | 
unjust decision. If a party does not get:a 
relief which, according to the view -of' the: 
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Appellate Court, he should receive, an 
' .obvious injustice has been done, and if the 
High Court has the power under s, 439 to 
Correct an-injustice, it appears to me to have 
that power, whether the decision challenged 
is Wrong on a question of law or on 
one of fact. In Emperor v..Thamman (1) 
Shadi Lal, J. held that it had been repeat= 
edly laid down that an application for 
revision against an order-of acquittal may be 
appropriately allowed when legal points 
alone are involved, and he referred in this 
connection to two previous decisions of the 
Punjab Ohief Court reported in Empress v. 
Lalji (2) and Saunderson v. Wilson (3). In 
Fakir Chand v. Fakir (4) Ohevis, J. 
following Emperor v. Thamman (1) held 
that he could interfere with an acquittal 
where the Magistrate trying the case had 
misappreciated the law. In that case, as in 
the present reference, the learned Sessions 
Judge ordered the Magistrate to proceed 
with the merits of the case. 

-The question was again considered by a 
Division Bench consisting of Raoof and 
Harrison, JJ. in Emperor v. Achhar Singh 
(5) where it was laid down that special 
reasons had to be made out before an 
acquittal could be interfered, with. In a 
very recent case Skemp, J. laid down the 
same proposition: Emperor v. Dayal Singh 
(6). In Emperor v. Data Ram (7) Addison, J. 
held in similar terms and said that in- 
terference with an order of acquittal could 
take place under the revisional jurisdiction 
of the High Court where serious’ injustice 
had been caused by an error of law, and 
he directed the re-trial of the case by a 
Magistrate apparently other than the one 
who had tried the case originally, such 
Magistrate to be named by the District 
Magistrate. The position was reviewed at 
some length by Tek Ohand, J: in Nathu 
Mal v. Abdul Hag (8) where this learned 
Judge held that a Sessions Judge had the 
power under s. 438 to make a reference 
to the High Court to set aside an order 


.(1) 8 P R 1918 Or., 44 Ind. Oas. 751: 19 Or. L J 
$99: A I R1918 Lah. 188. 

(2) 18 P R 1883 Or. 

(3) 10 P R 1900 Or. 
j 29 A I R 1924 Lah. 286; 69 Ind. Oas. 379; 23 Or. L 


(5) 5L 16; 81 Ind. Oas. 547; AIR 1924 Lah, 451; 


95 Or. L J 981. ; 

(6) A IR 1937 Lah. 132; 167 Ind. Oas. 559; 38 Or. 
L J 432; 38 PLR 1015;17 L 604; 9RL 519. 

(7) A IR 1928 Lah 844; 109 Ind. Oas. 362; 39 
Or, L J 538; 10 A I Or. R 228. 

(8) A IR 1930 Lah. 159; 188 Ind. Cas, 841; (1930) 
Or, Cas. 167; 31 Or, L J 584; ind. Rul. (1930) Lah. 
489; 18 LLJ ; aT, a 
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of acquittal aad that on such a reference 
the High Court could interfere. He went 
onto say, after citing a number of cases 
in which the’ High Court had, in . fach, 
interfered, thats. 439 should not be read 
subject tos, 417, Criminal Procedure Code, 
It will thus appear that both the Ohief 
Court and the Lahore High Oourt have 
consistently held that there is the power.to 
interfere but that power should be exercised 
only in exceptional cages and apparently 
only where the acquittal is based on a mise 
appreciation of the legal position. 


The same view has been taken in the 
other Courts in India. In a recent decision 
by the Allahabad High Court reported in 
Emperor v. Bashir (9) Boys, J., on a reference 
by the District Magistrate set aside an 
order of acquittal and remanded the case 
for re-trial from the stags at which it had 
been reached immediately before the order 
of acquittal was passed, holding that the 
District Magistrate not being the Local 
Government was not the party entitled to 
appeal but could make a reference. The 
learned Judge appears to accept the position 
that where the acqnittal was based on 
merits, a reference should not be made 
and would not be accepted but tne position 
would be otherwise where the acquittal 
was based not on the merits but on an 
erroneous view of the law. Section 439, 
sub-s. (5), Criminal Procedure Oode, enacts 
that waere a party has aright of appeal 
but has not chosen to appeal, a revision at 
his instance will not lie. It was in this 
connection that the learned Judge drew the 
distinction between the District Magistrate 
who had the power to make a reference 
and the Local Goverament who would 
ordinarily be moved by the District Magise 
trate to take action unders 417, 


In Dhum Bahaiur v. Hart Lal (10) 
Bajpai. J. accepted a reference made by 
the District Magistrate and supported by 
the Sessions Judge recommending a re-trial 
when the accused had already been acquite 
ted by the trial Oourt. The learned Judge 
drew a distinction between ac juittals based 
ou findings of fact and th:se based on 
errors of law. I myself have been unable 
to see any Clear line of distinction. | 

In a more recent Division Bench case of: 
the Allahabad High Oourt repopied in 


(9) 83 A 43; 128 Ind. Oas. 395; A IR 1930 All. 
741; (1930) Or. Cas 997; 32 Or L J 143; Ind, Rul, 


1931) AJL 43. 
( (10) A IR 1934 All. 714; 151 Ind. Oas 350; (1934) 


Or. Cas. 903; 35 Or. L J 1380;-7 RA 139. 
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Sarada Prasad v. Emperor (11) a very 
curious situation arose. The accused in 
that case was prorecuted under s. 60. U. P. 
Excise Act, (which apparently corresponds 
tos, 61, Punjab Excise Act) for possession 
of (a) illicit liquor, and (b) a distilling 
apparatus and lahan. Two separate charges 
were framed by the trial Ocurt, the first 
nder s. 60 (a) for being in possession of 
Illicit liquor and the second under s. 60 
(f) for being in possession of implements 
or the manufacture of illicit liquor. The 
trial Oourt acquitted bim on the first 
charge and convicted and sentenced him 
ón the se¢éond. On an appeal by the 
éonvict, the Sessions Judge held that there 
Should have been a conviction om the first 
charge and an acquittal on the second. 
The Sessions Judge accordingly acquitted 
the accused on the charge on which the 
trial Court had convicted him and cone 
victed him on the charge cn which he had 
been acquitted by the Magistrate, On a 
petition of revision to the High Court, it 
was held that it was not open to the 
Sessions Judge to convert a finding of ac- 
quittal to one of conviction and the case 
was remitted for the trial of both charges 
toa Magistrate. The learned Judges of the 
Allahabad High Ocurt considered the word- 
- ing of s. 439 (4), Oriminal Procedure Oode, 
and held that they could not, in revision, 
convert a finding of acquittal into one of 
conviction, but they were willing apparently 
that a Subordinate Court on a re-trial might 
come to the conclusion that the accused 
was guilty on one or both of the charges, 
on one of which he had been acquitted by 
the Magistrate who first tried him and on 
the other by the Sessions Judge who heard 
his appeal. Suffice it to say, however, that 
the Allahabad Court, too, has held that in 
Proper cases. the High Court can set aside 
an acquittal without an appeal under 
8. 417, and order a re-trial. It may be 
noted that in the last quoted case the 
acquittal set aside was based not merely 
on an erroneous view of the law but on 
the merits. 

‘In the Patna OQart, too, the High Oourt 
has been interfering with orders of 
a tale based on errors oflaw, but not 
without reluctance. In Siben Rai v. 
Bhagwat Dass (12) a Division Bench 
of that Court laid down that the power of 
interference in revision should be sparingly 

(11) A I R 1937 All. 240; 163 Ind. Oas.17: $8 Or 
ie (1937) A L J 143; 1937 A L R 309;9 R 
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used and only in cases where it is urgently 

Tequired in the interest of public justice, 

and Macpheraon. J. said that it would be 

dangerous to go further.: In this case it was 

conceded by Oounsel for the Crown that the 

High -Court had the power to interfere 

when moved under s. 439 by a private 

person, and for this reason, the finding that 

the private prosecutor in India has a locus 

standi in the prosecution of a criminal 

cognizable offence would be an obiter only. 

When, however, the learned Judge goes on 

to say that to. much stress may easily be 

laid upon the remedy available under 

8. 417, because Government moves under 

that section only in cases of great public 

importance and in which a principle is 

involved, I find it difficult to agree, If a 

Judge or the Executive Government find 

that an obvious error in a decision has 

been committed, whether the question 

involved is of greater or lesser public 

importance, a case of injustice is established ` 
and one in which it is the duty of Govern- 
ment to make an appeal. A case, however, 
petty it may appear to an Administrator, is 
often a matter of great importance to the 
party affected by the decision and it is the: 
duty of the Executive Government to view 
the matter from this angle when consider- 

ing the question of an appeal under s. 417, 
Criminal Procedure Code. I believe-that in 
the Punjab, Government have been taking 
action in suh matters along these lines. 
To uss the language of Macpherson, J., the 
edge of the weapon provided bys. 417 in 
tLe armoury of Government has not become 
dull in the Punjab by more frequent uge 
here than elsewhere in India. It appears 
to me that this ruling of the Patna Court 
does not provide much help in the solution 
of the problem, except that it provides 
another instance in which, after considering 
the fact that the Legislature has confined 
the right of appeal in such cases to Local 
Governments, the Court has held that it 
has the power to interfore at the instance 
of a private prosecutor. 


The position was considered in that Court 
again in Wazir Kunjra v, Emperor (13) 
by a Division Bench where the statement 
of law laid down in Siban Rai v. Bhagwat | 
Dass (12) was reiterated and affirmed in 
stronger terms. It was said that the Local 
Government, with their multifarious duties 
and responsibilities could only deal with a 
small proportion of erroneous acquittals, 


Land 


(13) 7 Pat. 579: 116 Ind, Oas. 768: A I R 1939 Pat. | 


- 139; 30 Or. L J 678; Ind. Rul, (1929) Pat. 336, 
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and therefore interference should be held 
to. be not limited to cases where Govern- 
ment think fit to move under s. 417. A 
distinction was sought to be drawn between 
references by Ristrict Magistrates and 
Sessions Judges and petitions by private 
prosecutors. I find it difficult to appreciate 
the distinctions drawn, and feel that 
when a case of injustice is made out, a case 
for interference is made out, if interference 
is permissible at all, except at the instance 
of Government. The distinctions appear to 
be drawn on grounds of expediency and do 
not seem to rest on any logical basis or any 
reccgnized principle of law. Be that as it 
may, the view of the Patna Oourt consis» 
tently has been to interfere in cases of 
acquittals other than thcse brought to its 
notice under s. 417, Oriminal Procedure 
Code. In the Oalcutta Court a similar view 
has fonnd favour. In Faujdar Thaker v. 
Kast Choudhury (14) there was a difference 
of opinion between Jenkins, ©. J and 
Tennon, J. as to whether a re-trial should 
be ordered on the motion of a private party 
challenging an order of acquittal. The case 
was laid before Fletcher, J. and all three 
Judges were of the opinion that the power 
in revision exists but should be used very 
sparingly indeed; and this appears to be 
. the settled practice of that Court—vide in 
this connection Asutosh Das v. Purma 
Chandra (15). 

In the Rangoon Oourt much the same 
position obtains. In Ma Nyein v. Mg. 
Chit Hpu (16), it was laid down that 
the High Oourt in revision may set 
aside an acquittal and order a reetrial when 
evidence has not been recorded or ine 
admissible evidence Jet in. Where there 
was no such defect,.the High Court declined 
to remit the case on the ground that to 
order a re-trial would virtually be a direction 
to convict. Tke petitioner in that case was 
invited to move the Local Government with 
a request to appeal against the order of 
acquittal, 


The view of the Bombay Court is in the 
same direction, viz. that the power exists 
but the power should be used very sparing- 
ly at the instance of a private party except 
“on some very broad ground of the require- 
ments of public justice.” In Emperor v. 


14) 42 O 612; 37 Ind. Cas. 186; A I R1915 Oal. 
888; 16 Ur. L J 122; 19 OW N18; 2LOL J 53. 

(15) 50 O 159; 71 Ind. Oas. 670; A IR 1923 Oal 
11; 24 Or. LJ 206; 36 O L J 287. 

(16) 7 R 538; 120 Ind. Oas, 913; A I R 1929 REE 
321; (1929) Or, Oas, 497; 31 Or. L J 186; Ind. Rul. 
(1830) Rang, 80.- J. a ; 
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Rameshwar Ramnath (17) the position wag 
considered but was apparently deliberately 
left undecided. In the Madras Oourt, the 
leading case is a Fall Bench decision 
reported in Sankaralinga Mudaliar v. 
Narayana Mudaliar (18), There, too, it 
bas been laid down that the Court has the 
power to entertain a revision petition 
against an order of acquittal at the instance 
of a private complainant but the power is 
seldom: exercised. The main ground for’ 
the decision is that it is only the Govern- 
ment who have the power to appeal and 
therefore a revision at the instance of 
Government Would not be entertained, their 
right being limited to one of appeal. The 
private prosecator, however, has no right of 
appeal and therefore a revision petition at 
his instance can be entertained, the discre- 
tion being thus in the High Oourt to set 
aside an order of acquittal in revision, the 
limit within which that discretion would be 
exercised would be governed by the prac- 
tice of the Court. It will be observed that 
the practice of all the Courts uniformly has 
been to interfere under s. 439, Criminal 
Procedure Code, with orders of acquittal 
within narrow limits, but these limits have 
never been defined with any accuracy and 
perhaps, also not with any logical cone 
sistency. 

The argument against any interference 
is based on the assumption that the Orown 
is in all cases the custodian of the public 
peace and the Orown alone has a locus 
standi in challenging an acquittal. The 
Oriminal Procedure Oode seems to have 
recognized this position by giving aright 
of appeal in such cases to the Orown and 
by implication denying it to others. If this 
has been deliberately done then it would 
appear that the reasoning of the Madras 
Court is not sound when it is said that the 
fact of the right of appeal being withheld 
from a private complainant gives him a 
right of revision and therefore a right to 
secure in revision what had been denied 
him by way of appeal. The only section 
under which various High Courts have been 
interfering in such casen is s. 439. 
Subes. (4) of this section enacts that nothing 
in this section shall be deemed to authorize 
a High Court to convert a finding of 
acquittal into ore of conviction. It is a 
question for consideration whether this sub- 

(17) 53 B 584; 119 Ind. Oas, 643: AI R 1929 Bom, 
308; (1929) Or. Oas. 135; 30 Or. L J 1062; 31 Bom. 
L R529; Ind Rul (1929) Bom 515. 

(18) 45 M 913: 68 Ind. Oas 615; A I R1922 Mad, 
508; 23 Or. L J 583;43 ML J 369; 16L W 413; 
(1922) M W N 579; 31 M L T 342. 
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section does not in effect say that the only 
metbod of getting an acquittal upset is by 
means of an appeal under s. 417, and 
therefore if this be so, the only remedy for 

a complainant, who considers bimself 
prejudiced by an order of acquittal, is to 
move the executive authorities with a 
request to lodge an appeal under s. 417. 
On the other hand, it is a question agiin 
for consideration whether the meaning of 
nig sub-section is that an acquittal cannot 
oe converted into a conviction under s. 439, 
but an acquittal can be eet aside and a 
re-trial ordered under the provisions of this 
section and cn a re-trial, a person previously 
acquitted may be convicted by a Oourt to 
which the case has been remanded by the 
High Court for a further trial. If the 
interference be on questions of fact then it 
is apprehended that the order of the High 
Court that the case he re-tried by a 
Magistrate is virtually a direction to convict. 
If the interference be on points of law 
only, then, too, in most cases, the order will 
be construed as a direction to convict, Such 
a procedure prima facie seems to offend 
against the well-recognized maxim of 
English Common Law that a man shall not 
be put in jeopardy more than once on the 
same set offacts—nemo debet bis vexari. In 
one sense the powers given by s. 417 
amount to an exception to the rule enunciat- 
ed in this maxim of law, and it iba 
question for consideration whether the 
exception can be extended in the absence of 
clear words in the Oode. 

“Tt has been suggested ihat the rule was 
not well understood before the Privy Council 
delivered judgment in Kishan Singh V. 
Emperor (19), where their Lordships in 
construing subes. (4) of s. 417 held that in 
cases where an accused person had been 
acquitted of the murder charge, conviction 
could only be obtained in the High Gourt 
under s. 302 on an appeal by the Local 
Government and nct merely by the com- 
bined effect of s. 425 ands. 439, Criminal 
Procedure Code. This does not appear to 
be so because in a case decided by the 
Lahore High Oourt, Mehai v. Emperor 
(20), a Division Bench held, after con- 
sidering the Privy Oouncil decision referred 
to above Kishan Singh v. Emperor (19), that 

(19) 50 A 722; 111 Ind Oas, 332; AIR19298 PO 
254; 29 Or. L J 828; £5 I A390; 5 O WN 911: 28 
LW 396; (1928) MW N 749;29 PLR575; 33 0 
W N ‘1; 48 O L J 397; 80 Bom. LR 1573;55ML J 
786; x6 ALJ 1099(P 0). 

(20)'35 PL R 238; 146 Ind. Cas $43; AI R1983 


ae 661; (1933) Or. Cas 883; 35 Or. LJ 250; 6R L 
1, = 
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the High Court had the power to alter a con- 
viclion under e, 326, Indian Penal Code, -to 
one under s. 30?, Indian Penal Oode. To my. 
mind itis doubtful whether the decision ‘of 
their Lordships of the Privy Council has 
been correctly distinguished in this case. : 
Be that as it may,the points that arise 
for decisicn are: (1) Whether it is open to 
the High Oourt to set aside an order of 
acquittal at the instance of any party other 
than Government coming to the High Oourt 
in appeal under s. 417, Criminal Procedure 
Code? (2) Whether a private complainant 
hes any locus standi at all in such pro» 
ceedings ? 3) If interference is not limited 
to interference on appeal under s. 417 
whether any distinction can be made bete 
ween a petition for revision bya private 
complainant and a case reported by a 
Sessions Judge or a District Magistrate? ` 
(4) If interference under s. 439 can take 
place with such orders, is it limited to cases 
where there has been an error of law or 
apparent injustice resulting in misapprecia= 
tion or misapprehension of a legal principle ? 
For the reasons stated above, I refer this 
case to the Hon'ble Ohief Justice for such ` 
further action as he may consider advisable 
and necessary. 2 2 


Mr. Yashpal Gandhi, for the Petitioner. — | 


Mr. Qabul Chand Mittal, for the Respone 
dents. | 


Mr. Mohammad Monir, Assistant to. 
Advocate-General, for the Crown. 


OPINION 


Young, C. J.and Blacker, J.— This 
matter has been referred to this Division 
Bench by the Hon'ble the Chief Justice at 
the request of the learnéd Single Judge of 
this Court. The matter came before the 
learned Single Judge asa reference made 
by the Sessions Judge. The learned Single 
Judge has reviewed at some length the law 
relating to revisions and what the High: 
Court will cr will not do on the revisional 
side, He has stated four points for the’ 
decision of tbis Court, They are as follows:— 

“(1) Whether it is open to the High Court to set 
aside an order of acquittal at the instance a ey 


party other than Government coming to the 
cont in appeal under s. 417, Oriminal Procedure 
de 


(2) Whether a private complainant has any locus 
standi at all in suoh proceedings? 
(3) If interference is not.limited to interference ' 
on appeal under s.417 whether any distinction can 
be made between a petition for revision by a private: 
complainant .and' a case reported by a Sessions 
Judgeor a District Magistrate ? ; te ; 
(4) If interference under s. 439 can take place with `y 
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such orders, is it limited to cases, where there 
has been an error of law or apparent injustice 
resulting in misappreciation or misapprehension of 
gi principle ?” 

he matters referred to us are all covered 
by ss. 423, 435 and 439, Oriminal Procedure 
Oode, A reading of these sections, to our mind, 
makee the matter clear beyond doubt that 
the High Court has power in revision to in- 
terfere in ancrder of acquittal and according 
to the statute those powers are not limited 
In any way except in one respect in cl. 4 of 
s. 439 which states: 

“Nothing in this section applies to an entry made 
under s. 273 or shall be deemed to authorize a High 
Oourt to convert a finding of acquittal into one of 
conviction,” 

This applies only to the revisional side, 
The answers therefore to the questions put 
by the learned Single Judge are as follows : 
(1) Yes. (2) Yes. (3) No. (4) No. In the 
fourth question, the High Courts of India 
have nevertheless held in several cases that 
the Oourt should ordinarily not interfere 
too freely and especially where the inter- 
ference is invited on a question of fact. 
This case will be returned tothe learned 
Single Judge hearing criminal] cases for 
decision, that is, it will be put in the list 


of the Hon’ble Din Mohammad, J. on the 


lth instant. 


ORDER 


Din Mohammad, J.—This is a petition 
for revision of an order of Mr, Shiv 
Singh, Magistrate, First Class, acquitting 
the respondents under s. 258, Criminal 
Procedure Oode, in a case under s. 409, 
Indian Penal Code. This case was first 
laced before Ram Lall, J., who formulated 
our questions of law arising therefrom 
and referred the case to the Hon'ble the 
Ohief Justice. for being placed before a 
larger Bench. It was consequently heard 
by the Hon'ble the Ohief Justice and 
Blacker, J. The learned Judges have come 
to the conclusion (1) that it is open to the 
High Oourt to set aside an order of 
acquittal at the instance of any party other 
than Government, coming to the High Ooart 
in appeal under s. 417, Oriminal Procedure 
Oode; (2) that a private complainant has 
locus standi in such proceedings; (3) 
that no distinction can be made between 
a petition for revision by a private con- 
plainant and a case reported by a Sessions 
Judge ora District Magistrate; and (4) that 
- interference is not limited to cases where 
there has been an error of law or apparent 
injustice resulting in misappreciation or 
misapprehension of a ‘legal principle. In 
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the light of the principles enunciated 
above, the order of the Magistrate must be 
set aside, , The broad proposition of law 
on which the Magistrate, without referring 
to the merits of the case, based his order 
of acquittal, cannot be supported in any 
manner, As laid down in Karim v. 
Habibullah (21), Jagannath v, Emperor (22) 
and Bhikchand Ganqaram v. Emperor (23) 
a partner can be held guilty of criminal’ 
breach of trust if the circumstances brought 
on the record favour that conclusion. 

I accordingly set aside the order of the 
Magistrate acqnitting the respondent 
Ohaman Lal and direct him to dispose of 
the case in accordance with law. Counsel 
for the respondent has urged that some 
remarks made by the Sessions Judge in 
his order of reference are likely to prejudice 
the respondent, I do not, however, consider 
that the Magistrate, while determining the 
guilt cr innocence of the respondent, will 
depart from the fundamental principles of 
criminal justice as laid down from time to 
time by various High Oonurts in India, 
This order will not affect the case of the 
respondent Lajpat Rai, as on the facts 
stated by the prosecution. no offence has 
been established against him. 


D. Order accordingly. 


(21) 10 P R 1903 Or. : 

(22) A IR 1932 Rom. 57: 136 Ind. Oas 493; (1983) 
Or. Cas 81; 33 Or. LJ 317; 33 Bom. LR 1518; Ind. 
Rul, (1932) Bom. 191. 

(98) A IR 1934 Sind 22; 155 Ind. Oas. 439; (1934) 
Cr. Cas 220;28 BL R 84; 7 R8191; 3 Or. L J 
818, 
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HaABRIRBS, O. J. AND MOHAMMAD Nook, J. 
Hafiz MUHAMMAD ZAYAUDDIN— 

P LAINTIFF—ÀPPELLANT 
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Shaikh DARGAHAN AND OTABRS— 
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Landlord and tenant—Permtnent tenancy — Onus 
—Permanent tenancy, when can be linferred—Over 
hundred years possession of tenant from generation to 
generation—No rent paid—Substantial mud structures 
built—Permanent tenancy, if can be inferred—In- 
jerence asto nature of tenancy from ed facts, ia - 
question of law — Civil Procedure cde {AetV of 

908), s. 100. i i 
i Wherea tenant alleges that his interest is a permo- 
nent one, the onus lies upon him to establish such an 
interest. Kamal Kumar Datta v. Nanda Lal (i), 
relied on. [p. 364, col 2] 
' The fact that no rent is payable is entirely consis- - 
tent with a tenancy i); but a, tenancy-at-will 
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cannot be inferred when it is known that the tenant 
who was paying no rent constructed a substantial 
building. The fact that for a hundred years no 
rent has been demanded or paid is equally good 

round for inferring a permanent tenancy, particular- 
iy when it is found that the land together with the 
buildings upon it has devolved from generation -to 
generation on the same family. The true test is not 
whether the buildings are pakka bat . whether the 
buildings are of a substantial nature. Normally the 
existence of unsubstantial kachha structures would 
not lead unequivocally to an inference of permanency; 
but where it is found that the structures, though 
kachha, are of the most substantial nature and are 
such as no poor man would be likely to build upon 
land unless his interest in the land was secured, 
then an inference of permanency is the only one which 
can be drawn. The inference of permanency can 
only be drawn where the facts point irresistibly to 
such a conclusion. Where the facts are equally con- 
sistent with permanency or a tenancy-at-will, then 
permanency cannot be inferred; but where the facts 
are inconsistent with a tenancy-at-will and consistent 


only with a permanent tenancy, the latter is the only - 


inference which can be drawn had the permanency 
of the tenancy must legally be inferred. 

Held, that the facts of the case unequivocally and 
irresistibly’ pointed to a perme A of & permanent 
nature, and not to a tenancy-at-willor a tenancy deter- 
minable at short notice Kamal Kumar Datto v. 
Nanda Lal (1), distinguished. Sitara Shahjahan 
Regam v. Munna (4)and Prematha Nath Dasa v. 
Champa Dasi (5), relied on. 

The inference to be drawn fromthe proved facts is 
not a question of faot but, on the contrary, is a ques- 
tion of law. Hence an inference as to the nature of 
a tenancy from proved facts is a question of law, 
Kamal Kumar Datto v. Nanda Lal (1) and Dhanna 
Mal v. Mott Sagar (2), relied on. [p. 364, col. 2; p. 
365, coL 1.) : 


'L. P. A; against, the judgment of Mr. 
Justice Wort, reported in 176 Ind. Oas. 562, 


Sir Manmatha Nath Mukerji, Messrs. B. 
S. Mitra and Saiyid Ali Khan, for the 
Appellant. 


Messrs Baldeva Sahay and C. P. Sinha, 
for the Respondents, 


Harries, C. J—This isa Letters Patent 
Appeal from a decision of Wort, J.,in a second 
appeal reversing a decree of the lower 
Appellate Oourt in favour of the plaintiff. 
The suit, out of which this appeal arises 
was brought by the plaintiff to recover p-sses 
sion of a small plot of land, 11 acres in 
extent, situate in the village of Shakranwan. 
According to the plaintiffs, the land had 
been originally let to the defendants’ pre- 
decesscrs upon the terms that it should be 

iyen up to the plaintiff's predecessors when 
ih latter required it. In short, the plaintiff 
alleged ¢ tenancy at the will of the landlord. 
According to the plaintiff's case, ttis tenancy 
had been determined by notice and accord- 
ingly possession was claimed. The defence 
was that the tenancy was & permanent one, 


and therefore the plaintiff had no right 
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to eject the tenant. The trial Court held 
that the tenancy was permanent and dis- 
missed the plaintif’s claim: but on appeal 
the lower Appellete Court held that the 
tenancy was a tenancy-atewill and accord- 
ingly decreed the plaintiff's claim. In 
second appeal, Wort, J. held that the tenancy 
was a permanent one and accordingly he 
reversed the decree of the lower Appellate 
O urt and restored the decrees of the learned 
Munsif dismissing the claim in its entirety. 

The origin of this tenancy is unknown. 
The lower Appellate QOourt has found 
that the defendants’ predecessors have 
been in possession of this land over a 
hundred years and had built upon it a 
substantial s'ructure consisting of mud walls 
and tiled roofs. This structure is found to 
be very old and must have been in existence 
for very mauy years. It is also found 
that the possession of this land together 
with the structure thereon has been held 
by the defendants’ family generation after 
generation withcut let or hindrance. No rent 
has ever been paid to the plaintiff and 
his predecessors for the said land and 
the latter has, until the present proceed- 
ings, made no attempt to eject the defen- 
dants or their predecessors. From these 
facis Wort, J. held that the inference to 
be drawn was that the tenancy was a 
permanent one. It has been argued before 
us that these facta do not support an 
inference of a permanent tenancy.” It is 
clear that where a tenant alleges that his - 
interest is a permanent one, the onus lies 
upon him to establish such an interest, 
This is clearly laid down in Kamal Kumar 
Datto v. Nanda Lal (1). At p. 741 
Rankin, O. J. observed : 

“When a person claims to hold landasa tenant 
under a landlord, it is for him to prove the exist- ` 


ence, the nature and the extent of the interest 
wich the owner of the full rights has granted to’ 


In the present case it is common ground 
that the defendants are tenants under 
the plaintiff, and it is for them to show the 
nature and the extent of the interest 
which they hold. This is conceded by- 
Mr. Baldeva Sahay who appeared for the 
defendants. As I have stated, the origin 
of this tenancy is unknown and the nature 
and the extent of the interest must be 
inferred from the facts which have been 
proved in this case. The inference to be 
drawn from the proved facts is not a 
question of fact but, on the contrary, is 
a question of law. This has been laid 


(1) 56 O 738 at p. 741: 116 Ind. Cas. 378: AIR 1999 
Oal. 37 330 W N 211; Ind. Rul. (1929) Oal. 474, | 
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‘down by their Lordships of the Privy 
Oouncil in Dhanna Mal v. Moti Sagar (2). 
At p. 189“ Lord Blanesburgh observed : 

“They are well aware, moreover, that questions of 
law and of fact are qften difficult to disentangle. It 
is clear, however, that the proper effect of a proved 
fact is aquestion of law, and the question whether 
& tenancy is permanent or precarious seems to 
them, in a cass like the present, to be a legal 
inference from facts and not itself a question of fact. 
The High Court has described the question here as 
a mixed question of law and fact, a phrase not unhappy 
if itcarries with it the warning that in so far 
as it depends upon fact, the nnding of the Court 
on first appeal must be accepted. On these lines, 
which the High Gourt appear strictly to have observed, 
the appeal to that Oourt was competent, and ıt was 
in their Lordships’ judgment open to the learned 

Judges there to entertain it as they did.” 


In that case the High Oourt had held in 
second appeal that an inference as to the 
nature of a tenancy from proved facts 
was a question of law and their view was 
upheld by the Judicial Committee cf the 
Privy Council, The case in Dhanna Mal 
v. Mott Sagar (2), was discussed by a Bench 
of the Oalcutta High Oourt in Kamal 
Kumar Datto v. Nanda Lal (1), where it 
was held that waoether a long-standing 
tenancy of unknown origin is permanent 
or not, is an inference of law to be deduced 
from the facts proved in each case, it 
being on the tenant to prove the facts 
‘leadimg to such inference. ‘the Bench 
further held that neither possession for 
generations at a uniform rent nor construc- 
tion of permanent structure, in- itself, can 
be Laken as conclusive proof of permanent 
right. 

It has been urged strenuously before 
us by Sir Manmatha Nath Mukerji that 
the facts of the -present case are precisely 
similar to the facts ın Kamal Kumar Datto 
v. Nanda Lal (1); to which [ have referred, 
and it is contended that we should follow 
that case and hold that the facts proved 
in the case before us do not warrant an 
inference of permanent right. In Kamal 
Kumar Datto v. Nanda Lal (|), Rankin, O. J. 
observed that each case must depend upon 
its particular facts, and in my view, there isa 
clear distinction between tie case before this 
Oourt and tne case in Kamal Kumar Datio v. 
Nanda Lal(1). In tne latter case, the land 
in guestion had been used for residential 
purpcses for sixty years atleast and the 
tenancy was nearly .a hundred years old. 
The tenant and nis family had held the 
land for generations at a uniform rate of 

(2) 541 A 178; 101 Ind, Oas. 355; A IR 1987 P 0102; 


8 L 973; 52 M LJ 063; 29 Bom. L R 870; 31 O WN 677; 
(1927) M W N 481 {P O). l 
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rent which had never been enhanced. The 
buildings, however, on the land are des 
cribed as mud huts, whereas in the present 
case, the buildings, though of kachha cone 
struction, are very substantial and can in 
no way be described as mud huts. The 
learned Subordinate Judge accepted the 
report of the QOommissioner who had ins- 
pected the constructions and that report 
describes the building as consisting vf 12 
rooms and a shop with three verandahs 
and three courtyards. The roof of this 
building was tiled, and there were various 
signs in the building showing that it had 
been repaired from time to time with bricks, 
It is true that the building can be described 
a8 akachha one, but the description given 
by the Commissioner makes it clear that 
it was an extremely substantial kachha 
construction. There is, therefore, one very 
marked difference between the present case 
and the case in Kamal Kumar Datto v. 
Nanda Lal (1). The question therefore arises 
whether the same inference must be drawn 
from the proved facts inthe present case 
as was drawn from the proved facts in the 
Oalcutta case. 

In my view, it is impossible to draw the 
inference that the tenancy in the present 
case 18 a tenancy-at-will or a tenancy deter- 
minable ut short notice. It appears’ to me 
that the buildings which have been cone 
structed on this plot and maintained by 
generations of this family are saech that 
no one would have built if his tenancy was 
a precarious one. It must be remembered 
that the defendants’ family were weavers 
andthe family continued to ply that trade 
until to-day. They were certainly in the 
past humble folk who could not be expected 
to erect pakka constructions costing a 
considerable amount of money. The pre- 
sent buildings must have meant a very 
considerable outlay for people of this clags, 
and from the nature of the building, I am 
bound to hold that the tenants built it 
because they knew that their interest in the 
land was secured and permanent. Had 
their interest been precarious, itis inconceire 
able that a building of ‘this kind would 
have been erected by them, The’ facts, 
as proved, show that the landlords never at 
any time objected to the construction of 
this very substantial building, and shough 
itis common knowledge that the value of 
land wi villages has risen considerably, they 
never made any attempt to obtain any rent 
from these tenants. 

It has been argued that the fact that no 
rent was paid for this land strongly suggests 
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that. the tenancy was a tenancy-at-will. 
The fact that no rent is payable is entirely 
consistent with a tenancyeat-will; but a 
_tenancy-at-will cannot be inferred when 
‘it is known that the tenant who was pay- 
‘ing no rent constructed such a substan- 
tial building as that which stands on this 
land. Failure todemand rent may be due 
to the inaclivity or kindliness of the land- 
lord ; but there is notbing in this case to 
suggest that the landlord was either inactive 
‘or kindly disposed towards the defendants, 
The learned Munsif found as a fact that 
the plaintiff and his fatherhad heen ex- 
tremely vigilant and had dispossessed the 
‘tenants of their kasht land. The lower 
‘Appellate Court makes no reference to this 
finding, and therefore, L'do not base my 
‘decision upon it. However, itis clear tnat 
there is nothing in the findings of tLe lower 
Appellate Court to suggest that failure to 
demand rent was due to anything other 
‘than the fact that norent was payable for 
this land. The fact that land with a house 
‘upon it has been held for many years at a 
uniform or nominal renthas frequently 
been relied upcn to support an inference 
of a permanent tenancy ofland. In my 
view, the fact that fore hundred years no 
‘rent bas been demanded or paid is equally 
.good ground for inferring a peimanent 
tenancy, particularly when it is found that 
the land together with the buildings upon 
it hag devolvedfrom generation to genera» 
tion of the same family. [thas been strenu- 
ously argued that an inference of a permae 
“nent tenancy should not be drawn even 
where substantial buildings have been 
‘erected unless such buildings are of pakka 
construction. Had the “present buildings 
been pakka, the case would have been 
beyond all argument ; but in my view, the 
true test is not whether thé buildings are 
pakka but whether the buildings are of a 
substantial nature. In Kamal Kumar 
Datto Y. Nanda Lal (1), the question whe- 
ther'the existence of pakka buildings is 
necessary to support an inference of perma- 
nency was discussed by Rankin, O. J. At 
p: 745* he stated 4 — | 
“In! Abdul Hakim Khan v. Elahi Bakhsh (3), 
Ohakravarti, J ,-as a-result of -his analysis of previous 
decisions, considered that the absence of permanent 


ka buildings on the land would ordinarily be 
Bait a claim for permanency. What I thi he 


meant by this statement was ‘that unless permanent 

buildings existed on the land the tenant would 

not, asa xule, be able to point to anything more 

than matters which oan be explained by the reluct- 

~"(3) 52 O 43; 85 Ind. Oas. 103; A I R 1925 Oal, 309; 
99 0 WN 138, 
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ance of a landlord to eject a reasonable tenant, 
i. ¢., to point to any other element showing that the 


tenant's long occupation! at a uniform rate of rent 


is unequivocally referable toa permanent right. In 

my opinion, it cannot be laid down that the existence 

a unequivocal or 
o 


unambiguous faot for the pur an inference in 


‘favour of the tenant.” 


Tte necessity or otherwise of the existe 
ence of pakka structures: to support an 
inference of: permanency’ was also consi- 
dered by Iqbal Ahmad, J. in Sitara. Shah- 
jahan Begam y. Munna, 100. Ind. Cas. 479 
(4). According to the learned Judge, 

“a pakka building is a building more permanent 


than a kachha one, but a mere’difference' -in the 


degree of permanence could not alter the nature of 
the tenancy. The fact that a kachka house had been 
in existence for-a period of more than‘sixty years and 
had passed by succession to the heirs of the lessee 
who originally built the house, might be enough to 
lead to the presumption that the lease was a per- 
manent one,” 

In Pramatha Nath v. ‘Champa Dasi (5), 
a Bench inferred that a tenancy was a per- 


manent one though there was no evidence 


‘that there had ever been any pakka build- 
ing or structure erected'on the land. As I 


have stated earlier, each case must depend 
upon its particular facts. Normally the 
existence of unsubstantial kachha struc- 


tures would not ‘lead unequivocally to 


an inference of permanency; but where it is 
found that the structures, though kdchha 
are of the most substantial nature and are 
such as no poor man would be likely to 
‘build upon land unless his interest in the 
land was secured, then an inference of pere 
manency is the only one which can be 
drawn. The inference of permanency can 
only be drawn where the facts point irre- 
sistibly to such a conclusion. Where the 
facts are equally consistent with perman- 
ency or a‘tenancy-at-will, then permanency 
cunnot be inferred; but where the facts are 
inconsistent with a tenancyeat-will, and 
consistent only with a permanent tenancy, 
the latter is the only inference which ‘can 
be drawn and the permanency of the 
tenancy must legally be inferred, In my 
Judgment the facts of the present case 
unequivocally and irresistibly point to a 
tenancy of a permanent nature, and that 
being so, I hold thatthe decision of Wort, J. 
is right and must be affirmed. I ‘would 
therefore dismiss this appeal with costs. 


Mohammad Noor, J.—I agree. _ 
D. ; - - Appeal dismissed. 
(4) 100 Ind. Oas. 479; A I R 1997 All, 342. 


(5)56 O 275; 118 Ind. Oas. 358; A IR 1939 Oal. 473: 
Ind. Rul. (1929) Oal, 641; 1929 Oal. 473; 
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ALLAHABAD HIGH COURT 
Second Appeal No, 1443 of 1936 
April 25, 1939 

THom, O.J. AND Ganga Natu, J, 
Panart RAM WGHANDHR-—PLAINTIRE — 
APPALLANT 
__ versus í 

E Pandit MAHARAJ KUNWAR 
AND ANCTHER—DBFBNDANTS —R ESPON DENTS 

Transfer of Property Act IV of 1552), ss. 53-A, 
.53— Lease of certain property not executed accord- 
tng to provisions of law—Lesses obtaining posses- 
sion of properiy— Part of property demo- 
lished by lessor—Suit by lessee agarnst lessor for 
injunction restraining him from snterfereng with 
lessee's rights in property—Lessee relying upon 
s, 53-A— Lessee although plaintiff, held, could rely 
upon 8. 53-A and suit was matntainable—Mortgagor 
leasing out mortgaged property to` third person 
during pendency of mortgage sutt—Property sub- 
sequently soldto mortgagee at private sale and decre- 
tat amount paid out of sale constderatron— Lease, 
tf tnealtd under s. 52. ' 
` Where a person- has been party toa transfer 
which 18 invalid because the formalities of the law 
have- not been complied with, then that person 18 
to be debarred from enforcing, as agaist his 
tiansie1ee, any right ın respect of the property of 
which the transieree has taken orccntinued in pos- 
session. in other words, the intention of the Legis 
lature 1M enacting 8. 5c-A, Tianster of Property 
Act, plainly was thatthe transteror was not to be 
entitled merely because the transfe: was invalid as 
the result of a non-compliance with the formalities 
of the law to enforce, as against the transieree, a 
right which the deed of tiansier was intended to 
convey. |p. 409, col. 1 | i 


. The  plamtıt had: obtained a lease of certain 
PONTE The -lease was duly 1egistered, It was, 
wever, not eigned by both the lessor and the 


Ar 


lessee ın accoraance with the provisions of 8. 107, 
Transfer of Property’ Act, Neverthéless, the plaint- 
iff had obtaimed possession of the subjects leased. 
While the plaintiit was thus enjoying the property, 
the defendants who had subsequently purchased 
the property thom ‘the lessor demolishea part of the 
property. Plait brought a suit for imjunction 
restraining the defendants from intexfering with the 
Tights of the plaintifi as lessees, He relied upon 
the provisions of s. 54s, Transfer of Property 
Act, and pieaded that though the iease was invulia, 
defendants were not entitled to éject him by a pro- 
cess of lawor otherwise : 
, Hela, that. in iact the defendants were seeking to 
assert rights covered by the contiact. The piant- 
uff sought merely to debar them from doing Bo; and 
was thus merely seeking to protect bis 11ghts. in 
a sense, in the proceedings he was really a defend- 
ant and-there was nothing in the terms ot 8. 53-A, to 
disensitie hım from :maintaiming the suit, Dant- 
mara Tea Co., Liu. v. Frobodh Kumar Das (1), dis- 
tinguished, Pir Buz v. ‘Mahomed Tahar (2), ex- 
A Mortgages brought a suit to enforce the 
mortgage and obtained a decree. During the 
pendency of the suit the mortgagor executed-a lease 
of the mortgaygea property ın tavour of a third 
person, The piopelty was subsequently sold to the 
mortgages at u private Bale and the eutue deeretal 
amount was puid out of the sale consideration: `- 


Held, that the lease executed by the mortgagor 


Was not invalid under the piovisions of s, 52° inas- 
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much as the execution of that lease did not affest 
the rights of any party to the mortgage suit. 


S. A. from the decision ofthe Additional 
Sub-Judge, Moradabad, dated May 23, 
1936, 


Mr. S.N. Seth, for the Appellant. 


Messrs, Panna Lal and Shabd Saran, 
for the Respondents. 


Thom, C. J.—This is a plaintiff's appeal 
and arises out of a suit in which the 
plaintiff prayed that ia) a perpetual ine 
junction may be issued to defendants Nos: 1 
and 2 restraining them from doing anye 
thing towards the demolition ofthe house 
and from doing anything as might mtere 
fere with the plaintiff's rights as lessee; 
Laid at Rs. 25; (b)defendants Nos. 1 and 
2 may be ordered to restore the demolished 
portion of the house to its original cone 
dition, otherwise, it may be caused to be 
reconstructed at the expense of defendants 
Nos.1 and 2 through the Court Amin. In 
case defendants Nos. 1 and2 do not pay 
the cost of construction, the house may be 
restored toils original condition at the 
expense of the plaintiff and the amount 
spent may: be awarded to the plaintiff 
against defendants Nos. 1 and 2 This 
second appeal has been referred to a 
Bench by a learned Single Judge in this 
Court and is, in his opinion, one ia which 
an important question of law was involved, 
On August è, 1931, Brij Lal sold a housé 
to the defendant Mahara; Kunwar in dig- 
charge of his liability under two decrees 
obtained by Maharaj Kunwar on the basis 
of two mortgage deeds. The price of thé 
house was fixed at Rs, 8400. The amount 
due under the mortgages was Rs. 4,762, 
Out ofthe sale consideration, the afore- 
mentioned mortgages were paid’ off and 
the balance of the sale price was paid in 
discharge of a debt to one Babu Kam. 
Thesum of Rs. 35 was paid in cash to the 
vendor. During the pendency of the suits, 
in which the aforementioued mortgage 
decrees were obtained, Brij Lal executed a 
lease for the period “of 11 years on 
November 30, in favour ot the plaintiff- 
appellant. This lease was duly registered 
and the appellant executed a registered 
qabultat. ie lease, however, was not 
signed by both the lessor and the lessee 
in acgordance with the provisions of s. 107, 
Transfer of Property Act. Nevertheless, 
alihough the lease was thus invalid the 
appellant Ram Ohander obtained possession 
of the subjects leased and he is still in 


( 


368 
possession thereof. The suit out of which 
this appeal arises was instituted when 
Maharaj Kunwar demolished part of the 
roof of the said house. It ie alleged by 
-the plaintiff that -Maharaj Kunwar acting 
in collusion with the Municipal Board of 
Moradabad indaced the Board to issue an 
order for the demolition of that: part of 
the house which: was occupied by the 
plaintiff cnthe ground that the building 
was dangerous. 

‘The trial Court dismissed the suit on the 
ground tbat it was barred under s. 52, 
Transfer of Property Act. The lower 
Appellate Court has upheld the decision 
of the learned Munsif upon the additional 
ground that tbe lease granted to the plain- 
tiff was invalid in view of the provisions 
of s. 107, Transfer of Property Act. The 
lease’ was not signed by both parties in 
accordance With the provisions of the latter 
section. We may dispose briefly of the 
contention that the suit must fuil because of 
the provisions of s. 52, Transfer of Pro- 
perty Act. It is true that the lease in 
favcur of the appellant was executed 
while the suits onthe basis of the mort- 
gages in favour or Mahara] Kunwar were 
pending. Thesale of the property mort- 
gaged to tte mortgagee, however, was a 
private sale, and furthermore, the entire 
decretal amounts under both decrees were 
paid out of the sale consideration. In these 
circumstances it cannot be maintained that 
the lease of November 30, 1930, executed 
by Brij Lal in favour’ of the appellant is 
invalid under the provisions of 8. 52 inas- 
much asthe execution of that lease did 
not affect the rigbts of any party to the 
suits upon the basis of the mortgages in 
favour of Maharaj Kunwar. 

The main contest in this appeal centred 
round the interpretation of s 53-A, Transfer 
of Property Act. It was contended on 
the one hand for the appellant that having 
obtained possession in terms of the lease 
executed in his favour, being in possession 
‘and being willing himself to perform his 
part of the contract of lease though 
the lease was aot signed by both 
parties, the respondents were not entitled 
to" eject him by a process of law 
or otherwise. For the respondents, upon 
the other hand, it was contended that the 
appellant could take the’ plea based upon 
B. 53-A, Transfer of Property Act, oniy in 
defence toa suit to eject him or to* any 
interference with the ‘enjoyment of his 
rights under the lease which was held to be 
invalid. He was not entitled, it ‘was main- 
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tained, to bring a suit upon the basis of the 
lease and claim an orderthathe be left. 
in undisturbed possession Of the property 
leased to him; in other words, that whilst 
the benefits of 8.53 A, Transfer of Property 
Act, were open to him if he were a defen- 
dant they could not be extended to him in 
a casein which he was a plaintiff. Section 
53-A refers to the case of acontract by a 
transfer effected by a written, document 
which has either not been registered or 
has not been completed in . accordance 
with the law. In regard to such transactions 
the section enjoins ea es 
“then, notwithstanding that the contract, though 
required to be registered has xot been regi 
or, where there ıs an instrumént of transfer, that the 
transfer has not been completed in the manner 
prescribed therefor by thelawfor the time being 
in force, the transferor Or any person claiming under 


him shall be debarred from enforcing against 
iming under him 


any right in respect of the property of which the 
transferes has taken or continued in possession, 
other than a right expressly provided by the terms 
of the contract,” i , 

lt was contended for the plaintiff that in 
the present suit he was merely seeking the 
remedy which 8; 53-A, Transfer of Property 
Act, afforded him: In other Words, he was 
seeking to debar the defendants from 
enforcing against him a right in respect 
of the property of which he had taken 
possession. lt was maintained for thé 
respondents on the other hand_ that. the 
‘benefits of the provisions of s. 53-A. were 
only available to a party in litigation who 
was a defendant. In support of tnis conten- 
tion, the learned Oounsel for the respondents 
referred tothe casein Dantmara Tea Co; 
Ltd. v. Probodh Kumar Das (1). This- deci- 


‘Sion Clearly supports the defendants’ con- 


tention. The case is, however, distinguish- 
able from the present because there the. 
transferee sought a direct reliefin support’ 
of his title. Toe decision appears to nave ` 
been based upon cértain observations of, 
Lord Macmillan in the Privy Council case 
in Pir Buz-v. Mahummad Tahar (2). At: 
p. 916*, of the: judgment of the Board; it is: 
Observed: ` E l l f 

“It remains to take noté of the ` fact that since, 
the present suit was brought, the law in India has, 
been altered by the Transfer of Property (Amend-. 
ment) Act, XX of 1929, which has inserted a new, 
s. 53-A inthe principal Act, whereby a defendant 
inan action of ejectment may, in certain | cir- 


(1) 41 OW N 54. l 

(3) (1934) A L J913; 151 Ind. Oas. 328. A I R 
1934 P O 235; ôl IA 388; 58B 630; 7 R PO 60; li 
O W N 1145; 40 LW 402; (1934) M W N 1037; 187 
RD 469; 36 Bom. LR 1195; 600 LJ 370; 67M LJ. 


865; 16 PLT 1 (P O). 
“Page of (1934) (ioe) ar L.é—(ady Tn 
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cumstances, effectively plead posseasion under, an 
. unregistered contract of sale in defence to the action. 
‘Their Lordships’ views, as expressed in the present 
case must therefore be understood to be referable’ 
to the state of law before this ial importation 
into India of the English equitable doctrine of part 


performance.”, 

Learned QOounsel for the defendante» 
respondents founded particularly upon the, 
words 

“whereby a defendant in an action of ejectment 
may, in certain circumstances, effectively plead 
possession under an unregistered contract of sale in 
defence to the action " 


In the firat placeitis to be noted that 
the above observations of the Board are 
obiter; and, secondly, it does not at all 
follow from these observations that their 
Lordships intended to lay down that. 
the only remedy which was open to a 
transferee under s. 53-A, Transfer of 
Property Act, wasto plead as a defendant 
In possession under an unregistered or 
inValid document, We would note further 
that the above observation concludes with 
the statement that the views of the Board 
as expressed in thecase, must be under 
stocd to be referable tothe state of law 
before the introduction of s. 53-A, into the 
Transfer of Property Act in 1929. In our 
Judgment, that part of s. 53-A, Transfer 
of Property Act, under consideration pre- 
sents little difficulty. The words appear 
to us to be perfectly simple and straight- 
forward. Where a person has been party. 
toa transfer which is invalid because 
the formalities of the law have not been 
complied with, then that person is to be 
debarred from enforcing, as against his 
transferee, any right in respect of the 
property of which the transferee has taken 
or continued in possession. In other words, 
the intention of the Legislature plainly 
was that the transferor was not to be entitled 
merely because the transfer was invalid 
as the result of a non-compliance with the 
formalities of the law to enforce, as against 
tLe transferee, a right which the deed of. 
transfer was intended to convey. 


‘Now, in the present case, what is it 
that the plaintiff is attempting to do? 
He is not attempting toset up a transfer 
which is invalid; he has not instituted: a’ 
suit for the declaration of the validity of the 
transfer: he has not instituted a suitin which 
he claims an order against the defendant: 
directing him to perform any covenant of ' 
the transfer. What he is seeking to do is to 
` debarthe defendants from interfering with 
his possession into which he has entered ' 
with the consent of his transferor after:the* 
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execution of atransferin his favour. He 
is, in other words, seeking to defend the. 
rights to which he is entitled under s 53-A, - 
Transfer of Property Act. Defendants Nos, 1 
and 2in demolishing part of the property 
of which the plaintiff had obtains. 
ed possessiuh were acting suo motu 
with tLe aid of the Municipal Board of. 
Moradabad. The defendants it is who are 
seeking to assert rights covered by the. 
contract. The plaintiff seeks merely to. 
debar them from doing so; the plaintiff 
is seeking to protect his rights, Ina sense,. 
is the proceedings he is really a defendant 
and we see nothing in the terms of s. 53-A, 
Transfer of Property Act, to disentitle him 
from maintaining the present suit. Defen- 
dant No. 3 is the Municipal Board of 
Moradabad. Although impleaded they did 
not enter appearance or contest the plains 
tiffs claim. Counsel on behalf of the 
Municipal Board, however, bas appeared in 
appeal before us andhas contended that 
in any event no perpetual injunction should 
be granted as against his clients. The 
Municipal Board, under s, 263, Municipali-« 
ties Act, have certain duties imposed upon’ 
them by the Legislature, in relation to 
property -situated in the Municipality. 
In certain cases, ifthey are satisfied that- 
property constitutes a danger to the public,” 
they have a right and. duty to order its, 
demolition. Asthe property stands at the 
present moment, however, we hold that the ' 
Municipal Board have no right to order 
They did not appear to` 
defend in the present suit and therefore 
it must be taken that at the -present junc- 
ture there is no reason for an order for- 
the demolition of the property under s. 263, 
Municipalities Act. Furthermore we would 
observe that the learned Judge in the lower 
Court has found that the house is in a good ` 
condition. He remarks in the course of 


his-jadgment ; < 
Court's inspection note showa that 


“The lower i 
beams and planks of the ceiling were as good as new | 
and neither the ceiling nor the walls ‘ahowed any 


sign of decay or danger of falling down.” 


The plaintiff has claimed Rs. 100 in name 
of damages. The learned Civil Judge in. 
the lower Appellate -Court has observed. 
at the conclusion of his judgment that if: 
he had- not held the suit- barred, he would’ 
have awarded the plaintiff Rs. §0 as 
damages. We consider this, in this suit, - 
to be a reasonable award in the circums. 
stances. In the result, we allow the appeal: 
and set aside the. order of the lower- 
Appellate Court. We -grant. a perpetual- 
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injunction restraining defendants Nos. 1 
and 2 from doirg anything towards the 
demolition of the house in suitand from 
interfering with the plaintiff's rights asa 
lessee We further grant an injunction 
restraining defendant No. 3 from demolish- 
ing the house so long as its condition 
rema‘ns as at present. We farther grant a 
decree to the plaintiff for the sum of 
Rs. 50in name of damages as against 
defendants Nos. 1 and 2. The plaintiff is 
entitled to his costs against defendants 
Nos. 1 and 2 throughout. 
B. Appeal allowed. 
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MADRAS HIGH COURT 
Criminal Appeal No. 328 of 1938 
December 9, 1938 
LAKSHMANA Rao, J. 

PUBLIC PROSEOU TOR—APBPLLANT 

versus _ 
NATESA PILLA]—RgsponpDgEnNt. 

Emigration Act (VII of 1922), 8. 35 (2) (b)— 
Person assisting workers to emigrate for working on 
hire—Agreement to work for hire need not be proved 
Jor offence under e 25 (2) (b). | 

When a person assists or attempts to assist 
skilled workers for emigrating to a place outside 
India for working on hire at his shop, it is not 
necessary for convicting that person of an offence 
under s. 35 (2) ib) to prove that there was an 
Agreement between the person and the workers to 
wo1k for hire, Neither it is necessary to consider 
whether the workers were in fact engaged by such 
person at his shop. 


Or. A. against acquittal by the Oourt of 
the Session, East Tanjore Division, in C. A. 
No. 5 of 1938. 

The Public Prosecutor in person. 


Messrs. Nugent Grant and N. Ramaswami 
Ayyar, for the Respondent. 


Judgment.—This is an appeal by the. 


Provincial Government against the acquit- 
tal of the respondent of an offence under 
8: 25, cl. (2) (b), Emigration Act. The res- 
pondent is the proprietor of M. B. Natesa 
Pillai Oompany, Cigar Manufacturers, 
Trichinopoly, and the undisputed facts are 
that on July 2, [931, ten perscns described 
as cigar workmen went to P. W. No. 4, the 


clerk of the forwarding agents of Nalesa, 


Pillai Company at Negapatam, with Ex. O, 
the lejter written under the orders of the 
respondent, requesting the forwarding 
agents to make the workers start comiqrtably 
to Klang to which they were bound, It 
‘appears from the letter that a sum of Rs. 250 
bad been gent to the Forwarding Agents the 
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previous day ihough. ib is also mentioned 
that the workmen were bringing with them 
money for their steamer fare and expenses, 
and P. W. No. 4 arranged with the deck 
passenger broker for tickets. The requires 
ments of s. 16, Emigration Act, were not 
complied with, and the workmen were 
detected and questioned at the wharf. It 
transpired that they were assisted by the 
Forwarding Agents at the request of the 
respondent and Ex. O, the letter, came to 
light. The respondent had infringed the 
provisions of the Act previously and by 
Ex. D, the memorandum, an explanation 
was demanded from him. Exhibit D-1, 
the reply, was received and it was alleged 
that the workmen requested the respondent 
to send them to his shop at Klang. They 
were told that hands were not needed but 
they persisted saying that they would go at 
their own expense and work in his shop if 
work was found cr in other shops, and 
begged him to write to his agents to help 
them to secure tickets. So he wrote Ex. O, 
the letter to the Forwarding Agente, and 
they arranged for the tickets. 

The prosecution of tne respondent under 
s. 25, cl. (2; (b), Emigration Act, was sance 
tioned in due course by the Protector of 
Emigrants, and the case was restricted 
during the trial to three of the workmen, 
viz, Periyanayagam, Paramasivam and 
Manicknm. The respondent pleaded that 
Ex. O wus written by his manager without. 
his consent or knowledge, and denied having 
assisted or attempted to assist the workmen 
to emigrate. He pleaded further that those | 
workmen were emigrants as defined in 
s.,2,% cl. (1) (b), Emigration Act, and Periya- 
nagam as his sole witness supported him, 
But the defence case was disbelieved by the 
Sub-Divisional Magistrate and the respon- 
dent ‘was sentenced under s. 20 (2) (b) of 
the Act to pay a fine of Rs. 100 with simple 
impriscoment for three monthe in default. 
An appeal was taken to the Sessions Judge, 
and he, too, disbelieved the case of the res- 
pondent that the workmen were emigrants 
aB defined in 8.2, cl. (1) (b) of the Act, and 
that Ex.O was not written at his instance. 
The Sessions Judge further held that the 
workmen wanted to depart by sea out of 
British India for the purpose of and with 
the intention of working for the respondent 
but acquitted him because there was no 
evidence of an agreement between the 
patties and the respondent cannot cons 
sequently be said to have assisted them to 
emigrate contrary to the provisions of the 
Emigration Act. 
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The case of the respondent that the parti- 
cular workmen were emgirants as defined in 
B. 2, cl. (1) (b), Emigration Act, was rightly 
disbelieved, and it ‘ig ‘beyond dispute that 
they are skilled eworkers as defined in the 
Act. The permission of the Local Govern- 
ment for assisting skilled workers to emigs 
rate was not obtained as required by s. 16 
of the Act and so far as is material, s. 25 
(2) (b) provides that whoever except in 
conformity with the provisions of the Act 
assists or attempts to assist any person to 
emigrate or attempt to emigrate or to leave 
any Place for the purpose of emigrating 
shail be punishable with fine wnich may 
extend to five hundred rupees. ‘That there 
was an attempt to emigrate in this case 
cannot be disputed and it is obvious that 
the respondent attempted or assisted those 
Workers to attempt to emigrate to Klang. 
The workers are not related to him and 
they wanted to go to Klang for working for 
hire. An agreement to work for hire 18 not 
necessary for an offence under s. 25, cl. (2) 
(6) of the Act, and it is unnecessary to con- 
sider whether as found by the Sub-Divi« 


Bional Magistrate the workers must haye 


been engaged by the respondent to work in 
his shop at Klang. The guilt of the respon- 
dent under s. 20, cl. (2: (b) admits of no 
doubt and the order of acquittal cannot be 
sustained. Jt is therefore set aside and the 
order of the Sub-Divisional Magistrate cone 
Victing the respondent under s. 25, cl. (2) 
(b) and sentencing him to pay a fine of 

100 with simple imprisoment for three 
months in serait 18 restored. 


N.*D. Acquittal set aside. 


; OUDH CHIEF COURT 
Firat Oivil Appeal No. 15° of 1936 
August 31, 1939 
, THomas, U. J. AND RADHA KRISHNA, J. 
LAL DURGA BUX SINGH AND OTHERS— 
g P LAINTIFF8S— APPELLANTS 
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uri ees Act (VII of 1870), 4. 7 (iv) (b 
Sch. II, Art. 17 yi gus of ie ke ° 
decided in first instance u allegations in plaint 
—Words “ enforce the right coorsvone a Property, in 
4, LAN) (b), meaning of —S. 7 (iv) (bj, applicability 
of it for partition with allegation of joint 
possession—Allegation found to be untrue—Oourt-fee 
rpa jable is ad valorem under s. 7 (iv) (b), 

; he ga ee in the first fe 
stance, | upon the allegations contained in 
the plaint, If the plaintiff alleges in a suit for 
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partition that he is in joint possession of the propar- 
ty and on a plea raised by the defendant the 

finds that the allegation is untrue, then it 
would bethe duty ofthe Oourt to decide whether 
the relief claimed involves the relief for possession 
or not. If it does not, then the suit is liable to 
be thrown out on the ground that a relief for 
partition cannot be ted without the relief for 
possession, the relief for posseasion is involved, 
then the O would call upon the plaintif to 
meke good the deficiency in court-fee, Narda- 
lal Mukherji v. Kalipada Mukherfi (1), relied on. 
[p. 374, ool. 2.] 

The words “enforce the right to share in any 

roperty,” in s. 7 (tv) (b), Court Fees Act mean to 

restored to possession of the share in any prop- 
erty; in other words, where ths plaintiff who sues 
for partition and is out of possession claims the 
relief of partition, his suit is covered by s. 7 
(iv) (b). (p. 375, col. 1} 

Section 7 (tv) (b) ofthe Court Fees Act will not 
apply to cases where the plaintiff is in joint poss- 
ession of the joint family property but it must 
apply to cases where he ie out of possession of it, 
or is excluded from the enjoyment thereof and 
seeks partition which means recovery of or restora- 
tion to such enjoyment although the enjoyment 
after the decree is to be not by way of joint pos- 
session but by separate possession of that which 
falls to his share, |+bid.]} 

In a suit for partition of joint family property 
where the plaintiff alleges joint possession, the court- 
fee is levied under Ait. 17 (vt) of Boh, IL ands.7 
(tv) (b) doesnot apply tosuch suits. The principle 
is that such a suit involves merely a change in tho 
enjoyment of the plaintiff's share and merely seeks 
to change the mode of enjoyment of the property 
and hence this particular relief is incapable of 
being valued at money, but if the Oourt finds that 
the plaintiff is out of possession and must sue for 
en ad valorem court-fee is payable either under 
8s. 7 (iv) (b) or onthe relief for possession. Ganga 
Prasad v. Bhawani Bhikh 3 and Asa Ram v. 
Jagannath (8), referred to. [ibid. 


F. O. A. against the decree ‘of the Civil 
Judge, Partabgarh, dated September 30, 
1935. 


Messrs. Ali Zaheer and B; K. Dhaon, for 
the Appellants. ee 


Messrs. H. Husain and H. H. Zaidi, for 
the Respondents. 


Judgment.—Tohis is. the plaintiff's 
appeal ina sult for a declaration of their 
shares in the properties mentioned in 
Schs, ILL and IV attached to the plaint and 
for partition thereof on the allegation 
that they formed a joint Hindu family with 
the defendants and that the properties 
in sut were the joint family properties 
of the parties. The appellant No, 6°is a 
purchaser from the plaintifs and was 
joined as an appellant in the appeal in this 
Court. The of the family as 
given in the judgment of the Oourt below 
and admitted between the parties may - be. 
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. .rAprOduced here to elucidate facts :— 5 
: i -< 

4 BARWAND BINGH 5 

Audan Singh Zalim Singh Dunia Singh ¢- Mahip Singh - 
Faqir h Bingh j | . 
(childless). Udit Narain Sheo Narain 
~ l Singh. Singh. 
a F | 
Rac Madho Singh Behari Ranmast Singh 
\ a he Sukhmangal Singh [ | 
-, ee oak Durga Bakhsh Mahadeo Bakhsh 
(plaintiff No, 3.) Singh. Singh 
(plaintiff No. 2.) 
ae TT Bhola Singh . Sripal Singh ME 
(plaintiff No. 4.) (plaintiff No. 6.) i. 


7 ` Bheo, Ambar Singh | Din Dayal Singh 











! Basant L ingh. 
: Jagmohan Singh Indarpal Singh. Bishnath Bijai Bahadur Sripat Singh 
e 7 =e Singh wi 
Bhagwat Sing ; Ambika Bakhsh Sin 
a Dharampal (defendant No, 1 i 
d l ae ., Singh - 
Jagpal Singh Ranchhor- Bitla Bakheh (defendant No. 4.) 
“ (defendant pal Singh Singh i _ 
b NO. - 9.)- (defendant . [ ————S | < 
i No. 6.) . Harpal Bingh  Nandpal Singh 
Se . (defendant No, 9.) 
| WE A WA Bindesharipal 
Sheopartab Sin gh JaintipalSingh `- ~ ingh - | 
(defendant No. 7.) (defendant No.8.) (defendant No. 10.) l 
APE 
Partab Bahadur Jagdish Bahadur 
> ‘ Singh l ns Singh 
(defendant No. 2.). (defendant No. 3.) 


It may. be noted ‘that the plaintiffs 
Nos. 110 5 are the descedants of Zalim 
Singh, the second son of Barwand Singh, 
the ancestor,.and the defendants are the 
descendants of Audan Singh, the first son of 
Barwand Singh. 

The plaintiff? case as disclosed in. the 
plaint is that Ateha was the parent estate 
‘of the family and was established in the 
pargana of that name in the District of 
“Partabgarh about 300 years ago. On par- 
tition it was divided in two taluqas, è. e. 
Umrar and Rajapur-Naseerpur Taluqas, the 
latter .faling to the share of “Thakar 
Barwand Singh and consisting, of geyen 
villages in.Rajapur and_ five villages in 
Naseerpur, . Thakur Barwand Singh in his 


lifetime prescribed the shares of each ‘of 
his four sons.about the year 1231 Fasli 
with a view to avoid a dissension among 
them, but this partition never took effect 
and the family continued to be joint as 
before. On the death of Barwand Singh 
in 1240-41 Fasli Bheo Ambar Singh, his 
grandson, took possession of the estate as 
Audan Singh had predeceased his. father. 
It is alleged. that Sheo Ambar Singh came 
into possession as karta of the joint. family’ 
and remained in possession till the annexa- 
tion of ‘Oudh. The settlement of three: 
villages was made with Lal Sheo Ambar- 
Singh in 1224 Fasli and the setrlement-of 
11‘ villiges was: made with other revenue 
payors. _Later, however, it was recommend- 


1939 
~ ed that the settlement of all the 14 villages 

e made in favour of Ləl Sheo Ambar 
Singh and was, in fact, madé with bim 
(vide Form.A of Ex, A-65).. 
The plaintiffs’ case further is that the 
engagement of Sheo Ambar Singh with the 
. British Government in the second summary 
settlement, thé. execution: of the qabuliat 
(it is alleged that no. list of villages is 
attached to this gabuliat) and the passing 
of Act I of 1869 and the inclusion of Lal 
Sheo Ambar Singh’s name in Lists Nos. 1 
and 3 of that-Act did not affect the cha- 
racter of the property in his hands and it 
Temained..joint family property. of the 
parties, It is alleged that no sanad in 
respect of this estate was at any time 

anted to Lal Sheo Ambar Singh and he, 

y his admissions, statements and conduct 
convinced the members of‘his family that 
he was holding the estate in the interests 
of all the members of the family. After 
the death of Lal Sheo Ambar Singh his 
youngest gon Lal Sripat Singh became the 
karta, and on his death, ihe defendant No. 1 
became the karta, but he soon misbehaved 
and stopped the allowances of the plaintiffs 
and hence the present suit. 

In para. 17 of the plaint it was alleged 
that as it was a suit for partition of the 
family property, a portion of which was 
enjoyed by the plaintifs and owing to the 
existence cf their beneficial interest in the 
estate a fee of Ras. 10, only was paid. 

Out of the ten defendants, the first three 
defendants alone, t. e. the present holder of 
the taluga and his two sons, contested the 
suit, The other defendants kept out and 
allowed the suit to proceed ex parte against 
them. The defendants Nos. 1 to 3 traversed 
all the allegations of the plaintiffs in the 
plaint and raised several defences which 
led tothe framing of a large number of 
issues in the trial Oourt. One defence 
may particularly be mentioned here which 
-w88 that the plaintiffs or their predeces= 
sors had never been in poseession of any 
part of the estate and that the court-fee paid 
"was not sufficient, 


The trial Court found on merits against 
the plaintiffs and on the question of suth- 
-ciency cr otherwise of the couriefee it decid- 
‘ed as follows :— 


artition. But 
n cultivat- 


= 


‘ef which are on file and they need not be rele 
Te- 
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lease or by enhanced rents. But a tenancy chara- 
cter finally determined by. the said and 
ejectments and in a ska Sea Oourt, cannot be 
ignored in view of this fact only that the plain- 
tiffs never lost actual possession. Mere possession 
as tenants cannot therefore be joint ion 
with the talugdar so as to entitle ition and 
on Rs. 10 court-fes only. As to the plaintiff's 
holding groves, if it were a fact, papers must have 
been filed; and so I do not believe that allegation; 
I, therefore, hold that plaintiffs are liable to pay 
ad valorem court-fee; and they have to make up the 
deficiency.” |. 

and it dismissed the suit. 

It is noticeable that the finding of the 
Court below that the plaintiffs were liable 
to pay ad valorem courtefee and had to 
make up the deficiency was not incorporated 
in the decretal part of the order. It is 
dificult to see how it could be when the 
question of merits was also simultaneously 
decided against the plaintiffs and suit 
dismissed on merits, The Oourt became 
functus officio for the purposes of realising 
the deficiency. ' 


The plaintiffs appealed and on their 
memorandum of- appeal paid a court-fee of 
Rs, 10, on the ground that the suit was 
for a partition of co-parcenary property, a 
portion of which wasin the enjoyment and 
pessession of the appellants. 

The appeal was admitted subject to the 
question of court-fee, Oa receipt of the 
record from the lower Oourt, the office 
made a report on June 26, 1936, that on 
the finding of the trial Oourt that as the 
appellants were not in possession ad 
ralorem courtefee was payable, a deficiency 
of Rs. 2,145, for the Oourt below and a 
like sum for this Court was called for, 
On October 1, 1936, the following order 
was passed on the above report by a Bench 
of this Court ;— 

“This 18 an office report about court-fee. The 
plaintiffs-appellants brought a suit for partition of 
8 ang oa estate on the allegation that it was 
joint y property. They alleged that they 
were in possession of a portion of the joint estate 
detailed in Sch. 2 attached to the plaint. The 
defendants seem to have denied the property 
entered in Sch. 2 being part, of the joint estate 
and an Issus No. 12 was framed on that point. 
The lower Oourt has not recorded any finding on 
that Issue but it has held that the ocourt-fee of 
Rs. 10, paid on the plaint was insufficient because 
the fact of their cultivating some lands in the 
estate as tenants cannot constitute joint possession 
with the talugdarj The offite has reported that the 
clear object of the plaintiffs is to obtain: a decision 
on the question of title and to recover possession 
in the guise of a claim for partition. It is well 
possible that this may be so In fact.the view 
seems to be borna out by certain observations of 
the learned Oivil Judge to which our attentidn 
has been drawn by-the learned Counsel ‘fot -thè 


- defendant-responderts, However the rale is wall 


settled that quastions regarding ocourt-fee must 


x 
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‘primarily be decided on the allegations contained 
in the plaint. It seems clear that the plaintiffs 
‘Claimed to be in joint possession of part of the 
estate. This allegation has-not been disproved in 
the lower Court as the issue relating to it has 
been left undecided. In the circumstances we 
must for the purpose of deciding the question of 
court-fee assume that the plaintiffs are in posses 
‘sion of part of the Rajapur estate. In such oir- 
cumstances the court-fee paid on the plaint as well 
as on the. memorandum of appeal must, at least 
for the time being, be accepted as correct. The 
plaintiffs may be called upon to pay ad valorem 
court-fee in case at the hearing of the appeal the 
allegation about their being in possession of part of 
the estate is found to be incorrect ” 

'' Later on January 28, 1938, by a long 
report the Chief Inspector of Stamps, (U: P.) 
reported that there was a deficiency of 
Rs. 2,165, on the plaint and of an equal 
amount on the memorandum of appeal. 
On: this report of the Chief Inspector of 
Stamps on’ September 2, 1938, a Bench 
of this Court ordered that in view of the 
order dated October 1, 1936, they were not 


disposed at that stage to decide the quese 
tion of court-fee. 


At the hearing of the appeal we decided 
to determine the question of the deficiency 
in court-fee payable in the present case 
first, in view of the fact that the said 
question had been raised in the memo- 
randum of appeal itself and further in 
view of the orders of this Oourt on the 
reports of this office and the Chief Inspec- 
tor of Stamps, (U. P.) We may also refer 
to s. 6 (3) of the Court Fees Act, 1870, as 
amended by the U. P. Court Fees Amend- 
ment Act, 1938, which is as follows :— 

_ (8) If a question of deficiency in court-fee in 
respect of eal (asta or memorandum of appeal is 
raised by an officer mentioned in s. 34-A the Court 
shall, before proceeding further with the suit or 
appeal, ol a finding whether the court-fee 
paid is sufficient or not. If the Oourt finds that 
the court-fes peid is insufficient, it shall call upon 
the plaintiff or the appellant, as the case may be, 
to make good the deficiency within such time as 


it may fix, and in case of default,shall reject the 
plaint or memorandum of appeal : 

Provided that the Oourt -may, for sufficient 
reasons to be recorded, proceed with the suit or 
appeal if the plaintif or tke appellant, as the 
case may be, gives security, to the satisfaction of 
the QOourt, for payment of the deficiency in court- 
fes within such further time as the may 
allow. In no case, however, shall judgment be 
delivered unless the deficiency in court-fee has 
been made good, and if the deficiency is not made 
good within such time as the Court may from 
time to time allow, the Court may dismiss the suit 
or appeal.” a Í 
; -Itis admitted that the same amount of 
courtfee would be payable on the “memos 
randum of appeal as on the plaint in the 
present case. The. question as to what 
amount of court-fee-was payable upon the 
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plaint has to be determined with reference 
to s. 7 (iv) (b) and Art, 17 (vi) of Sch. II of 
the Court Fees Act, which runs as follows : 

Section 7 (tv) (6)— ; 

“7, The amount of fee payable under this Act in 
the suits next hereinafter mentioned shall be com- 
puted as follows;— 

(iv) In suite— | 

(b) to enforce the right to share in any property on 
the d that itis joint family property, accordin 
to the amount at which the relief sought ig value 
in the plaint or memorandum of appeal,’ 


Article 17 (vt) of Sch. II. 
._ “17, Plaint or memorandum of appeal 
In each of the following suits :— 
(vi) Every othersuit where it is not possible to 
estimate at a money value the subject-matter 


in rA and which is not otherwise 
provided for by this Act... sara Ten Rupees.” 


On the particular question under cons 
sideration there has been great controversy 
amongst the several High Courts in India. 
The question is as to what is the exact 
significance of the words to enforce the 
right to share in any property in cl. (iv) 
(b) of s. 7 mentioned above. In some cases 
the view taken was that the clause applied 
only to cases werethe plaintiff was exclud- 

possession and amere ciaim for 
partition of which the plaintiff was in joint 
possession fell under Art. 17 (vi) of Sch. II. 
In certain cases the view taken was that 
every suit for partition fell under e 7 
(tv) (b) irrespective whether the plaintiff's 
suit was to recover possession or not. We 
will deal with the most recent ones of the 
cases referred to above, but befrre we do 
that we wish to state that there is no dis- 
pute that the question of court-fes must, in 
the first instance, be decided upon the 
allegations contained in the plaint. This 
principle is well-recognised. If the plaint- 
iff alleges in a suit for partition that he is 
in joint possession of the property and on 
a plea raised by the defendant the Court 
finds that the allegation is untrue, then it 
would be the duty of the Court to decide 
whether the relief claimed involves the 
relief for possession or not. Ifit does not, 
then the suit is liable to be thrown ont on 
the ground that a relief for partition can- 
not ie granted without the relief for 
ossession. If the relief for possession is 
involved, then the Court would call upon 
the plaintiff tomake good the deficiency 
in the court-fee (vide Nandalal Mukherji Y. 
oo Mukherji, (I. L. R. 59 Cal. 315) 
1). -> i od 
` Coming to the real question in dispute, 
i. ¢.the meaning to be attached to the words 
(1) 59 O 315; 136. Ind Cas. 600; A-I R1932-Oak 


227; 35 O W N 942; Ind. Rul. (193%) Oal. 233, 
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. "enforce the right to sharein any property", 
we are strongly inclined towards the view 
that these w-rde mean to be restored to 
possession of the share in any property; 
in other werds, where the plaintiff who.sues 
for partition and is out of possession claims 
the relief of partition, his suit is covered by 
s. 7 (tv) (b). Similar words occur in Art. 127 
of the Indian Limitation Act, column No. 1 
of which runs as follows :— 

“By aperson excluded from joint family 
property to enforce aright to sare there- 
in", 

There is a strong family resemblance 
between the above words and the words of 
s. 7 (iv) (b). The necessary inference, there- 
fore, is that s. 7 (tv) (6) of the Court Fees 
Act will not apply tocases where the plain- 
tiff is in joint possession of the joint family 
property but it must apply to cases where 
he is out of possession of it, or is excluded 
from the enjoymeat thereof and seeks 
partition which means recovery of or res- 
toration to such enjoyment although the 
enjoyment after the decree isto be not by 
way of joint possession but by separate 
possession of that which falls to his 

_ Share. h 

On the controversy mentioned above, the 
preponderance of authority is in favour of 
the view taken by us thatin a suit for 
partition of joint family property where the 
plaintiff alleges joint possession, the courte 
fee is levied under Art. 17 (vi) of Sch. II 
and s 7 (tv) (6) does not apply ta such suits, 
The principle of decisions of these cases 
is that such a suit involves merely a change 
in the enjoyment of the plaintiff's share 
and merely seeks to change the mode of en- 
joyment of the -property and hence this 
particular relief is incapable of being 
valued at money, but if the Court finds that 

` the plaintiff is out of possession and must 
sue for it, then ad valorem court-fee is 
payable either under s.7 (iv) (b) or on 
the relief for pcssession. 


In Ganga Prasad v. Bhauant Bhikh 
and another (8O.L. J. 279) (2) ib was 
held that the amount of couri-fee payable 
by a plaintiff has in the first instance to be 
determined from the plaint allegations. 
If there is any dispute with regard to it 
on the ground that the plaint allegations 
are wrong, the Court ought to frame an 
issue onthe point and determine it either 

_ in the beginning or along with the determin- 
ation of the other issues framed in the 
case, 

(3) 8 OL, J 279; 63 Ind, Cas. 858, 
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In Asa Ram and others v. Jagannath and 
others I. L. R. 15 Lahore 531 F. B.) (3) in 
which all the previous cases of all the 
High Courts were fully discussed, it was held 
as follows: 

“The above casge-law on the subject shows that the 
concensus of opinion nowisthat in a suit for 
partition of joint property, where the plaintiff alleges 
joint possession, & court-see stamp of Rs. 10 is 
leviable under Art. 17 (6) of the Sch. II of the Indian 
Court Fees Act and that s. 7 (4)(b) doesnot apply 
to such a suit; the ratio decidends is that the 

laintiff is not enforcing any right to share in joint 
Family property, but according to his own allegations, 
he is already in the jin laa of his share and 
merely seeks to change the mode of his enjoyment 
of the joint property and thatthe relief, therefore 
in such a cage is not capable of being valued in 
money. &action 7 (4) (b) applies only to cages 
relating to joint family property where the plaintif 
has been ousted from its enjoyment and seeks to be 
restored to joint enjoyment, If, however, he has 
been excluded from joint enjoyment or where 
he has never been in enjoyment or possession, 
actual or constructive, of the joint property and 
desires to separate his share from the other co- 
sharers, he must sue for possession and partition 
and in such acasehemust pay ad valorem court- 
fee on hisshare.” 

After having expressed our view on the 
question of law as above, we now pree 
ceed todetermine the question of fact 
whether the plaintiffs were in possession of 
any portion of the property in suit at the 
date of the suit. 

We have already referred to the finding 
of the lower Oourt on this point, which is 
contained in his decision on Issue N 0. 13, 

In para. 2 of the plaint the plaintiffs stated 
that their branch of the family had all 
along heen using the properties mentioned 
in Sch. IL and getting other allowances 
from the estate in pursuance of the family 
arrangement and in exercise of its beneĝ- 
cial interest in the estate. The plaintifs, 
therefore, claimed tobe in the joint enjoy- 
ment of the properties in suit on the ground 
that they were in possession of the proper- 
ties mentioned in Sch. IL and further that 
they were getting a Certain amount of 

rain cash up totwo or three years 
before the date of the institution of the pre- 
sent suit. | 

Schedule IL, attached to the plaint consists 
of four items of properties and we shall deal 
with each item separately. 

Item No. 1.—This item consists of 
19 bighas 12 biswas and 1 biswanst 
under-proprietary land in Pura J &gan- 
nath, bamiet of Naseerpar, khata khewat 
No. 18 (mde Ex, 27 the khewat). Erhi- 
bit 24 is the judgment of the Settlement 


3) 15 L 581; 150 Ind. Oas. 994; 36 PLR 48; A | 
2 1934 Lah. 568; 7R L46 (F B). 
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Court ‘in a case between Lal Ranmast 
_ Singh and Lal Udit Narain Singh and is 
relied upon for the purpose of showing that 
Pura Jagannath comprised in Naseerpur 
was the ancestral property of this family 
and it is alleged that it continues still to 
be joint family property of the parties. The 
- defendants on the other hand disclaim all 
interests in the property and suggest that 
the plaintiffs have included this property 
in the list of properties in suit witha view 
to show that they are in enjoyment of a 
portion of the property in suit and thereby 
escape payment of the larger amount of 
court-fee. The allegation of Ranmast Singh 
in this case was that village Naseerpur 
was comprised in Taluga Rajapur which was 
owned by Lal Barwand Singh, the ancestor 
of the parties; that Lal Barwand Singh 
divided the taluga in certain specific 
shares between his sons by virtue of which 
Ranmast Singh’s father, i. e. Zalim Singh, 
got certain lands in certain villages in- 
cluding Pure Jagannath, that Ranmast 
Singh remained in possession from 1231 
Fasli to 1261 Fasli when the defendant, 
i. e. Lal Udit Narain Singh, forcibly eject- 
ed him. The finding ofthe Court wasthat 
certain specified area of land in Pura 
Jagannath had come to the share of the 
plaintiff's father and the rest in the share 
of the father of the defendant and that 
Zalim Singh got 26 bighas 1 biswa land 
in Pura Jagannath. It was held further 
that he had been in possession within limi- 
tation. Ultimately a decree for land in 
Pura Jagannath on payment of certain 
amount of rent and malikana was passed. 

Exhibit 26 is the deposition of Lal Sheo 
Ambar Singh in the above-mentioned case. 
He stated that Pura Jagannath had been 
given to the mother of the plaintiff Ranmast 
Singh free for maintenance by him when 
be was in possession from 1940 to 1298 
Fasli, and that in 1259 Fasli Lal Udit 
Narain Singh entered into possession and 
ousted Ranmast Singh. Exhibit 25 is the 
decree in this case, 

The documents referred to above clearly 
show that village Naseerpur including 
Pura Jagannath went into the possession 
of Lal Udit Narain Singh and outof the 
branch of Lal Sheo Ambar Singh in pre- 
histotic days. Since then it was never a 
part of the property jointly owned by Lal 
Sheo Ambar Singh and the plaintiffa ances- 
tors. The claim of Ranmast Singh was 
decreed by the Settlement Court because 
he had:.been ‘Im possession within limita- 
tion in the exercise of proprietary rights: 
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The decree was in favour of Ranmast Singh. 
alone and on the basis of his personal rights 
and the rights of his mother and his pos- 
session within limitation, It was not decreed 
to the family of the plaintiffs as their joint 
family property. The plaintiffs had not 
given the plots of land of item No. 1 and 
there is no evidence on the record to connect 
the decree ‘Ex. A-55 with Item No. l. 
However, we are of opinion, that this item 
was included in the property in suit on 
the false allegation that it constituted joint 
family property. 

Item No. 2.— This item consists of 44 
bighas of groves. The plaintiffs have failed 
to give the survey plots of the groves refer- 
red to in this item. They have filed no 
papers either to specify the land or to show 
their possession thereof. Plaintiff witness 
No. 1, Bhola Bakhsh Singh, who is plaintiff 
No. 4, stated that about 5 bighas of nagul 
grove is in his possession, Defendant 
witness No. 8, Debi Sahai, stated in cross 
examination that Bagh Obhabili, Sardar 
Singh and Khanay are in plaintiffs’ posses- 
sion. He stated further that he could not 
say whether they were nazul groves. There 
is nothing in evidence to show the plot 
numbers of the groveastated by P. W. 
No. l and D. W. No 8 and nothing to show 
whether they are proprietary groves cr 
riyaya groves. We hcld that this item is 
untraced and un-identified and the plaint- 
iffs’ claim that they are in possession of cer 
tain groves is not established. 

Item No, 3. — This item consists of 20 
bighas of land. There is nothing on the 
record to show the number of survey plots 
constitating this area. The plaintiffs have 
described these lands as khudkasht or str 
lands, but a large number of documents 
onthe record show that they represent the 
tenancy lands of plaintiffs Nos. 1 to 3 and 
this fact has been admitted by the learned 
Counsel for the appellants. In the absence 
of any evidence ofthe survey plots con- 
stituting this item, it is not possible for the 
plaintiffs to make out their case and they 
must fail on this ground alone. But we 
shall consider the evidence that there is on 
the record toshow that any lands which 
any of the plaintiffs held in the past were 
mere tenancy lands from which all of them 
have now been ejected. 

Exhibit A-3 dated February 12, 1878 
shows that Madho Singh, the father o 
plaintiff No.3, was ejected from 41 bighas 
and odd land in this village. Exhibit A-1, 
judgment of the Assistant Oollector, First 
Class, Partabgarh,.and. Ex, A-2, the.decree 
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in that suit, show that Ranmast Singh was 
‘sought to be ejected in 1894 from 8 bighas 
and odd land as a statutory tenant but he 
was not ejected then as it was held that 
his stipulated péricd had not expired. 

Exhibit A-4 judg» ent and Exbibit A-5 
decree show that he was actually ejec:ed 
therefrom later. 

Exhibit A 8 and Ex A-9 are the judg- 
ment and decree of the Commissioner up- 
holding the ejectment and Exs. A-8 avd 
A-7 show that the possession of the land wag 
delivered to Lal Sripat Singh, the father 
of defendant No. l. Exhibit A-11 shows 
the same land in possession of Ranmast 
Singh as a tenant al the time of the second 
settlement. 

Exhibit A-90 dated July 23, 1916, is a 
gabuliat executed by Durga Bakhsh Singh 
in respect of certain landa from which he 
was ejected on the ground of non-pay- 
ment of rent ‘vice Ex. A-10). Sukhmangal 
Singh, plaintiff No 3, was in possession of 
8 bighas and odd land as a statutory tenant 
in this village and was ejected therefrom 
(vide Exs A*57 and A-50) and his distant 
relations took the land on lease from the 
defendant No. 1 (vide Ex, A-91). Exhibits 
A-59 to: A-62 show that Durga Bakhsh 
Singh, the plaintiff No. 1, was ejected from 
5 bighas odd land as a statutory tenant in 
April 1934. The present suit was filed on 
February 9, 1/35, and it is clear from what 
has been stated above that by the date cf 
the suit the plaintiffs lost possession of 
even those plots of land in village Salbahan- 
pur which they held as ordinarily tenants 
on payment of rent from the defendant 
No. l. 

Item No. 4.—It is conceded by the learned 
Oounsel for the appellants that there is no 
evidence in respect of this item. 


Cash Guzara. 


It appears thatin 1859 Behari Bakhsh 
Singh, Ranmast Singh and Madho Singh, 
the sons of Zalim Singh, in a case for 
enforcement of shares and declaration of 
under-proprietsry rights were allowed 
maintenance of Rs. 300 a year on the 
admission of Lal Sheo Ambar Singh with 
a view to settle the dispute by the judg- 
ment dated December 27, 1809 (Exhibit 31). 
Ex. A-47 dated November 23, 1891 to 
Ex. 4-51 dated January 8, 1895, show that a 
subsequent litigation between the parties 
in 1891 it was held up to the late Court 
of the Judicial Commissioner of Oudh that 
the guzara was pereonal and enured for 


lifetime of the’ grantees and was not availe, 
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able to their successors. The claim for 
guzara by the heirs of the grantees was dise 
missed. Itis admitted before us by the 
learned Counsel for the appellante that 
no allowance of any kind was paid by the 
defendant No. 1 to them for sometime 
before the date of the suit. 

We find, therefore, that at the date of 
the institution of the suit, the plaintiffs 
were not in possession cf any portion of the 
joint family property. 

Before we take leave of this part of the 
case we may observe that the learned Ocune 
sel for the respondents presented before 
us a large volume of oral and documentary 
evidence to establish that there was no 
joint family between the plaintiffs and the 
defendants, but we will refrain from give 
ing any finding on the point as that is & 
question relating tothe meritsof the case. 
At present we are deciding the question 
of the possession of the plaintiffs for the 
purpcse of determining as to what amount 
of court-fee is payable by- them. 

We may here re-produce the relief claim- 
ed by the plaintiffs which is as follows : 

“Tt may be declared that the plaintiffs are entitled 
to get a half share in the property givenin the 
schedules attached to the plaint for partition through 
the Revenue Court asthe Gourt finds their amount 
of share in the property givenin Schs. 3 and 4. 
The plaintiffs Nos.!,2 and3be awarded one-third 
sharein the property for partition along with one- 
third share of all the plaintiffs as described in 
para. 15 of the plaint if re-union is established or 
the trust is discharged 

(b) On similar basis and finding the property in 
Sch. 5 be divided by the Court and the surplus dis- 
covered awarded to the plaintiffs.” 


From a perusal of the plaintitis clear 
that the plaintiffs claimed possession of 
their shares by partition. On the view of 
law taken by us we hold that the office 
report dated June 20, 1936, and the report of 
the Chief Inspectér of Stamps, (U. P)., dated 
January 28, 1938, in respect of the courtefee 
payable by the plaintiffs, are correct and 
must be given effect to. 


We hold that the memorandum of appeal 
in this Court and the plaint filed in the 
trial Court ate insufficiently stamped and 
ad valorem court-fee e according to the 
amount at which the relief is valued in the 
plaint or memcrandum of appeal is payable. 

As regards the amount of fee actually 
payable the report of the ofice and the 
Ohief Inspector of Stamps are not saccepted 
on behalf of the appellants and we think 
it proper to ask fora fresh report on that 
matter which should be submitted by the 
office within a week from to day after con- 
sulting the learned Counsel for the parties. 


378 


’ Tn the circumstances of the present case, 
we think that the appellants should be 
allowed time for making good the doficiency 
of court fee on the memorandum of appeal 
as well as on the plaint, and allow one 
month's time from the date of the fresh 
office report to the appellants for depositing 
the deficiency. Nofurther extension will be 
granted. | 

If the amount of deficiency is deposited 
within the time fixed by us, the office will 
fix afresh date for hearing of the appeal. 
In cage of failure to deposit the deficiency, 
the appeal will be laid before us for an 
order of rejection 


B. Order accordingly. 


MADRAS HIGH COURT 
Civil Suit No, 217 of 1935 
October 12, 1938 
GENTLE, J. 
A. VENKATASUBBU MUDALIAR 
AND ANOTHBR—PLAINTIFRS 
VvETEUS 
G. NARAYANASWAMI CHETTY anp 
OTHERS— DEFENDANTS : 

' Religious Endowments Act (XX of 1843), s, 14— 
Neglect of duty justifying removal— Hindu Law— 
Religious endowment — Trustee — Removal of —How 
and when can be made—Oustom to have member 
of founder's family as one of trustees — No such 
member available and plaintif, stranger, appointed 
as trustee—Committee subsequently removing him at 
meeting and defendant, not member of founder's 
Jamily appointed in his place — Requirements of 
meeting not followed — Remoral of plaintiff and ap- 
pointment of defendant held invalid. 

Neglect of duty which justifies removal of a trustee 

must be of the same seriousness as misfeasance or 
breach of trust (p. 382, col, 1. 
- A trustee is not a servant of the Devasthanam Oom- 
mittee and is dismissible only after due inquiry into 
the facts of the trustee's conduct’; the trustee must be 
given notice of any charges against him and afforded 
an opportunity to meet them;the facts justi ing 
dismissal must amount to misconduct. The Cem- 
mittee do not represent the properties of the temple 
and are not entitled to possession of the temple or of 
its properties. The person who does represent the 
temple and the properties and in whom they are 
vested is the trustee ap ointed _by the Committee. 
Shenton v. Smith (2), | istinguished, |p. 380, col, 
1 


Oage-law relied on. | 

At a certain temple it had been customary to have 
two trustees or dharmakarthas, one appointed from 
the interested community, and one from the members 
ofthe family of the founder of the temple. The 
trustee appbinted from the latter class died, Plaintiff 
No. 1 represented the community and at the date of the 
death of the deceased trustee, there was no one afail- 
able amongst the members ofthe founder's family 
for appointment asa trustee to fill the vacancy. At 
this period plaintiff No 2 was a member of the 
Qomm ittes, He however having resigned from mem- 
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bership of the Committee, was appointed as an 
1 From that date, the plaintifis - 


interim dharmakartha 
functioned as trustees of the temple. Ata subse- 


quent meeting of the Committee, the services of plain- 
tiff No. 2 as interim dharmakartha wore terminated, 
and atthe same meeting the defendant who was not 
amemberofthe founder's family was appointed an 
interim dharmakariha of the tem ple as no such member 
was then available. Plaintiff No. 2 was not informed 
that his conduct was to be considered at a meeting 

Ocmmittes. No notice was sent to him and 
no charges or allegations made against him,and he 
was not afforded an opportunity of meeting those 
charges, The notice of this meeting did not include 
any reference to the plaintiff's conduct or that it was 
tocome under review, and it wag 


of plaintif No 2 and 
appointment of defendant as trustee were both invalid 
as the contingency of there being a member of the 
founder's family available had not happened and also 
as the necessary requirements of the proceedings of 
the meeting had not been complied with Rama 
Iyer v. Sivagnanam Pillai (11), followed, Maharaj 
Narain Sheopurt v. Shashi “hekhareshwar (12), dig- 
tinguished. Sheshadri Ayyangar v. Nataraja Aiyar 
(5) and Venkatanarayanav. Ponnuswami Nadar (18), 
referred to. 


Mr. K. Narasimha Iyer for Mr. V. Gana- 
pathi Ayyah, for the Plaintiffs. 


Messrs. V. V, Srinivasa {Tyenger, V. V, 
Ramadurai, A. Srirangachari and R. Puru- 
shothama Iyer, for the Defendante. 


Judgment —The Sri Kapaliswarar Teme 
ple ia Mylapore is one to which the provi» 
sions of the Hindu Religious Endowments 
Act (XX of 1863), hereinafter called "iha 
Act,” apply. and it is included amongst the 
temples falling within s 3 thereof. Defen- 
dants Nos, 1 to 11 are sued as tte members 
of the Madras Hindu Devasthanam Com- 
mittee, which Committee is responsible for 
the superintendence of this amongst other 
temples, The plaintiffs were trustees of the 
temple appointed by the Committee. Plain- 
tiff No, 2 was appointed as interim trustee; 
defendant No, 12 was appointed as interim 
trustee at a meeting of the Oommittee 
whereat plaintiff No.2 was dismissed from 
his office of interim trustee. 

The plaintiffs claim : (1) the following 
declarations : (a) that the dismissal of plains 
tiff No 2 as interim dharmakartha was 
irregular and illegal and that he is entitled 
to continue in his office; (b) that the 
appointment of defendant No. 12 in place 
of plaintiff No, 2 was illegal andivoid ; (6) 
that the resolution of the Committee dated 
May 6, 1935, relating to the, nbove dismissal 
and appointment were illegal, ultra vires 
and invalid; and, (2) an injunction res- 
training the defendants from $ interfering 
with the plaintiffs’ possession and manages 


ment of the temple and its properties. 


1939 


Since the suit was filed, defendants 
Nos.2,5 and 6 have died, and defendant 
No. 10 has become an insolvent. 
‘Tepresentative have been brought on record 
-$o represent the deceased defendants and 
«tho suit has proceeded against the 
remainder. No point is made by either 
-party in regard to this. Several issues 
swere settled as arising in the suit, but at 
he outset, Counsel on behalf of all parties 
-agreed that the only matter for decision is 
whether plaintiff No. 2 was properly dis» 
missed. Atthistemple it has been custo- 
mary to have two trustees ur dharmakarthas, 
‘one appointed from the interested com- 
munity, the Pconamallee 
Vellala community and one from the 
members of the family of the founder of 
thetemple. Prior to the month of April, 
1934, the two trustees, of the temple were 
Plaintiff No. 1 and M.N. A. Annamalai 
Mudaliar In that month, the latter trustee 
died. Plaintiff No, 1 represented the above 
community and at the date of the death 
of the deceased trustee, there was no one 
available amongst the members of the 
founder's family for appointment as a 
trustes to fillthe vacancy. At this period 
- plaintiff No. 2 was a member of the 
Committee. Under the provisions of s. 11 
of the Act, a member of the Committee 18 
incapable of being or acting as a trustee 
of any temple under the superintendence 
of the Committee. A meeting of the Oom- 
mittee was held on April 28, 1934, and 
pas No. 2 having resigned from mem- 
ership of the Committee, he was there- 
upon appointed as an interim dharmakartha, 
From that date, the plaintiffs functioned as 
trustees of the temple. At this temp!e, there 
is ao office of Overseer, and this appoint- 
ment would seem to be peculiar to this 
_ temple. 

Almost from the outset, difficulties and 
friction between the trustees and the Oom- 
mittee arose. The annua) temple accounts 
and report of the auditor, Ex. 1, for the 
yearending April 12, 1933, were sent to 
the plaintifs with the Committee's letter, 
Ex. Be2, dated May 7, 1934, and the 
plaintiffs’ remarks were invited upon the 
various points mentioned in the letter. 
Plaintiff No. 2 was nota trustee during the 
period covered by the accounts and report. 
The plaintifis delayed some months before 
forw3rding their observations and were 
_ repeatedly urged by the Committee to reply 
to the above letter. On January 25, 1935, 
Ex. A-8, the plaintiffs wrote a long com- 
munication to the Committes setting out in 
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detail their remarks and observations upon 
the accounts and report, and they also 
dealt with various other matters. The 
Committee did not take any exception to 
or criticize this letter or suggest that tte 
contents were not accurate statements of 
fact, and Mr. Nataraja Mudaliar, defendant 
No. 10, the only witness called on behalf 
of defendants, also did rot, in any way, 
canvass the contents of this letter. At no 
time was it ever euggesied that it was 
inadequate or unsatisfactory. 

Ata meeting of the Committees held on 
May 6, 1935, plaintiff No. 2, was dismissed 
(or as the plaintiffs desire to express it, his 
services a3 interim dharamakartha were 
terminated) with effect from May 10, 1935. 
The reasons put forward by tke Oommittee 
for this being done are set out in the pre 
ceedings of the Oommittee, Ex. A-_, to 
which I shall refer presently. At the same 
meeting, Mr, M. Alagappa Mudaliar was 
appointed an interim dharmakartha of the 
temple from May 10, 1935, until further 
orders, Plaintiff No. 2 contends that hig 
dismissal was inValid and irregular for the 
following reasons : 

“1. He was not guilty of any act which justified 
dismissal and no good cause existed for the termi- 
nation of his services. 

2. The meetings and proceedings at which the 
Committee purported to terminate his services and 
dismiss him were r, because 

(a) the consideration of his conduct was not a 
subject upon the agenda of the meeting and notice of 
this was not given to members of the Committee ; 
(b) no notice was given to plaintift No.2 that there 
were charges against him or that bis conduct was to 
be considered at the meeting of the Committee; (c) 
he was not afforded an opportunity to meet the 
charges made against him. 

3. Plaintiff No. 2 was appointed an interim trustee 
until a member of the founder's family was avail- 
able and he was not removable in the absence of 
good cause or misconduct save upon the appoint- 
ment of such a person.” 

Mr. V. V. Srinivasa Aysangar, on behalf 
of the defendants contended that the temple 
properties are vested not in the trustees 
but in the Committee, and the former are 
merely clerks or servants of the latter and 
dismissible at their pleasure. He quoted 
in support of his argument Golam Hussain 
Shah v. Altaf Hossain (1f and Shenton v., 
Smith :2). The latter authority, in my 
View, ig not in point in any way Sendivelu 
Mudaliar v. Venkatasubbu Mudaliar 3) was 
a suit concerned with the same temple as 


a 61 O 80; 149 Ind, Oas. 1215; A I R 1934 Oal. 328; 
58 OL J 333: 38 O W N 814; 6 R O 735. 
(2) (1895) A O 229; 64 L JP O 119; 11 R 375; 72 L T 
130; 43 W R 637. 
9 1937) 2 M-L J 477; 173 Ind. Oas. 381; A I R 
ad. 337; 46 L W 695; 10 R M 574. i 
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the present case, and a similar attempt 
was made to raise the same contention 
which I have just set out. In his judg- 
ment at p.480* Varadachariar, J. said 
that it was unnecessary for the purpose 
of the case then under consideration to 
deal with those contentions and he ree 
frained from expressing any opinion parti- 
cularly as a suit (the present suit) was 
pending in which those questions might 
arise for decision. So far as the Madras 
Presidency is concerned, the position has 
been made perfectly clear by a series of 
decisions of this Court. A trustee is not 
a servantof the Committee and is dis- 
missible only after due inquiry into the 
facts of the trustee’s conduct; the trustee 
must be given notice of any charges 
against him and afforded an opportunity 
to meet them; the facta justifying dismissal 
must amount to misconduct. The Committee 
do not represent the properties of the 
temple and are not entitled to possession 
of the temple or of its properties. The 
person who does represent the temple 
and the properties and in whom they are 
vested isthe trustee appointed by Oam- 
mittee ; see Ponduranga v. Nagappa (4) 
at = opp. 357-634 Seshadri Ayyangar v. 
Nataraja Atyar (5) at p. 220, Puttikadan 
Ummaru v. Emperor (6), Si'harama Chetty 
v. Subramania Iyer (7) at pp. 717, 
Ramanathan Chettiar v. Swaminatha I'er 
(8) at p. 281, Ponnambala Pillai v. Muthu 
Chettiar (9, and Sundararama Sastri v. 
Ananthakrishna Naidu (10)at p 678. All 
these decisions are pronouncements either 
of a Division Bench or of a Full Bench of 
this Oourt. 

I propose now to referto the grounds 
upon which the Oommittee purported to 
find as justifying plaintiff No. 2’s dismissal. 


These are three, and as mentioned earlier, 


are contained in Ex. A-2: 

“1) failing to submit a detailed report of the leases 
of the temple pro ies, the amount of the arrears of 
rent, the sums collected, and if any, and what, of the 
outstandings are barred by the provisions of the 
statute of limitations ; 

(2) preventing the members of the Oommittes 
from holding their a in the temple premises ; 

(4) 12 M 366 at pp. 367-68, 

(5) 21 M 179 at p. 220. 

(6) 26 M 243n; 6 M LJ 14: 2 Weir 709. 

1? 39M 700 at p. 717; 32 Ind. Oas. 211; A IR 1917 
Mad. 551; 30 M LJ 29;19M L T 25:3L W 43. 

8) ee L J 278 atp. 281; J4 Ind, Oas. 520; 12 M 
L T 155. 

R 30M L J 619; 33 Ind. Oas, 52; AI R 19P7 Mad. 


(10) AIR 1918 Mad. 816:38 Ind. Cas 695; 51 W 
672 at p 6878.. Bb 


*Page of (1937) 3 M. D. [Bay | =a 
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(3) breaking open the kundi boxes without notice 
to the Committee and without obtaining the second 


Itis to be noticed tuat the delay by 
the plaintiff in forwarding to the Come 
mittes their observations regarding the 
accounts for tle year ending April 12,1933 
Ex. Bel, andthe plaintiffs observations of 
the accounts were not relied npon as a 
ground for dismissal of plaintiff No. 2. 
It is convenient uow to deal with the above 
three grounds seriatim. - 


(1) On October 22, 1931, in thəir letter 
Ex B-13, addressed to the plaintiffs, the 
Committee record a resolution passed at 
a recent meeting whereat it was resolved 
that the trustees be requested t> submit a 
detailed list of immovable properties be- 
longing tothe temple and also to furnish 
full information about the leases relating 
to these properties, including oral leagces, 
if any, and to state the arrears of rent 
how much rent had been collected, and if 
any portion had become barred and the 
amount thereof. A reply was requested 
within ,a fortnight from the date of the 
receipt of this letter. In hia evidence 
plaintiff No. 2 said that the trustees were 
making collections and had received a 
larger sum than had been collected a 
year previously. He also stated that, 
reply to Ex, B-13 had heen sent. This 
reply is Ex, Ae&, dated January 25, 1935, 
a long communication of about 22 pages 
in which detailed information regarding 
the accounts and other matters was sent 
to the Committee. At p. 20 of this letter, 
the plaintiffs wrote that a year previously 
the Overseer of the temple had taken away 
the inventory of the properties and other 
books and that the Oommittee, although 
it had occasion to have these books, 
returned them to the Overseer and the 
Oommittee had been informed that in the 
absence vf the bonke, the trustees found it 
difficult to get on with their work and 
the information concerning the temple 
Jeases Was contained in those books. Also 
an auditor every year took into account 
& list of all leases, the amounts collected, 
the amounts in arrear and appended thig 
asa D.O.B statement to hia report. The 
trustees would prepare a report at the 
close of the Tamil year when they could 
determine which debts were bad and 
doubtful and which could be written off 
and that ‘the work involved was heavy. 
I have already mentioned that to this 
letter, which was received nearly four 


- months before plaintiff No. 2-was dismissed, 
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no exception was taken by the Ooms 
: mittee nor was it ever alleged that its con- 
tents were not accurate. At p. 334 of 
` Ex. A-4, the proceedings of the Committee, 
“@ record appeats that an inventory of 
the temple proper.ies was sent to a 
Sub-Committee. The Committee therefore 
‘when they made their request in Ex. A-13 
must have known they had a list 
of the temple properties available. The 
failure by the plaintiffs to furnish to the 
Committee the lists and tke particulars 
required does not in any way justify the 
Committee in relying upon this as a ground 
for justifying dismissal. From the informa 
tion before me, I think, the failure was 
through no fault of the trustees. Further, 
the Oommittee upon receiving the letter, 
Ex, A-8, dated January 75,1935, never sug- 
gested that the trustees had failed to comply 
with the Committee's earlier request. To 
justify dismissal, the failure must amount to 
misconduct and in my view this was not 
misconduct. 

2. For some yeara prior to May, 1935, it 
had been the practice to hold Commi tee 
meetings at the houses, offices or business 
chambers of the members cf the Committee. 
The last occasion when the Oommittes 
held its meeting at this temple was about 
the sears 1931 or 1932, at the time when 
plaintiff No. 2 was not a member of the 
Committee. In Exs. Beti, B-10, Bell, B-12 
and B-\5, the Secretary to the Committee 
informed the plaintiffs that either a meets 
ing had been arranged to be held at the 


temple on a specified date or a request was 


made to arrange for a meeting to be held 
on any day suggested. In Exs B-9 and 
.B-16 the plaintiffs pointed out that meet- 
‘ings were usually held at the places I 
have already ‘indicated, and they raised 
objection to the temple being used for 
this purpose particularly since on one or 
other occasion reference had not been 
made to themselves beforehand and they 
had not been previously consulted. In 
Ex. A-8, at p. 21; the plaintiffs referred to 
this matter and apparently objected to a 
resolution passed by the Committee that the 
members of the Committee had a right to 
hold meetingsin the temple. As pointed out 
earlier, the temple is not vested in the 
Committee but inthe trustees, and strictly 
they have a right to accede to or refuse 
the request of the Oommittee when such 
requests are made. It would seem that 
since the Committee, without reference to 
the trastees in the first instance had fixed 


p- meeting’ to*be béld in the temple, the 
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plaintiffs felt that they and their positicns 
had been ignored, Whilst it may have 
been more convenient and iudeed ` courtes 
ous ifthe plaintiffs had afforded facilities 
to the Committee for holding their meet- 
ings inthe temple, their refusal to place 
the temple at the disposal of the Committee 
in my view, does not amount to a ground 
which justifies dismissal of plaintiff No, 2 ag 
ak sana 

. Hach trustee had in his i 
one key of the hundi boxes, which could Be 
opened only when both these keys were 
available. During the life-time of 
Annamalai Mudaliar, the deceased trustee 
he had in his possession one of the keys, 
plaintiff No. 1 having the other. The 
plaintiffs sent to the sons of the deceased: 
Annamalai Mudaliar a letter, Ex. A.¢ on 
May 23, 1934, requesting that the Key in 
the possession of their late father should 
be given. to.the trustees. This was not 
done. As it was necessary for tho hundi 
boxes to be opened, the plaintiffs advertised . 
in the Swadeshamitran on March 9 1935 
Ex. A-47, the intention to Open the hunds 
boxes on a date and at an hour mentioned, ` 
and at this time these hundi boxeg were 
opened in the presence of four or five 
persons, In my view, the conduct of the 
Plaintiff was perfectly proper in regard to’ 
the hundi boxes, and the Committee cannot 
in any way, suggest that the forcing open of’ 
these boxes was improperin any way. At 
the trial, no attempt was made to suggest 
that this was a ground which justified the 
pe N re ee 

nder 6. li e Act, itis 
the trustees to keep an A a 
receipts and disbursements and it is the 
duty of the Committee to Tequire produce 
tion of such accounts, at least’once in a’ 
year. There is no suggestion that Plainte 
iff No,2 had not kept these accounts or 
had failed to produce them before the- 
Committee. Plaintiff No.2 ag fTastee was 
not a clerk or servant of the Committee 
He was removable only upon good cause 
being shown and not otherwise. The 
only grounds upon which the Committee 
now seek to justify dismissal are these : 
the failure to supply the in formation 
regarding the temple leases and Properties’ 
and preventing the holding of Committee 
meetings in the temple, d have already 
deal} with these matters. Further, by s. 14 
of the Act, any person interested in 8 
temple is empowered to. sue a trustee for 
misfeasance, breach of trust or neglect 
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removal of a trustee. The grounds upon 


which the Court can remove him are those 
stated above. Neglect of duty which 
justifies removal must be of the same 
seriousness as misfeasance or breach of trust. 
Neither of the groundsrelied upon by the 
Committee can, in the circumstances, 
amount to misfesance or breach of trust. 
Even if these acts had amounted to 
neglect of duty, which I do not think 
they did, the Civil Court could not have 
directed plaintiff No. z's removal, and the 
Committee cannot have greater powers than 
the Court in regard to this. The Oommittee 
appears to bave endeavoured to exercise 
some form of disciplinary control over the 
trustees and to treat them as holding infericr 
positions to that which they held. This 
attitude of the Committee is dealt with in 
Seshadri Ayyangar v. Nataraja Aiyar (5), 
by Shephard, J. at p. 184* who, in the course 
of his judgment, said : 

“The notion that the Oommittee may exercise dis- 
ciplinary powers over trustees appears to me alike 
unsupported by the provisions of the Act, and incon- 
sistent with the position of a trustee having pro- 
perty vested in him and charged with the gratuitous 
performance of important public duties. His posi- 
tion is not that of a servant of the Committee, He 
bas what may be called a freehold in his office, and 
except for good cause shown, he cannot be removed 
from ıb.” 

In my View, there was no justification what- 
ever for plaintiff No. 28 dismissal from his 
office as trustee by the Oommuttee. ' Even if 
ihe grounds put forward by the Committee 
to dismiss had been : justified, never- 
theless, in my view, the dismissal of 
Plaintuf No. 2 was invalid. An enquiry 
must be held into the 
charges made against a trustee who should 
be informed of the charges and called upon 
for an explanation and given an opportunity 
to meet them: see Seshadri Ayyangar v. 
Nataraja Atyar (5), Collins, O. J. at pp. 219 
221*, Ponnambala Pillai v, Muthu Chettiar 
(9) at p. 0217 and Sundararama Sastri v. 
Ananthakrisina Naidu (10), at p. 6812, 
Notice of the meeting at which such 
enquiry is to take place or the conduct of 
the trustee is being considered should get 
out that such matter is one which will 
come before the Committee, In Rama Iyer 
v. Stvagnanam Pillai (11), a notice calling 


a meeting of a Vevasthanam Committee did 
not state that one subject to be considered: 


(il) 54 W LJ 140; 109 Ind. Cag. 317; A I R1928 
ae 372, O1 M 68; 27 L W 169; (1938) M W N 
. ` 6 
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at the meeting was that of the ‘appointment 
of a new trustee or trustees, and it was held 
that since this business was not included in 
the notice and was not a subject which was 
to be considered by the Qommittee at its 
meeting, the appointment was invalid. It 
must follow that similar requirements are 
necessary in regard toa meeting at which 
a trustee is disinissed. Plaintiff No. 2 wag 
not informed that his conduct was to be 
Considered ‘at a meeting of the Committee. 
No notice was sent to him and no charges or. 
allegations made against him, and he was 
not afforded an opportunity of meeting those 
charges. It was not suggested by the learned 
Counsel on behalf of the defendants that the 
notice of this meeting included any reference 
to the plaintifi’s conduct or that it was to 
come under review, and it was not one of 
the matters on the agenda for the meeting. 
Exhıbit A-3 is the agenda of the previous 
meeting of the Committee held on April z0, 
1935. Nothing appears in the agenda of 
that meeting regarding any charges made 
against plainciff No. 2 orthat his conduct 
was to be considered at the meeting. He 
was dismissed at the meeting held on May 6, 
of which merely states 
that the business will be the untinished 
subjects of the previous meeting. 

It was argued on benalif of the defen- 
dants that it was not necessary to give 
the plaintiff any notice of charges or to 
state that his conduct was to be reviewed 
or that it was necessary to state in the 
notice of meeting that this matter was for 
consideration: Also that there was no 
necessity that he should be given an 
opportunity to explain his conduct as thig 
was well-known to members of the Com- 
mittee. [n my view, this contention cannot, © 
in any way, be supported. It is contrary’ 
to a long line of decisions of this Court and 
opposed to natural justice. As these neceg- 
sary requirements regarding the plaintiff 
and the meeting at which he was dismissed 
were not complied with, even if grounds 
justifying dismissal had existed, his dismissal | 
was irregular and invalid. Although plain- 
tiff No. 1 was concerned equally with 
plaintiff No. 21n all the matters to which I 
have referred, the latter alone was dismissed. 
I was informed during the coarse of the 
hearing that since this suit had been filed, 
Plaintiif No. 1 had also been discharged, It 
is somewhat strange that plaintiff No. 2 
should have been singled out for the Oom- 
mittee’s action. 

Although, as I mentioned earlier, -it’ 
was agreed between Counsel that the only 
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matter for decision in this suit was whether 
plaintiff No. 28 dismissal was wrongful and 
that if it was, he was entitled to the relief 
claimed and if it was not, that the suit 
must be dismissed, learned Oounsel on 
behalf of the défendants at a latter period 
at the trial raised two further contentions: 
(1) Since plaintiff No. 2 was an interim 
trustee, he could be dismissed peremptorily 
by the Committee; (2) Even if plaintiff 
No. 2 established that his dismissal was 
unjustified and invalid, since the Oom- 
mittee could dispense wilh his services 
and appoint a permanent trustee from the 
members of the founder's family at any 
time, the Oourt could not afford him the 
relief claimed since the action of the 
Committee could render a decree for relief 
nugatory. h 

Ag to (1) I mentioned earlier that it 
was customary ın regard to this temple 
to appoint a trustee from members of 
the family of the founder and that none 
was available when plaintiff No. 2 was 
appointed, Pricr to the meeting at which 
the appointment was made, the Overseer had 
written to the Committee on April 21, 1934, 
suggesting that an appointment of an 
interim dharmakartha shculd be made 
pending the determination of the Oom- 
mittee of a permanent incumbent: see 
Ex. A-l. Mr. Nataraja Mudaliar in the earlier 
part of his evidence suid that plaintiff 
No. 2 was appvinted for such period as the 
Committee might be pleased that he shculd 
act or until he proved recalcitrant. No 
mention is made of this term in the record 
of the minutes of the meeting on April 28, 
1934. Up tothe date of this meeting, plain- 
tiff No. 2 had been amember of the Oom- 
mittee and held its full confidence. [do 
not accept Mr. Nataraja Madaliar's evidence 
in this respect. Later on this witness 
admitted tat the appointment was made 
in order to give effect to the Overseer's 
suggestion. This admission was in accord- 
ance with the evidence of plaintiff No. 2 who 
said he was appointed as an interim trustee 
until a member of the founder's family was 
available, and I accept his testimony. The 
trustee, aB pointed out above, has what may 
be called a freehc])d in his possession. 
See Seshadri Ayyangar v. Nataraja Aiyar 
(5), Shephard, J. at p. 1c4*, and again the 
same jearnea Judge at p. 185* says that 
no provision is made in the Act for the 
appointment of a temporary manager. 
Whilst plaintiff No. 2 was, perhaps, not 
appointed for life, as is usual with trustees of 
~ *Pages of 21 J 
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a temple, he was not a temporary manager; 
he was appointed until there was some 
member of the founder's family available. 
Up to the present time, no such person has 
been appointed, and Mr. M. Alagappa 
Mudaliar who succeeded plaintiff No. 2 has 
not been functioning ever since May, 1435, 
over three years ago. Although the Act 
may make no provision for a temporary 
trustee, plaintiff No. 2 was appointed until 
the happening of a specified event and he 
accepted the office on that understanding. 
Until this event occurred, he was entitled 
to hold the office of trustee. It may be 
—and I am not expressing an opinion one 
way or the other—that since temporary 
trustees or managers are not contemplated 
by the Act, and plaintiff No. 2 having been 
appointed trustee althouga called an ‘interim 
trustee’, he may be able to maintain that he 
cannot be displaced. TLat is a matter, how- 
ever, which is not one for decision by me. 
As to (2) the Oommittee cannot displace 
plaintiff No, 2, certainly before a member 
of Lhe founder's family is available. There 
was no evidence, indeed there was no suge 
gestion, that suca a person is now, or 
bas been or ıs likely to be, available. 
Maharaj Narain Sheopurt v. Shashi She- 
khareshwar (12), was quoted in support of 
this contention. In that case, it was held 
that the Oivil Court ought not to enter- 
tain a suit for a declaration that a person 
has been illegally deprived of an office in 
a society inasmuch asa decree in his favour 
might be rendered nugatory by the action 
of the society. The plaintiff in that case 
held an honorary position and the rules 
of the society permitted it to discontinue 
his services at any time, In my view, 
that decision is not in point, Although 
the minutes of the Oommittee meeting held 
on May 6, 1935, regarding the appointment 
of defendant No. 12 as interim trustee do 
not state that he was to act in the place 
of plaintiff No. 2, it is obvious he was 
so appointed. As I am satisfied that plain- 
tiff No. 2’s dismissal was irregular and 
invalid, it must follow that the Committee 
has no power to appoint any person in his 
place. Whilst the Act toes not limit the 
Number of trustees to be appointed in 
respect of any temple, as far as the infor- 
mation before me goes, there never has been 
more than two trustees for this temple. 
Further, defendant No. 12 was appointed by 
the same meeting as that which dismissed 
plaintiff No. 2. No notice was given that 


(12) 87 A 813; 39 Ind. Oas. 58; AI R 1915 All, 197; 
13 AL J 455, 


ib 
a subject of that meeting was the appoint- 
ment of a new trustee, nor was this a subject 
upon the agenda of the meeting. For the 
reasons I have given and following the Bench 
decision in Rama Iyer v. Sivagnanam Pillai 
(11), the appointment of defendant No. 12 
as trustee was invalid. When the suspen- 
sion of a trustee of a temple was illegal, 
a declaration to that effect was granted in 
Venkatanarayana v. Ponunswamt Nadar 
(13): see Wallis, O. J. at p. 365. The power 


of suspension by a Committee is the same as. 


the power of dismissal: see Seshadrt 
Ayyangar v. Nataraja Atyar (5), Oollins, 
C. J. at p. 221*. Plaintiff No, 2 having been 
illegally dismissed, he is entitled to relief in 
the suit. 

There will be a declaration:—(a@) that the 
dismissal of plaintiff No. 2 as trustee of this 
temple was irregular and illegal and that he 
is entitled to continue ia his office; (b) that 
the appointment of defendant No. 12 in the 
place of plaintiff No. 2 as trustee was illegal 
and invalid; (¢) that the meeting and resolu- 
tions of the Committee held on May 6, 1935, 
at which plaintiff No. 2 was dismissed and 
defendant No. 12 was appointed an intersm 
trustee were illegal and invalid. There will 
be an injunction restraining the defendants 
except defendants Nos, 2, 5 and 6 from 
interfering with the plaintiff's duties as a 
trustee of the temple and his pussession and 
management of the temple and its properties 
as such trustee. There will be an order for 
plaintiff No. 2’3 costs against all the defens 
dants except defendants Nos. 2, 5 and 6, which 
costs will carry interest at the rate of six 
per cent. per annum until payment. Plain- 
tiff No. 1 is not entitled to and has obtained 
no relief in this suit. His presence as a 
party was unnecessary, and as against him, 
thia suit is dismissed. His inclusion as a 
plaintiff in the suit has occasioned no increase 
in the amount of the costs and therefore I 
make no order against him for payment of 


any costs. 
Sutt decreed. 


N.*8. 
(13) 41 M 357 at p. 365; 43 Ind-Oas, 205; A-F R-1919 
Mad. 1188; 33 M L J 660; (1917) M W.N 839; 33M LT 
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ALLAHABAD HIGH-COURT 
Criminal Reference No, 196 of 1939 - 

June 21, 1939 . 
MouamMap Ismar, J. 

NIHAL SINGH—ApPaLLaNnt 
veETsus 
EMPEROR—RB8PONDENT 

Oriminal Procedure Code (Act V of 1898), s. 522 
(3)—High Court, tf can order restoration of posses- 
Lon na 8. 529 (3) beyond prescribed period of one 
month. 

Where a Magistrate passes an order under s. ¿32 
Oriminal Procedure Code, beyond ‘the prescribed : 
one month, though the order by the Magistrate is. 
illegal, yet it is competent to the High Oourt, 
under s. 533 (8) as Court of Revision to order the 
restoration of possession to the person dispossessed. 
There is no limitation of one month for an order 
under sub-s. (3), Rameshwar Singh v. Emperor (1), 


relied on. 


Or, Ref. made by the District Magis- 
trate, Muttra, dated February 13, 1939, 

Mr. E. V. David, for the Opposite Party. 

The Deputy Government Advocate, for the 
Orown, 

Order.—This is a reference by the 
learned District Magistrate of Muttra ree 
commending that the order of the Magis- 
trate fcr restoration of possession of certain 
immovable property be set aside. It 
appears that one Salig Kam brought a com- 
plaint against Nihal Singh and other under 
B8. 447 and 352, Indian Penal Oode. On 
September 30, 19338, Nihal Singh was convicte 
ed under only one count, namely s. 447, Indian 
Penal Oode, and sentenced to a fine of 
Rs. 15. The other accused were acquitted. 
On October 10, 1938, t. 6. within one month 
of the order of conviction, Salig Ram applied’ 
for restoration of possession of property to 
the Magistrate. No orders were passed till 
November 5, when the application was 
granted and possession was restored to the 
complainant, Salig Ramis Dow in posses- 
sion.’ The present application was made by 
Nihal Singh onthe ground that the order of 
restoration passed by the Magistrate was: 
beyond his jurisdiction not “being within 
one month of the date of conviction, 
Under s. 522, subes. (l), any person 
who has been dispossessed of any 
immovable property may be restored 
to the possession of the same by the Oourt 
concerned either at the time of convicting 
the accused or at any time within one 
month from the date ot the conviction. As 
the order of the Magistrate was beyond 
time, it must be set aside as recom- 
mended by the learned District Magia 
trate, I, however, feel that it will be 
anomalous - to. place Nibal Singh in 
possession of the property which; according 
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to the decision of the Magistrate, belonged 
to Salig Ram. Nihal Singh apparently was 
satisied with the order of the Magistrate 
and did not move the higher Courts to have 
the order re-considered. It does not appear 
that he has brought any civil suit fora 
declaration of his right. Under these 
Circumstances it appears to me desirable 
that in the exercise of my revisional juris- 
diction I should order Salig Ram to be 
restored to the possession of the immovable 
property which was the subject-matter of 
dispute in the case before the Magistrate. 
This is permissible under s. 522, sub-s. (3), 
which provides: “An order under this 
section may be made by any Oourt of 
Appeal, confirmation, referénce or revision." 
There is no limitation of one month for an 
order under subes. (3) This view is in full 
accord with the observation of Jwala 
Prasad, J. in Rameshwar Singh v. Hmperor 
(1). In the abovementioned case the 
learned Judge observed: ; 

“....Thus where a Magistrate passes an order 
under s. 522 beyond -the prescribed one month, 
though the order by the Magistrate is illegal, yet it 
18 competent to the High Court as Oourt of Revision 


to order the restoration of possession to the person 
dispossessed.” 


I therefore set aside the order of the 
Tahsildar-Magistrate, dated November 
5, 1938. I further direct that Salig Ram be 
restored to the possession of the property 
from which he was wrongfully dispossessed 
by Nihal Singh. Let the record be return- 
ed. i ; 


5, _ Order set aside. 


(1) A IR 1925 Pat. 689;.91 Ind. Jas. 809; 27 Or. L 
J 137; 4 Pat. 438,7 P L T 385. 


ALLAHABAD HIGH COURT 
Second O1vil Appeal No, 1488 of 1935 
January 5, 1939 
BENNBT AND VERMA, JJ. 
MUNICIPAL BOARD, MORADABAD— | 
5 DsPBaNDANT—APPBLLANT `> ' 
VETBEUS 


HABIB ULLAH-— PLAINTIFE— RESPONDENT. 
U. P. Munterpalutes Act (II of 1¥16), as. 296, 
186, 211, 321, 00, 61, 307—Rules under 3, 386—-- 
dnssructtons regarding nazgul entrusted to the 
management of Municipal Board, if have force of 
law—Iesue of notwe by Board not aut 

ss. 186 and Zll—Sute for injunction owner— 
Crvel Court, if can entertain st—Oraer by Board 
not in, accordance with powers under s. 186 or 
. 8. 211—Suit for wyunction against demolition order, 
af barrea—Notice under s. lò and s. 21) t9sued 
Kaecutive Ogicer—Bar of a. 321, tf crises—Bour 
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issuing notice under s. 186 ands. 211, threatening 
action under s. 307—Sustt by owner for injunction 
—Secretary of State, if should be impleaded ae 
defendant, along with Municipal Board. 

The “ instructions “ regarding nasul entrusted to 
tho management of the Municipal Board have not 
the force of law. These “instructions” are not 
Rules made by the Government in exercise of 
the powers conferred by s 296 of the U. P. 
Municipalities Act. They are merely departmental 
instructions and direct the Board to oomply 
with the orders of the Collector. The Board, however, 
in complying with the order of the Collector, must 
act accor to law and the “ instructions" do 
not authorize the Board to take any action which 
is beyond the powers conferred on it by the Munici- 
palities Act. ` 

The Board cannot, by issuing a notice which is 
not authorized by s. 186 or by a. 211, U. P. Muni- 
cipalities Act, threaten to demolish the construc- 
tions The notice issued bythe Board would be 
ultra vires, and the owner is entitled to br the 
suit claiming an injunction. It is well-settled that 
the Oivil Court has jurisdiction to entertain oa 
suit of this character ifit appears that the notice 
issued by the Board is illegal and wltra vires. 

In order that s. 321 of the Act may be appli- 
cable, it is necessary that the order or direc 
tion made bya Board should be under the powers 
conferred upon it bys. 186 or by s. 211. Where 
the order or direction ig not in accordance with the 
powers conferred uponthe Board either by s. 186 
or by s 211 aasuit for an injunction against de- 
molition cannot be barred by s. 321, 

Where the notice under s 186 ands. 211 has been 

issued by the execntive officer, in view of the pro- 
visions of as, 60 and 61, and of Sch II, Municipa- 
lities Act, the bar ofs. 321 cannot arise in such a 
case. Municipal Board, Moradabad v. Hajis Banne, 
5. A. No, 314 of 1935, relied on. , 
“Where the notice under ss 186 and 211 was 
issued by the Municipal Board and it was the 
Municipal Board that threatened to take action 
under s. 807, Municipalities Act, if the constrao- 
tions in question were not demolished by the 
plaintiff within four days of the » receipt of the 
notice the plaintiff is entitled to bring the suit 
impleading the Municipal Board alone as 4 defendant 
without impleading the Secretary of State in Council 
as defendant. 


S. G. A. from the decision of the District 
Judge, Moradabad, dated August 8, 1935. 


Mr. Mushtaq Ahmad, for the Appellant. 
Mr, Shah Jamil Alam, for the Respons- 
dent, 


Verma, J.—This is an appeal by the 
defendant Board in a.suit for a perpetual 
injunction restraining it, from demolishing 
certain constructions of the plaintiff. ‘The 
suit was dismissed by the trial Oourt but 
the lower Appellate Court has decreed it. 
Ihe plaintifi-respondent applied to the 
Municipal Board for permission tọ make 
certain cougtructious and the Board granted 
the application and sanctioned the erection 
of the building proposed by the plaintif. 
It is common ground that the plaintiff in 
making the constructions has not done 


t 


386 


‘anything which can be, said to in cons 
travention of any directions made by the 
Board or in contravention of any provision 
of the law orof any bye-law. Itis clear 
therefore that whatever tke plaintiff- 
respcndent has done is not within s. 185, 
Municipalities Act. It appears that some 
time after the plaintiffsrespondent had 
ecmpleted his constructions, ccrrespondence 
enfued between the Municipal Board and 
the Collector of the District, and ultimately 
on June 15, 1934, the Collector wrote to the 
Municipal Board saying tkat Hahibullah 
had made an encroachment on “nazgul land 
over a public well,” and directed that the 
encroachment should be removed at once. 
On receipt of this letter, a -nctice, pur- 
porting to be under ss. 186 and 211 of the 
Act, was issued by the Executive Officer 
of the Board on ‘June 20, 1934, requiring 
Habibullah to demolish his constructions 
within four days from the receipt of the 
notice and saying thatif Habibullah fajled 
to comply with the notice, scticn would be 
taken under s. 307 of the Act. Hahibullah 
thereupon filed the suit which has given 
tise to this appeal.. The lower Appellate 
Ccult hes hela that tre Board having 
sanctioned tke application for building 
made by Habibullah and Habibullah having 
done nothing which was in contravention of 
ihe secticn of the Act dealing with Building 
Regulations, the Board had no power to 
issue aby Dotice under s. 186. It has 
further held that the Board had no power 
to issue any notice under s. 21] because here 
there was no ‘street’ involved. 

_ The argument of the learned Oounsel for 
the. appellant. before us is that the Board 
had to issue the notice ‘in obedience to the 
order of the Collector, and that therefore 
the suit was not maintainable against the 
Board. Reference is made to paras. 4 and 1] 
of the ‘Instructions 1.egarding nazul entrus- 
ted to the management of Municipal 
Bocard,’ and it is argued that these para- 
giaphs have the force of law. In our opinion 
the Court below is right in holding that 
these “Instructions” have not the force of 
law. It is clear “that these “Instructions” 
are not rules made by the Governmen!. in 
exercise of the powers conferred by s. 296 
of the Act. That being so, the argument of 
the lesrred~Counsel has no force. The 
Court below, in our opinion, is right in 
holding that the plaintifl-respondent js not 
bound by these “Instructions.” They are 
Iderely departmental instructions and direct 
„tbe Bcard to comply with the ordeis of the 
Collector, The Board, however, in complying 
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with tke order of the Collector, must act 
eccording to law andthe “Instructions” do 
not authcrize the Board to take any action 
which is beyond the powers conferred on it 
by the Municipalities Act’ As an example 
of what tbe Board could do in accordance 
with law, it may be mentioned that it was 
open to the Board to bring a properly 
framed suit in the Civil Court for the 
demoliticn of the constructions made by 
Habibullah and ifthe allegations made by 
the Board satisfied the Court that the Board 
was entitled toa decree, the suil would no 
doubt be decreed. The Board cannot, by 
issuing a notice which is not authorized by 
Ss. 1:6 or by s. 211, Municipalities Act, 
threaten to demolish the plaintiff's cone 
structions, The notice issued by the Board 
being clearly ultra vires, the plaintiff was 
entitled to bring the suit claiming an 
injunction, It is well-settled that the Civil 
Oourt has jurisdiction to entertain a suit of 
this character if it appears that the notice 
issued. by the Board is illegal and ultra 
vires 

Tke next argument advanced by the 
learned Counsel for the appellant is that the 
suit is barred by the provisions of s. 321, 
Municipalities Act. In order that that sec- 
tion of the Act may be applicable, it is 
necessary that the order or direction made 
by a Board should be under the powers 
conferred upon it by s. 186 or bys, 211, 
As we have pointed out above, the order or - 
dirction in this case is notin accordance © 
with the powers conferred upon the Board 
either by s. 186 or by s. 211. The suit can- 
not therefore be barred’ by s. 321. In our 
opinion the decision of the lower Appellate 
Oourt on this point also is correct. Fur- 
ther, it may be noted that the notice in 
this case has been issued by the Executive 
Officer. In view of the provisions of ss. 60 
and ôl, and of Sch. Il, Municipalities Act, 
the bar of 6. 321 cannot arise in such a 
case. This point has been dealt with at - 
length in our judgment in tke case of 
Municipal Board, Moradabad v. Hafiz 
Banne, Second Appeal No. 314 of 1935, 
decided on December 23, 1938. For this 
reason also we are cf opinion that the suit 
the plaintiff-respondent was, maintain- 
able. P 
- It has been argued that it was the duty 
of the plaintifi-appellant to implead the 
Secretary of State for India in Council as - 
a defendant to the suit. - In our opinion, 
there- is-no- force in this argument. The 
notice ‘complained of was issued by the 
Municipal Board and it was the Municipal 


~ 
k 


- anders. 10, 


rr 


1939 


Board that threatened to take action under 
8. 307, Municipalities Act, if the construc- 
tions in question were not demolished by 
the plaintiff within four days of the receipt 
of the notice. Thb plaintiff was, therefore, 
entitled to bring the suit impleading the 
Municipal Board alone as a defendant. It 
is hardty necessary to point out that if the 
Oollector had desired to take any action 
himself, he could have filed a suit on behalf 
of the fecretary of State for India, in 
Oouncil. For the reasons given above, we 
dismiss this appeal with costs. 


D. Appeal dismissed. 


E a maa—p 


MADRAS HIGH COURT 
Special Bench 
Appeal No. 129 of 1935 

i March 17, 1939 
LEAOH, C. J. KRIBSHNASWAMI AyyANGAR 

AND SOMAYYA, JJ. 
TRIOHINOPOLY VARTHAGA SANGAM, 

LTD.— APPELLANT 
versus 
T. N. SHANMUGHASUNDARAM— 
RESPONDENT 

Transfer of Property Act (IV of 1883), s. 10— 
Partition deed between father and sons providing that 
certain houses should be held by them as tenants- 
in-common—Sons restrained from alienation—Res- 
triction held void. 

Father and his sons executed a deed of partition. 
The deed provided that three houses (which had been 
used as the family residence) should be held by the 
members of thefamily as tenants-in-common, but no 
member during and after the lifetime of the father 
should have the right to dispose of his sharetoa 
stranger. The deed, however, gave a right to sell 
within the ‘family at a maximum price which was 
far below the real value of the share of each son, There 
was no obligation to buy at that price: 

Held, that the restriction amounted to an absolute 
restriction on alienation and was therefore void 
er of Property Act Mohammad 
Pn N Abbas Bandi Bibi (6), distinguished. [p. 590, 
col, 2. 

[Oase-law referred to.] 

- A. against the decree of the Sub-Judge 
Trichinopoly, in O 8. No. 97 of 1932. 


Messrs. T. V. Muthukrishna Ayyar and 
K. G. Srinivasa Ayyar, for the Appellant. 


Mr. D. A. Shanmugasundaraswamy, for 
the Respondent. 


Leach, C. J.—The appellant was the 
plaintiff in a sut filed in the Court of the 
Subordinate Judge of Trichinopəly to 
enforce a mortgage executed by three 
brothers, Nataraja, -Nilamegam and Manice 
kavachagam Pillai, sons of one Ohockar 
lingam Pillai. Choe 
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the other two being named Ohandrae 
sekharam and Muthuvelu, respectively, The 
family was joint until January 30, 1919, 
when Ohockatingam and his sons executed 
a deed of partition. The deed provided taat 
three houses (which had been used as the 
family residence) should be held by the 
members of the family as tenants-ine 
common, but no member should have the 
right to dispose of his share toa stranger. 
Chockalingam and Muthuvelu died shortly 
after the execution of the deed. On 
August 20, 1925, Nataraja, Nilamegham, 
Chandrasekharam and Manickavachagam 
on hehali of themselves and their respective 
sons executed in favour of the appellant a 
mortgage of the three houses to secure a 
loan of Rs 6,000. This loan was re-paid in 
part, but on October 25, 1928, a fresh 
mortgage of the property was executed to 
secure the sum of Rs. 5,000. Chandra» 
sekharam did not join in the later mortgage 
as he was away at the time, On August 10, 
1932, the plaintiff instituted a suit to 
recover what was due to him on this morte 
gage. Nilamegham was then dead and 
his son, the sole respondent in this appeal, 
was made a party as his legal represen» 
tative. 

At ths time of the institution of the suit, 
the respondent was still a minor and his 
mother was appointed to act as his guardian 
ad litem. She tcok no steps, however, to 
defend the suit and as the result an ex 
parte decree was passed against the rese 
pondent, limited, of course, to his interest 
in the property in suit. The suit was 
contested by certain of the other defendants 
on various grounds, but it is not necessary 
to state them. It is sufficient to say that 
the issues did not embrace the question now 
before the Court and were all decided in 
favour of the plaintiff. A decree as prayed 
was passed against the other defendants, 
except Chandrasekharam and his sons, who 
were dismissed from the suit as they were 
not parties :o the second mortgage. The 
respondent then filed an application for an 
order setting aside the ex parte decree. 
The application was grantéd and the rese 
pondent submitted a written statement in 
which he contended that his father had 
only a life interest in the property, At 
the hearing the respondent abandoned this 
plea, but contended that by reason of the 
partitign deed the sons of Ohockalingam had 
no right to effect a mortgage and therefore 
his interest was not charged. This cone 
tention was upheld and the respondent's 


< interest in the property wagexonerated from 
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the moitgage. The preliminary decree was 
accordingly amended. 

The plaintiff has appealed. The validity 
of the decision of the Subordinate Judge is 
challenged on two grounds. In the frst 
place, it is contended that the Subordinate 
Judge was wrong in holding that the parti- 
tion deed operated to prevent the sons 
from mortgaging their interests in the prce 
perty. It is said that the restriction on 
alienation amounts to an absolute restriction 
and therefore is void under s.10, Transfer 
of Property Act. In the second place, it is 
said that the facts did not warrant the 
setting aside cf the ex parte decree passed 
against the respondent.- The second cone 
tepticn cannot be supported because the 
appellant has not printed the evidence on 
which the Subordinate Judge based his 
order setting aside the ex parte decree or 
even the order itself. There being no 
materials before us from which it can be 
shown tht the order is wrong, it must stand. 
The clause in the partition deed referring 
to this property is cl. 4, which reads ag 
follows: z 

“(a The three houses described in Sch. G shall 
be enjoyed in common by T. M. Uhockslingam Pillai 
and his said sons as at present during the lifetime 
of Chokalingam Pillai. (b) It shall not be competent 
for any one of the said sons to sell, mortgage or 
otherwise alienate the houses in Sch. G during 
Chockalingam Pillai’s Jifetime; (c) After Cho- 
kalingam Pillai’s lifetime also the houses in 
&ch. G should be enjoyed by the song in common 
without partition and should not be let, sold or 
otherwise disposed of to any stranger, If any of the 
sons does not want to live in the house mentioned in 
Sch. G, he shall not be at liberty in any manner to 
let or lease, etc., his undiyided share to a stranger 
to the family but shall do so only to any of his 
‘brothers or their heirs fur a sum not exceedin 
Rs. 1,000 (Rupeee Thousand). The intention of a 
the parties to this deed being that the houses should 


be enjoyed by only the members of the family and 
their descendants and nit by strangers.” 


The estate here created is admittedly a 
tenancj*lnecommon and if the restricsion 
on alienation amounts to an absolute res- 
triction, it cannot stand. I consider that the 
ecntention that the restriction is absolute 
is well founded, The prohibition against 
alienation, to strangers is not Jimited to the 
father’s lifetime, but is intended to continue 
In perpetuity. ‘The concluding words of the 
clause stating the intention of the parties 
places this beyond doubt. It is true that a 
Tight to sell within the family is given, 
but there is no obligation to buy and a 
maximum price which is obviously below 
the real value is fixed. The property was 
morigaged in 1925 for Re 6,000 and it may 
be laken that the mortgagee required a 
substantial margin of security. It follows 
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that it may safely be assumed that the 
property was worth considerably more than 
Ra. 6,000 at the time of the mortgage. 
There is no evidence to justify an inference 
that the property had increased in value 
between the date of the partition deed and 
the date of the mortgage and consequently 
the only conclusion open to the Oourt is 
that the property was worth considerably 
more than Rs. 6,000 at the date of the 
partition, Taking the value to be only 
Rs. 6,000, each son's share at the death of 
the father was worth Rs. 1,200 but in view 
of the amount of the first mortgage, the 
figure of Rs. 6,000 cannot be accepted as the 
proper figure. On the basis of the mortgage 
the ful] value was more likely to be in the 
region of Rs. 9,000, which would make the 
share of each of the five sons worth about 
Rs, 1,800. At the date of the mortgage 
one son had died and the shares of the 
surviving sons had consequentty increased 
in value. The prohibition against a co- 
tenant selling bis share for more than 
Rs. 1,000 would mean a gale ut a great 
sacrifice, even if the maximum were realized, 
but there is the further consideration that 
there is no obligation to buy even at 
Rs. 1,000 and this puts a member of the 
family wishing to sell at a further dise 
advantage, There is ample authority that 
provisions such a8 we have here amount to 
an absolute restriction on alienation and 
therefore are, void. 

In In re Kosher: Rosher v. Rosher (1) a 
testator devised an estate to his son in fee 
subject to the proviso that if the son, his 
heirs of devisees, or any person claiming 
through or under him or them, should desire 
to sell the estate, or any part or parts 
thereof during the lifetime of the testator’s 
wife, she should be given the option to 
purchase the estate at the price of £3,000 
for the whole, and at a proportionate price 
for any part or parts thereof. The selling 
value of the estate at the date of the will 
and at the time of the testator’s death 
was £15,000. It was held that the proviso 
compelling the son to sell at such an undere 
Value amounted to an absolute restraint on 
alienation during the lifetime of the widow 
and was consequently void. The same 
principle was applied by Eve, J.in In re 
Cockerile; Mackaness vy. Percival (2). In 
that case ateatator by his will devised land 
subject. to the proviso that if within 20 


a ees) 26 Oh. D 801; 53 L J Oh. 722; 51 L T 785; 
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years of his death the devisee should desire 
to sell the land he was to give the governors 
of a certain eċhool the option of purchasing 
it at the price of £300 an acre. The total 
area was about 22 acres, and was worth 
£670 an acre. It was held that the con- 
dition amounted to a restraint on alienation 
and was void for repugnancy. In In re 
Ellixt; Kelly v. Elliot (3) a testator gave his 
plantations in Assam and all his other 
estate to the plaintiff absolutely, subject to 
the payment of his debts, but provided 
that ona sale by the plaintiff of the 
plantations the plaintiff should pay to the 
testator’s brother a sum of £1,000 ous of 
proceeds of the sale and another sum 0 
£500 to the testator’s sister, Chitty, J. held 
that the testator had by the direction to 
pay these legacies imposed no obligation 
on the plaintiff to sell and that the direction 
was void for repugnancy. The testator 
had attempted to create an estate unknown 
tothe law. The owner of property has, 
asan incident of his ownership, the right 
to sell and to receive the whole of the 
proceeds for his own benefit. By pro- 
Viding that the plaintiff should make the 
payments to his brother and sister, he had 
created a condition which was repugnant 
to the estate which he had conferred. In 
Attwater v. Attwater (4), Romilly, M. R. 
held that where a testator left an estate 
to the eldest son of his niece with AN 
injunction never to sell it out of the 
family, but ifit bad to besold at all, it was 
to be sold to one of his brothers, the §res- 
triction amounted to a total restraint on 
allenation and was void. 


In Gayasi Ram v. Shahabuddin (5). 


Sulaiman, ©. J. pointed out that in order 
to ascertain whether there is an absolute 
restraint or not, the Court hasto examine 
the effect of all the conditions and And 


- whether for all practical purposes aliena» 


na 


tion is prohibited. The mere fact thut 
there may be some remote contingency 
in which there may be possibility of an 
alienation taking place would not neces- 
sarily take the case out of the prohibition 
contained in 6, 10, ‘Travsfer of Property 
Act. In that case a house had been sold 
for asum of Rs. 150 with a condition that 
the vendee was not to transfer, mortgage, 
give orsell it to anyone but the vendor or 


(3) (1896) 20h. D 353;65L J Oh. 753; 34 W R632; 
75 L T138 


W (1853) 18 Beav, $30; $3 L J Óh 692;18 Jur. 50: 
A R.81; 23 L T (O B) 150: 104 R R 458; 52 B'R 
(5) 57 A 861; 


(1935) A L J 410; 1935 A L R 875; 8 R Ags28, 
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hie heirs, In the event of a breach of 
this condition, the vendor (or his heirs) 
was tohavethe right to a reconveyance 
of the property on payment of Rs, 175, 
Sixteen years after the conveyance, the 
purchaser sold the property for Rs. 1,000 
and the transferee later disposed of it for 
Rs, 800. Thesons of the original vendor 
sued to recover possession of the property 
from the ultimate purchaser on payment 
to him of Rs. 175. It was held that there 
was an absolute restraint on alienation 
and therefore the provision for reconvey- 
ance was void. 


In the case before ‘us the respondent's 


f Advocate has placed great reliance on the 


decision of the Judicial Committee in 
Mohammad. Raza v. Abbas Bandi Bibi 
(6), but when that decision is examined 
it cannot be regarded as an authority in 
support of the plea that the provisions of 
the partition deed in this case with regard 
to the family house arevalid inlaw. The 
facts there were these. One Sughra Bibi 
brought a suit against her cousin, Afzal 
Hussain, claiming a half share in certain 
immovable properties in Oudh. The liti- 
gation ended in a compromise which was 
embodied ia a decree of the Oourt. Under 
the terms of the compromise decree, the 
defendant, who already had a wife, was 
to marry the plaintiff and the properties 
were to be held by the two wives ir 
equal shares, but neither was to have power 
to transfer her moiety to a stranger. After 
her matriage to the defendant the plaintiff, 
in breach ot the terms of the compromise 
decree, alienated her half share to stran- 
gers. After her death the respondent in 
the appeal o the Privy Council, as a legal 
representative of Sughra Bibi filed a suit 
for the recovery of two-thirds of her share 
from the appellants on the ground that 
the deceased had no right to alienate her 
moiety. Ths appellants’ answer was that 
the restriction on alienation was bad and 
Sughra Bibi was therefore free to dispose of 
her mojety a9 she pleased. The Privy Council 
held that the condition that the deceased was 
not to alienate o itaide the fa nily constituted 
only a partial restriction dn alienaticn and 
therefore did not offend against s. 10, 
Transfer of Property Act. Tae Board was 
only considering the effect of the prohibi- 
tion so fac as the deceased hərself was 


ned and the observations in ths judg- 
COT iuck $87, 187 Ind, Oa 321; A IR 1932P O 
158: 59 I à 938; Ind, Rul (1932) PO 181; 380 WN 
774, $4 Bom. L R 1048; 55 O LJ 510; 9OW N57; 
1982) A L J 709; 36 L W 69, 63 M L-J 180; (1933) M 
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ment went no further. In the course of the 
. Judgment reference was made to In re 
- Macleay (7) and Doe v. Pearson (8). In the 
former of these cases there wasa devise 
of. an estate to a brother on condition 
that he should never sell it out of the 
family. Jessell, M. R. held that this only 
amounted to'a partial restriction and made 
the following observations : . 
“You may restrict alienation in many way 
“You may restrict alienation by prohibiting a 
particular class of alienation, or you may restrict 
alienation by prohibiting it to a particular clasg 
of individuals, or you may restrict alienation by 
restricting it to a particular time. In all these 
ways you may limit it, and it appears to me that 
in two way at all events. this condition 


is limited. irst, it is limited as to “the 
mode of alienation, because the only prohibition 
is against selling. There are’ var modes of 


alienation besides sale; a person may lease, or he 
may mortgage, or he may settle; therefore it is a mere 
„limited restriction on alienation in that way. 
Then, again, it is limited as regards class; he is 
never to sell it oat of the family, but he may sell 
it to any one member of the . It is not 
therefore limited in the sense of there being 
only, one person tobuy; the will shows that there 
were a great many membera of the family when she 
made: her will; a great many are named in it, 
therefore you have a olass which probably was 
large, and was certainly not small. Then it is 
not, strictly speaking, limited asto time except in 
this Way, that it is limited to thelife of the first 
tenant in tail; of course, if ited as to time, 
it would be void for remoteness under another 
rule. So that this is strictly a limited restraint on 
alienation.” 

In the case before us the restriction 
against alienation outside the family 
applies to the parties to the deed and their 
descendants and there is the further restric- 
tion with regard to price without any ob» 
ligation to buy. In the course of hig 
judgment, Jessell, M. R.’ discussed at 
iength the decision in Attwater v, Attwater 
(4). - Itis evident that he was inclined to 
think that the decision in' Attwater v. 
Attwater (4), went too far, but came to the 
conclusion that Romilly, M. R. did not 
intend to place a different interpretation 
on: the law from that given by Lord 
Hllenborough in Doe v. Pearson (8). There, 
property was left to two sisters to be held 
by them as tenants inecommon, subject to 
the condition that if they had no issue, 
they should have no power of alienation 
except to their sisters or their sisters’ 
children. Lord Ellenborough held ‘this 
condition was good. The restriction on 
alienatjon disappeared with issue and 
therefore was only partial restriction. 


ww) S187) 20 Ha, 196;44 L J Oh: 441; 33 L T 668; 28 
8) (1805) 6 Hast 178; 108 E R 1953: mi 
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The facts in Mohammad Raza v...Abbas 
Bandi Bibi (6) andthe cases cited therein 


' were very different . from the facts in the 


present case ‘and those ‘authorities have no 
applicaticn here. I hold¢hat the restriction 
imposed by thedeed now under considera 
tion amountsto an absolute restriction on 
alienation within the meaning of s. 10, 
Transfer of Property Act, aud therefore 
must be disregarded. Oonsequently, the 
sons took the property as tenants-in-common 
without fetter, and the three brothers who 
executed the mortgage to the appellant 
acted within their powers. The appeal 
will be allowed and the suit will be decreed 
against the respondent also, with ccsts in 
favour of the appellant here and below: 
The period allowed for redemption will be 
six months, : : 


Krishnaswaml Ayyangar, J.—I agree. 
Somayya, J.—I agree. : 
NeD. Appeal allowed, 


ALLAHABAD HIGH COURT 

Oriminal Appeal No. 787 of 1938 
January 17, 1939 f 
RAOHHPAL SINGH AND MOHAMMAD 
ISMAIL, JJ. 7 
UDHAN LOHAR— APPELLANT 
versus l 
Se nona 

Evidence Act (I of 1872), a. 27—Statement’ by 
accused to Police Officer that he killed deceased 
with spear and then threw spear head in certain 
well and lathi in other place—Accused taking Police 
Oficer to such places where spearhead and lathi 
are discovered—Admissibility of statement —How 
far can be relied upon in absence of corroborative 

- Where an sccused makes a statement to the Police 
Officer that he killed the deceased with a spear 
and then broke the spear and threw the apearhead 
in the well and the lathi in the talab and after this 
statement, the Police Officer is taken by the accused 
to the talab and there brings out the lathi from under 
the mud in the talab and then points out the 
well in which the spearhead is 6 and on 
search it is found there, the statement made by the 
accused tothe Police Officer is admissible . in evi- 
dence. Queen-Hmpress v. Babu Lal (3), followed, 
[p. 391, col. 2.] 

It would, however, be very unsafe to rely upon an 
extra judicial confession of this kind when there is 
no other corroborative evidence in support of it, 
Ip. 893, col, 1.) 


Or. A. from an order of the Sessions 
Judge, Farrukhabad, dated October 5, 
1938.. i 7 ‘ 


Mr. K. O. Carleton, for the Appellant. 
The Government Advocate, for the Crown, 


Muhammad Ismall, J.—Udhban Lobar, | 
- of village 1 Salempur, District ` 
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Farrukhabad, appeals from his conviction 
and sentence under s 302, Indian Penal 
Code, for having caused the ‘death of 
Thakur Banwari Singhon the night between 
. May 31 and Jung 1, 1938, at village Tera. 
There is also a reference before us by the 
learned Sessions Judge for the confirmation 
of the death sentence imposed on the appel-- 
lant. The prosecution story is that Banwari 
Singh, deceased, was sleeping outside his 
house when he was set upon by the appel- 
lant Udhan and two other persons named 
Bhawani and Pooran and was done’ to 
death by spear wounds and lathi blows. 
The wife of the deceased and his aunt were 
sleeping inside the house and his son 
Rameshur was sleeping outside at some 
distance. They heard the noise and com“ 
ing to the place where the deceased was 
sleeping they found that Banwari Singh 
was dead and a sheet covered his body. 
A report of the occurrence was made at 
the instance of the relatives of the deceased 
by the village Chaukidar, named Misri at 
6 a. m, The thana is at a distance of 
24 miles from village Tera. In the report 
DO name of the accused person was men- 
tioned. It was stated that Misri was asked 
by the son of the deceused and his widow 
to make the report and on heing asked as 
tothe details of the occurrence, they said 
that they would make a statement when 
some responsible person would visit the 
place, After investigation the three persons 
named above were put on their trial, The 
learned Sessions Judge found insufficient 
evidence against Pooran and Bhawani and 
accordingly acquitted them. In the opinion 
of the learned Sessions Judge the charge 
against the appellant was fally established 
by circumstantial evidence and the con- 
fession of the appellant. He accordingly 
convicted and sentenced the appellant as 
stated above. The motive for the crime is 
paid to be enmity between the deceased 
and the appellant. 

It appears that Udhan originally belong- 
ed to village Salempur but after the death 
of his father, when, he was only about 
12 years old, he came to village Tera to 
reside with his uncle Roshan. Oa attaining 
majority, Udhan built a house fcr himself 
and began to live in it separate from his 
uncle Roshan. Some time before the occur- 
rence, itis alleged that Udhan contracted 
illicit connection with the wife of one 
Shamle. Later, it is said that Banwari Singh 
deceased, ousted Udhan from the favour 
of the woman and. succeeded in preventing 
Udhan from visiting the-house of-Shamle. 
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This is said to have enraged Udhan. 
against Banwari Singh. It is also stated 
that Roshan had arranged the marriage 
of Udhan in village Mahsulapur but Udhan 
refused to marry there because Shamle’s 
wife had arranged a marriage for him 
with her own niece, that is, the daughter of 
Shibu. It is suggested that Udhan was 
anxious to marry this girl bec1use thorough 
this marriage he would succeed in regains 
ing the favour of Shamle’s wife and 
eventua!ly supersede Banwari Singh. Evi- 
dence has been led to prove that Banwari 
Singh brought pressure upon Shibu to 
refuse to marry his daughter to Udhan. 
This further strained the feelings between 
the deceased and Udhan. It is not neces- 
sary for us to consider the evidence led 
by the prosecution to prove the motive for 
the crimes, because, in our opinion, the 
evidence implicating the accused with the 
commission of the offence is wholly inade 
quate. 

It is conceded that there is no direct 
evidence of this murder. Somea‘tempt was 
made to prove that all the accused persons 
were seen running away from the house 
of Banwari Singh after the commission of 
the offence. But the learned Sessions 
Judge has disbelieved the statement of 
P. W. Makka who was produced to prove 
this fact. We are in entire agreement 
with the learned Sessions Judge that 
Makka is not a reliable witness and no 
weight can be attached to his testimony. 
The only evidence relied upon 1s the allege 
ed statement of dhan to the Sub-Inspector 
Habib Hasan which led to the dissovery of 
a spearhead and a lathi. Sab-lnspector, 
Habib Hasan, P. W. No. 19, states that 
Udhan told him that he killed Banwari 
Singh) with a spear and then broke the 
spear and threw the spearhead in the well 
and the lathi in the talab. After this 
statement, the Sub-Inspector was taken 
by Udhan to the talab and there he brought 
out the lathi from under the mud in the 
talab and then he took the Sub-Inspector 
to the well and told him that the spearhead 
was thrown in that well. The Sub-Inspector 
deputed one Mindai Kah&r to dive into the 
well and search for the spearhead, Mindai 
Kahar brought, oul the spearhead. Tue 
spearhead was sent to the Ohemical Kxami- 
noted that the suggestion of the 
Police that the spear head was stained 
withe blood was not confirmed. From the 
report of the Imperial Serologist, it appears 
that the atains disintegrated and their 
origin could not jbe determined, Several 
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witnesses bave been produced to prove 
that the accused Udhan did make the 
statement attributed to him which led to the 
discovery of the spearhead with wnich the 
deceased Banwari Singh is said to have 
been injured which resulted in the latter's 
death. Learned Counsel for the appellant 
contends that in the first place the alleged 
statement of Udhan is not admiesible inž 
evidence, and secondly, evenif is is ad- 
miscible, it is wholly insufficient =o base 
the conviction upon. 

Section 27, Evidence Act, provides that 
when any fact is deposed to as discovered 
in conrequence’ of information received 
from & person accused of any offence in 
the custody of a Police Officer, so much of 
such information, whether it amounis toa 
confession or not, as relates distinctly to 
the fact thereby discovered may be proved. 
This section has been the subject of 
discussion in numerous cages, anc it must 
be conceded that there is a good deal of 
conflict of judicial opinion upon tre inter- 
pretation of this section. In Socaimuthu 
Padayachi v, Emperor (1) it was heli: 

“If an accused makes a statement under g 27, 
Evidence Act, the whole of the statement waloh leads 
to the discovery of the stolen article is admiasible 
and it should not be cut up so as to confine it 
only to the actual words which the eccised may 
use to express the fact that he had Lidden the 
properties.’ . 

In Empress of India v. Pancham (2} 4 
different opinion was expressed. In that 
case the facts were that on October 2, cne 
Pancham, accused of murder of a gir] 
gave to a Police Officer a knife saring that 
it was the weapon with which he Ead com- 
mitted the murder. He also said that he 
had thrown down the giril’s anklets at the 
scene of the murder and would pcint them 
out. On the following day he acccmpanied 
the Police Officer to the place where the 
girl’s body had been found and pointed out 
the anklets. A Bench of this Ucurt held 
thal such statements, being confessions 
made to a Police Officer whereby no fact 
was discovered, could not be proved against 
Pancham. Straight, J., in the course of 
his eee meni observes ne follows : 

“As to the tement made 
respect to the knife, that is w TE E Ba an 
and his remark about the anklets bear a like con- 
struction. But with regard to the letter, if is 
obvious that the ankleta were not discovered in 
consequence of what he had said, for on the con- 
trary the appellant himself went with the Police 
ahd pointed out the spot where the were , lying, 
In short, it was by his own act, and not from any 


(1) 60 M 274: 93 Ind. Oas. 43: . 
1) 50 M 27 as. 43; A I R1998 Mad 
($ 4A 198; 4 W N 1883, 21. 
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information given by him, that the discovery took 
p ace,” = 

The above observations would undoub- 
tedJy exclude a considerable portion of the 
statement said to have, been made by 
Udhan and admitted by the learned 
Sessions Judge. In Queen-Empress v. Babu 
Lal (3) a Full Bench of this Court had to 
interpret s. 27. Oldfield J., at p. 519* 
remarks: 

“I can best exprees my own opinion as to the 
meaning of s. 27 by stating a cass as follows: 
The chaukidar of Mauga Rampur gives informa- 
tion at the neighbouring Police Station that Zalim 
Singh, of the said village, is missing, and that 
fears are entertained that he has been murdered. 
The Sub-Inspector, immediately on receiving this 
report, repairs to Rampur, and on his arrival there 
and whilst he is standing close to a well, Gobind 
Kahar comes up to him and says. “I give myself 
up; I em gu y, and then makes a voluntary” 
and full confession, stating the particulars of the 
crime and the reason for committing it, and con- 
cluding by saying, the knife with which I com- 
mitted the murder is, together with the body, in 
this well.” The well is thereupon searched, and a 
knife and the body of Zalim Singh, with a knife- 
wound through the heart,fare thence recovered. " 

“The entire confession made to the Sub-Inspector 
cannot, with reference to s. 25, Evidence Act, be 
used as evidence against Gobind Kahar, but the 
Sub-Inspector, when giving evidence in Oourt ag 
to the discovery of the corpse and the knife, is 
under the provisions of s, 27 of the Act, competent 
to depose that he had searched the well, and ‘had 
found the body of Zalim Singh and a knife, owing 
to Gobind Kahar having given the following in- 
formation, vig. “the khife with which I committed 
ae er is, together with the body, in this 
well , 

Having regard to the view of law taken 
by the Full Beuch, we are not prepared 
to accept the contention of learned Counsel 
that the statement made by Udhan to the 
Sub-Inspector Habib Hasan is not admis- 
sible In evidence. The next point to be 
determined is whether the statement said 
to have been made by Udhan brings home 
the guilt to him. We have no reason to 
doubt the testimony of Sub-Inspector, Habib 
Hasan, and other witnesses that in conse- 
quence of the information given by Udhan 
a spearhead was recovered, We however 
do not consider that it would be safe to 
uphold the conviction of the accused only 
on that statement, The value of extra- 
judicial confessions, except in very rare 
cases, is not very high. It is admitted that 
the time the statement was made Udhan wag 
in Police custody. The usual precautions 
enjoined by Jaw taken by a Magistrate 
before recording a confession would not 
be taken by the SubeInspector. ‘The 
appellant on the earliest possible opp: r- 


6 A 509; A W N 1884, 2339 (F B). 
age of 6 Ald), ~ 
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_tunity disclaimed . all responsibility for 
the statement. As we have stated above, 
we do believe that Udhan made the state- 
ment attributted to him. But it does not 
necessarily provee that he committed the 
murder or that the statement was voluntary. 
The spearhead found did not contain any 
stains of human blood. Such spearheads 
are very common and can be found in 
large numbers in every village. Even if 
we believe that the deceased was speared 
~ with this spearhead, there is no evidence 
‘ besides the statement of Udhan that the 
‘deponent was one of the assailants. It 
~ Yuld be very unsafe to rely upon an 
extra-judicial confessicn of this kind 
whea there is no other corroborative evi- 
denc’ in support of it. Under the circum- 
stancésa we think that the benefit of doubt 
should be given to the appellant Udhan. We 
accordingly allow the appeal, set aside the 
conviction and sentence imposed on Udhan 
and acquit him. We direct that he be set 
at liberty forthwith unless required in 
connection with other case. 


8. Appeal allowed. 
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Civil Procedure Oode (Act V of 1908), as. 47, 60 (1) 
(0), O. XXI, rr. 92, 90 Proviso (2) —Court, if can t 
notice of any objection under s. 47 relating to pro- 
periy till confirmation of sale — Objection under 
3. 60 (1) (0) whether falls under s.47—Objection raised 
before confirmation of sale—Duty of Court—Objection 
under s. 47 — Court should decide it first especially 
when it relates to Court's jurisdiction to sell property 
— Proviso 2 to O. KAT, r. 90, if applies to questions 
raised under s. 47— Limitation Act (IX of 1908), 
Sch I, Art. 106—Applicability to applications under 
s. 41 and 0. XXI, r. 90, Civil Procedure Code (Act V 
.of 1908) — Limitation for applications under 8. 47, 
Civil Procedure Code (Act V o 1908). 

The Court has power to take notice of any objec- 
tion under s, 47, Oivil Procedure Code, relating to 
pioperty until the sale of that property is confirmed, 
as itie not till then that the sale becomes absolute 
andtitle passes. It is the duty of the Court to 
follow the Jaw as long as it can, ti. e., as long as it is 
not functus oficio. Until the sale becomes absolute, 
it is the duty of the Court to decide the ‘objection 
made under 8, 47 to the effect that the property is not 
liable to sale. Anobjection ander s. 60 (L) (c) falls 


under s,47 of the Code, It is not one that falls under’ 
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the provisions of O.XXI, r. 90, Civil Procedure Code.: 
Where the objections are put in before the sale is, 
confirmed, it is the duty of the Oourt to see if it has 
jurisdiction to sell the property. If it has no juris- 
diction, it is its duty toend the execution proceedings 
by refusing to confirm the sale which go far has not 
become absolute, Umed v. Jasram (9), commented 
upon, [p. 397, col? 2.] 
OCase-law discussed. | 

tion 47, Oivil Procedure Code, is completely 
independent of the provisions cf O XXI, relating to 
the procedure which is togovern the sale of property, 
and O. XXI, r. 92, presupposes that there is no objec- 
tion outstanding under s. 47 of the Code When such 
an objection is made, it ie the duty of the Court firet 
to deside it; especially when the objection is that the 
Court has no jurisdiction to sell the property, such 
sale being forbidden by Statute, and furthermore, the. 
judgment-debtor being barred from raising tke objao- 
tion by aseparate suit (p. 395, col. 1.) 

Proviso 2 to O XXI, r. 90, Civil | rocedure Code, 
only relates to what lies within O. XXI, r 90, that is, 
tomatters in connection with publishing or conduct- 
ing the sale It has, and can have, no application 
to a questicn raised under s. 47. [p. 397, col. 1.] 

Article 186, Limitation Act, Applies to an applica- 
tion under O. XXI, r. 90, and there is no Article 
applicable to an application unders 47, Civil Proce- 
dure Oode, though, of course, such an application must 
be made while ane Court is still seized of the pro- 
ceedings. [p. 396, col. 1.] 


Er. 8. A. from an order of the Senior Bab- 
Judge, Rohtak, dated February 24, 1938, 


Messrs. Shamair Chand, Qabul Chand and 
Parkash Chand, for the Appellants. 


Mr. Faqir Chand Mital, for the Respond- 
ent. 


Addison, J.—On March 16, 1929 Sarupa 
obtained a decree for Ks. 750 and costs 
against Ram Ohandar and Kam Sarup. 
In execution of that decree the Court 
ordered on August 5, 1936, that certain 
houses should be sold on September 2), 
1936. On October 6, 1936, the judgment- 
debtors preferred two separate objections, 
one under O. XXI, r. 90, Civil Procedure 
Code, with respect to material irregularity 
in publishing and conducting the sale 
and the other under s. 60 (i) (¢), Civil Pro- 
cedure Oode to the effect that the houses 
could not be attached or scld as they 
belonged to an agriculturist. The execute 
ing Gourt first decided the cbjections 
under O., XXI, r. 90, Civil Procedure Code, 
and held that there had been no material 
irregularity in effecting the sale, It did 
not, however, then confirm the sale but pro- 
ceeded io decide the objection under 
s. 60 (1) (c), Oivil Procedure Oode,. This 
objection was ultimately dismissed on the 
ground that the judgment-debtors, having 
had notice ofthe attachment, should have 
objected to the sale before the auction 
took place. It was, not decided on: the 
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merits whether or not the’ houses were 
exempt under s. 60 (t) (c). +4 

The appeal from the order under O. XXI, 
r. 80, was dismissed by the Senior Subordi- 
nate Judge on June 1, 1937; he also dis- 
missed the appeal from the decision of 
the application under s. 60 (1) (c) on 
August 13, 1937, Against this last decision, 
this second appeal has been admitted to 
a hearing in this Court and has been refer- 
red for decision to a Division Bench by 
a learned Judge of the Court. The sale 
was ccpfirmed bythe executing Oourt on 
April 19, 1937, and tke sale certificate 
was ordered to issue on August 30, 1937. 
Section 60 1), Civil Procedure Oode, runs 
as follows : 

“The following property is lable to attachment 
end sale in execution ofa decree, namely... ..... 
provided thatthe following particulars shall not 
be liable to such attachment or sale, namely... ... 
(0) houses and other buildings with the materials 
and the sites thereof and the land immediately 
appurtenant thereto and necessary for their enjoy- 
man belonging to an agricalturist and occupied 

"Tt may be noted that in the Punjab, this 
exemption has been amended and extended 
by the Punjab Relief of Indebtedness Act, 
but it is unnecessary toset out the terma 
thereof. It is not disputed that an objec- 
tion under 8. 0 (1) te), Civil Procedure 
Oode, falls under s. 47 of the Code. It is 
not one that falls under the provisions cf 
O. XXI, r. 90, Oivil Procedure Oode. It 
is, therefore, necessary to quote 8, 47 (1), 
Oivil Procedure Code, which runs as Tole 
lows : 

“All questione arising between the parties to 
the suit in which the decree was passed, or their 
representatives, and relating to the execution, dis- 
charge or satisfaction of the decree, shall be deter- 
mined by the Court executing the decree and not by 
& separate sult. 

It is clear that a question under 
B. 60 (1) (e) is a question arising between 
the parties to ths suit and relating to the 
execution, discharge or satisfaction of the 
decree. The objection, therefore, had to 
be decided by the executing Oourt and 
no separate ruit would lie. No period of 
limitaticn has been fixed for an applica- 
tion under s. 4{, Oivil Procedure Code. 
Order XXI, r. +0, Civil Procedure Code, 
runs as follows :— 

“90. (1) Where any immovable property has been 
gold in execution a decree, the decree-holder, 
Or any person entitled to share ina rateable dis- 
tributioi of assets, or whose interests are affected 
by the sale, may apply to the Court tozet aside 
the sale onthe ground of a material irregularity 
or fraud in publishing or conducting it: 

Provided that no sale shall be set aside on the 


prone of irregularity or fraud unless upon the 
proved, the Court is satisfied that the appli- 
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cant has sustained substantial injury by reason of 
such irregularity or fraud. 

Provided further that no such sale beset aside 
on any ground which the applicant could have put 
forward before the sale was conducted.” 

Proviso 2 is one whicwhas been added 
in the Punjab. Under Art. 156, Limita- 
tion Act, the period for an application to 
set aside a sale in execution of a decree 
under O. XXI, r. 90, Oivil Procedure 
Qode, is 30 days from the date of the sale 
or auction. According to 0O. XXI, 
T. 92, Oivil Procedure ode, where 
an application under O, KAI, r. 90, has 
been made and disallowed, the Court shall 
make an order confirming the sale, and 
thereupon the sale shall become absolute. 
Up to that time the sale is not final. 

The sole question involved in this appeal 
18 what is the effect of these sections. An 
application under s. 47, Civil Procedure 
Code, can oniy be made in execation pro- 
ceedings and no limitation is provided for 
such an application. Obviously, however, it 
must be made in ths course of the execution. 
Equally obviously, it appears to me, it 
cannot be made after the sala is confirmed 
as the sale then becomes absolute and the 
Oourt 13 functus officio. After the sale is 
confirmed and thus has bec me absolute, 
there is no further jurisdiction left in the 
Oourt with respect to that particular pro- 
perty, though, of course, there may bea 
remedy by appeal, as in the present case, 
Is there any reason to hold that the appli- 
cation must be made before the auction of 
the property takes place? Thereis nothing 
in the Oode of Oivil Procedure or any other 
Statute to come to this conclusion. It is 
true that, under O, XXI, r. 4, Oivil Prc» 
cedure Code, the auction is called “sale” 
but it is equally clear that this “Bale” is 
not absojute until itis confirmed, though, if 
it is confirmed, title dates back to the date 
of the auction: It is analogous to the case 
of a sale deed which has no effect until 16 
is registered. lf registration never takes 
place, it is a useless document for purposes 
of effecting a transfer of the property, but 
if registration does take place, the trans- 
action dates back to the date of execution 
of the document. Again, in legal parlance, 
the word “sale” denotes “a completed transe 
action” and not any preliminary step 
towards effecting it. 

. This being the state of the law, it seems 
to me that the Court has power to take 
notice of any objection under s. 47, Oivil 
Procedure Oode, relating to property until 
the sale of that property is confirmed, as 
it. ia not till then that the -sale becomes 
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absoulte and title passes. It is the duty 
of the Oourt to follow the law as long as it 
can, t.6., as long as itis not functus officio, 
and, under 8. 60, if the objection of the 
judgment-debtor.is correct, the Gourt has 
no jurisdiction to sell the houses. The 
words of the Proviso are clear that “the 
following particulars shall not be liable 
to such attachment or sale.” Until therefore 
the sale becomes absolute, it is the duty 
of the Court to decide the objection made 
under s. 47 to the effect that the property 
is not liable to sale. The contrary view 
that such application should be made before 
Sale, is based on the reasoning that. as the 
auction or sale has taken place, though it 
is not absolute and is liable to be set aside 
under O. XXI, r. 90, Civil Procedure Code, 
yet an objection to its liability to sell should 
be restricted to some time preceding the 
auction, This argament is based on the 
reading of O. XXI, r. 92, to the effect that 
when the objections under O. XXI, r. 90 
are dismissed, the sale shall be confirmed. 
But s, 47, is completely independent of the 
provisions of O. XXI, relating to the pro 
cedure which is to govern the sale of pro- 
perty, and it seems to me that O. XXI, 
r. 92, presupposes that there is no objection 
outstanding under s. 47 of the Oode. When 
such an objection is made, it is the duty 
of the Oourt first to decide it; especially 
when the objection is that the Court has 
no Jurisdiction to sell the property, such 
Bale being forbidden by Statute, and fur- 
thermore, the judgment-debtor being barred 
from raising the objection by a separate 
sult, 


Many authorities have been referred to. 
The tirst was Durga Charan Mandal v. Kali 
Prasanna (1). That is, however, not in point. 
An occupancy holding of certain judgment- 
debtors was sold in execution of a decree 
for rent. The sale was in due course 
c-nürmed unders. 311 cf the old Oivil Pro- 
cedure Code, When an application was 
made under s. 31s of the old (de for 
delivery of possession, one of the judgment- 
debtors put in a petition, objecting tothe 
Bale on the ground that there was no 
saleable interest in the property, and also 
opposing the application of the decrees 
holders for possession under s. 318, Civil 
Procedure Oode. It was held that the 
confirmation of sale was no bar to the appli- 
Cation that was made by the judgment- 
debtor to have it declared that in execution 


— of such adecree the holding could not be 


(1) 26 O 737;3 OW N 586, 
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sold, the question being one which related 
to the erecution, discharge and satisfaction 
of the decree. Tois ruling goee further 
than I am prepared to go. As already 
stated, I am of opinion that the Oourt 
becomes functus oficio when the sale is 
confirmed and thus becomes absolute. This 
is a Division Bench authoritr. 

Dwarka Nath Pal v. Tarini Sankar 
(2) is a decision of anotuer Division 
Bench where it was h-ld that where 
in execution of a money decree an occup- 
ancy holding belonging to the judge 
ment-debtor was sld and he had failed to 
ruisa the objection at the time of the sale 
that the holding was not transferable, 
although he had full knowledge of the exec 
cution proceedings and had fal! opportunity 
t> raise the objection, it was not competent 
to him to resist the purchaser after the cone 
firmation of the sale and that, as between 
himself and ths purchaser, the titleto the 
property vested in the latter on such con- 
frmation. The principle laid down in this 
authority confirms the view I hold that 
property vests on the contrmation of the 
sale and upto that time there would be no 
barto an objection under 8. 47, VUivil Pro- 
cedure Code. Similarly, in Murullah v. 
Burullah (3), it was held that the defend- 
ant, having had fall knowledge of the exe- 
cution proceedings and not having objected 
to the sale, was not competent to resist the 
purchaser after confirmation of sale. The 
Oalcutta view is thus in favour of the appel- 
lant. A similar view was taken by the 
Madras High Oourt in Somasundaram v. 
B. Kondayya (4), where it was held that, 
if a judgment-debtor was aware of the exe- 
cution proceedings and did not object, ha 
was bound by the order confirmiug the sale 
aud cannot go behind it. This also supports 
the view of the law which I have already 
Bet out. 

There are two Single Bench decisions of 
the Court of the Nagpur Judicial Gommis 
sicners taking different views. In Ganpat 
v. Ramchandra (5), it was held that, the 
Proviso to s. 80 (1), being mandatory and 
the Oourts having no jurisdiction to attach 
or sell any of the properties specified theres 
in, and there being no prescribed period 
of limitation for an application under s. 60 
(1) (e), the Court can entertain it and decide 
it on the merits in spite of the fact that it 

(2) 34 0199, 5 O L J 294; 11 O W N 513, 


3) 9C W N 972. 
aA I R 1928 Mad, 12; 91 Ind. Oas. 443: 49M LJ 
401 


(5) A I R 1930 Nag. 11; 119 Ind, Oas. 677; Ind. Rul. 
(1929) Nag. 310. 
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was not urged atan earlier period of the 
execution proceedings. This certainly sup- 
ports the view already expressed that up 
to the date of the confirmation of the sale 
such application lies, In Sobha v. Chhagan 
Bai (6), it was held that such an applica- 
tion asthe present should be made before 
the auction takes place. It was further held 
that Art. 166, Limitation Act, would apply 
to such an application and, as it was made 
more tban thirty days after the auction 
took place, the application did not lie, being 
barred by time This appeal was thus 
decided on two grounds. In my view, 
Art. 166, applies to an application under 
O. XXI, r. 90, and there is no Article appli- 
cable to an application under s, 47, Oivil 
Procedure Code though, of course, such an 
application must be made while the Oourt 
is still seised of the proceedings. 

The latest Division Beuch decision of 
the Allahabad High Oourt is also in favour 
of the appellant: Aidal Singh v. Khazan 
Singh (7). It was said there that, even if 
an objection is not taken in the execution 
depariment, if the Court otherwise becomes 
cognizant of the fact that the property 
attached was the house of an agriculturist, 
it would be its daty to withdraw the attache 
ment. The next Allahabad ruling, Lala 
Rom v. Thakur Prasad (8), does not apply 
to the present case. There the objection 
was raised long after the sale had been 
confirmed, It was made in answer to a 
suit by an auction-purchaser for possession 
of the property purchased. Here, again, 
confirmation had taken place and it was 
not competent, in my opinion, to raise the 
objection. With all respect I nm in agree- 
ment with this Allahabad decision. 

In Umed v, Jasvam (9), a Single Bench 
decision under s. 313 of the Old Oivil Pre- 
cedure Code, the learned Judge simply fol- 
lowed Ram Chhiabar Misr v, Bechu Bhagat 
(10), Tbis last case is undoubtedly against 
the appellant, It was held there that an 
objection under the old s. 244, corresponde 
ing to B. 47 of the new Oode, should be 
taken prior to the auction. The view taken 
was that, when the auction takes place 
s. 244, ceases to apply and no questions 
except those relating to the publishing or 
conducting of the sale remain to be decided 

A I R 1984 Nag. 88: ; 
ISARN Uas io 137 ns sn KN aaa 
dma ga Lg Waaa aa 
ea ka pi A = A I R1918 All. 395; 

i ‘O12; , 193; _L 

(10) 7 A 641; A WN 1885, 190, pepe 
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This, with all respect, seems to 
me to miss the circumstance that- a 
judgment-debtor is entitled to apply 
under s. 47, at any time before the 
property has been completely disposed 
of and, as no suit is competent, the judge 
ment-debtor is barred by this artificial 
interpretation of the Code from raising 
what, under the law, he is entitled to raise 
so long as the property bas not been abso-- 
lutely cold. Reliance was placed by Coun- 
sel for the respondent on Pandurang v. 
Krishnaji (11) but that is notin his favour. 
There again a house had been sold in 
execution of adecree and the sale had 
been confirmed and had ihus become 
absolute. In the subsequent suit by the 
purebaser to recover possession of the 
house, it was pleaded thatit belonged to an 
agriculturist and could not be sold. With 
all respect, in my judgment, it was pro 
perly decided that this plea could not 
be raised as it could only be raised by an 
application in execution and not by & suit: 
or as a defence toa suit. 

A Single Bench held in Sakar Lal Jamna 
Das v. Jerbait Sarabji (12) that such an 
objection asthe present should have been 
raised priortothe auction. No reasoning 
is given and no anthority is relied on: 
probably Pandurang v. Krishnaji (11), was 
not referred to as it was not in point. 
Besides, the learned Judge found that there 
was noevidence to show that the house in 
question was actually in occupation of the 
Mil Sea es so thatcn the merits he 
eld thats, 60 (1) (c) did not apply. This 
judgment is, therefore, of no help. Apart, 
therefore, from the decision in Ram Chhiabar 
Misr v. Bechu Bhagat (10) the trend of 
authority is decidedly in favour of the 
View that such an application as the present 
can be made prior to confirmation of the 
sale. I come now to the decisions of this 
Court, all of which are by Single Benches. 
It was held in Gyan Chand v. Mehar Singh 
(13) that such an objection as the present 
should be taken prior to the auction. 
The learned Judge relied on Dwarka Nath 
Pal v. Tarini Sankar (2), Ram Chhiabar 
Misr v- Bechu Bhagat (10), Lala Ram v. 
Thakur Prasad (8) and Pandurang v. 
Krishnajt (11). As already pointed out the 
only authority out of those quoted, in favour 
of that view is Ram Chhiabar Misr v, Bechu 
Bhagat (10) 

(11) 28 B 125; 5 Bom. L R 799. 

(12) 59 B5e4; 153 Ind Oas, 899; A I R 1934 Bom 
348; 36 Bom L R 6-1; 7 R B868, 


(13) A 1R 1930 Lah, 105; 129 Ind. Cas, 676; Ind, Rul, 
(1930) Lah. 133. 


thereafter. 
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Another learned’ Judge held in Alam 
Khan v. Anjuman Imdad Bahmi Qarza 
(14) that such an objection asthe present 
was barred if it was made after the sale by 
virtue of Proviso 2to O. XXI, r. 90, Civil 
Procedure Code as amended by the Lahore 
High Oourt. But it is clear that this Proviso 
2 only relates to what lies within O. XXI, 
r. 90, Oivil Procedure Oode that is, to 
matters in connection with publishing or 
conducting the sale. It has, and can 
have, no application to a question raised 
under s. 47, Civil Procedure Code. It was 
said by another learned Judge of this 
Court in Mohammad Din v. Hirda Ram (15) 
that a Court is empowered to entertain an 
objection at any time and decide it on the 
merits; even though it was not raised at 
& preliminary stage, that fact would not 
cause such an objection to be barred by 
the principle of res judicata. This deci- 
sion is not on all fours with the psesent 
case but it lends support to the view 
already expressed. It is a decision similar 
to that in Ganpat v. Ramchandra 
(5). Another case came before the same 
Judgein Fatta v. Sham Sundar (16) in 
which he held that objections unders. 60 
(1) (c) cannot be dismissed on the ground 
that they were belated as there was no 
prescribed period of limitation within which 
such objections could be put in. In this 
instance, however, the objections wera put 
in twodays before the sale took place, so 
that the case is scarcely in point. 

The last case referred to is /tam Chand 
v. Co-operative Society, Kharar (17), That 
also is noton all fours with the present 
case. The judgment:debtor raised objec- 
tions to the a'tachment and sale under 
B. 60 (1) (e) and thereafter made a state- 
ment that he would pay up the decretal 


‘amount by a certain date failing which 


his objections would stand dismissed. 
Payment was not made and his objections 
were dismissed. When the execution pro- 
ceedings were revived, the judgment-debtor 
repeated the objections and the Oourts 
below held that the judgment-debtor was 
precluded by the principle of res judicata 
from raising them over again. The learned 
Judge of this Court held that it was not so 
barred and wenton to point out thut the 
provisions of s. 6U (1) (c) were mandatory 


r 42) A IR 1937 Lah. 309; 174 Ind, Oes. 361; 10 R 
| A AIR 1985 Lah, 942; 160 Ind. Oas. 749,8 R 


(16) 88 PL R 669, 
(17) 88P L R 691; 


166 Ind, Oag. 266; AIR 1936 
Jah, 980; 9 R L 856, 


GHiMANRAM MOPİLAL v. SAYANTILAL CHHAGANLAL (BOM.) 


397 
and the Oourt was bound to withdraw 
the attachment, even if no objections were 
putin, if the Oourt had otherwise become 
cognizant that the houses attached were 
the property of an agriculturist, and were 
by Statute not liable to attachment and 
sale. He added that the policy of the 
Legislature was made clear by the Punjab 
Relief of Indebtedness Act. Though this 
case isnot on all fours with the present, 
the principles applyin support of the view 
I have taken. 

For the reasons given, I have no hesitation 
in holding that this appeal must succeed 
as the objections were put in before the 
sale was confirmed: it then became the 
duty of the Oourt to see if it had jurisdic: 
tion to sell the property. If it had no 
jurisdiction, it was its duty to end the 
execution proceedings by refusing to 
confirm the sale which so far had not be- 
come . absolute. I would therefore accept 
this appeal, set aside the order of the Oourts 
below, and remand the cuse tothe execut-" 
ing QOourt for a decision on the merits 
whether the houses in question are or 
are not liable to attachment and sale under 
s. 60 (L) (c), Oivil Proeadure Code, and s. 35, 
Punjab Relief of Indebtedness Act ( VII of 
19314). I would leave the par-ies to bear 
their own costs in this Court and the lower 
Appellate Court. The costs in the execut- 
ing Court will be in tha discretion of that 
Oourt. 


Ram Lall, J.—I agree. 
B. Appeal allowed. 


-maa 


BOMBAY HIGH COURT 
Appeal No. 42 of 1938 
March 31, 1939 
Bsatmont, ©. J. AND KANI, J. 
OHIMANRAM MOTILAL AND ANOTARR— 
PLAINTIFFS — À PPALLANTS 
versus 
JAYANTILAL CHHAGANLAL 
AND ANOTHER— DarENDANTS— 
RASPONDBNTS 

Partnership Act (IX of 1932), ss. 4, 6—Hesential 
elements of partnership —Mere sharing of profits 
and contributing to losses, whether constitute 
partnership—Whether thara ts partnership ts mixed 
question of law and fact. 

There can be a partnership in a single transaction, 
and sharing profits and contributing to losses are . 
indicagions of a partnership, but by themselves they 
are not enough toconstitute a partnership. One 
essential element of partnership, is that there 
should be agency. One partner can always bind 
another partner any matter which falls within , 
the scope of the partnership business, subject to ` 
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any limitation under s.20 of the Partnership Act, 
and if the relationship constituted between parties 
in respect of a particular matter does not expressly 
or by necessary implication involve the right of one 
party to pledge the otber as an agent, then there is 
no partnership. [p. 399, col. 1.| 

The question whether there is a partnership ia 4 
mixed question of law and fact. |p. 400, col. 1.] 

Sir Chimanlal Setalwad and Mr. M.C. 
Chagla, for the Appellants, 
' Messrs. N. P. Engineer and V. K.Chhatra- 
pati, M. C. Setalwad, Advocate-General and 
F.G. R. Khairaz, for Respondents Nos. 1 


and 2, respectively. 


Beaumont, ©. J.—This is an appeal 
by the plaintiffs against a judgment of 
Somjee, J. There are two plaintiffs, both 
of which are firms, which have been re- 
gistered under the Partnership Act, 1932. 
They financed defendants Nos. 1 and 2in 
relation tothe purchase of large quanti- 
ties of corrugated iron sheets, and they 
eue fora sum of over nine lakhs of rupees 
alleged to be due from defendants Nos. 1 
‘and 2 in respect of these transactions. 
Various defences were set up on the merits, 
all of which failed, but byan amendment 
the defendants alleged thatin respect of 
these transactions for financing them the two 
plaintiff firms becume partners ad hoc, and 
that that partnership was not registered under 
the Partnership Act, and, therefore, the 
plaintiff's suit did not lie under s. 69 (2) 
of the Act. That defence prevailed with the 
learned Judge, who accordingly dismissed 
the plaintifi’s suit. The question, which 
we have to determine on this appeal, is 
whether the two plaintiff firms were partners 
in relation to their financial arrangements 
with defendants Nos. 1 and 2 or whether 
they were mere cc-lenders. 

The agreement between the plaintiffs 
and the defendants with regard to the 
finance is Ex. Q and there was also a 
Jater agreement in much the same terms 
providing for further finance, which is 
Ex. R. In Ex. Q the two plaintiff firms are 
described as pledgees, which expression 
was to include, unless repugnant to the 
context, the partners for the time being in 
the two plaintiff fifms, and the agreement 
provides that the pledgées will lend to the 
pledgors, that is the defendants, the sums 
therein: mentioned against -a -pledge of 
corrugated iron sheets, and there were the’ 
usual previsions for securing due cover, 
and, if there was default by the pledgors, 
thé pledgees were entitled. in their 
discretion ` to Bell, the pledged goods. 
Exhibit Q is dated June 2, 1957, and on 
foe same date. the two. plaintiff < firma 
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entered into an arrangement, which is 
Ex. A-5, specifying the terms on which as 
between themselves the finance tothe defen- 
dants was to be provided, and that docus 
Ment is obviously of great importance in 
determining whether the relationship bete 
ween the plaintiffs was that of partners. 
The agreement isin the form of a letter 
written by plaintiffs No. 2, to plaintiffs 
No. 1, and it says that with reference to 
the agreement for pledge made in favour 
of yourselves and ourselves by the defen- 
dants, it has been agreed that in respect 
of the transactions or adventures mene 
tioned in the agreement for pledge, our 
shares are equal, and we are to share 
equally in the receipts from the defendants, 
the receipts being substantially interest 
on moneys advanced and commission which 
was to be paid under Ex. Q. Thenit is 
provided thatif there are any losses, the 
same will be shared equally. The losses 
would of course arise from failure of the 
debtors to pay the amounts due. So that 
what it really comes to is this, that the 
two plaintiffa were to share equally in the 
interest and commission, and were to bear 
equally the losses, and ıt seems to me that 
that agreement is entirely consistent 
with the two plain‘iff firms being mere joint 
lenders, - 

The question whether a transaction 
amounts to a partnership or not is often 
a difficult one. Under gs. 4, Partnership - 
Act, ‘partnership’ is defined as the relation 
between persons who have agreed to share 
the profits of a business carried on by 
all or any of them acting for all. I think. 
the words “acting forali” were inserted 
to emphasize that partners are agents, and 
not merely principals. Then s. 6 provides 
that in determining whether a group of 
persons is or isnot a firm, or whether a 
person ig oris not a partnerin a firm,” 
regard shall be had to the real relation 
between the parties, as shown by all 
relevant facts taken together. It is quite 
clear that you may have a partnership 
in a single transaction, and it 18 also 
clear that sharing profits and contributing 
to losses are indications of a partnership, 
but by themselves they are not enough 
to constitute a partnership. One essential 
element of partnership, as is shown in the 
aefinition, is that there should be : agency. 
One partner can always bind another 
partner in any matter which falls within 
the scope of the partnership , business, 
subject to any limitation under 8. 20 of the 
Act, and if the relationship constituted 
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between parties in respect of a parti- 
cular matter does not expressly cr by nece 
sary implication involve the right of one 
par.y to pledge the other as an agent, then 
there is no partnership. To my mind the 
‘defendants have failed here to prove 
that the two plaintiff firms were in any 
respect agents one for the other. All the 
expressionsin Ex. Q and Ex. Reonfer rights 
or impose obligations on the pledgees, 
There is nothing to show that one pledgee 
could act on behalf of the other. For 
example, I see no reason to suppose that cne 
of these two pledgees could have sold the 
pledged goods without constituting the 
other pledgee, 

The oralevidence carries the matter no 
further. Apartner in the second plaintiff 
firm, Ramkumar Morarka, gave evidence, 
and said that he generajlly managed the 
matter on behalf of the two plaintitf firms, 
but there is nothing to show that he claimed 
a right, or ever exercised a right, of acting 
without consulting his co-lenders, Part of 
the moneys advanced was borrowed by 
the lenders from a bank, and an account 
was opened withthe bank in their joint 
names, but the evidence is that cheques 
drawn on that account had to be signed 
by one partner in both plaintiff firms. 
There is, as far as I can see, nothing either 
in the oral evidence or in the written 
documents to show that one of these plains 
tiff firms had any authority to act for 
the other, andthat being so, I think that 
one of the essential elements necessary 
to constitute parinership is absent, and 
that these parties were nothing but cos 
lenders. 7 

It is obvious that in the ordinary popular 
acceptation oftheterm, the plaintiffs were 
Not partners, and that no useful purpose 
would beserved by their registering this 
alleged special partnership under the 
Partnership Act, because all the requisite 
parliculars had already been registered 
by the two plaintiff firms, and some of the 
particulars required to be registered; 
for instance, the name of the firm and 
the place of bueiness of the firm, could not 
be registered, because the alleged partner- 
ship had no firm name and no place of 
business. But, in spite of such considera- 
tions, the plaintifis might well have cone 
Btituted themselves partners ia law, and I 
think, this case illustrates a danger which 
financiers run. It must be very common, 
in acommercial city like Bombay, for two 
or more banks ortwo or more financial 
bouses to undertake jointly to fnance some 
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undertaking, which requires more extene 
sive help than one lender is prepared to 
give, and it is very unlikely that people, 
acting together to finance an undertaking, 
consider that tney are becoming partners, 
and therefore liable to register themselves 
forthe special purpose of that transaction 
under the Partnership Act. But it may 
very well be,if they are not careful in the 
expression ofthe contract between them 
orin their actions in relation lo the 
transaction, that they Lave in fact constitute 
ed themselves partners as matter of law, 
and they may find that, when they sue to 
enforce their rights, they are met with the 
objection that their special partnership hag 
not been registered, and that their guit 
does not lie. It may well happen also that 
by the time the defect in their title ig 
brought to their notice, limitation has run 
against them, This seems to me a danger 
which s, 69, Partnership Act, may place in 
the way of perfectly honest and bona fide 
lenders. However, in this case, in my 
opinion, it is clear on the evidence that 
these two plaintiffs were not partners, 
but were no mors than jointelenders, We 
therefore allow the appeal with costs 
throughout, declare the plaintiffs entitled 
to recover the amount due from defene 
dants Nos.1 and 2, and refer the matter 
to the Commissioner to ascertain the 
amount. 


Kanla, J.—The two plaintiff firms filed 
this suit against the two defendants (who are 
now respondents) and some others to recover 
the amount lent by the plaintiffs under two 
agreements dated June 2, 1937, and June 7, 
1937. It is notdisputed that each of the 
plaintiff firms, who are carrying on business 
as dealers in cotton, linseed and shares and 
also as money-lenders,has been duly 
registered under the Partnership Act. 
It is not suggested that there was any gene- 
ral partnership between them. The two 
agreements under which money was agreed 
to be lent by the plaintiffs to the defendants 
were in the nature of a pledge in respect 
of bundles of corrugated iron sheets which 
the defendants had agreed to purchase 
but were unabletopay for. The evidence 
shows that the defendants approached 
plaintiffs No. 2 first and persuaded .them 
to advance money to fulfil their outstande 
ing congracts. Plaintiffs No. 2 then nego» 
tiated with plaintiffs No. 1, and they 
agreed to give together the necessary loan, 
As there was a fall in the market on June 24, 
1937, a letter was written on behalf of 
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both the plaintiffs, and stated to be under 
. instructions of both of them, and sent by 
their attorneys to the defendants calling 
‘upon-them to provide the necessary margin, 
and in default, threatening to take steps 
as provided under the agreements, The 
defendants failed to comply with the 
requisitions, and the sult 18 filed to recover 
the amount due. Mr 

In the written statements originally filed, 
various contentions were raised. When 
the matter reached hearing, an amend- 
‘ment was applied for, and the ‘sole conten- 
tion raised in this appeal was included in 
the written statement. The contention 
was that in this transaction the two plaint- 
iffs formed a partnership within the Part- 
nership Act, and not having been registered, 
the suit must fail. The question whether 
there is a partnership is a mixed question 
of law and fact. According tos, 4, Pertner- 
ship Act, a partnership is defined as the 
relation between persons who have agreed 
to share the prcfita of a business carried on 
by allor any of them acting for all. It 18 
further provided by 6.6 that to determine 

whether a group of persons is cris not a 
firm regard shall be had to the real relations 
between the parties as shown by all relevant 
facts taken together. Inthe present case, 
the learned Judge came to the conclusion 
that, taking into consideration all the facts, 
there existed a partnership between the 
two plaintiffs with the meaning of the 
Partnership Act. l 

I concede that the case is not free from 
doubt, but, having heard all the arguments, 
I am unable to agree with the conclusion 
reached by the learned Judge. ln the first 
place, the effect of the documents which 
came into existence between the parties and 
between the plaintiffs themselves has to be 
looked at. The two documents made between 
the two plaintiffs on the one side and the 
defendants on the other have described the 
two plaintiffs as joint pledgees. Throughe 
out the documents there appears to be no 
suggestion to support the contention that 
one of the plaintiffs alone whould be entitl- 
‘ad to act in the mame of both, oron behalf 
- of both, to enforce the rights of the joint 
~ pledgees against the borrowers. Although 

‘two documents have been executed, the eff ect 
of the second document of June 7, 1937, is 
merely tọ increase the amount of the loan 
in proportion to thé further bundles which 
might be pledged to the plaintiffs. ° Apart 
. from that tlére is no other transaction 
between, the” plaintiffs on the one hand and 
_ the defendants on the other, 


, 
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On behalf of the defendants, it was urged 


‘that the plaintiffs subsequently purchased 


corrugated iron sheets on their own account, 
and the entries in respect of those purchases 
have been made in the same books in which 
there are entries in respectof the dealings 
between the plaintiffs and the defendants. 
The evidence of Mr. Ramkumar clearly 
shows that he made the purchases on June 
10, after all the loans which were to be 
given by the plaintiffs to the defendants 
were completely advanced. He alone went 
into the market and purchased certain 
bundles. It is obvious that this has nothing 
to do with the transaction of lending money _ 
which was covered by the two agreements 
between the plaintifis and the defendants.. 


‘After making the purchases he informed 


his co-plaintiffs, and they agreed to share 
the profits and losses in accordance with 
the agreement, Ex. A-5, Again the arrange= 
ment was that in respect of these purchases, 
the profits and losses only were to be divid- 
ed but itis not stated that all rigats and 
obligations between the parties were to be 
in accordance with Ex. A-5, If this trange 
action of purchase had been made after two 
or six months, I do not think anyone would 
have ventured to urge that because the 
plaintiffs may have been partners in that 
joint purchase, they should be considered 
partners in the transaction in suit. The 
mere fact that there was proximity between 
the two transactions, without establishing 
that they had any other connection whatso- 
ever, does not help the defendants to 
establish that the relation between the two 
plaintiffs in respect of the loans given by 
them to the defendants was that of partners. 
It was next urged that the plaintiffs went 
to the bank and borrowed money together. 
They lent money to the defendants together 
and therefore there was a business of money- 
lending. The profits and losses were to 
be divided half and half and there was 
thusa partnership. In this connection, it 
should be borne in mind that the initial 
arrangement between the parties was that 
the two plaintiffs were to advance their own 
money. Under the agreement between 
them itis further provided that if money 
was required to be borrowed from oute 
spiders, both of them shoald jointly do so. 
The evidence does not show that the whole 
amount in fact advanced by the plaintiffs 
tothe defendants was borrowed by them 
from the bank; or that the agreement’ was 
arrived at on the footing that the whole - 
amount was to be borrowed from the bank 
in the first instance. The fact that loang 
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were.taken by them from the bank and en-- 
tered in the ledger is in accordance with the 
arrangemént between the parties, viz., that 
if more money was required they should 
borrow jointly from financiers. It is signi-. 
ficant. that in the agreement the term 
“profits” is not - used anywhere; 

It was next urged. that separate books of 
account were kept. That isnot at all sur- 
prising because. the ‘two plaintiffs had 
no otnercommon bond at all. The only 
agresment between tnem was to give joint: 
advances to the defendants and in respect 
of that it. was essential that they 
‘should open books of „account. If the 
fact of these purchases is not relevant 


7 to determine whether there was a partner-. 


ship between the plaintiffs in respect of 
the transaction in suit, the fact that entries 
in respect of the purchases were made in. 
the same book could not carry the case any. 
further. Strong reliance was . placed on 
- behalf of the defendants on the following 
statement made in the evidence. of: 
Ramkumar :, Se 

“The dealings., with defendants Nos. 1 and 2 were. 
4 joint venture of the first plaintiff firm and my firm 
for earning interest and as I alone was attending to 
that business, kept separate books of account’ in’ 
respect.of it.” . 7 
“This statement. was strongly relied upon, 


to establish the essential test, viz.,.one of. 
them was the agent of the other. If a partner- 
ship isestablished under s. 18, Partnership. 
Act, a partner is the agent of thes firm far. 
the purposes of the business of the firm, In 
my opinion that statement does” not” carry 
thé casé sufficiently far for the defendants. : 
Attending totne business may mean merely 
kéeping the keys of the’ godown, keeping a 
watchman, or arraiging to pive-delivéry or 
receiving bundlés of corrugated ifon sheets, 
Thése “are not thé - acta’ which necessarily’ 
Constitute one the agent of the other. To 
prove . that one of them was the agent of 
the other, it should be shown that something 
was done on behalf of both, without consult. 
ing the other and which was accepted or 
found. binding on both. In. the -present 
oase .no such incident . or. incidents -have 
been referred to, AsJI have pointed out in 
the notice of demand it is expressly stated. 
to.be sent under the joint instructions of 
the two. plaintiffs and in the names of the. 
two Plaintiffs. Theopening of the account 
withthe.Bank of India;. Ltd., is also shown 
to .be by the two plaintiffs, and a represen- 
tative of each of them had..to sign.. the 
cheques. No individual act is pointed out 
to lead.to the inference that one. of- them 
was the. agent of the. other. in-the matter 
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of. the transactions between the parties, 
In the ‘absence of that test being - fulfilled, . 
the agreement between the two financing’ 
firms appears to be oneto lend money and: 
recover a stated rate ofinterest and comi-' 
mission varying according to the number of. 
bundles of corrugated.iron sheets pledged. 
with them, coupled with the chance of losing 
some -money inthe event of the market’ 
going down. In my opinion, a corréct reade: 
ing of Ex, A-5 does not lead to any other’ 
conclusion. 2 ‘ 
I therefore agree thatthe appeal must be 
alldwed with costs throughout, and a decrée 
passed in favour of the plaintiffs in accord-, 


ance with the terms mentioned : bythe: 
learned Chief Justice. _ 3 
B Appeal allowed. , 


1 
At 


OUDH CHIEF COURT 
Second Oivil Appeal No. 3 of 1939 
September 14, 1939 
BENNETT, Je - 
Musammat FIRDO3 JAHAN— : 
PLAINTIFF—APPRLLANT 
eee P - VETEUS t- 
De. MUHAMMAD YUNIS AND OTHERS, 
aE ten aa Gy A 
a 0 rt 0 4. "A— 
Buit sets D KAI 4 103, Civil T proce] ure Code 
(Act V-of 1908}—8. 53-A, if can be. availed of by: 
plaintif —Held on, facts that plaintiff could rest. 


case on 8. 93-A—That receipt for, earnest money. 
was ient for purposes of 6. 53-A—Ovwsil Proce-. 
dure Code (Act V of 1908), O: XXI, rr. 101, 108, 


4. 144~Sutt under 0. I, 7. 103 decreed—Plaint- 
iff losing possession during pendency of suit— Pos- 
session can be restored under r. 101 or s, 144, p 

Section TA Transfer of Property Aot, is avail- 
able by way of defence only. A suit under O. XXI, 
r. 103, Civil Prooedure Oode, is a-suit by way ol: 
defence and hence in such a suit the plaintiff who, 
séeks to protect his rights is entitled to rest his 
Gage ons, 53-A, Transfer of Property Act. (|p. 406, 
col. 2.] - i : i 


One H -was a tenant of a house owned by Y. F. 
eued H for ejectment and arrears of rent in May, 
1936 and a compromise decrees was passed accord- 
ing to which H wasto vacate the house by August 
31. He did not vacate, and -~on September 17, Y' 
applied for execution of his decree for ejectmant.’ 
Bubsequently F, the wife of H entered into an - 
agreement with Y for the pyrchase of the house 
occupied by H, for certain amount and on September 
26, paid Ks. 500 as earnest money and obtained 
receipt, F then began to exercise the rights of an 
owner. -On September 29,’she issued orders for 
the repair of the house and she let out a portion 
of the house from October 1, and since then ysecover-. 
ed rent. In the following yearshe paid Manicipal 
taxes. On October 1, Y gold the same house to B 
on the Allegation that there was breach of contract 
by F in not getting thesale-deed registered. What 
4 did subsequently was to obtain substitution of 
his name-in the execution proceeding against H on 
Y's decree for oejectment, F raised objections to 
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the application for substitution of names and as 

were rejected, she brought a suit under O. XXI, 
r. 103, Oivil Procedure Code and relied upon s. 53-A, 
Transfer of Property Act. The receipt for the ear- 
nest money gave details of the agreement, did not 
refer to any other agreement, and- gave the boundaries 
of the house gold. It did not, however, say when 
the formal contract Was to be executed, and it did 
ot say When posaéession was to be taken: 

Held, that it, was open to F to rest her case on 
è, 63-A of the Transfer of Property Act, even though 
she ‘was a Panni e oein for the sere 
money was cient for e purpose of s. 53-A 
Transfer of Brapeity Act and the conditions of 
8. 53-A had been satisfied. fp. 408, col. 1,] 

Oase-law discussed and relied on.) 

ere a suit under O. XXI, r. 103, Oivil Pro- 
cedure Code is decreed and the plaintiff has lost 
possession during its pendency, the Court can direct 
under O. XXI, r. 101 that the plaintiff be put in 
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Gonda and enter into negotiations therë ' 
with Dr. Yunus for the purchase of the 
house. Mobammad Nazir saw Dr. Yunus’, 
at Gonda on September 26, and Srp FO 
with him that- Musammaj Firdos Jahan 
should buy the house for Rs. 7,800. He“ 
paid Dr. Yunus Rs. 500 as earnest money 
and obtained from him a receipt Ex. 2: ° 
This shows that he acknowledged receipt- 
of Rs. 500 from Musammat Firdos Jahan as’. 
earnest money for the sale of the house for 
Rs. 7,800 prior to the execution andr- 
completion of the sale-deed. He was not 
to receive ihe. whole sale price, the amount: 
due ona mortgage being left dihanid~ 
with the vendee. The boundaries of the, 


ossession of the property, as the suit under r. 103 
a continuation of the execution proceedings. 
Case-law referred to.) 

ction 144, Oivil Procedure Code, can also be 

_ applied to such a case for restoring possession to 

the plaintiff. 


5. O, A. against the decree of the District 
Judge, Lucknow, dated Decemher 8, 1938. 


Messrs. Rajeshuri Prasad and Govind 
Behari Lal, for the Appellant. ih 


Khwaja Abdul Ali, for Respondent No. 1. 
Mr. Naimullah, for Respondent No. 2: 


_dudgment.—This is a; second civil 
appeal by a plaintiff, Musammat Firdos 
Jahan, who instituted: a suit for a deciara- 
tion under O, XXI, r.’ 103-' Of. the Uode of 
‘Civil Procedure. The suit was dismissed 
‘by- the learned Additional. Oivil Judge and 
his order was upheld by the learned Wistrict 
Judge of Lucknow in first appeal. ; 
“Lhe suit was brought in the following 


circumstances.. Musammat Firdos Jahan's. 


husband, Sheikh Habibullah, was tne 
tenant of a house in ` Lucknow which was 
owned by Dr. Muhammad Yunus,a Sub- 
Assistant Surgeon in Gonda, In 1936 Dr. 
Yunus sued Habibullah for ejectment and 
arrears of rent. In May, 1936, a 


compromise decree Was “passed | according. 


to which Habibullah was .to vacate -the 
house by August 31. He did not vacate, 
and on September 17, Dr. Yunus applied’ 
for execution of his decree for eyectment; — 


At this stage Musammat Firdos. Jahan, 
who was living with her husband in -the 
house,, appears on. the scene, Her story 
is.that she came to know that ‘Dr. Yunus 
wanted to sell the house and she gat into 
touch with Dr. "Yunus indirectly -ubrough 
one.Hakim Shujaat Ali wno- deputed a 
man gamed Mohammad Nasir to go tg 


house are given at the foot of the receipt. 7 
This much is admitted by the parties; 
It is, however, disputed whether Dr. Yunus - 
knew that Musammat Firdos Jahan was 
the wife of his tenant, It has been argued. 
on his behalf that he did not and on: 
behalf of Musammat Firdos Jahan that.he 
did. Nothing, however, turns on. this,- 
because Dr Yunus did not allege any such. 
deception in his written statement. l 
Mohammad ‘Nazir returned to Lucknow, 
on September 27, and gave the receipt, tọ; 
Musammat Firdos Jahan, telling : her 
(according to his evidence) that the matter 
had. been. settled . and she. could. take. 
possession, though Dr. Yanus could. not: 
come to Lucknow to complete the transaction. 
til] October 14, = a 


Musammat Firdos Jahan then began -to 
exercise “the ‘mghts of au owner, OD 
September 29, she issued orders for the’ 
repair of the house to the Indian: 
Engineering Co., and sne let out a portion 
of tae house from October 1, In the follow- 
ing year she paid Municipal taxes, All this: 
18 clearly proved. 


According to Dr, Yunus’ story, however’: 
it had been arranged between him..and 
Mohammad Naz that :Dr. Yunus . should 
come to Lucknow to complete the transac< 
ton on September 30, and not October 14, 
As Dr. Yunus nimeelf says tnat be applied 
on September 2s, for leave of absence trom 
his duties at Gonda on September 30; 
and October l, ıt 18 doubttul: whether: he 
could have iniormed Mohammad Nazır (who 
Teturned to Lucknow on September. 27): 
that he would meet him in Lucknow’'on 
the d0Qth. Ur, Yunus, however, says that 
Mohammad Nazır had promised to meet 
him at 2 P. Įm, at the Registrar's Office with 
the sale-deed faired out.ior his signature 
aud that Mohammad Nasir was not there, 
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Then: follows the.curious statement: 

“I searched for Mohammad Nazır, the plaintiff, 
and her husband”, 
curious, because Dr, Yunus had just 
before stated that he did not know who the 
plaintiff's husband was, ji 

‘In epite of all endeavours Dr, Yunus was 
unable to find Mohammad Nazir, the 
plaintiff or her husband. He stated that he 
waited in the registration office till fairly 
late in the afternoon and went to tne 
house of Mohammad Nazir at 7 or op. mM, 
He was not at home. Dr. Yunus knew 
that he was employed as a time-keeper 
at the Hast Indian Railway Workshop, but 
he did not go there. He went again to his 
house at 7 or 7-30 a.m. on October 1, and 
again drew a blank. He explained :— 

“Rince the deed was to be completed on September 
30, and Mohammad Nazir did not meet me at the 
appointed time, I did not care to go to his office, 
On October 1, I went to his house to intimate to 


him either to pay the money to get the deed registeréd 
or to cancel transaction.” ` 


Dr. Yunus was defendant No. 1 in the 
suit, Defendant No. 2' was a man named 
Ewaz Ali to whom Dr. - Yunus sold- the 
house either on September 30, or October 
l. Dr. Yunus stated that negotiations for 
Bale to Ewaz Ali- were completed during 
the night between September ‘30, and 
October 1. He did not inform Ewaz Ali 
about the negotiations with the appellant, 
.Further on in his evidence Dr. Yunus 
stated. that the sale to Ewas Ali was settled 
on September 30, although he went to the 
house of Mohammad Nazir on the morning 
of October 1, to give him .one more chance. 
Apparently he was not asked why he did 
not goto the house in suit, where Moham- 
mad Habibullah, the husband of the appel- 
lant was living, though he stated that he 
searched for her husband. 


But although Dr. Yunus suggested that 
there had been a breach of contract by the 
appellant in not attending at the registra- 
tion office on September 30, he did not 
contend that he was entitled to consider the 
agreement at an end on tnis account. Itis 
noted in the proceedings of November 23, 
1937, that ‘Counsel for defendant No. 1 does 
not want an issue about the breach of cone 
tract alleged by him in this suit”. 

. The only question substantially agitated 
in the lower Courts was waoether the appel- 
lantis entitled to succeed in view of the 
provisions of s. 53-A of the Transfer of 
Property Act. Both the lower Oourts have 
considered in this connection whether 
possession of the house was, obtained by the 
appellant. On this point the. learned, Addi- 
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tional Civil Judge observed;—. .. 

“The plaintiff's story is that Mohammad Nazir 
had asked Dr. Mohammad Yunus in Gonda to 
deliver the possession to her, whereupon Dr. Yunus 
replied that since the earnest money had been, 
paid, the plaintiff's possession must be deemed 
trom the very date. This fact doea not find place ` 
in the receipt for the earnest money, but it is said 
to be an oral agreement between the defendant No, 4 
and Mohammad Nazir. This information about the 
possession was conveyed to Shujaat Ali who conveyed 
it to the plaintiff and soon after September zô, 
1436, the plamtiff began to consider herself the 
owner of the house. In pursuance of the receipt 
and the information from Mohammad Nasir, she 
called for an estimate for the repairs and additions 
in the house from Jalaluddin (P. W. No. 2). She 
did not rest here. She also let out portions of the. 
house to Ahmad Khan (r. W. No, 5) and Syed 
Sajjad Husain P W. No. 10) from October 1, 1936, 
All the acts of possession are subsequent to October 1, 
1936, on , which date the sale-deed in favour of the 
defendant No. 2 was executed. There is no mention 
in the receipt as regards the time when the 
plaintiff was to take possession of the house. 
iòxhıbit 4is the letter sent by Mohammad Nasir to 
Dr. Mohammad Yunus in reply to the latter's 
letter, but there ısno mention whatsoever of the 
possession of the plaintiff, Exhibit 2 (really Ex. B-3) 
is the reply to the defendant No. 28 notice (to 
Mohammad Habibullah to leave the house) and 
therein no mention of possession is made. In 


- Ex, B-3(as shown above Ex. B-3 ıs the reply tothe 


notice) also nothing is said about the possession. 
Dr. lmamulhaq who was present at the time when 
the receipt was executed by Dr. Mohammad Yunus 
m Gonda(D. W. No. 3) states that there was no 
talk whatsoever about the delivery of possession. If 
the sale-deed was to be executed on October 14, 
1936, .as alleged by the plaintiff, there could not. 
possibly be any occasion for delivery of possession 
prior to that date and there does not seem’ any 
reason as to why the plaintiff would be in sucha 


. hurry to take possession of the house as soon as the 


d." 


receipt for the earnest money was A 
‘oe Additional Oivil Judge concluded 


that the plaintiff had failed to prove that 


possession ‘ was delivered to, her -in 
pursuance of the agreement to sell the 
house to her. 
With regard to the above quotation, it 
is necessary to observe that Hx. P. W. 1/1 
shows that the appellant issued an order 
for the repair of the house and the building 
of corrugated ‘sheds on September 29, and 
toat a portion of the house was let out.to 


Syed Sajjad Husain (|P. W. No. 10; who was 


,a. District 


and .Sessions Judge in an 
Indian State, on October ly 1956. It is not 
therefore correct to say t these acts of. 
possession were subsequent to the execution 


of the saleedeed in favour of Ewaz Ali on 
_ October 1. 


The learned District Judge refers tó these 
acta of possession but deals with them-as 
follows :— 

“These facts are urged strongly as evidence that 
the agreement was partly performed, but they 
appear to- me to haye been merely ateral- acts 
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performed by her which she was able to perform 
only on account of the fact that she was residing 
in the house under cover of her husband Her acts 
oan be traced to no consent whether express or 
implied of the landlord. That being so, they can 
have no effect as against him. Since her possession 
was merely due to the possession of-her husband 
who still “remainéd a tenant until his actual 
ejectment, it can be referred to no’ higher title 
than that in which it originated, namely the title 
of ‘a tenant. In other words, possession, if it can 
be, said to have been given to her at all, was 
given by her husband and not by Dr. Mohammad 

unus. I am satisfied that this agreement was not 
partly pérformed and that 6,53-A° does not entitle 
the plaintiff-appellant to remain in possession in 
apite of the ejectmént decree passed against her 
husband. All the arguments addressed to the 
Court about Ewaz Ali not being a bona fide trans- 
feree'for valde hive no force in the present case, 
for once the plaintiff has failed to prove part 
performance of the contract her case under O. XXI, 
r. 108, must fail, Had she brought a’ case under 
the Specific Relief’ Act, the argument might -or 
might not have had force, but they have ‘no force 

ere". E 7 5 7 ~ i - 

“It has been strotgly argued that the 
lower Courts have misdirected themselves 
in regard to the requirements of s. 53-A, 
for it is not necessary under this section to 
‘show that the transferor has delivered 
possession.:.it is only necessary to show 
-that the transferee -has taken „possession or 
‘continued in possession in part performance 
of the contract and has done some act in 
furtherance of it. In other words the 


rection contemplates unilateral action by ` 


“her: it does not require. any concurrent 
‘act_or any specific consent, apart from 
-the contract,.on. the part of the landlord, 
The appellant clearly -did. acts which 
- indicate’ that she- had taken possession. 
‘She . would not, as a tenant or as a mere 
: Yesident of the house of which her husband 
: “was the tenant, have issued orders for its 
repair, nor would she have let out a 
portion-of it.- She did an act in further- 
- ance of ‘the contract by paying Rs, 500 as 
-‘earmest money. + i of 2 . 
To support the distinction between 
“delivering” and “taking” possession and 
to show -that unilateral action 
-.templated by s. 53-A, I have. been referred 


' to-the provisions of s. 27-A ofthe Specific . 


. Relief Act which was inserted by sg. 3.04 

- the Transfer of Property (Amendment 
Supplementary Act, 1929 (XXI of 1929). 

: This new section in the Specific Relief 


Act deals with specific performance in case ` 


. of part performance of a contract to lease. 


- ee ka 


„It requires first of “alla contiact in ‘write 
ing and provides that either pafty may 
l Rue khe other for speciue performance of 
~ Lbs = (i a é 5 aan 
ĉiu (a) where specific performance is claimed 
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18 cone 


`` But the proved and admitted 
‘referred tô, in my opinion, establish that 
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by the lessor, he has delivered 

possegsicn of the property to the 

lessee in part performance of the 

contract; and 

(b) where specific performance is claimed 
by the lessée he has in part per- 
formance of the contract taken 
possession of the property, or being 
already in possession continues, in 
possession in part performance of 
the contract and has done some act 
in furtherance of the contract. 

The learnéd District Judge has relied on 
the fact that the appellant was already 
in occupation of the house as the wife of 
the tenant, and remarks that it is obvious 
that since not she but her husband was in 
possession before, there could be no question 
of permitting her to remain in possession. 
He algo refers to the statement of Dr. 
Yunus that when he came to Lucknow on 
September 30, he did not even know 
that she was resident in the house. He 


observes :— 

“These facts completely knock the bottom oat’ of 
the arrangement that she was allowed to remaih in 
-possession. The part performance therefore must 
rest upon her being given. possession or_allowed to 
take possession and perform acts of ownership. 
There 18 absolutely no evidence of her being 


“put in possession by any act symbolical or other- 
: a. i ~’ 


Even if Dr. Yanus and Hwaz Ali did not 
originally know that the appellant: was 
residing : in the house (about which,’I am 
doubtful), they cannot have. remained in 
-ignorance for long, for the. appellant and 
her husband continued to. reside in. the 
house without payment of rent throughout 
1937 and 1938 and the appellant paid for 
the repairs. to the house and also paid the 
Municipal. taxes as. owner.: Sne also 
realised rent. All that Ewaz Ali did was 
to obtain substitution of his name in the 
execution proceeding against ` Habibullah 
on Dr. Yunus’ decree-'for ejectment. The 
suit was “brought in 1937, after rejection 
objections filed- by the appellant 
to the application for substitution’ of 
names. `s l ; ; p 

When the appeal was filed in this Court, 


the appellant’ applied for stay of -the 


execution proceedings and: the application 
was allowed on March 9, 1939, on’ condi- 
tion that she deposited Rs. 1,000 in cash or 


‘gave secuiity. Lam informed that she did 


not do either-and that she is consequently no 
longer in possession. oe 
facts 


the appellant- took possession of: the house 


“in part- performance-of thé -contract; “and 
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I cannot therefore agree with the lower 
Courts that the suit was liable to be 
dismissed for the reasons given by them. 
Whether Dr. Yanusdid or not tell Moham- 
mad Nazir that she could take possession 
immediately is immaterial unless it is 
found that it was part of the agreement 
that she was not to take possession until 
the contract had been completed. I see 
no reason to think that tbere was such a 
stipulation, The learned Additional Civil 
Judge observed that if the eale-deed was 
ta’ be executed on October 14, as alleged 


by the plaintiff, there could not possibly - 


be any occasion for delivery of possession 
prior to that date and there does not seem 
to be any reason why the plaintiff should 
be in such a harry to take possession of 
the house as soon as the receipt for the 
earnest money had been executed. But 
as the plaintif had paid Rs. 500 as earnest 
money and the terms had been settled, 
there is, I think, no improbability in the 
vendor allowing her to take possession. 
It 18 also not very likely that she would have 
given orders for repairs unless she under- 
stood that she was entitled to in view of the 
agreement. 

Before the appellant can succeed, however, 
there are three other questions which must 
be answered in her favour. The first 
is whether Ewaz Ali is protected by the 
proviso tos. 53-A : the second whether the 
receipt Ex. 2 is sufficient for the purpose 
of s. 53-A.: and the third whether a 
plaintiff can obtain any advantage from this 
section, : 

There is at least some reason to doubt 
whether the sale to Ewaz Ali was genuine. 
Admittedly he bought the house without 
inspecting its interior and without seeing 
the title-deeds, and there are also circum- 
stances which suggest that even if the sale 
was genuine, he probably knew of the 
appellant’s claim. But it is unnecessary 
for me to find that he had or had not 
notice of the appellant’s contract or of the 
part performance thereof, because the 
, learned Counsel for the contesting respone- 
dents, after raising this question, conceded, 
-or Tather volunteered, that it does not 
arise in a sait of this nature. It would 
arise only in a suit for specific performance 
or other suit where the question of title has 
to. be considered. 

' Itis argued on behalf of the contesting 
respondents that the receipt Ex. 2 cannot 
-be considered. s contract in writing from 
“which the terms ‘necessary ‘to constitute 
the transfer can, be ascertained. with 
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reasonable certainty because it is silent 
on two prints: it does not say when the 
formal contract is to be executed, and it 
dces not say when possession is to be 
In reply it ig argued that if a 
contract embodying the terms given in 
the receipt had been entered into by means 
of letters, sucha contract would be a legal 
contract, the points omitted not being 
essential points. l 


I have been referred on this point to 
several sutkorities It was argued on` 
behalf of the respondents from Bahadur 
Singh Singhee v. Rani Jyotirpua Devt and 
others, 40 C. W.N.,1176 ‘1) that a term 
relating to delivery of or taking of posses? 
sion is an integral part of the contract, 
Bat this case, so far as s. 53-A is concerned, 
is only authority for the proposition that 
it is necessary that the possession relied. 
upon as part performance of the agreement 
must be referable to the agreement only and 
not to anything else, which is quite a differ- 
ent question. | 


Another case cited for the respondents 
was a Rangoon case, Maung Po Kwe and 
another v. Maung Po Sein and others, 
A. I. R. 1938 Rangoon, 49(2) and it does 
jend some support to their contention. In 
this case, as in the present case, reliance 
was placed on a receipt and it was held 
insufficient. It was said in this case (at 

. 50) :— Ree 
j T document Ex.1 was tendered and admitted 
in evidence on the footing that it was a receipt. 
Tt sets out the terms necessary to constitute the 
transfer, but the setting out of such terms is refer- 
able to the object of describing the account, The 
document itself states: “AB it has alread been 
agreed to sell the said house and land", and does 
not of itself purport to be the contract of sale — ..... 
hat the document Ex. 1 was aon 


agreement”. _ a ; 
It might be argued that the receipt in 
the present case is rather more than a 
receipt because it gives details of the agree- 
ment, does not refer to any other agree- 
ment, and gives the boundaries of the 
house sold. There was 4 Letters Patent 
Appeal in this case and the Bench upheld 
the view of the Single Judge, drawing 4 
distinction between a writing which isa 
reduction into writing of a previous oral 
agreement, which would fall within the 
provisions of s. 54-A, and a writing in which 
there is a mere reference to a previous 


1) 640L J 431, 
63) A I R1938 Rang. 49 at p. 50; 174 Ind Cas, 
169; 10 R Rang. 386, 
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oral agreement. The wording of Hs. 2 in 
the present case suggests to my mind that 
‘something more than this was intended. 

In & later case, Shira Khatoon v. Maung 
“Pan, A.I. R. 1939 Rangoon, 206 (3) a Bench 
of the Rangoon High Oourt held that the 
document contemplated by s. 53-A need not 
be a formal agreement or contract, nor 
need it purport to be in its entirety an 
agreement, but part of the document at 
least must bein essence an agreement or 
contract. The mere mention of the date 
within which the balance of the purchase 
money is to be paid would not be sufficient 
to turn the receipt into an agreement of the 
kind contemplated. Reference was made 
in- this case to an other Rangoon case, 
Ma Thet v. Ma Se Mat, (1934) 21 A.I. R. 
Rangoon 304 (4) in which it had been held 
that the receipt filed was sufficient for the 
purpose. In that case the document recited 
that the transferor sold certain land to the 
_ transferee for. Rs. 150, and the transferee 

having agreed to buy the land for this 
gum, paid earnest money, for which the 
transferor gave this receipt. The Rangoon 
High Court did not in the 1939 case suggest 
that this earlier case was wrongly 
decided. 

‘It will appear, therefore, that the distinc- 
tion is a rather fine one and thatit cannot 
be said, thata document whioh is primarily 
& recoipt is always insufficient for the 

purpose of s, 53-A. Itis certainly difficult 
to distinguish between the facts in Ma 
Thet v. Ma Se Mat, (1934) 21 A. I. R. Rangoon 
304 (4) and those inthe present case, In 
that case reference was made to three 
essential terms in the document, the first 
being the specification of the property to be 
sold, the second the purchase price, and the 
third the fact that it had been previously 
mortgaged to the purchaser. In the present 
“case the receipt recites that whereas Dr. 
-Yunus has received Rs. 500 as earnest 
money for the sale of the house of which the 
.boundaries are given at the foot, out of the 


settled -price of Rs. 7,400 the mortgage ' 


. charges being? made dthanid, (besides 
, registration and stamp expenses) from 
-Musammat Firdos Jahan Begam through 
. Mohammad Nazir, prior to ihe execution 
„and completion of the sale-deed, therefore, 
‘-he gives this receipt “so that it may 
c serve as authority and be of uss when 
-Tequired.” 


=: (3) A I È 1939 Rang. 208; 182 Ind. Cas. 593; 
A g d. Oas. 523; 12 R 


. (4) A IR 1934 Rang. 304;154 In a ; 
aO A Bante Kang adab Tad. Cap, 18; 18 RIT. 


‘PIRDOS JAHAN v. DE. MUHAMMAD yuNIs (OUDH) 


18410 


It cannot be said that all the essential 
terms of the contract cannot be ascertained 
from this with reasonable certainty. The 
receipt does not contain merely a reference 
to a previous oral agreement, and since 
Mohammad Nazir was at Gonda for one 
day only, it seems likely that the parties 
did intend that it should embody -the 
essential details of the agreement arrived 
at, besides being a receipt for the earnest 
money. I would refer in this connection 
to para. 12 of the written statement of 
defendant No.1. He was concerned there 
with denying that he had transferred 
possession of the house to the appellant 
and, to strengthen this denial, he said that- 
all the terms upon which the execution.of 
the sale-deed had been agreed upon were 
embodied in the receipt except the date 
for the execution of the sale-deed, no other 
term béing settled orally. ey 

I am of opinion therefore that the re- 
ceipt Ex, 2 is sufficient for the purpose of 
s. 5d-A, : : 

The last question is also a question of 
dome difficulty. It is ‘settled law that 
s. 53-A is available by way of defence 
only, but the argument put forward on 
behalf of the appellant is that a suit 
under O. XXI, r. 103, isa suit by way of 
defence. 

In bis commentary on the Transfer of 
Property Act, p. 262 (2nd Edition) Mulla 
gays :— eS 

“The right conferred by this section is a right 
only available to a defendant to proteo 
oagsssion. It ia limited to cases where the trane- 
eres had taken possession and against whom the 
traneferor is debarred from enforcing any right 
other than that expressly provided by the contract. 
It is only in a suit for specific performance that 
part performance assists a plaintiff. This is en 
ing. 27-A of the Specific Relief Act.” ; 

This general principle has been followed 
in numerous cases. I have been referred 
tO Musammat Nasiban v. Mohammad Syed, 
(A. I. R. 1936 Nagpur, 174) (5), Dantmara 
Tea Co., Ltd. and others v. Probodh Kumar 
Das and others. (41 0. W. N. 54) (0), and 
Kashi Nath Tewari and another v. 
Nakehhed Tewari and others, (1939 
A. L. J. R. 384(7) and the Privy Counci 
case of Pir Bur v. Mahomed Tahar (1934) 
A. L.J. R, 912 (8). The latter case was 


(5) A I R1938 Nag. 174; 164 Ind. Oas. 557; 19 N L 
J179;9 R N41, i C 
6) 410W N54, : - + 
. 7) (1939) AL J 334; 184 Ind. Oas, 233; A-I 
1939 All. 504. - 
(8) te AL J 912; 151 Ind. Oae. 326: 7RP 


493; (1984) M 
31; 36 Bom. 
865 PL 


; 1 


P 

W N 1037; 18 RD 469; 39 O 
L R 1195; 60 O L J 370; 67 M 
T 1; 58 B 650 QO). 
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concerned with the law asit stood prior to 


the insertion of s. 53-A in the Act, but 
¿their Lordships referred to this amendment 


and observed: — « 

| It remains to take note of the fact that since 
the present suit was brought, the law in India 
- has been altered by the Transfer of Property 


- (Amendment) Act of 1929, which has inserted a 


mew 8, 53-A in the principal Act, whereby a defen- 
dant in an action of ejectment may, in certain 


` ‘circumstances, effectively plead possession under an 


unregistered contract of sale in defences to the 


5 action.” 
“< ‘ft was said by the Calcutta -High Oourt 


- in Dantmara Tea Co. 


15> 


~} 
a 


Lid. v. Probodh 
-Kumar Das, 41 O. W. N 54 (6) that it had 


. béen. argued that this dictum of the Privy 


> Council was obiter and that it was not 


a 


=» necessary for the Privy Oouncil to considsr 


. the precise scope of the section, but the 


Wi 


=> 
s 


Calcutta High Court considered that, in 
the. absence of any direct anthority of the 
Privy Council to the contrary, they were 
bound by what has been laid down bv 


the Privy Oouncil in this case, although 


4a. 


by way of obiter, and they concluded 
that the efect of s. 53-A is that it has 
.only. imported partially thə English equit- 


„able doctrine of part performance. But it 


q 


s 


ko coal 
~ 


should be noted that the Caleutta High 
Court were considering a suit brought by 
the, transferees in possession for various 
declarations, including a declaration that 
certain defendants had no right or title 
‘to the property. Such a question is not in 
issue in the present case. 


“Against the view that Courts in India 


must understand the Privy Council dictum 


"as laying down as an invariable rule the 


L 
A L 


principle that 8. 53-A is available only 


yz. to a defendant I may refer to a recent 
E+ decision of a Bench of the Allahabad High 
_.,Gourt, Ram Chander v. Maharaj Kunwar 
"and others, (1939) A.L J. R 692 (9). The 
7 -guit in this case was brought by a lessee 


“was brought by 


5 


ne 


nd 


of a house whose lease was invalid as it 
had not been signed in accordance with 
the provisions of s. 107 of the Transfer of 
Property Act. The house bas'been bought 
by a mortgagee who proceeded to demolish 
part of the roof of the house on the 
ground that it was dangerous. The suit 
the lessee against the 
vendee for an injunction to restrain him 
from further demolition of the building 
and for an order for the restoration of the 
‘demolished portion of the house to its 
original condition. The lower Courts dis- 


» Missed the suit and the main contest in 


f 
A 
` 


1 


4 


1 (193 AL J 693: | ; 
1069 AN WL J 184 Ind. Oas. 367;A I R 
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the appeal to the High Court centred round 
the interovretation of s. 53-A. 

The High Court referred to the case of: 
Pir Bux v, Mahomed Tahar, (1934 A. L.J. R. 
912) (R) and the observations of their 
Lordships in regard to s, 53-A, and they 
remarked as follows: — 

“In the first place it is to be noted that the 
above observations of the Board are obiter; and 
secondly, it does not at all follow from these 
observations that their Lordships intended to lay 
down that the only remedy which was open to & 
transferee under s. 53-A of the Transfer of Property 
Act was to plead as a defendant possession under 
‘an unregistered or invalid document. We would 
note further that the above observation concludes 
with the statement that the views of the Board, as 
expreared in the case, must be understood to be 
referable to the state of law, before the introduc- 
tion of s. 58A into the Transfer of Property Act 
in 1939. 

In our judgment that part of s. 53-A of the 
Tranafer of Property Act under consideration pre- 
sents little difficulty. The words appear to us to 
ba perfectly simple and atraightforward. Where 
a person has been party to a transfer which is 
invalid because the formalities of the law have 
not been complied with, then that parson ir to be 
debarred from enforcing. as against his transfaree, 
any right in respect of the property of which the 
transferes has taken or continued in possession. In 
other words the intention of the Legislature plainly 
was that the transferor was not to be entitled, 
merely because the- transfer was invalid as the 
result of a non-compliance with the formalities of 
the law. to enforce, as against the transferee, & 
right which the deed of transter was intended to 
convey. 

Now in the present case, what is it that the 
pleintiff is attempting to do? He is not attempting to 
get up a transfer which is invalid; be has not instituted 
a suit for the declaration of the validity of the tranafer; 
he has not instituted a suit in which he claims an 
order againet the defendant directing him to perform 
any covenant of the transfer. What he is seeking 
to do is to debar the defendants from interfering 
with his possession into which he has entered with 
the consent of his transferor after the execution of 
a transfer in his favour. He is, in other words, 
seeking to defend the rights to which he is entitled 
under a 53-A ofthe Transfer of Property Act. The 
defendanta Noa. 1 and 8 in demolishing part of the 


‘property of which the plaintiff had obtained posses- 


sion ware acting suo moto with the aid of the 
Municipal Board of Moradabad. The defendants 
it is who are seeking to assert rights covered by 
the contract. The pleintiff seeks merely to debar 
them from doing so: the plaintiff is seeking to 
protect his rights. In a se in the proceedingn 
he is really a defendant and we see nothing in the 
terms of sB. 53-A of the Transfer of Property Act 
to disentitle him from maintaining the present 
sait." | 

If this view is sound and if I may say 
so, with respect, I see no reasomto doubt 
‘it there ia no reason why the principle 
laid“ down should not be applied in a suit 


:- brought by ‘a vendee under O. XXII, r. 103, 


where the vendee is merely seeking to 
protect the righta to which she ig entitled 
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To support the argument that the suit 
is really brought- by way of defence I 
have’ been , referred to two cases, Phul 
Kumari V. Ghanshyam ‘Misra, (I. L. R635 
Osl.. 202) 0) and Krishappa Chetty v. 
Abdul Khader Sahib and others, (I. L. R: 
38, Mad, 535) (11). In the former case 
their, Lordships of the’ Privy Oouncil were 
considering 8.283 -of the old Civil Procedure 
Odde (XIV of 1882) which read :— 4 
' “The party against whom an order under ss. 280, 
381 or 282 ia passed may institute a suit to es- 
‘tablish the right which he claims to the property 
in dispute; but subject to the result of such suit, 
if any, the order shall be conclusive.” 

“Their Lordships observed that 8, 283 
“recognises such 8 suit as not merely an 
appropriate, but the only mode of obtaining 
review in such cases.” 

‘> In the ‘other case cited the Madras High 
Oourt were considering a „suit brought 
-under O..XXI r. 63, the provisions of 
which are similar to-those of r. 103, and 
they’ held that a suit brought under this 
‘Tule is a mere continuation of the proceed- 
‘ings in -a claim petition. They referred 
-to the case of Phul Kumari-v. Ghanshyam 
‘Misra, (I; D R. 35 Cal. 202} (10) and 
‘observed :— l EN Wé 
“I think this decision of their Lordships’ which 
, is binding. upon us is almost conclusive’ to. show 
_ that suite, of this class, though .called original 
suits, are not in their essence original actions 
_ but merely forms of appeal allowed by the Civil 
` Procedure, Code to.be breught in the guise of 
original suits.” . 

. . Following -these authorities I .am of 
-opinion that it was open to the appellant 
“to rest ber: case on s. 53-A of the Transfer 

“of Propertv.Act,,even though she was a 
plaintiff. I have -found. that the conditions 
of: s. 53-A : have been - satisfied, and 
. the“ appellant is‘therefore entitled to a 


LAA eo © e ira 
- ı -There .remains, however, one question for 
. consideration. The appellant was in posses- 
‘Sion when she brought the suit and she 
‘ Jost possession during its pendency. “A 
- Buit, -under r. 103 is of .a declaratory 
. nature, to estabtish the right- claimed to 
“the present’ pcssegsion of the property. It 
“does not, directly contemplate ‘any `` con- 
- Sequential relief. On the other hand a 
declaratcry decree under present cireum- 
stances 'will not ‘help the appellant: the 
suit was brought to protect her possession 
and the whole purpose of the suit wil] 
: fail if anorder is not passed restoring her 
| (10) 350 208; 35 I A 23; 7 O 13 ' 
| 169: 10 Bom. L-R 1; 14 Bur LB al, SAT J le Š 
M LJ 618:3 MLT 506(P 


` (11)' 38 M'535; 25 Ind, Oas, 11; SE oe 
1615 Mad, 495, Cas. 11; 26 M L J449; ATR 
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` possession. Reference was made by learned 
-Oounsel to the ‘provisions of ss, 144 and 


151 and of r, 101 of O. XXI. It is not, 
I think, necessary to invgke's. 151. Bec- 
tion, 144 might be applied on the: view 
{hat the appellant would not have lost 
possession had: the decrees: of the lower 
Courts , been in her favour; ‘she. did not; 
lose possession until they’ had ' decided 
against her, and she is entitled to be placed. 
in the positicn which she would have ~ 
occupied but for those decrees: =. 

But ‘if we regard the suit under r.103 
as a continualion of the execution pro» 
ceedings, it would be equally permissible 
to invoke the assistance of r. 101 under 
which: 

“Where the Ooort is satisfied that the applicant 
was in- possession of the property on his own 
account.... it ‘shall direct that the applicant be 
put into possession of the property.” : 

I have no doubt that such an order would 
be justified when a suit under O. XXI, 
r. 103° is decreed and the plaintiff has. 
lost possession daring its pendency. 

Cases to which I have been referred in 
support of this view are Shiam Sundar Lal 
v. Kaisar Zamani Begam (I. L, R. 29 All, 
143) (12), Sohnun v. Mast Ram and. 
others (A. I. R. 1929 Lahcre, 657) (13), 
Hemendra Chandra Mullick v. Ballav 
Devi and nother, (A. I. R. 19337 Patna,. 
564) (14) and Amba Lal v. Firm Ram 
Gopol Madho Prasad, (A. I. R. 1933 All, 
218) (15). l 

This appeal is accordingly allowed with 
costa against the contesting respondents 
(Dr. Mohammad Yunus and Ewas Ali) 
throughout. The decrees of the lower 
Courts are set aside and the appellant is 
awarded a decree declaring her right to 
the present possession of the property 
and directing that.she be put into pcBêes- 
sion of it. - 


8. Appeal allowed: ` 


(12) 29 A 143; A W N 1906, 31554A LJ19. -~ 
(13) A I R 1989 Lah. 657;118 Ind. Cas. 389; Ind. 
Rul (1928) Lah. 741. 
a da) AIR 1933 Pat. 564 (2); 149 Ind. Cas. 1171;6R 


(15) AIR 1933 All, 218; 144 Ind. Oas. 492; 55 A 
321; (1935) A L J 60; Ind, Bul. (1933) All. 438, `. 
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© - ALLAHABAD HIGH COURT 
Criminal Appeal No. 641 of 1938 
June 13, 1939 


“THAKUR SINGH AND otares— 
as APPELLANTS 

j VETRUS , : 

“ _ EMPEROR—Oppoarra Party 

Criminal ‘Procedure Code (Act V of 1898), ss. 233, 
238, 587—Disregard of express provision of law as 
to mode of trial isnot mere irregularity—Accused 
committed to Court Session under s. 301, Penal 
Code (Act XLV of 1880)—No charge under s. 385 
nor opportunity n tomeet such charge—Oonvic- 
tion under s. 385 cannot be sustatned— Penal Code 
(Act XLV of 1860), s.201—Removal of corpse of 
murdered man from place of murder to another 
place few yards away, whether amounts to ‘offence 
under s. 201—Criminal trial—Evidence—Prosecu- 
tion witnesses trying to magnify and improve case— 
Value of théir testimony. 

“The disregard of an express provision oflaw ag 
to the mode of trial js not a mere irregularity 
which could be remedied by s. 587, Oriminal Pro- 
cedure Oode. Section 385, Penal Code, is not a minor 
offence with particulars common with an offence 
under s. 300. Both of these sections have got dis» 
tinct and independent ingredients. An offence 
under 385 brings into the field an entirely different 
eet of circumstances which have nothing whatso- 
ever to do with “an offence under s, Where 
therefore an accused is committed to the Court of 
Session under s. 304, Penal Oode, and is never 
charged under s. 385, Penal Code, and no opportani- 
ty. is given to him to meet that charge, he cannot be 
convicted under that section. [p. 411, cola. 1 & 2) 

* The removal of the corpse of the murdered man 
from the place of murder to another placéda few 
yards away will not amount to causing disappear- 
ance of any evidence of the commission of the 
murder. [p. 410, col. 1.) 

It would be wholly unsafe to depend on the testi- 
mony of the secution witnesses who have tried 
to magnify the case and to improve upon it at 
different stages of the trial. [p. 411, col. 2, 


Or, A. from the order of the Additional 


‘Sessions Judge, Aligarh at Etah, dated Au- 
gust 26, 1938, . 


: Messrs. B. B. Chandra and L. Chandra, 
‘for the Appellants, 


"The Deputy Government Advocate, for the 


7 


Orown. ' 


Judgment.—Thakur Singh, Pyare, Bed 
Ram alias Bidhey and Ghariba appeal 
from their conviction and sentences under 
‘ag, 201 and 385, Indian Penal Uode. This 
'case was started on a complaint made 
“by Ohunni, brother of Khamani deceased. 
'T complaint was instituted under 
.8. 302, Indian Penal Oode, but the accused 
“were committed to tte Court of Session 
under s. 304, Indian Penal Oode. The 
learned Sessions Judge added a charge 
-under 8, 201, Indian Penal Code. There 
- ‘was, however, no charge under s. 385, Indian 
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Penal Uode. The facts that have given’ 
rise to.this appeal may bê briefly stated. 
Thakur, Singh, appellant No. l, is one. of 
the zamindars of village Abheypura. The 
other three appellants are -the servants 
and tenants of Thakur Singh. On Novem- 


“ber 11, 1837, at 6.30 r. m. :‘Ohunni lodged a 


report ‘at Police Station Amanpur, in the 
District of Etah, - agains: all tha four 
appellants. In the report, it: was stated 
that appellants Noe, 2:to 4 were sent by 
dppellant-No, l on the preceding day 
(November 10) after sunset to call Khamani 
to the zamindar’s house. The three appels 
lants caught hold of Khamani and forcibly 
took him to the zamindar, The: complain: 
dnt Ohunni accompanied thém'ts sée what 
the matter was, [t was stated that Khamani 
was beaten under the orders of Thakur 
Singh. - The complainant ran away. through 
fear, The’ next morning when’ Ohunni 
went to the jungle to ease himself he saw 
the dead body of his brother hanging 
on a tree with a rope tied round the neck, 
Then certain persons were named who 
arrived at the place where the dead body 
was hanging. Later, an incident gaid to 
have. occurred .three days -earlier is 
described in the report, It. is stated that 
three days earlier Thakur Singh imposed a 
fine of Rs. 5 on Mani. Ram. and the 
complainant and had them beaten. Refer- 
‘ence was made to another incident in which 
one Jiwa Ram, a tenant, was fined Rs, 3 by 
Thakur Singh and the amount was actaally 
realized, The report winds up with the 
following statement :— Ma ae 

“The persons who have come here with me had’alao 
seen the occurrence when Thakur Singh himself had 
beaten my brother and had got him beaten by others, 
After my brotherhad been beaten to death Thakar 
Singh got his dead body hung up on a tree at some 


time which is not known to me, I have come to 
make a report," a 


The persons accompanying the complain- 
ant were Khushali, Liladhar, Mani Ram, 
Jiwa Ram and Mauji Ram, all Kachhis 
by caste and residents of Abheypura. 
The complainant himself is a Kachhi, 
The second officer, in the absence of the 
Station Officer, took over the investigation 
of the case and proceeded to the village. 
He sent the dead body for post mortem 
examination and recorded the statements of 


- practically all the prosecution’ witnesses, 


Fromethe post mortem report, which was 
verified by Ur, Ranade, Civil Surgeon, Etah, 
it appears that the cause of death could not 
be ascertained, The Oivil Surgeon recorded 
his opinion in the post mortem report as fols 
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lowe: 

‘No cause can be ascertained. No evidence of death 
by hanging The man may have died of shock. 
Viscera has been preserved for chemical examination 
if considered necessary.” | 

: The viscera was never sent for examina- 
tion to find out whether the death may 
have been caused by poison. It may be 
noted that the deceased was a man of about 
30 years of age, well built and muscular. 
-The doctor in his examination in Court 
further amplified his post mortem report. and 
atated that the deceased bad not committed 
suicide and the marks on the neck were post 
mortem, In crcss-examination the doctor 
stated : j 

“Tt ia possible for the man to have died of heart 
failure. That the hearts were empty shows that it 
might have been a case of heart failure. That is the 
only symptom of heartfailure There was either 
externslor internal injury. Shock isa cause of heart- 
' failure,though it is not the only cause There 
was no sign of shock on the body and it is not 
necessary that in every case of shock there should be 


On this evidence, itis manifest that no 

case under 8. 304 could be made out, The 
Police, as a result of their investigation, 
submitted their report in favour of the 
accused persons. The case, as stated above, 
was started on the complaint of Ohunni., 
Before examining the evidence adduced in 
support of the prosecution version, I propose 
to examine certain legal points that have 
been urged in the course of argument. 
It is stated that the learned Sessions 
Judge hed erred in convicting the appel- 
lants under ss. 201 and 385, Indian 
Penal Code, Section 201, Indian Penal (ode, 
provides: 
-- (Whoever, knowing or having reason to believe 
that an offence has been committed, causes any evi- 
. dence of the commission of that offence to disappear, 
with the intention of screening the offender from legal 
“punishment, or with that intention givesany informa- 
tion respecting the offence which he knowsor believes 
tobe false.. ” | 

Now originally the prosecution case was 
that the deceased was murdered by tha 
appellants and thedead body was removed 
by the appellants to remove the evidence 
of the murder. In view of the medical 
opinion and the finding of the lower 
Court. it cannot be argued that the 
intention of the appellants bv remove 
ing the body from the house of Thakur 
‘Singh tothe nim tree was to remove evi- 
dence of the commission of the offence of 
murder, I assume for purposes of argu- 
ment that the deceased died at the house 
- of Thakur Singh. Even if the deceased 
had been mardered, in my opinion. the 
- removal of the corpse of the murdered man 
.-from.the place of murder to another place 
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a few yards away- will not amount, to 
causing disappearance of any evidence of 
the commission of the murder, However 
on the evidence it cangot be suggested 
that, the accused was done to death, It 
is alleged by the prosecution witnesses 
that the deceased was beaten under . the 
orders of Thakur Singh. The body was 
examined by the Oivil Surgeon and. no 
marks of injuries were discovered on. the 
body of the deceased. That being so, the 
removal of the dead body from one place 
to another could not have been of any 
assistance to the accused and could not 
amount to causing disappearance of evi- 
dence, The charge under s. 201, Indian 
Penal Ocde, added by the learned Sessions 
Judge is in the following itame: 

“And that you on or about November 11, 1987, 
knowing that an offence has been committed, did 
cause the dead body of Khamani to disappear with the 
intention of screening yourself from legal punishment 
and thereby committed an offence punishable 


under s. 291, Indian Penal Oode, and within my 
cognizance,” i 


It is not specified as to what offence had 
been committed from which the accused 
had tried to screen themselves by causing 
the removal of the dead body from ‘one 
place to another, I have perused the judge 
ment of the learned Sessions Judge ‘with 
care. He has dealt with this aspectof the 
question at p.90 of the paper-book. The 
learned Sessions Judge placed before him- 
self two questions: (1) Whether the dead 
body is the evidence of the commission 
of some offence or not? (2) Whether: this 
dead body was removed by the accused 
from one place to another or not? The 
answer to the first question was in the 


afirmative. In dealing with this question 
the learned Sessions Judge at p. 92 
remarked ; 


“The accused must have known full well that 
the dead body of Khamani was the evidence 
the commission of some offence. Now, what is that 
offence, the same can besafely gathered from the 
evidence ofthe prosecution witnesses. This offence 
was nothing but extortion.” 


The answer tothe second question was 
also in the affirmative. The dead body 
in certain circumstances might certainly 
be good evidence of the commission of an 
offence: but in this case the learned 
Sessions Judge has not painted out how 
the dead body could prove the commission 
of an offence under s. 385. As stated above, 
there were no injuries noticed by the doctor 
on the body of the deceased, In my 
opinion, the conviction of the appellants 
under s. 201, Indian Penal Oode, cannot 
be sustained. The next question for cons 
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sideration is whether the accueed persons can 
legally be convicted under’ s. 385, Indian 
Penal Code. They were never charged 


‘under this section. No questions were put 


to any of the accused persons either by 
‘the Magistrate’ or the learned Sessions 


‘Judge with reference to the evidence led 
‘to prove the offence under s. 385, Indian 


Penal Code. The accused were -never 
‘given any opportunity to meet the case 
under this section, and in my opinion, the 


- learned Sessions Judge was not justified 


' charge. 


“in convicting the accused under this section 


without framing any charge and giving the 
appellants an opportunity of meeting that 
Secticn 233, Oriminal Procedure 


~“ Gode, provides : 


eve 
- in the cases 
989 1 


“For every distinct oftence of whcih ‘any person 
is accused, there shall be a separate charge, and 
charge shall be tried separately, except 

mentioned in ss, 334, 285, 236 and 


Sections 234, 235 and 239need not be 


' referred to. Section 236 obviously can 


` 


have no application because in this case 


. there was no doubtas to what offence had 


-been committed, According to the prose- 


' “cation, the offence of culpable homicide 


-. he may be convic 
u . he was not charged with it.” 


= + 
t 


. 


had been committed, though on evidence 


- jt was not substantiated. Similarly, accord- 


ing tothe prosecution, an offence under 
s. 385 was committed. It was, therefore, 
the duty of the prosecution to ask the 
Court to frame charges under these two 
sections separately. In order to bring the 
case under s, 237, it is necessary that s. 236 
must apply. As stated above, in my 
Opinion, s. 236 has no application. Section 
288 provides : 

‘Whena person is charged with an offence 
consisting several puna a combination 
of some only of which constitutes a complete 
minor offence, and such combination is proved, 
but the remaining particulars are not proved, 
of the minor offence, though 


Now it cannot be seriously argued that 
s. 385 is a minor offence with particulars 
common with an offence under s. 300, 
Penal Code. Both of these sections have 
got distinct and independent ingredients. 
' An offence under s. 38) brings into the 
field an entirely different set of circum- 
stances which have nothing whatsoever to 
do with an offence under s. 300. In my 


` “opinion, the conviction of the appellants 


under s.385 cannot be sustained because 


** they were never charged under that sec- 


~~ 
en 


‘tion and no opportunity was given to 


‘them to meet that charge. The disregard 


‘of an express provision of-law as to the 


“mode of trial is-not'-a mere irregularity 


~ 
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which could be remedied by s. 537, Ori- 
minal Procedure Code, The next question 
for determination is whether cnthe evi- 
dence available in this case it will be 
advisable to order are-trial of the appel- 
lants under s, 385, .Penal. Code. In my 
opinion, it would be wholly unsafe to 
depend on the testimony of the prosecution 
witnesses who have undoubtedly tried to 
magnify the case and to improve upon it 
at different stages of the trial. A brief 
reference to the evidence on this point 
will be sufficient to indicate that the wite 
nesses are partisans of Ohunni and have 
resiled from their previous statements. 
Chunni himself was examined by the 
investigating officer. From his statement 
it appears that the witnesses named by 
him were not witnesses of the incident 
that happened at ths residence of Thakur 
Singb. Ohunni stated to the Sub-Inspece 
tor. 

“The witneases mentioned by me are the n8 


who saw the dead boar hanging on the atk tree 
n the morning........... Nobody saw them hanging 
t." 


Liladhar, (P. W.) before the Police, stated 
that Thakur Singh sent for the deceased 
in the morning and demanded Rs. 10 from 
him on account of the damage caused to 
his field. He further stated that all the 
three persons seized the deceased on the 
way and took him to the chaupal of Thakur 
Singh. Some time after that Chunni came 
back and said that Thakur Singh was 
getting his brother beaten. He did not 
know where he was during the night. He 
did not go to the chaupal of Thakur Singh 
nor did he see them beating the deceased. 
In his statement before the Oourt he 
adhered to this part of the statement, 
Mani Ram, another prosecution witness, 
stated before the Police, vide Ex. De4: 

“I did not sea anybody beating the deceased at 
the chaupal of Thakur Singh...............Day before 
yesterday Beda, chaukidar,Ghariba, Jagir, Piara 
sweeper were taking Khamani with them. Ohu 
ue following them. I did not see anything 
6 . 


In his statement before the Court he 
gives a graphic description of how the 
deceased was hung up on a nim tree by 
the accused persons. He stated that he 
remained ccncealed owning to fear. From 
this it is manifest that an effort has been 
made to produce suborned_ evidence. 
Another prosecution witness is Mauji Ram. 
He° may be styled as a chance witness. 
This man is a teacher by profession 
and gives private lessons to the boys in 
the village. During the evening he -says 
that he: was -on his-way to Ganga Prasad 
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to demand arrears of his pay when he 
Baw the occurrence. At the end of his 
statement to the Police he stated: “I 
heard ‘the sound of slaps, but I do not 
know who slapped who, It was dark there”, 
In his‘ statement before the Court he 
pretends to have seen the entire occurrence. 
fn ‘my opinion, the evidence in support 
of the prosecution is neither independent 
nor reliable, There is not the least doubt 
that something did happen onthe day of 
occurrence which caused bad blood between 
Thakur Singh and his servants on the 
ene side and Ohunni on the other. The 
trespass into the field of Thakur Singh, 
which was the cause of the whole trouble, 
was done by Ohunni and his companion 
Mani Ram. It does not appear why 
Khamani should have been selected for 
maltreatment by Thakur Singh, as alleged 
by the prosecuticn. I am not prepared 
to hold that the entire story given by 
Ohunni is unfounded; but it is very 
difficult to say with certainty what portion 
Is true and what is false. Under these 
circumstances, I do not feel justified in 
ordering a re-trial of the appellants by the 
Court below, In the result, I allow the 
appeal, set aside the conviction and sen- 
tences imposed upon the appellants and 
acquit them. The appellants are on bail. 
They need not surrender to their bail. 
Toe. bail bonds are discharged, 


x oB Conviction set aside. 
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- NAGPUR HIGH COURT 
Orimina] Revision Application No. 159 
of 1939 
Jane 10, 1939 
to tee th ve NIyOGI, J. "a 
PROVINCIAL GOVERNMENT, OENTRAL 
PROVINCES anp BERAR—AppLigantT | 


ee versus 
DINANATH AND orHrres—Non-APPLIGANTS 


—AoocuUsap 
_ Penal Oode (Act XLV of 1860), ss. 34, 120-A— 
Difference between—Oriminal Procedure Code (Act 

V of 189 8. 239—Unity of criminal behaviour 
actuated by common intention on part of all accused 
to extort confession — Accused, whether triable 
faintly—"Sameness of transaction'"—Relevant point 
of time. . 

' There ig not much substantial difference between 
conspiracy as defined in 120-A, Penal Code, and 
acting on a common intention as contemplat®d in 
8. 34, Penal Code. ile in the former the gist 
af the offence is the bare engagement and associa- 
tion to break the laweven though the illegal act 
‘does not follow, the gist of the offence under s. 34, 
Penal Oode, isthe commission of a criminal act in 
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furtherance of a common intention of all the offen- 
ders which means that there should be 8 unity of 
criminal behaviour resulting in something for 
which an individual would be punishable if it were 
all done by himself alone. Bare&dra Kumar Ghose 
y. Emperor (1), followed. for 
Where what was alleged by the prosecution was 
that there was unity of criminal behaviour actuated 
by a common intention to extort confession, all the 
accused persons would be jointly triable under 
8. 239, Criminal Procedure Oode. The unity of 
criminal behaviour and the common intention. 
prompting it would render all that was done in 
furtherance of an object as a part of one transaction. 
Tf there is the additional element in this case of 
proximity in time as well, the necessity ofa joint 
trial is strengthened. Emperor [v. Hari Raut (3), 
relied on. : 
The relevant point of time in the proceedings 
at which the oondition as to the sameness of 
transaction must be fulfilled is the time of accusation 
and not thet of the eventual result. Babulal 
Ohaukhant v. Emperor (3), relied on. 


Or. R. App. of an order of the Oourt of 
the Sessions Judge, Raipur, dated February: 
13 and 16, 1939. 


Mr. W. R. Puranik, Advocate-General, 
for the Applicant. 


Order.—This is an application in revision 
made against the order passed in Sessions 
Oase No. 4 of 1939 on February 13, 1939, 
directing separate trials, . 

The issue is considerably simplified by 
the fact that the learned Advocate-General 
has announced his readiness to withdraw the 
prosecution against the accused Nos, 13, 14 
and 15, Nanjatia;, Bhagus and Jageshwar, 
respectively, and also to withdraw the 
charges in regard to the incidents of May 
25 and 26, 1938. The trial will thus proceed 
only against the accused Nos. lto 12 in 
respect cf wrongful confinement and use of 
Violence for the purpose of extorting infor- 
mation leading tothe detection of the cul- 
prits. 

The result of the learned Judge's order 
had been to multiply trials. While all the 
accused and Nos. 1 and 2 would be jointly 
tried on the charge of wrongful confinement 
and beating, respectively, the accused Nos. 3 
to 12 would each be separately tried. 


Thelearned Sessions Judge observes in 
para dof his order under revision that the 
complaint filed before the Oommitting 
Magistrate did not contain any ‘allegation 
that all the accused formed a conspiracy in 
order to extort canfession. The complaint 
in para. 4 says : i 

“All these persons were kept confined 
from May 27, 1938, to May 31, 1988, in the bada of 
the malguzar at Sajapali and they were not allowed 
to go out and talk with anybody .. ... During this 
confinement, all these persons were besten by the 
accused and their thighs were trampled upon by 


m 
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them, while some were pricked with. pins in order 
to extort confession, restoration of property." 
. Then in pra. 7, there is sn allegation; 
“the accused have committed offences under ss, 330 
and 348, read with s. 24, Indian Penal Oode, and 
that each of them has abetted the commission of 
the offence committed by every other of them either 
by actual participation or by omission and have 
thus committed offence under ss, 330 and 348, read 
with s, 114, Indian Pena! Code." 


Although the word “conspiracy” is not 
used, theré is a very clear indication given 
by the nature of the allegations made in 
para. 4 and the reference tos. 34, Indian 
Penal Code made in para. ? to make it clear 
that all the accused were animated by the 
common intention of extorting confession 
from the suspects by restoring to illegal 
means, namely, wrongful confinement and 
the use of violence and force. There is 
not much substantial difference between 
conspiracy as defined in s. 120A and 
acting on a common intention as contemplate 
ed in s8. 34, Indian Penal Oode. While in 
the former the gist of the offence is the 
bare engagement and association to break 
the laweven though the illegal act does 
not follow, the gist of the offence under 
8, 34, Indian Penal Code, is the commission 
of a criminal actin furtherance of a com- 
mon intention of all the offenders which 
meaus that there should be a unity of 
criminal behaviour resulting in something 
for which an individual would be punish- 
able if it were all done by himeelf alone as 
explained by their Lordships of the Privy 
Council in Barendra Kumar Ghosh v. 
King Emperor (1). What was alleged by 
the prosecution was thal there was -unity 
of criminal. behaviour actuated bya com- 
mon intention to extort confession. 
Oonsequently all the accused persons from 
1 to 12 would be jointly triable under 
s. 239, Oriminal Procedure Ovde. The unity 
of criminal] behaviour and the common 
Intention prompting it would render all 
that was done in furtherance of an object 
as a part of one transaction. The acts of 
violence.commiltted by several persons in 
respect of the several suspects were- go 
Telated to one another in point of purpose 
as to constitute one continuous. action. There 
is the additional element in this- case of 
proximity in time as well. See Hmperor v. 
Hari Raut (2). 

It may turn out in the end that the acts 


Or L J 431; 29 OWN 181; (1825) M 
6 A (P O)1; 26 P LR50; 27 Bom L 

189; 23 A L J 314; 410 L J 240, 48 

N 935, 3 Pat LR1Or(PO)- -- 
L R147 at p: 149; 40r L J420. |. .- 
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were done without any common intention 
but that isa consideration which is foreign 
to the issue. As pointed out by their Lord- 
ships of the Privy Council in Babulal 
Chaukhant v. Emperor (3), the relevant 
point of time in the proceedings at which 
the condition as to the sameness of transac: 
tion must be fulfilled isthe time of accusa- 
tion and not that of the eventual result. 

For the foregoing reasons the order of 
the Sessions Judge isset aside and it is 
directed that the trial of the accused Nos. 1 
to 12 be proceeded with relating to the 
incidents which occurred from May 27 to 
31, 1938, in the bada of the malguzar of 
Bajpalli. l 

Presumably the learned Sessions Judge 
was misled by the terms of the charges 
framed. It is open to him to amend the 
charges, if necessary. 


D. Revision allowed in part, ` 


(3) A I R 1938 P O 130; 174 Ind. Oas. 1; 1938 ALR 
309; (1938) A L J 382; 10 R P O 220; 19 P L T 348; 
(1938); LM L J 647; 33 Or L_J452; 43 OWN 681; 
16; 1988 O L R189; (1938) M WN 
7 age 161; 40 Bom L R 787; 651 


4 
0; 6 
R 476; I L R (1938) 2 Oal 295 (E O). 





RANGOON HIGH COURT 
- Oivi) Regular Suit No. 107 cf 1937 


May 25, 1938 
BRAUND, J. | 
I. E. ABOO AND OTasks—PLAINTIFPS 
versus . f 


G. H. 8. ABOO—Dgergnpant 

Civil Procedure Code (Act V of 1908), 6." 92 (1 
(2)—‘Trust,’ legal sense of word explained—‘Breu 
of trust, meaning of—Settlor creating primary 
trust Jor benefit of members of his family and 
secondary trust for charttable and religious pur- 
poses—Secondary trust to take effect only when there 
would be no primary objects or they would not 
exhaust whole income—Sutt against trustee by bene- 
fictartes under primary trust alleging breach of 
trust—Oase held did not fall under 3. 92 (1)—'rust 
falling under s. 92—Fact that consent of Adsocate- 
General was-applied for and refused does not relax 
provisions of 8. Y2 (2). i f ' 

The word “ trust" in its true legal sense denotes 
that abstract obligation to administer property in 
a certain defined way which attaches toa trusted 
in whom property is vested apon trust. A“ trust" 
is really an “ obligation " attaching to a4 trustee 
which the lawor equity will enforce. It is, except 
in a loose sense, neither the property: over which 
a trust exists nor that condition which results from 
property being held in trust. lt consists of the 
personal equitable obligation or series of obliga- 
tions attaching to the trustee. It is necessarily in 
thig that the word “trust’’ ig used when it is 
found in the context “ breach of trust.” What is 
meant is a breach by the trustee of the confidence 
or. duty that the law „or equity imposes in him in 
the particular respect complained of. in the onge. 
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Therefore under s. 92 (1), Oivil_. Procedure Code, 
there hasto be alleged & breach by a trustee of an 
obligation or duty, which obligation or duty is one 
which exists for the furtherance of a publio pur- 
>se of a charitable or religious nature And thore- 
fore in each of such cages the true question is whether 
the particular trust, obligation or duty, a breach of 
‘which is alleged, is an obligation or duty of that 
kind. Pratap Singh v. vriynath Das (3), explained, 
Shabie -Skabbir a v. Ashig Husain (3), refer- 
red to. [p 417, col 14 
A ae crete a wagf. By adesd of wagf she 
appointed a trustee and declared that the trustee 
should stand possessed of the nett rents and 
rofita-of the property upon certain trusts. The 
benefactions comprised & primary trust for the 
benefit of the poor members of her, her father's 
and her grandfather's families and, subject thereto, 
a secondary trust forthe benefit of the wider class 
of poor comprised in a certain community or for 
certain other subjects which were charitable or 
religions. ‘The secondary trust was, however, to take 


18410 - 


tives as may be destitute or in indigent circum- 
stances or in need of pecuniary help. eae 
(b) Io the event of none of the descendants’ of- 
my father and grandfather and members of the! 
Aboo -family being in poor indigent circumstances:z 
or if there be any balance left after. giving help,,or:-- 
relief to such descendants and relations as aforé-, 
said to spend the said income or balance income 
in or for all or any of the objects hereinafter * 
mentioned— i E 
(9) To give pecuniary and other help or to feed, 
r and indigent members of the Variav Sunni . 
rah Jumat in Rangoon Variav and any other 
place or places. = 
(ii) To give donations to Madressas, mosques and * 
other religious or charitable institutions or: for-. 
such other pious or religious purposes as the, 
trustee may deem At" ees 


These provisions of the deed of March 4, - 
1922, make it clear that Fatima Bee Bee's — 
benefactions comprise what may aptly be ? 


effect in the event either of there being no objects 
of the primary trustor in the event of those ab oole 
not exhausting the entire income. Certain persons 
who described themselves as relatives of the lady 
and therefore beneficiaries under the primary trust, 
brought.a suit against the trustee alleging breach 
of the trust on the part of the trustee with a prayer 
for his removal and appointment of anew trustee. 
The breaches complained: of were all breaches 
affecting the income of the property as opposed to 


capital : f < 

Held, that the trust of which breaches were 
alleged was not atrustfor public purposes of a 
charitable nature andthe plaintifis were not per- 
sons having an interest in such trust, The case 
did not therefore fall under s. 92 (1), Civil kroceduie 
Uode, and the consent of the Advocate-General was 
not necessary for the institution of the suit, D. I. 
Attea v. M. 1. Madha (1), referred to. me 

If the trust is in one which falls within 
s, ¥2, Civil Procedure Uode, then the fact that the 
consept of the Advocate-General has been appled 
for and refused would afford no ground for kh kase 
the provisions of sub-s. (2). [p. 414, col, Z.] 


Mr. Bhattacharya, for the Plaintiffs. l 
Mr. F. S. Doctor, for the Defendant. 


_ Mr. U Thein Maung, Advocate-Genera] 
in person. 


Judgment.—The point I have now to 
decide’ arises out of a deed dated March 4, 
1922, by which a lady named Fatima Bee 
Bee created a waqf. By that deed Fatima 
Bee Bee appointed the defendant to be the 
‘sole trustee of the wagf property which she 
thereby dedicated, Attér sundry immate- 
rial provisions relating to the power of 
‘appointing new trustees, she declared that 
the trustee- should stand possessed of the 
nett rents and profits of the property upon 
the fcllewing trusts; . O 

.“(a) To give pecuniary or other help to.the poor 
-members of the families of my father, Soolayman 
~ Aboo and his descendants in the male or temale 
line and of the family of -my grandfather and his 
-descendants in - the e- or female line and the 
poor mombers- of--the- Aboo family and their rele- 


described as a “primary” trast for the” 
beneit of the poor members of her, her 
father’s and her grandfather’s families 
and, subject thereto, a secondary trust for ' 
the benefit of the wider class of poor com- 
prised in the Variav Sunni Borah Jumat - 
at Rangoon, Variav and elsewhere or for 
certain other subjects which are unques 
tionably charitable or religious. This suit. 
was began by a plaint which, in its amend== 
ed version, is dated March 30, 1937; -Its 
purport may be very brieily stated as:cone : 
sisting of allegations of breaches of. trust- 
by the defendant followed by a prayer.far 
his removal and the appointment by the 
Court of anew trustee or new trustees.» I: 
shal] indicate presently what exactly. the’ 
allegation of the breaches of trust were.. 
‘Lo this suit the fiat of the Advocate-General 
was sought under s. 92 (1), Oivil Procedure 
Oode, The Advocate-General refused his 
consent upon the ground that the trust was 
a “private,” and not a “public,” trust. The 
defendant has now taken the preliminary’ 
objection that notwithstanding the Advocates. 
General's refusal of bis consent under s, 92, 
this is, nevertheless, such a suit as: falls 
within that section and in consequence of’ 
subss. (z) of s. 92, cannot be instituted with-. 
out the Advocate-General's consent. : It 
would seem—and the Advocate-General 
agrees—that, if the trust is in fact one 
which falls within s. 92, then the fact 
that bis consent has been applied for and: 
refused would afford no ground for relaxing ` 
the provisions of sub-s, (2). And I have 
therefore to determine whether the breach 
of trust alleged in the suit is “of. any. 
express or constructive trust created: for 


‘public purposes of a charitable or religious: 


nature’ withia the meaning of sub-s, 


Ni (1) «of 
6, 02, Oivil Procedure Code, E 


a 
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I have myself already heldin D. I. Attta 
v. M. I. Madha (1), that a trust created for 
the benefit of the poor members of the 
settlor’s own family is not a trust for “a 
public purpose ofẹa charitable nature” as 
that expression ought to be construed in 
s. 92 (1, ofthe Act. That decision has not 
yet been dissented from in this Oourt. I 
should, in consequence, have been compelled 
to hold that if what L have described above 
as the ‘‘primary” trast fcr the benefit of the 
poor members of Fatima Bee Bee's own 
family had stood alone, that trust would not 
by itself have constituted a “trust created 
for public purposes of a charitable Sange Nana 
nature.” The difficulty, however, in the pre- 
sent case is that there exists a secondary 
trust, which is unquestionably for a “public 
purpose of.a charitable or religious nature,” 
to take effect in the event either of there 
being no objects of the primary trust or in 
the event of.those objects not exhausting 
the. entire income. .It is perhaps worth 


observing that the direction -to the trustee- 


to expend the income of the trust property 
—presumably in each year—upon the 
objects of the primary trust, is peremptory 
so long as such objects exist and that the 
secondary trust only arises if either there 
are no objects of the primary trust of such 
objects do not exhaust the whole income. 
I must now point out that the breaches. of 
trust on the part of the defendant alleged 
by the plaint consist of (a) failure by the 


trustee to deliver accounts, (b) mismanage-. 
ment of the-trust property by a failure to. 


exercise Ordinary energy and prudence in 
certain litigation connected with the 
recovery of the rents of the trust property 
from cultivators, (e) failure to recover cer- 
tain arrears of the rents and profits of the 
trust property from tenants, and (d) failure 
to distribute the net income of the trust 
property among the settlor’s family in 
accordance with the trusts of the deed, It 
is, I think, necessary for me, for the pur- 
.pose of this preliminary point, to take the 
pleadings and the allegations of breaches of 
trust contained in them as I find them with- 
out. at this stage examining their merits. 
I should perhaps have pointed out that the 
plaintiffs in the suit by para. 4 of the 
plaint allege themselves to be the nephews 
and brothers respectively of Fatima Bee 
Bee—i. e. descendants of her grandfather 
and father, respectively, or at least, mem- 
bers of the Aboo family—and, as Buch, I 
think 1 must assume that, when in 

plaint they deeeribe . themselves as. ka 


(1) 46 R 575, 
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beneficiaries under this wagf,” they intend 
to plead that they are beneficiaries under 
the first or primary trust in favour of the 
relatives of the settlor. 

What therefore I have to determine is 
this, whether a person who is an object of 
the primary, or non-public purpose trust, 
can be described as a person “having an 
interest in”......an ‘‘express or construce 
tive trust created for public purposes of a 
charitable or religious nature” in a case in 
which that particular part of the entire 
trust disposition which affects him is not 
for a public purpose at all. I have already 
pointed out that by their plaint they plead 
their interest as members of the family and 
not as members of the Varisv Sunni Borah 
Jumat of Rangoon. There is nothing in the 
written statement pleading that they are 
within the secondary trust in addition, or in 
preference, to the primary trust. I think I 
must therefore, for the present purpose, 
assume tbat their interest in respect of 
which they bring this suit arises under the 
primary trast only. Now, the ditticulty is 
this. The breaches of trust alleged are all. 
breaches of trust affecting income aa 
opposed to capital. It would seem to me to 
follow from what I have already said that 
the interest of the plaintiffs which is 
affected by the breaches of trust alleged is 
an interest in income which, arises from 
that particular one of the trusts of the 
deed which provides for the distribution of 
income to them, If therefore the "rust," 
an alleged breach of which is. referred to 
in s. b2 (1), may consist of a Particular 
one of the series of “trust obligations” 
imposed upon the trustees hy the 
deed— as distinct from the “trust” con- 
stituted by the wagf deed as a whole— 
then I should incline to the view first that 
in this case the trust of which the breach 
is alleged is not a trust for public purposes 
of a charitable nature, and secondly, that 
the plaintiffs are not— upon the face of the 
pleadings— persons having “an interest in” 
such a trust. On tbe other hand, if the. 
trust of which the breach is alleged is to 
be taken as being the entire and undivided 
trust disposition contained in the deed, 
then it may be argued that, inasmuch as 
that trust does contain a contingent class. 
of “public charitable beneficiaries—the_ 
contingency being, of course, the existence 
of surplus income—the “trust” itself of 
which there bas been a breach is regarded- 
as a whole a“irust for public purposes of 
a charitable nature” and the plaintiffs are, 
persons having an interest in such 4 trust, 
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` The- real answer to this question depends, 
in my opinion, upon what, meaning is to be 
attributed tothe word “trust” in s, 92 (1), 
Civil Procedure Code. The disposition wit 
which wé are now dealing is, as I have 
pointed out, accmpound one, being partly 
within and partly outside the section. 
therefore the word “trust” is to be taken to’ 
embrace the whole: compound disposition, 
it would be possible to contend that any 
breach of any provision of the deed, whe- 
ther in the public part or not, constituted a 
breach of the trust, which was for a public 
purpose of a charitable nature. On the other 
Hand, if the word ‘‘trust” ‘is to be limited to 
that particular fiduciary obligation of which 
a breach is complained, then it would appear 
to follow that in this case a breach only of 
the-primary or “non-public” trust is alleged 
and that the case does not fall within 
s. 92 (1) atall. This point is, I think, a 
novel one and, with one exception, the 
authorities to which my attention has been 
called afford very little assistance. In a 
Very recent case, however, before a Bench 
of the Allahabad High Court, the meanin 
of- the words “trust for pablic purposes’ 
was considered in reference tos. 3, Charit- 
able and Religious Trusts Act, 1920, in a 


<... Gase in which the dispositions of the trust: 


deed were partly fora public purpose and 
partly not. Up to a point the wording of 
8. 3, Oharitable and Religious Trusts Act, is 

materially the same as that of s, 92 (1), Civil 


Procedure Code., It says that 

“‘gave.as hereinafter provided-in this Act, any per- 
gon having an interest in any express or constructive 
trust created or existing for a public purpose of a 


charitable or ee nature may apply by petition 


to the Count : 


It does not, however, speak of “any alleged: 


breach” of such a trust. In Partab Singh v. 
Brijnath Das (2), the learned Chief Justice 
of the Allahabad High Oourt-discusses the- 
question by reference to an-earlier Full 
Bench case of the Oudh Chief Court: 

Shabie Shabbir Husain v. Ashiq Husain (3). 


The significance of the learned Ohief Justice 
cf. Allahabad's observations at pp. 6, 7 and- 


8* of the report appears to be that he - treats: 
the “trast” as comprising the entire series 
of dispositions of the deed; whether they 
be charitable or- not The object of the 
inquiry in this particular case had no 
Teference to any breach of trust but was 

2) I E&R (1938)-All. 1; 172 Ind. Cas. 945; AI R 
1987 All, 786; 1937 ALJ 1183; 10 R A 487; 1988 
ALR 46.- 

(3) 4 Luck. 429; 117 Ind. Cas, 739; AI R 1939 

5 225; 60 W- N 316; Ind. Rul. (1929) Oudh 387 
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directed-to ascertaining whether “the trust” 
was for a public purpose of a charitable 
nature. As I read the judgment, it means 
that the Court looks at the trust disposition 
as a whole and where such disposition.is 
partly fora public and partly for a private 
purpose, it endeavours to ascertain which 
predominates so as to impress the entirety 
of the trust with a.public or non-public 
character as the case may be. 

“First, the Act of 1920 uses the.words ‘public 
urposes, and does not use the expression 6 
public and partly private purposes.’ But the Act 
also does not use the words ‘partly public Ur poses. , 
The question ineach case must depend on the inter- 
pretation of the document after taking into consider- 
ation all the provisionsinit. Ifthe trust is in sub- - 
stance a trust for public | purposes, then even though 
a part of the income might have been specifically 
allotted to purposes which cannot be regarded as 
publio, the trust would nevertheless be for public 
purposes. On the other band, if the trust is sub- 

stantially for private purposes, then even though a 
small and negligible ‘amount may be set apart for 
publio purposes either in the present’ time or in a 
ture eventuality, the trust in itself would not :be 
for public purposes.” a 
In that passage it seems to me to be 
inferred that the “trust” itself is the entire 
disposition whether public or private. And’ 
indeed with great-respect I should agree. 
In my judgment, however, this case affords!’ 
no safe guide to the proper construction of: 
the terms of s. 92, Cu.vil Procedure (ode. 
Here we are dealing with a case of- “ary 
alleged breach of any express or con- 
structive trust created for public’ purposes’ 
of a charitable, .or religious -nature..."" 
What-we have to consider is not, as in the 
Allahabad case, whether a trust for public’ 
purposes exists but whether a breach of a 
trust for.public -purposes has occurred or,- 
in other words, whether.that which had been: 
broken is a trust for public purposes. 
Wnen one comes to think of 1t,. the expres-" 
sion “breach of trust,” though in the com 
monest possible use, is a peculiar-one,’ 
What do.you break ? You don't, as it seems: 
to më, break the trust as an abstract whole: 
bat some one or more of -the particulari- 
fidaciary obligations which are imposed- on: 
the trustee by it.. A “trust” isa word which 
is often loosely used. It is -used sometimes’ 
to denote the property over which the 
trust exists. It.is used more often to denote 
also that condition which results from pro~ 
perty being: held ‘in trust. ‘ln that -sense 
it is used -when one -speaks of a persor 
being interested in a “trust’.-What is meant’ 
is that he is interegted:'in property held-in 
trast. Buat-in its. trus legal sense the 
word “trust” -denotes that abstract obligas 
tion to administer property in a+ certain 
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defined way which attaches toa {rustee in 
whom property is vested upon trust. A 
“trust” is really an “obligation” attaching 
to a trustee wbich the law or equity will 
enforce. It is, except in a loose sense, 
Neither the property over which7a trust 
exists nor that condition which results 
‘from property being held in trust. It 
consists of the personal equitable obligation 
or series of obligations attaching to the 
trustee. Now, in my view, it is necessarily 
in this sense that the word “trust” is 
used when it is found in the context 
“breach of trust.” What is meant is a 
breach by the trustee of the confidence or 
duty that the law or equity imposes in 
him in the particular respect complained of 
in the case. When therefore in s. 92 (1), 
‘Oivil Procedure Gode; the words are found 
“in the case of any alleged breach of any 
Xpress or constructive trust created for 
public purposes ofa charitable or religious 
nature..... they mean, I think tbat 
there has to be alleged a breach by a trustee 
of an obligation or duty, .which obligation 
‘or duty is one which exists for the 
furtherance of a public purpose of a charit- 
able or religious nature. And I think 
therefore that in each of these~cages the 
‘true question is whether the particular trust, 
obligation or duty, a breach of which is 
Teh aay is an Obligation or duty of that 
Sid Se ge 
-- Inmy view, upon the’ face of the plaint 
in this case no breach of trust in the sense 
which. I have endeavoured to explain is 
“alleged.” The only allegations of the plaint 
are by the plaintiffs „as objects of the pri- 
mary or. non-public. -purpose. - They. do not 
“allege” anything except -that they in that 
capacity have beenthe objects of a breach 
of trust by the trustee:and ex hypothest 
thet is not-an dilegation of-a breach of -an 
obligation, duty or trust for -a public 
purpose because they ‘are in the capacity 
in which they have -described-themselves by 
their own. plaint, the objects :of no such 
trust: at all. Had they- pleaded that: they 
were. objects “of the sécondary trust and 
pleaded a breach of that trust | affecting 
‘them in that capacity, the result might, I 
think, have -beem otherwise. In the -cir- 
‘6umatances therefore, I am‘disposed “to'hold 
that the consent of. the’ Advoéate-Genaral 
-under s. 92, Civil Procedure Code,. was not 
necessary to the institution of this suit. 
NB. Order accordingly. 


ee 
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WAHMUDUL HAQ KHAN v. TAR DBPUTY OOMMIasIONRE (OUDH) 


Al? 


OUDH CHIEF COURT 
Second Civil Appeal No. 155 of 1937 
September 20, 1939 
Bgennatt, J. | 
MAHMUDUL HAQ KHAN anp ofagres— 
DEFENDANTS— APPELLANTS , 


PETEUB 6 
Tus DEPUTY OOMMISSIONER, GONDA, 
AB THE MANAGER, COURT or WARDS, 
UTRAULA—Respon dant 

Landlord and tenant—Malkana based on perma- 
nent dssessment payable to superior propristor, if 
can ‘be reduced by Oourt when remission tn revenue 
has been allowed by Government. 

Remissions by Government in land revenues do 
not constitute a permanent reduction in the assess- 
ment, and whera the malkana payable to the 
superior proprietor is based on the permanent 
assessment, there is no legal justification for .a 
reduction in the malkana by the Oourt merely 
because remissions have been allowed by Government. 


S. O, A. against the order of the Addi- 
tional Civil Judge of Gonda, dated Decem- 
ber 17, 1936. ; ; 


Mr. Ghulam Hasan. for the Appellants. 

Mr. H. K. Ghose, for the Respondent. 

Judgment.—This is asecond civil appeal 
against the judgment and decree dated 


-December 17,'1936, passed--by the learned 


Additional Oivil Judge, Gonda, modifying 
‘the judgment and'.decree’ dated July 18, 
‘1936,- passcd by the learned -Munsif: of 
Gonda, decreeing ‘the: plaintiff's suit in 
-part. A reduction was made by the Munsif 
in the amount claimed and the-amount:so 
redaced: was restored by the Additional 
Civil Judge-in firat appeal. = Y 

The only. question which arises in ‘this 
second appeal is whether the plaintiff- 
Tespondent, who is the superior proprietor, 
is entitled’ to -claim malkana dues on the 
Tevenue assessed, irrespective of remissions 
of-land’‘revenue in the years in suit, namely 
in the years 1334 to 1342 Fasli, It appears 
that in these years remissions were allowed 
by Government of Varying amounts, The 
Munsif was of opinion that although the 
superior proprietor was entitled to LO per 
cent, of the land revenue,the defendants- 
under-proprietors were entitled to claim a 


-corresponding reduction where remissions 


in thé land revenue had been allowed by 
Government. 

The Additional Oivil Judge toek a 
different view. ‘His decision: that the 10 
per cen’. must be paid to the superior proe 
prietor on the full land revenue was based 
on the view that when this settlement was 


made, it meant that 10 per cent. was allowed 
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to ihe superior proprietor on the jand 
revenue assessed. 

. [t is admitted by both Gounsel that there 
is no direct authority on this question, 
although it is doubtless a very important 
one. I have been referred to the judgment 
passed by the Assistant Settlement Officer 
on September 21, 1872, by which the 


` gpuperior proprietor was allowed 10 per cent 


on the land revenue ss malkana (Kx. 1). It 
is pointed cut for the appellants that it is 
not said in this judgment that the malkana 
is payable on the land revenue assessed, 
but there is no indication ‘that the amount 
would be sabject to reduction in. any cir- 
cumstancee other than a-reduction in tle 
land revenue assesement, and I consider 
that it is clearly implied that the percentage 
should be levied on the land revenue as 
assessed. 

- I bave been salere ‘by the learned 
Counsel for the appellante to the case of 
Rampal Singh Raja Y. Lal Surendra Bikram 
Singh (1937.0. W. N. 136) (1) in which a 
‘Bench of this Ccurt held. that where an 
agreement is executed by a taluqdar to pay 


& member of his family maintenance at a 


certain, rate and the maintenance allowance 
is not ‘wholly independent of the income 


‘that.the talugdar fcr the time being is to 


derive from the taluga, tbe” talugdar is 
entitled in justice, equity rand gocd con- 
science to be relieved of-a portion of the 
allowance, if subsequently to the agreement 
the profits ‘of the taiuga diminish. It is 
argued irom this ruling that I should be 
justified in allowing a reduction in the 
malkana on grounds of justice, equity. and 
god conscience. 

For the respondent I kave been referred 
to the provisions of a. 19 of the Ondh Rent 
Act which shows that remissions of rent 
may be allowed by order of the Court in 


- certain circumstances where the area or the 


produce of the land bas diminished. It is 
pointed out that even in this case the power 
of the Court to allow remissions is subject 
to. the previous sanction of the Deputy 
Commissioner. i 

In my, cpinion neither the case cited nor 
the. provisions of s. 19 of the Oudh Rent 
‘Act afford much assistance in deciding the 
present question. The settlement arrived 


„at In 1872 belween tke parties was not a 


matter of contract but resulted from an 
‘order of the Settlement Court, and I am 
“very, doubtful therefore whether I should 
e justified in reducing the amount in 
dance with ‘the principles laid down 
=-Dsgel Singh Raja v. Lal Surendra 
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Bikram Singh, (1937 0. W. N. 136) (| S 
Section 18 of the Oudh Rent Act allows. for 
remissions by order of the Court in certain 
circumstances, but in the present case 
admittedly there is:no provision of -law 
which would directly justify an order of the 
Ocurt reducing tte malkana by reason of 
the fact that there has been either. an 
agricultural calamity or a general depres- 
Bion, 

If the malkana were to be liable to. Te- 
ducticn whenever the Government allowed 
a remission in tke land revenue,- the 
superior proprietor would be advereely 
affected withent having any say in:the 
Matter. Remiissions do not constitute-a 
permanent reduction inthe assessment, and 
‘since it cannot be doubted that the malkana 
is based on the permanent assessment, I’ ‘do 
not consider,that there would be any legal 
justification for a eduction in the ma/kana 
by tLe Court merely because remissions 
have been allowed by Government. | As 
the law stands, in the absence of any legal 
provision on..the point, or any other 
authority, I donot consider that the appel- 
lente’ claim for a reduction can be allowéd. 

I agree therefore with the view taken by 
the lower Appellate Oourt and I dismiss this 
appeal with cosis. 

8. ; ‘Appeal dismiséed. ` 

(1) (1987) OW N 186; 186 Ind. Oas 194. 1838 
Tee a 9 R O 288 (9);4 I R1937 Oudh | 83; Nae 
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PLaINTIfFa—-RESPONDBNTS o >: 

U. P. Land Revenus Act (III of 1901), sa. 111, 133, 
210—Partition sutt in tente Court— Certain 
persons objecting that their’ propristary . right was 
not subject to mortgage charge and therefore certasn 
specific plots of which proprietary rights Aad been 

. mortgaged by predecessors of other co-sharera -should 
not be assigned to patti, prepared -Jor pi A in 
pariuion — Question, “if can ‘be - made -aubjec t of 
reference under s. 111— Applicability- of 6. Higg 
Order of Assistant Oommusioner under 3.-- l= 
Appeal ltes to Collector—Valtdsty of such _o7 der--not 
ratsed before Cotlector—Objéction, if can be rateed 
subsequently— Transfer of Property Act d V of 
oe 58—Mortgage ` 15 transfer of proprietary 
a's ‘when mortgagor ts owner of such rights =. 

Pe in- a surt for partition ina Revenue Court 
persons raise an _ objection” that” the 


~ 


we 
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proprietary right of these persons was not subjec; 
to ‘any mortgage charge and therefore that certain 
specific plots of which the proprietary right had 
béen mortgaged by predecessors of other co sharers, 
should not be assigned to the patti prepared for the 
objectors in the pgrtision, this isa question of 
proprietary rights and one which may properly be 
the subject of an order of reference to Uivil Court 
-under s. 111, U. P. Land Revenue Acts Jagdish 
Prasad v. Chimman Lal 1), Balwant Singh v. 
Sardar Singh (2), dietinguished. . 

. Civil: Court -should only give a finding on the 
allegation of the objectors that the shares of the 
objectors were free from any mortgage charge and 
-on obtaining thas finding, doubtless the partition 
Uourt'will not allot to.the objectors any number 
which is mentioned , in the mortgage deed It is not 
necessary for the Oivil Court to go further and to 
Consider what results would arise if any such 
numbers were allotted to the objectors, and further 
-the’ Qivil Court is not entitled to decide what 
‘Would be the result of such an allotment in a case 
where’ the mortgagees' representatives are not 
‘ partis, LP. 421, col. 2.) 

Section 133, U, P. Land Revenue Act deals only 
with appeals from the order of a Oollector and 

refore has no application to the order 

by Assistant Commissioner. The proper section is 
s. 210 which in sub-s. (1) (a) provides for an appeal 
to the ,Oollector from orders passed by an Assistant 
Oollector, There is no provision ing. 111 that the 
order of reference shall be final and therefore an 
Bp! 86] would lie from that order of the Assistant 
Jolleotor to the Oollector. If a person desires to 
‘question the validity of that order of reference, it 
16 open to him to do so by way of appeal to the 
Collector | but where he has acquiesced in that 
order and does not make any appeal, this would be 
Beata raising ps poii as the pwa eh 
not inyolve'a question of proprietary right. [ibi 

Tranier of Property Act in dealing with the 
„definition of mortgage in s. 58 does lay down that a 
Mortgage is a transfer of the propr: rights in 
'-@ cage Where the mortgagor is the owner of such 
‘proprietary rights and makes a mortgage of them. 

f course, other rights than proprietary rights may 
also be mortgaged, |p. 421, col. L] 


S, A. from the decision of the Additional 
Sub-Judge, Azamgarh, dated February 5, 
1938. A 


Mr, A. P. Pandey, for the Appellants. 


Mr. Shiva Prasad Sinha, for the Respon- 
dents. 


Bennet, J.—This is a second appeal by 
defendants first party against a decree of 
the lower Appellate Oourt in favour of the 
‘Plaintiffs. The circumstances are that there 
was a partition suit before the Revenue 
‘ Court on the application of the defendants 
first party and an objection was raised by 
“the plaintiffs and the defendants second 
party who formed a joint Hindu family and 
‘who comprised five persons. This objection 
.was filed by Banwari Singh on behalf of 
_.bimself and these other four persons. The 
objection was to the effect that the pro- 
_-prietary right of these five persons was not 
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subject to any mortgage charge and there 
fore that certain specitic plots of which the 
proprietary right had been mortgaged. by 
Prag and Thakuri, predecessors of’ other 
cc-sdarers, in favour of Anmol Singh’ and 
Others in khata khewat No. 1 should nat 
be assigned to the pati? prepared for the 
objectors in the partition. The Revenue 
Court made an order of reference tothe 
Civil Court in toe following terms: `° `. 
“Objection 3.—The objector is directed to get it 
decided in Oivil Court by instituting a suit within 
three months in that Oourt. Assistant Oollector, first 
class, July 15, 1933” 


The trial Oourt dismissed the suit and 
the lower Appellate Oourt has decreed:it. 
One of the guestions argued in appeal is 
ground No. 3 that no permission was given 


‘to Banwari Singh as the representative of 


the family.’ Now the lower Appellate Oourt 
bas found that these. five persons formed:a 
joint Hindu family and that the application 
was made by Banwari Singh for himself 
and on behalf of the other four persons. 
The actual suit bas been brought by two 
of these persons as plaintiffs, Ragnubir 
Singh and Raja Ram Singh, and Banwari 
Singh, Subedar Singh and Ram Nath Singh 
are defendants second party. We see no 
reason to consider that the reference is io 
any way improper or that it was not open 
to the Oivil Court to entertain this suit on 
behalf of the two plaintiffs who joined the 
other three persons 38° defendants to whom 
direction had been given to sue -> 
The main ground: which learned Counse 
for.the.appeliants has argued is not really- 
contained definitely in his grounds of appeal 
at all, What he has argued is based on 
certain rulings and is to the effect that the 
question referred cannot be referred by a 
-Revenue Court under s.111, Land Revenue 
Act, and that a Oivil Court has no jurisdice 
tion to entertain such a question on such 
‘a reference. The rulings on which learned 
Counsel relies are as follows; In Jagdish 
Prasad v. Chimman Lal, 5 Ind. Oas. 107 (1) 
a Bench of this Court had before it a case 
‘where an’ Assistant Oollector had passed a 
‘decree under s. 111, Land Revenue Act. 
The question which arose ebefore the High 
Court was whether the decree of the Assiste 
‘ant Collector was appealable under s. 112 
tothe District, Judge and the Court held 
that it was mot. It was further held that 
a finding by an Assistant Collector that a 
pereon claiming to be. a usufructuaTy morte 
gagee Of a particular share was or was not 
in possession of the share was not a finding 
detei1mining a question of proprietary title 
(1) 5 Ind. Oas. 107. ae fs 
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cussion of these pointe on p. 110* of the 
ruling, there is one solitary sentence as 
ollows.: 

“Tt seems clear to us that the question of the 
existence ‘or otherwise of a mortgage charge upon 

4 PN property is not one.which Legislature 
ended to be determined in the course of partition 
ee ues The question whether a person claim- 
to be.a usufructuary mortgagee is or is not 
aotially in possession, is one which an Assistant 
i T conducting a partition may have to 
 .We.do not think that this ruling isine 
tended to: lay down any dictum TK bas 
any. bearing on the present case. There 
are two rulings-by Lindsay, J., as Judicial 
ymMmissioner of Oudh on which the appel- 
lant relies, One of these is Balwant Singh 
v. Sardar Singh, 39 Ind. Oas. 613 (2). There 
was no question there of an order of 
reference.under 8.111, Land Revenue Act. 
The question was whether after a partition 
proceeding : had termizated, a civil suit 
would be barred under s8, 233 (k) Land 
Revenue Act. The suit was one for a 
declaration-that certain persons entered as 
-mortgagees had no right as mortgagees. It 
swas:beld that such a suit was not barred 
-under 8.:233 (k). On p. 6177 Lindsay, J. 
hime the passage from Jagdish Prasad v. 
himman Lal, 5 Ind. Oas. 107 (1) which 
‘Has been quoted in Bisheshar Singh v. 
“Brij Bhookan. Singh, 43 Ind, Oas. 300 (3); 
‘Lindsay, J. had before him certain appeals 
- in which there had been . civil suits by the 
iplaintiffs seeking to enforce ` proprietary 
titles recognized in partition proceedings 
and where the defendant ;pleaded that an 
entry in the p ition papers describing the 
defendant as mortgagee was conclusive 
against the plaintiffs, It was held that such 
centry -was .not conclusive between the 
mortgagor and the ,mortgagee and that 
such questions between mortgagor and 
:mortgagee are not the proper subjects for 
deoision by a Revenue Court in a partition. 
Oan p. 301łf the judgment states.: 

“On the other band, it is equally clear that the law 
relating to partitions made by the kevenue Courts 
does ‘not contemplate the investigation by those 
Oourts of ane existence or non-existence of mortgage 
ihar anren aa a portians of the property 

ubject-matter of the partition 

dines The Revenue Courts are concerned 

P with -the division of the joint propristary 
4nterests in-the mahal which is to be partitioned 


yo? Be Oas. 613; AI R1917 Oudh 348; sO 
phen” AIR 1918 Oudh 85; 2000 


SPa of 5 Bai 
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This is all the authority on the proposition 
which the learned Counsel has produced. 
Now it appears to us that the question 
which the plaintiffs raised is one which is 
quite different. The finding of the’ lower 
Oourts is that the defendants firat party. are 
some of the representatives of the original 
mortgagora and that the plaintiffs and 
defendants second set are none.of them 
representatives of the original mortgagors. 
No question asto the rights of the mort- 
gagor and mortgagee or their represents 
atives is raised by the plaintifs. What the 
plaintiffs desire is that it should not be 
incumbent on them to have to -raise any 
such question hereafter, A partition“ is 
being made and under the mortgage deed 
In suit, certain specific plois were mortgaged 
by Prag and Thakuri. whose position , at-the 
ime was that they were co-sharers with 
the predecessors of the plaintifis in an 
undivided khewat No.1. The plaintiffs aek 
that a finding should .be made that the 
plaintiffs are not representatives of :the 
mortgagors and that on such a -finding ' by 
thé Civil Court, the plaintiffs will then be 
able to ask the. partition Court that. those 
particular numbers in the mortgage deed 
shall not-be assigned to the new- pati 
hich will be formed for the plaintiffs’ and 
de tendante' second get. Ín, other wordh,athe 
plaintiffs do not. :wish to have. to Come ..as 
litigants before: the--Oourt ‘in -conhedtion 
with this. ‘rhortgage, The point therefore is 
not one of the determination of the, rights 
of mortgagor aud mortgagee.ibat determin» 
ation of-quite-a different question, name 
whether the plaintiffs should become “ine 
volved in such a matter in the Courts by 
assignment to the plaintiffs any of’ the 
‘numbers included in the mortgage deed. 
It is a failure to appreciate this distinction 
which had led to this contest in the-Oivil 
Court. It appears to us that the distinction 
is avery clear one and that in regard to 
this preliminary question no defect arises 
from the absence of the mortgagees from 
the present litigation. The mortgage is an 
old one and original parties are long. dead and 
no question arises of enforcing any personal 
obligation. The rights of the usufructuary 
mortgagees are Confined tothe actual num» 
bers which are in the mortgage deed. It.is 
obviously a matter of indifference to the 
mortgegees as to the patti in which the 
Revenue Court places these numbers by the 
partition suit. The rights of the mortgagees 
will remain for those numbers, no acne 
what patti embraces those numbers.: >.. 
Learned Counsel argued at considerable 
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length that it could not be said that this 
question was one of proprietary right. Now, 

n our opinion; this point is- sufficiently 
answered by. the, definition of mortgage in 
8.98, Transfer of Property Act, subss, (a): 

“A mortgage is the transfer of an interest in 
Specific ‘immovable property for the. purpose” of 
securing the payment of money advanced, ete.” ° 

The mortgage in question is, of course, & 
usufructuary mortgage. Now the learned 

Counsel argued that if there had been no 
partition suit, this present suit would have 
lain in the Oivil Court; but he ‘considers 
that s. 58 does not imply that a mortgage 
is-a transfer of an interest in-proprietary 
Tights. He was not able to say what kind 
of rights were dealt with by a mortgage if 
the rights were not proprietary rights in a’ 
case like the present where the mortgagors 
were’ sharers of the proprietary rights in an: 
undivided mahal. It appears to us that the 
Transfer of Property Act in dealing with 
the definition of mortgage in e. 55 does lay 
down that a mortgage is a tranafer of the 
Proprietary rights in a case like the present 
where tte mortgagor is the owner of such 
proprietary rights and makes a mortgage of 

əm. Of course, other rights than prc- 
prietary rights, may also be mortgaged, but 
that is not the point. The mortgage there- 
fore was clearly a mortgage of proprietary 
rights. The plaintiffs come forward with 
the’ claim that they desiré a declaration- 
that’ their proprietary rights in this’ mahal 
have. not: been incumbered by any usufruc- 
tuary mortgage. Clearly, in our opinion; 
this’is a question of proprietary rights and- 
one- which may properly be the subject of 
an order. of reference: under. s: ill, Land 
Révenue Act. 

There’ is also another objection to the- 
appeal and that is-that this question of the 
alleged’ invalidity of the order of reference 
is one which the appellants could have’ 
raised properly by way of appeal from that 
order. Learned Counsel contended and the 
lower Courts have held that no appeal lay 
from thet order. This appears to us to be 
an error of law. Tte particular order was 
passed by an Assistant Collector by whom 
the partition was: being conducted. 
Section 133, on which the learned Counsel 
relied, deals: only with appeals from’ the 
order of-a Oollector and'therefore has no 
application to the present case, The proper 
section is 8, 210 which in subes. i1) ta) 
provides for an appeal to the Collector from- 
orders passed by an Assistant Collector; 
Section 211 provides : 
“Unless an. order is | 


essly~ made finaliby this 
Act, an appeal shall 


to the Oourt- authorized: 
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under s. 210 to hear the same from: every origina 
order passed in any proceedings’ held under the 
provisions of this Act.” 

There is no provision in s.111 that the 
order of referetice shall be final and theres 
fore: an: appeal’ would lie’ from that order 
of’ the’ Assistant Oollector tothe Collector. 
Now if tke appellants had desired to ques” 
tion’ the validity of that order of reference, 
it’ was open to them to'do so by way of 
appeal tothe Collector but: they acquiesced: 
in’ that order and did not make any appeal. 
We think this also would be a bar to raisa 
ing the point’ that the reference did not 
involve’ a' question of proprietary right. Bat 
we donot base’our order in this appeal on 
this’ point: It appears to'us that the cake’ 
was: clearly one’ in which a question of 
proprietary right was raised'and that the 
question’ has: been’ properly: made the sub-" 
ject' of a referénce and has been properly 
entertained by’ the Civil Court. No’further 
point was argued by the learned Counsel for 
the appellants. On the’other hand, it appears 
to us that a portion of the decree of the 
Court below is invalid; hamely, the second 
portion in which the Oourt states in its 
order: | 

“If, however, for any reasons the Revenue Oourt 
allots any of the disputed plots to the plaintiffs and 
defendants second- parties, the latter shall nut be 
bound by the mortgage “bit shall take the plot free 
from the mortgage, leaving thé mortgagee to demand 
of the mortgagor's representative other security in 
lieu thereof.” , h 

This portion of the order appears to be 
invalid; firstly’ because'the order of refer- 
ence merely refers to the objection and the 
abjection does not raise any pointof this 
nature. Secondly, it appears to bė super 
fluous’ for the Civil Court to go into this 
question, What-the Revenue Court desired 
to have was. a finding, on the-allegation of- 
the objectors that the'shares of the objectors 
were’ free ‘from any mortgage Charge and’ 
on obtaining that finding, doubtless the 
partition Court will not allot to the objece 
tors any number waich is mentioned in the 
mortgage‘deed: lt is not necessary for the- 
Civil Court to go further and to consider 
what results would arise if any such num bers 
were allotted to thé objectors, and further 
we do not consider that the Oivil Oourt is 
entitled’ to decide what would be the result 
of such an allotment in a case where the 
mortgagee’s representatives are not pay ties, 
In particular, we note that the Oivil Oaurt 
has noteshown any authority forits propbsi- 
tion that the number allotted to tne objectors 
would: then be frea from the mcrigage 
charge: and that other numbers should: be 
subject- to a mortgage charge in-their place. 
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_ We- therefore set aside this latter portion 
uf the decree of the lower -Appellate Oourt 
and-we .mdintain the former portion of the 
decrée: of .tte lower Appellate Court v hich 
Jrovides forthe declaration that the plaine 
tiffs and defendants secord set are not the 
mortgagors or the repreeentatives of the 


mortgagors in respect of. the plots in suit. 
and the defendants first set are some of the: 


- representatives of the mortgagors of the 
. plote in suit-and that the entries in the 
khataunis that the plaintiffs and defendants 


gecond set are. mortgeagors are incorrect, AB. 
the pcint ‘on which we have allowed the. 


appeal was-not taken in the grounds of 
appeal, clearly. we do not consider that 
any costs should be allowed on account of 
this ground. We therefore allow the appeal 
only to the extent indicated above and 
dismiss .the rest of the appeal and direct 
that the respondents-plaintiffs sball obtain 
costs of the appeal. >. j 
D. : he a Appeal partly allowed. 
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Oivil Miscellaneous Appeal No. 41 of 1937 
La ep August 7, 1939 
1 E SN BANNaTT, Je 
Pandit MOOL CHAND—PLaint1pr— 
ki APPELLANT 


_LEKHRAJ—Davenpant— RESPONDENT 
U. P. Enewmbered Estates Act (XXV of 1034), 
8. 7—8uit against landlord for arrears of rent in 
respect of ex-propristary holding —W kether can be 
sta Joly 8.7. Wb, 
tion 7, 


in respect of debts incurred by him gua tenant 
merely because the applicant is referred to in that 
section -as `“ landlord". The words “any publio 
or private debt" in s 7 (1) (a) are very wide, 

hey cannot be restricted to cases in which 
a. liability has .been incurred by a land- 
lord by virtud of his position as such. A suit 
thereforé pendingin Revenue '‘ourt against a land- 
lord: for recovery ofarrears of rent in respect of 
an SR he al holding can be stayed under a. 7. 
M. Mukand Sarup v. Th. Krishna Chandra Singh 
(1); distinguished, L. Mukat Bihari Lal v. B. 
Manmohan Lal (3), referred to. 


- ©. Miec. A. against the order of the District 
Judge of Hardoi, dated March 13, 1937. 


> Mr. K. N. Tandon, for the Appellant, 
Mr. C. P. Lal, for the Respondent. 


. Judgment.—This_ is a miscellaneous 
ppeal against an order passed by the 
District Judge of Hardoi dismissing an 
appeal against an -order passed: by an 
Honorary Assistant Oollector of the first class 
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A U. P. Encumbered Estates Act, -is: 
not. intended to deprive a landlord of its benefits” 
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. allowing an application -for stay of proceed-.; 


ings in a rent suit. wy eee 
The appellant Pandit Moolchand sued; 
the respondent Lekhraj for arrears of. rent:. 
in respect of. an.ex:proprietary holding.. 
Lekhraj applied for stay of proceedings. 
under 8. 7 of the Encumhered-Estatee Act 
of 1934, proving that he had made an applic. 
cation under that Act which had been sent: 
to the Special Judge. The application. for 
stay was opposed by the -appellant.:.on- 
the ground thst s. 7 did not apply tosa. 
debt which was due from the applicant. 
under ithe Act gua tenant. The Honorary: 
Assistant Collector in rejecting this contene. 
tion and staying the proceedings in his: 
Court referred to the definition of “debt: 
in the Encumbered Estates Act, and also 
to s. 16 of that Act which shows that-debts 
under the Oudh Rent Act shall have priority. 
Reference was also made by him to a certain 
Government Order of March 12, 1936, which: 
he held had no legal validity. 


In appeal the learned District Judge 
observed’ that he saw no justification for 
restricting tte definition of debt to pecuniary - 
liabilities other than rent. He dismissed 
the appeal under O. XLI, r. 11, Ki 

Section 7 (1) (a) of the Encumbered 
Estates Act, reads : es 

“7 (1) When the Collector has passed an order 
under a, 6, the following consequences shall ensue :—' | 

(a) all proceedi pending at the date of the 
said order in any Oivil or Revenus Court in the 
United Provinces in respect of any public or private 
debt to which the landlord is subject, or with 
which his immovable property is encumbered, 
except an appeal or revision against’ a- decree or 
order, shal] be stayed, all attachments and other 
execution process issued by any such Court and then 
in force in respect of any such debt, shall bécome 
null and void, and no fresh process in execution 
shall, except as hereinafter provided, be issued." -í 

The argument advanced by tke learned 
Qounézel for the appellant is that it was 
not intended by the Act to give 4 -land- 
lord any relief in respect of debts for which 
he was liable not qua landlord but qua’ 
tenant, He refers to the preamble to the 
Act as showing that its object was.to ‘prog 
vide -for the relief, of encumbered estates 
and contends that theemphasis in cl. (d) 
18 on the word “landlord”. No doubt s...16 
of the Act provides that debts recoverable 
under the Oudh Rent Act: shall rank first 
for priority but, he points out, such debts 
may be due under s. 108 (15)- of’'the 
Oudh Rent Act, that is due from a lande 
lord to a co-sharer as profits. He contedes 
that he can show no authority in support 
of this: view.-except the Government Order 
referred to. Ts ao: 


1999 


r" r 


Learned Counsel for the respondent at 
firét:-argued that as the suit in the Revenue 
Court was brought in respect of an er 
proprietary, holding, the respondent was 
entitled to claim th&t he was a landlord. In 
my opinion,there is no force in this argument: 
the -circumstance that the respondent had 
formerly been a proprietor -of the holding 


would not:.confer on him any special privi- 


leges of this kind, P 


‘The respóndent's Counsel is, in my opinion, - 


on- firmer : ground when he contends that 


there is ‘nothing in the Act which warrants. 


the. distinction claimed by the-appellant. 
Section 7 refers to proceedings in respect 
of any public or private debt to which 


the landlord is subject, and debt is defined. 


in‘’s. 2 (a) as- including any pecuniary 
liability except- a liability for unliquidated 
damages. ap 
“I have been referred-to two rulings of. the 
Allahabad. High Oourt. In M. Mukand Sarup 
v. Th. Krishna Chandra Singh and others, 
(A. I. R. 1938 All,.86). (1), that High Court 
held that a suit for mesne profits should not 
be stayed because mesne profits are unliqui- 
dated damages and therefore do not come 
within the definition of debt, This -ruling 
is, therefore, of no assistance, 
„In L. Mukat Bihari Lal and others v. B. 
Manmohan Laland another (A.I. R. 1928 
All., 165) (2), the suit was brought against 
the applicant under the Act for arrears 
of house rent, and also for ejectment, and 
the: High Court held that he was entitled 
to have the prcceedings stayed under 
p..7. Other considerations arose in the case 
as the suit was one for ejectment as well 
as for arrears of rent, but it doea not 
eppear from the judgment that the opposite 
party relied on tke use of-the word “land- 
lord” in s. 7% No doubt there is a 
‘difference between this case and the case 
under consideration, in that. while the 
‘former was for house rent, the latter was 
for: agricultural rent. but I can find nothing 
jin the Act which would suggest that different 
-principles should be applied in the two 
-cases. -In. the case cited, the liability was 
not incurred by the landlord qua landlord 
' but. qua tenant. Itis argued that the word 
“applicant” would have been used ins.7 
‘instead of the word “landlord” if it had 
‘not -been intended .to imply that the lande 
‘lord could claim the benefit of the section 
< (1) A I R1938 All. 88; 178 Ind. Cas, 654; (1937) 


-A L J 1139; (1938; R D 34; 10 RA 488; 1983 AL 
„R 185; I LR (1938) All. 153 ma 


` () A IR 1988 A), 185; 174 Ind. Oas, 3804; 
0939A L J 108; 1938 RD 303: 10 R 4 563; 
938 ALR 20; [LB (1938) AIL Jaa - 
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only in respect of debts incurred by him 
as landlord, butl find thatthe word “land- 
lord’ is used in other sections as synonye 
mous with the word “‘applicant", there 
being no apparent reason why the. latter , 
word should not have bean used ‘in these 
sections. < ' 

In mv opinion, therefore, it would be 
quite indefensible to read into s. 7 an 
intention to deprive a landlord of ita benefits - 
in respect of debts incurred by him gua 
tenant merély because the applicant is 
referred to in that section as “landlord”. 
The words “any public.or -private debt” 
are very wide. In my opinion, itis quite 
impossible to restrict them to cases in which 
a liability has been incurred by.a landlord 
by virtue of his position as such. I have 
Been the Government Order to which. 
reference has been made. While it atates 
thai Government are advised that the 
provisions of the Encumbered Estates Act 
do not apply to the debts of a landlord 
which be owes gua tenani, but only to debts 
incurred by him qua landlord, no reasons 
are giren for this View. Forthe reasons 
which I have given I am unable to place 
this construction on the section. 

I accordingly dismiss this appeal with 
costs, l 

B. i . Appeal dismissed. 


amai ee 
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CALCUTTA HIGH COURT 
Government Appeal No. 5 of 1939 
July 4, 1939 
HENDARBON AND KuUNDKAR, JJ. 
SUPERINTENDENT AND l 
REMEMBRANOER of LEGAL AFFAIRS, 
ii BENGA L—APPELLANT 


: DETSUS 
KSHITISH CHANDRA BANERIJEE— 
` ACOUSKD—RBSPONDENT 

Bengal Food Adultaration Act (VI of 1919), ss. 4, 
8, 14 \2)—Presumption that mustard oil not 
genuine—Rebuttal of —Accused, tf can be tied down 
to any particular method for hts defence —Pre- 
sumption held rebutied—Certificate of analyst— 
aption of correctness. 
reg Seca es that the presumption that the 
mustard oil is genuiue can omy be rebutted by 
following the oil from the mustard seeds through- 
out-the process of manufacture right up to its 
arrival in the shop of the accused and demons- 
trating that no deleterious substance had been in- 
troduced, is wrong. There is no warrant for the 
proposition that the accused person can ‘be tied 
down to any particular method for establishing his 
defence It is equally wrong to argue that” when 
the accused shows that none of the common adul- 
terants,wa3 present, the Gourt must hold hat the 
ption has been rebutted. The baci 

ie rebutted-if the socuved calls. evidenca whioh 


a | r 
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Batisfies. the Court that the article in question is 
aoe from mustard seeds. (p. 436, 
col- 1. ` ; 

.Where the analysts have found that the saponift- 
cation value was excessive, the presumption that 
the’ oil was not genuine mustard oil should be 
raised.’ But where it has been proved 
of the-common adulterania was present and the 
Ohemical. Assistant in the Government Test House 
who made -the analysis has formed the opinion that 
the, mustard oi] was genuine explaining that differ- 
“ent mustard seeds give different saponification 
value owing to the peculiar properties of the seeda, 
the presumption is rebnited. [d. 425, col. 2. 

.: Under s 14 (2) of the Bengal Food Adnuiteration 
Act, the certificate of the analyst is made evidence 

‘without formal’ proof,. but there is no presumption 
that ‘it is acéurate. “ i 


a Messrs. S. M. Bose, S. K. Basu and Ajoy 
Kumar Basu, for the Crown. 


‘Mr. Probodh Chandra Chatterjee, tor the 
Respondent (Accused). 


Henderson, J.—This is an appeal by the 
Local Government under e. 417, Oriminal 
Procedure Code, against an order of acquittal 
Passed by the learned Sessions Judge of 
Jalpaiguri. The accused was convicted by 
a Magistrate of an offence punishable under 
5. 6-read with s. 21, Bengal Food Adulteras 
tion Act. The appellant has a shopin a 
bazar named Barnes in the District of 
Jalpaiguri. On July 21, 1938, the Assistant 
Health Officer purchased 12 ounces of 
mustard oi] for the purpose of chemical 
analysis In accordance with the procedure 
laid down under the rules, the oil was placed 
‘in, three bottles which were sealed, one of 
the bottles being made over to the accused. 
One bottle was sent to the analyst employed 
by the District Board. The accused’s 
bottle- was cent. at his request to the 
Government Test House at Alipur ‘to be. 
anayzed. As aresult of the analysis made 
by _ the analyst of the District Board, which 
showed that the oil was adulterated, the 
accused was-put on his. trial and convicted. 
The- point of law urged; on behalf of the 
Crown in the appeal is concerned. witb the 
interpretation ‘of s. 4 ands. 20 of the Act, 
Section 4 lays down thst in certain cir- 
custances a presumption is to. be drawn 
ttat the article in question. is not genuine. 
‘There can be no doubt tEat-if the certificate 
given by tke. District. Board’ analyst ‘is 
accepted, in-view of the rules framed by the 
Local .Government: under s.. 20- (2) (a), the 
mustard: oi] was not genuine. Ib is plain 
from his judgment that the learned-Sessions 
Judge appreciated this. But according. to 
_the’. submission .of the .Orown~ he- has 
stullified this: provision of the law‘by’ the 
way in” which’ he dealt with’ the question 
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‘80° J P' 305; 14 UG 
‘O'O 441; C08 J 588: 
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whether the presumption had been rebutted.. 

The . learned Advocate-General put fors. 
ward two points. His firat contention was: 
that the presumption coyld only be rebuts: 
ted by following the oil from’ the mustard: 
seeds throughout the process of manufac 
ture right’ up toits arrival in the shop of 
the’ accused and demonstrating that’ no 
deleterious substance had been introducéd: 
In the second place he argued as an alter-- 
native that the only other way in which 
the presumption could be rebutted’ is by’ 
the accused proving that there was -no 
adulterant, Common or rare, of any sort in’ 
the oil. In support of the first proposition, 
he relied on a series of English cases which’ 
were concerned’ with the interpretation of, 
s. 6, Sale of Food and-Drugs Act of 1875. 
Under the provisions of that section, no 
person shall sell to the prejudice of the’ 
purchaser‘ any article of food‘ which is not 
of the nature, substance and quality ofthe 
articie demanded ‘by: the purchaser under a 
penalty. Section 4 makes provision for the. 
reising of a presumption’ in circumstances: 
similar to those in the Bengal Act: a 

The first of these- decisions: is that’ in 
Hunt Vv. Richardson (1) which’ was heard by 
a. Court of five Judges inthe Kings Bench 
Division. They: differed’ by 3 to 2." They 
were largely concerned with the meaning 
to be attached to the provisions of s: 6 
which have no application to the Bengal 
Act. The only decision which goes’so far 
as the contention of the learned Advocate- 
General'is that'in Jenkins ‘v. Williams, (2) 
decided last April in: which the accused 
was not represented. In. my opinion‘ the 
weight of the decisions is not in favour of 
this- contention. Then again-all these cases 
were concerned with’milk which is quite a 
different commodity from mustard - oil...‘ It 
is produced by an animal and sold within 
a few hours of its production. There can-be 
no difficulty in tracing its history in'-any 
particular consignment from the animal’ to 
the distributor. If such-a rule were to be 
applied to mustard oil, the burden’-cast 
upoo the accused would be-one which’ it 
would be quite impcessible for him- to dibe 
charge. : 

The question really depends: upon the 
terms of s.4 and:s.6. The presumption 
raised under e. 4is that the- article ig not 
genuine. Section 6 lays down that’mustard 
oil must- be! derived exclusively’ ffom 


(1) (1916).2_K _B 448; 85 L.. J, KB’ 1860; 
UG R:854; 33.T L, R-560;'-25"Oox 
[9 4 J 


(2) (1939) 160 E T'507, 
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-for the proposition that tbe accused person 


-ean be tied down to any particular method, 


for establishing his defence. On the second 

point the judgment of the learned Judge 

was criticized with regard to this passage: 
“The only conclusion I can come to on the evi- 


- dencs-and the two reports before me is that the’ 


‘report submitted by’ the defence comes nearer: to 
showing. that the oil is pure mustard oil than the 
report of the prosecution to showing that it is 
adulterated. - In my opinion when the common 
adulterants’ are proved to be absent, the prosecution 
should show what the actual adulterant ia because 


the presumption arising under the rules is for all. 


practical purpose rebutted.” 


The contenticn of the learned Advocate-. 


General was that this is to render the 
rovisions of s. 4 nugatory. He contended 
that the true position is exactly the 
opposite and that the -presumption is not 
-rebutted unless the accused himself proves 
that no adulterant of any sort is present. In 
our. judgment neither of these views is 
correct. Ifthe learned Judge meant that 
when the accused shows that none of the 
common adulterants was present, the Court 
must hold that the presumption has been 
rebutted, then in our opinion he went too 
“far, In the present case unless he was pre- 
pared to hold-himself on the evidence that 
the presumption was fully rebutted, he 
should uphold the conviction. On the other 
hand the contention of the learned:Advocate- 
"General goes too far in the other direction 
as it ignores the precise point which the 
accused has to prove. I will repeat the 
relevant provisions of that Act. Under s. 4 
there is a presumption that the article is 
not genuine. Unders. 6 genuine mustard 
oil must be derived from mustard sesds. 
. The presumption is rebutted if the accused 
Calls ‘evidence which satisfies the Court that 
the arlicle in question is derived exclusively 
from mustard seeds. 14 
- Turning to the facts of the present case, 
the first point for determination is whether 
the presumption is to be raised at all, Under 
8. 14(2) of the Act the certificate of the 
analyst is made evidence without formal 
proof, but there is no presumption that it 
is accurate. In the present case we have 
conflicting reports by two experts whose 
integrity has not been and cannot be called 
in ‘question, It is thus abundantly plain 
thaterrora are possible. and a slight varias 
tion. from the. standard might justify the 
Oourt in refusing to raisa a presumption at 
all. In the present case the District Board 
analyst found nothing wrong with the iodine 
‘value. Both the analysts found that the 
saponification value was-excessive. --In these 
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circumstances we are of opinion that the 
presumption should be:raised. It remains 
to be considered whether it has. been 
rebutted, It: has been proved that none of 
the common adulterants was present. This 
has ‘obviously taken the accused a very long 
way towards his goal: The Chemical Assis- 
tant in the Government Test House who 
made the analysis is thoroughly competent. 
He formed the opinion that the mustard 
oil was genuine. He further explained that 
different mustard seeds give different 
saponification value owing to the peculiar 
properties of the seeds. This‘is quite enough 
to account for what was found ‘in the present 
case. We accept that opinion and in view 
of that opinion, it must be held that the 
presumption has been rebutted. The appeal 
is dismissed. 


Khundkar, J:—I agree. 
D, Appeal dismissed. 





OUDH CHIEF COURT 
Second Civil Appeal No. 93 of 1937 
September 22, 1939 
HAMILTON, J. 
RAM NATH TEWARI AND OTHERS— 
PLAINTIFF8— APPELLANTS 
VETEUS h 
BARE LAL—DBFENDANT— RESPONDENT 

Hindu Law— Adoption—Oeremony for valid adop- 
tion—Oeremony of giving and taking child observed 
—Mere absence of aratton by adopting mother 
that ahe accepted the child in adoption, whether 
trvaltdates adoption. 

According to Hindu Law a mere execution of a 
deed of adoption is insufficient to make theadop- 
tion valid. There must be corporeal delivery. and 
acceptance of the child by the ies in some form, 
and where there has been such a ceremony, the 
mere absence of formal declaration on the one side 
that the ohild is given in adoption and on the 
other, that the child is adopted, does not make the 
adoption invalid, Mahkhashoya Shosinath Ghose v. 
Srimati Krishna Soondart Dasi (1), explained, 
Govindayyar v. Dorasami (2), cee pprovad 

Held, on facts that the formalities observed ful- 

filled the requirements of thelaw and the adoption 
was not vitiated by the fact that the adopting 
mother did not actually say “i accept this boy in 
adoption.” 
“8. O. A, against the order‘of the Civil 
Judge of Sultanpur, dated November 6, 
1936, E 

Mr, M. L. Saksena, for the Appellants. 


Mr. H. Husain, for the Bespondent:. 


Judgment.—This is an appeal by plain- 
tifs against- whom there are .coûcurrent 
findings of the Oourts:below. 

The plaintifs- sued as reversioners: of 
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one Sitla Din alleging that Barey Lal, 
defendant, had not been validly adopted, 
Tbe Courts telow found tbat he had been 
validly adcpted and the appeal is bared 
on a decision of their Lordships of the Privy 
Council reported in Mahashoya Shostnath 
Ghose v. Srimats Krishna Soondart Dai, 
(7 I. A, 250) (1). The learned Counsel says 
that their Lordships of tke Privy Oouncil 
in that decision required a declaration from 
the adoptive mother that she accepted tle 
child: in ad:p ion to make the adoption 
valid and admittedly in this case, there was 
no such declaration by the adoptive mother, 
It ig necestary consequently to exawine 
carefully this decision. 
The facts in that case were that there had 
been correspondence about a possible 
adoption and tke boy was brought to.the 
adopting mother on June 7, 1864. Deeds 
were execuled on June 11, 1864, which were 
alleged to be deeds of adoption, but on 
June 12, 1864, the boy went back with his 
natural father. and, -together with his 
brothers, went back in September, 1864, to 
the adoptive mother while Sri Narain, the 
natural father, was on a pilgrimage. In 
November, the brothers went home but the 
boy remained in the house of the adoptive 
mother. The.father wanted the boy back 
and in December, 1864, he was sent brok, as 
expressly stated in an accompanying letter, 
agreeably to his father’s order. Frcm that 
day. the boy did not go back to the adoptive 
mother and.the father wrote a letter evi- 
dently pointing to the adoption of another 
child by the defendant. Their Lordships 
found that the facts were strongly confir- 
matory of the: notion that all parties then 
considered that at that time the adoption 
was not complete,, but remained, to some 
extert, still in fieri. That being so, it 
became unnecesssry for their Lordships 
positively, to’ decide the firat question, 
namely, whether there can be, according to 
Hindu Law and usage, an adopticn simply 
py deed, snd without that corporeal delivery 
and acceptance of the child which is almost 
univereally treated as the essential part of 
an adoption’ in tte dattaka form. ‘They 
made further observations about the possi- 
bisity or otherwise of an adoption merely 
by deed and concluded with the following 


sentence: .. 

“It would seem, therefore, that, according to Hindu 
usage, which the Oourts should accept as governing 
the law,-the giving and taking in adoption ought 
totake place by the-father handing over the child 


' (1) 7 IA 250; 60 381;7 OL R 318; 4 Sar. 191; 
“8 Buther. 813; 8 Shome L R 331; 4 Ind Jur. -589 
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to the adoptive mother, and the adoptive mother. 
declaring that she accepts the child in adoption"! ` 
The learned Counsel for the appellante, 
therefore, urges that their Lordships of the 
Privy Council made -a deelaration ‘to, the 
adoptive mother that she accepts the child’ 
in adoption sine gua non for a valid 
adoption. It will: be noted that the real 
point for decision by their Lordships was. 
whether an .doption could be made merely 
by the execution of a deed without some 
form of a ceremony, and also .that they did. 
not say that Hindu texts require -auch.a- 
declaration but only Hindu usage. ` - <i- 
The learned Counsel is supported in. his 
view by a Full Bench decision. of ‘the 
Madras High Court reported in Govindayyar 
v. Dorasamt (I. L. R. 11 Madras, 5) :2). The 
point for decision there was whether the 
ceremony of datta humam was, or was not 
essential to a valid . adoption among 
Brahmans in southern India, -when the 
adoptive father and son belonged to the 
same gotra. Inthe course of their judgment’ 
they stated that giving .and taking, evi- 
denced by an overt act, were the only 
elements of a legal adoption among Sudras, 
but it must be’ observed that any overt. act 
is not sufficient. They then quote that- part 
of the decision of their Lordships of. ‘the 
Privy Oouncil:to which I have: referred 
above including that last sentence and they 
say that that decision ig an authority for 
the ‘proposition that any overt act. is not 
sufficient, but that there must be corporeal 
delivery of the child by a person competent 
to’ give, to a peron competent to take, 
accompanied by the declaration on the one 
side, “I give the child in adoption”, and 
on the other “I take the child in adoption”. 
With all due respect to the learned 
Judges, their Lordships of the. Privy 
Council did not say that ‘any declaration 
that the child was given in adoption was 
also necessary. There seems no special 
reason why, if a declaration to the: effect 
that the child was given in adoption was 
not necessary, & formal declaration. that 
the child was taken in adoption should’be 
necessary. 2 a Tai 
In Mulla's Hindu Law the requirements 
of a valid adoption are given in para. 448 
but a formal declaration is not given .as 
one of those requirements. It is so given 
in Govr’s Hindu Cade, e. 52, but on” the 
authority of that decision of their Lordships 
of tbe Privy. Council and not- on“ the 
authority of any text or because of any exist- 
ing usage. ` : F 


(2) 1l M 5;11 Ind, Jur, 409 (F B). 
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In .my opinion, the decision of their Lord- 
ships of the Privy Oouncil is not to “be 
taken in its narrowest: sense as the learned: 
Counsel -for' the ¢appellants would take it. 
Their Lordships undoubtedly meant that 
some Ceremony was required and the mere 
execution of a deed was insufficient, but, 
F-think -that if the ceremony was clearly 
proved, although -it did-not include a dec- 
laration in the form stated. in Mahashoya 
Shosinath Ghose v. Srimatt Krishna Soondari 
Dasi, 71, A 250, (1), the adoption should be 
held valid if what took place conformed 
with the spirit of what their Lordships have 
said in that case if not absolutely with the 
letter. = 
In the present case the evidence is to the 
effect that Musammat Chandrapali and her 
husband Rameshar’ asked Jageshar and 
his wife to give their sor Barey Lal in 
adoption tothem, They replied that they 
were willing to do-so. A puja was: held 
in which Jageshar, his wife, Rameshar and 
his wife, Musammat:Ohandrapali, the adopt- 
ing’ mother, also participated. Rameshar 
and his wife sat for the puja and asked 
‘again Jageshar and his wife to give them 
Barey Lal in adoption. Jageshar and his 
‘wife’ tten put Barey. Lal in the hands of 
Rameshar and his wife. Rameshar's wife 
then tock Barey Lal in her arms and put 
him to her breast. Puja was then held. 
:Hawan and gaudan were also held-and the 
feet of three Brahmans were washed. Fur- 
ther there is also evidence to the effect 
that Rameshar and his wife as well as 
JvJageshar and his wife had ceremonial baths 
-before carrying out these ceremonies. 
Although there was not a declaration by 
‘the adopting mother that the boy was taken 
in adoption, she did clasp him to her 
‘breast and that could have no other mean- 
‘ing than that she was taking him in 
-adoption and this was the immediate result 
of her having actually asked the natural 
-father and his wife to give the defendant 
Barey ‘Lal in adopticn. In my opinion, 
-what was done fulfilled the requirements 
laid down by their Lordships of the Privy 
Qouncil. as I understand them, and the 
-adoption is not Vitiated by the fact that the 
‘adopting mother did not actually say “I 
accept this boy in adoption.” 
>..1, therefore, find the decision of the 
2 Gourt below correct and I dismiss the appeal 
=with costa, a A 
8. Appeal dismissed. 
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LAHORE HIGH COURT 
Oriminal Revision No. 286 of 1939 

l = April 14, 1939 
‘Din MoHAMMAD, J. 
_ GULABU—Aoovussp—PETITIONER ` 
TT wersus. 

a EWMPEROR—Opposita PARTY 

Forest Act (XV I-of 1987), as. 53, Tê—Foresi produce 
must be proved to belong to Government, for offence 
under Act. f 
_ No forest offence can be said to have been com- 
mitted in relation to any forest produce unless it is 
definitely established, that that proiace belonged to 
Government. Any rule made under s. 76, Forest Act, 
by the Prov Government which deals with the 
disposal of trees not belonging to Government will 
be clearly ultra vires, 

Or, R. from the order of the District 
Magistrate, Kangra, dated November 17, 
1938. 

Mr, Inder Dev Dua for Mr. Achhru Ram, 
for the Petitioner. 

Chaudhri Nasir Hussain, Assistant Legal 
Remembrancer, for the Orown. 

Order.—The petitioner Gulabu was cone 
victed by a Magistrate, Second Olass, under 
g. 379; Indian Penal (ode, for removing 
two beams of kelo timber from the custody 
of Uttam Ram, lambardar, to whom they 
had been made over by the Forest Departe 
ment as having been unlawfully cut by 
the petitioner from his own land. On 
appeal the District Magistrate held that 
the timber had been lawfully seized under 
the provisions of s. 52, Forest Act, and 
consequently maintained the petilioner's 
conviction without however going iato the 
question of the ownership of the trees 
which was contested before him, Oounsel 
for the petitioner strenucusly contends that 
it was essential that afinding as to the 
ownership of the trees should have been 
recorded before the petitioner could be 
convicted and I agree with him. Under 
e. 52, Forest Act, that forest produce alone 
can be seized in relation to which a forest 
offence is believed to have been committed. 
It is conceded by the Assistant Legal 
Remémbrancer that a forest offence can 
be committed only if any provision of the 
Forest Act or of the rules-made thereunder 
is violated. Under s. 76, the Provinsial 
Government is empowered to make rales 
inter alia’ for the preservation, reproduc- 
tion and disposal of trees and timber 
belonging to Goverament, but grown on 


"land belonging to or in the occupation of 


private persons. It is obvious thtrefore 
that nc forest offence can be said to have 
been committed in relation to any forest 
produce unless it is definitely ‘established 
that that produce belonged to Government. 
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Any rule made by the Provincial Govern- 
ment which deals with the disposal of 


trees not belonging to Government will. 


be clearly ultra vires. I. accordingly set 
aside both the judgmerits of the trial 
Magistrate, and the District Magistrate 
and send the case back to the trial Magise 
trate fora fresh déc'sion and direct him-to 
come toza definite finding: whether: the. 
trees which admittedly were growing'on the: 
lænd- belonging to’ tho petitioner’ did 
belong to Government, and if so, om what 
grounds... 


> Deeg  Case-sent back.. 


SIND JUDICIAL COMMISSIONER'S: 
COURT 
Miscellaneous Application No. 293:of 1935 
September 2, 1938 
Tryaestyd 
In the matter of ALL-INDIA HOME: 
RELIEF INSURANOE Oo... 
~ - +» (IN LIQUIDATION.) . : T 

Companies Act (VII of 1913), ss. 227, 237° (3)— 
Difference between 8, 327 and 3.57, Presidency Towns 
Insolvency dct, explained— Transactions which, 
Oourt would validate under s. 227 (2), stated— 
Payments by insurance company to policy-holders 
in respect of policies, after commencement of winding: 
up are void and cannot be validated, - Fi ae. 

There is a vitel differenee between a. 57, Insolvency 
Act, ands, 287, Companies Act: While bona fide 
payments to creditors’ by an insolvent, subject to 
the -very important foregoing’ sections in the 
Insolvency Act are permissible and valid, and may 

y be quite proper, payments to creditors. of 
ebts previously incurred by a company from the 
moment of-the presentation of'a winding up petition, 
betome-- improper- alienations ad void. It 
necessarily follows from this, that while such 
payment by an _ insolvent made bona fide to his 
_ creditors may be regarded as payments made in the 
ordinary course of business, payments by a company 
of debts existing at the time of the presentation of a 
petition for winding up, made after the presentation 
of the-petition, cannot be gso regarded. Transactions 
which the law regards as improper and declares 
void, and which acompany conducted with due care 
and attention ought to avoid, cannot be regarded 
as transactions inthe ordinary course of business. 
Moreover, for. the purposes ofa. 227, it is wholly 
immaterial whether the person making or receiving 
the payment had or didnot have notice of the 
presentation of the-petition for winding up, and the. 
operation of: that section is not in any way made to 
depend -upon, such notice,. whereas it.would be 
essential under s: 57, Presidency Towns Insolvency 
Act, for a person claiming the’ protection of that 
section to show that the transaction claimed to be 
valid was. without notice of the presentation of any 
petition, — 

Transactiona made after the commencement of a 
winding up which a’ Court’ would validate tinder 
s. -237 (P), Dompanies Act: are trangactions bona fide 
entered into‘by'a company for the: benefit : of the! 
company and those: interested in the’ assets of.the 
company for preserving the business of the.company:’ 
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as a going-concern, and not to the detriment’ of 
other creditors |p. 481, eol. 1.3 KONS K 
: Where between the commencement of winding: “ap 
and the date of order of winding up, an insurance 
company makes payments to gome of its policy- 
holders in respect of their policies, the amount’ of 
which had become due} such payments being 
payments of debts by the company to -its creditors, 
are not only void but cannot be validated as they 
clearly amount to dispositions of property within the 
meaning of s ‘27 (8), Companies Act. ulstdas Y. 
Industrial Bank of Western India (1), relied on, 
(p. 429, col, 2.) a 
(English case law discussed'and relied on}. = n~. 
Messrs. Hakumatrat M. Hidnani- and 
Pahlajsingh B. Advani, for the Applicants. 


Messrs. Radheylal Aggarwal and Parma: 
nand Thakurdas, for the Opponents, | 


Order.—This is an application by the 
Official Liquidator under s, 22/, Oompanies 
Act, in respect of certain payments. by the 

India Home Relief. Insurance 
Oo, Ltd., now. being wound up, made 
between the commencement.of the winding 
up and the date of the winding up order. The 
Official Liquidator asks for ‘a decision 
whether these payments are to be dealt 
with in this winding up, as wholly void, or 
whether.this Court will: otherwise:order and 
validate the payments under ol. (2) of s, 227; 
The business of this*company was inter 
alta to grant relief on marriages, maternity 
and betrothals. They issued policies- ‘on 
receipt: of certain: initial payments; and. 
received periodical subscriptions payable 
on the policies, and on the cccasion of ` 
marriages, maternity and betrothals, the 
policies entitled the holders to -receive cer-" 
tain payments, by way of relief under the 
rules of: the company. The-rules also en- 
titled the policy-holders to certain refunds 
of the amounts paid as subscriptions under 


certain circumstances, ef 


The company came to grief in the latter 
part of the year 1935. Its affairs werd’ 
carried on by a Board of four directors 
through their managing agents. Of these 
directors one resigned on August 7, and 
two otters on August 13. The fourth 
director, who was also one of the managing. 
agents, was arresled by the Police ‘on, 
September 20, and remained in - Jail till 
after November 5. On S2ptember 17,shortly’ 
before the arrest, the managing agents 
appointed one Gokaldas as their attorney 
who continued to transact the business’ , 
the company after the three directors bad 
resigned and the fourth one had been. 
arrested. On October 11, a petition was’ 
filed for winding up the company comptle 
sorily, but the business of the company was 
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-continued until November 5, on which date 
the -petition filed on October 1l, was 
` published in the newspapers, -and the 
company stopped ‘further business. A 
provisional Offida! Liquidator was appointed 
on November 28, and.an order of the Court 
for winding up the company was made 
later. During the pericd, October 11 to 
November 5, the company paid very nearly 
Re, ..34,000 to various. policy-holders, 
-claiming the amounts as due to them on 
their policies or as refunds. The Official 
Liquidator ‘has filed -liats. of these persons 
whose number is extremely large, In view 
of the impracticability of serving and hear- 
ing all these persons ‘the learned ‘Judge 
‘ before. whom this matter ;came up, on May 
16, . 1935, ordered . that a certain number of 
these persons should be selected, and an 
opportunity given to them for being heard 
on: this questidn. Notices’ have now been 
served upon 27 such persons, several. of 
whom have filed their objections and are 
represented by Advocates. On behalf of 
thé Official Liquidator, I am now merely 
asked to declare that all these payments are 
wholly void and that they- cannot properly 
be . validated. I am not now asked to 
‘make any further order against any of the 
‘persons who have been served, in respect 
‘of the payments received by them. The 
Official Liquidator reserves the right to 
proceed against these persons later, in case 
Í hold. these payments void and refuse to 


Validate them: The general question com- . 


mon ‘to all thése-payments alone is therefore 
the-subject of this order. se eo 


-It is not disputed- that the winding up 
-commenced on October 11, -1935, the date 
of-\the petiton, by- virtue of s. 168, and that 
the payments, being dispositions of- pro- 
perty by the company, are therefore void, 
unless this Court exercises its discretion 
and “otherwise order” under s. 227. ‘The 
main ground on which I-am asked to 
exercise the diseretion and to affirm and 
‘validate these- payments under s. 227, is 
‘that they were made bona fide and in the 
ordinary course of. current business to pere 
‘sons who had-no notice: of the - presentaticn 
of the petition, and as such; - were payments 
which ought to be upheld by this Court, 
There are Very few decisions of the Indian 
Oourts (only two -have beep . cited before 
me), but as s. -227 -is -for all practical 
Purposes identical with s. 153 of the English 
Companies Act, 1862, and s. 173 of the 
English ‘Act of 1929 English cases in point 
‘directly. apply. The case in Tulsidas v, 
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Industrial Bank of Western India (1) also 
exhaustively deals with this sabject. Refer 
ring to the English section whith corres 
ponded to s. 227, Oompanies Act, and 
provided that all dispositions of property 
bs 8 company after the commencement of a, 
winding.up were void, Lord Oairns, L. J. in 
In re Wiltshire Iron Co.: Ex parte Pearson, 
(2) at pp. 446-447, said: 

“This isa wholesome and necessary provision to 
prevent during the period which must elapse before 


& petition can be heard, the improper alienation and 
disgipation of the property of a company in 
remis" 


ext 
and Sir G. Mellish, L. J. in In rs Liverpool 


Civi Service. Association; Ex parte Green 
Wood (3) pointed out that the result of tha 
petition was that the assets of the company 
were as from that date to be divided 
equally amongst its creditors, and that 
anything contrary to that sound principle, 
which had always prevailed in bankruptcy 
could not be allowed. In the present-case 
I have to deal with the cáses of persons 
who have after the date of the petition 
received amounts from the company by 
reasons of the fact that they were policy- 
holders and these sums had become due to 
them. The payments were, therefore, 
clearly payments of debts by the company 
to its creditors, and it is well-settled law 
that such payments are not only void but 
cannot be validated: In In re Huropean 
Assurance Society:: Brown ‘and Tylden's 
case (4) Lord Romilly refused to validate 
the payments to the policy-holders made by 
the Insurance Oompany after the date of 


‘the petition, although the payments had 


become due and been proved _ several] 


‘months before the date of the petition. 


The receivers of the payments were ordered 
to refund the amounts: In In re Civil 
Service and General Stores, Ltd. (5) 
Ohitty, J., stated ; 

“The proposition that payment by a company 
after the commencement of a winding Ipa a bona fide 
debt previously incurred will be a ed by the 
Oourt under s. 153 is wholly untenable,” 

“And he ordered that that part of the paye 
ment which was fora debt incurred by tha 
company before the date of the petition, 
should be  refundeds Similarly in 
In re Repertoire Opera Co. (8) Vaughan 
Williams, J. ordered Bocsey & Oo. to refund 


() 54 B 718; A I R 1931 Bom 3; 187 Ind, Oas, 83; 
32 Bom LR 953; Ind. Rul. (1930) Bom 466. , 

(z) (1868) 3 Oh 443 at pp, 446, 447; 37 L J Ch 
554; 18 L T 38; 16 WR 683, ° 

(3) €874)9 Oh S11; 43 L J Oh 609; 30 L T 451; 22 
W E636 


4) (1874) 18.8 J 78. $ 
ts) (1887) 58 LT 220; 67 L J Oh 119, 
, (6).(1895) 8 Menson 814. 


. 


t 


“A creditor 


‘foregoing ` provisions, 
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a payrent made to them by the Repertoire 
Co, incurred before, but paid after the 


date cf tte petition. In Halsbury’s Laws of 


England, Vol. V, para. 1076 the rule is stated 
in these words: 

“The payments of debts will not be sanctioned. 
who receives payment between the 
petition and the winding up order is compelled 
to. refund; :and directors who maks any im- 
proper payments out of the company's assets 
after the commencement of the winding up, are 


= themselves liable tothe company for the moneys paid 


awa 

his therefcre clear ‘that ‘puch. payments 
aré to be regarded as improper’ aliena. 
tions and dissipation of the company’s 
property, void. in law, and those receiving 
such payments must be made to refund 
them, When dealing with the ‘case of 


, certain banks, who. obtained security from 
‘a œcmpany after the presentation of a peti- 


ticn.in respect of advances which had 
been made before -tbe date of the petiticn, 
Marten,O.J., and Patkar, J. of the Bombay 
High Court, in Tulsidas v. . Industrial 
Bank of Western India (l)' refused to 
vàlidate the transactions. The learned 
Advocates who appear to support these 
payments -have not been able to show any- 
thing which would save these payments from 
the application cf the rule just referred to ; 
and in fact the payments in this case were 
as bad a case of improper -dissipation (fẹ 
company’s Property 88 one eens ccme 
ACTOss. : 


Although what has just been stated is 
suffcient for the. disposal of the matter 
‘before me, I mutt deal with the very lengthy 
argument which has been addressed to 
me by the learned Advocates. It was 
argued tbat the effect of s. 229, Companies 
Act, was to bring into applicaticn the same 
rules and principles which prevailed in 
ineolvency proceedings to the winding up 
of a company, and as bona fide payments 
made by an insolvent to.his creditors before 
the date of the adjudication order without 
notice of the presentation of any insolvency 
petition, were eubject to certain important 
valid under the 
protection fection (e. 57, Presidency Towns 
Insolvency Act), £0 bona fice payments in 
‘tLe ordinary course’ of business made by 
‘a company before the date of tLe winding 
up order, provided they were made to 
persons without nctice of the presentation 
of. the ` HBr: up ` petition, should be 
Valid&ted by. the Court asa general rule 
when exercising the discretion under B, 227, 
Companies Act. The entire argument 18 
baeed cn a series of misconceptions, 
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Section 229, Companies Act, merely. enacts 
that the same rules will prevail. among 
the claimants from a company in winding 
up proceedings, inter se, as those which 
prevail among the creditora . inter së. -in 
insolvency proceedings. Secticn 229 is: „Bð 
follows : 

“Application of Insolvenoy iles in winding up ‘of 
insolvent companies: In-the winding up of 


insolvent company the-same rules shall prewail tami 


be observed with regard to the les Brera rights of 
secured and unsecured creditors and to debts: prov- 
able and to the valuation of annuities and futtire 
and odntingent liabılities as are in ‘force forthe 
time being-under the law of insolvency with respéct 
to the estates of persons adjudged. insolvent and--all 
persons who in any such cage would be entitled to 
prove for and receive dividends out of the assets: “of 
the company ‘may come in under the winding: up, 
and make such claims oa the company as 
they respestively are entitled to by.virtue of this 
section.” 


What the argument of the learned Advo- 
cates entirely overlooks is the very vital 
difference between s. 57, Insolvency Act, 
and s. 227, Companies Act, While bona 
Jide payments to creditors by an insolvent, 
subject to the very important foregoing 
eections in the Insolvency Act are -permise 
sible and valid, and may generally be quite 
proper, payments to creditors of. -debts 
previously incurred by a company from 
the mcment of the presentation of a, wind- 
ing up petition, become improper . aliené- 
tions and void. It necessarily follows from 
this, that while such payment by an insol- 
vent made bona fide to his creditors may 
be regarded as payments made in the 
ordinary course Ci: business, payments by a 
company of debts existing at the time of the 
presentation of a petition for winding up, 
made after the presentation of the petition, 
cannot be so regarded, Transactions which 
the law regards asimproper and declares 
vcid, and which a company conducted with 
due care and attention ought to. avoid, 
cannot be regarded as transactions in the 
ordinary. course of business. As Marten, 
C. J. says in Tulsadas v. Industrial Bank 
of Western India (1) at p. 153%: -> ->, 

“There is, I think, a dividing line between what 
is in the ordinary couse of business before a wind- 
ing up petition is presented; and what is the 
ordinary course afte:wards. Before a petition’ ‘is 
presented, it is inthe ordinary course of business for 
& company to pay all its debts and incidentally to 
give security to its bankers for any overdraft or loan 
it may arrange. But after a petition is presented, the 
Situation is different, prema facie all debts will 
have to be paid part passu, Therefore it ‘is no 
longer ın the ordinary course of business to pay. ‘one 


creditor in full to the detriment of his ellow 
credito1s.” kir 


lt ia also dificult to tréat such payments 


. *Page of —( Ba. KE ae 
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‘a8 ‘bond fide payments by the company, even 
when no fraud or improper’ motives are 
attributed to the parties actually concern- 
ed in the es ert for, quite apart 
from the motives or intentions of` such 
individuals, the very fact that a company 
ought uot to make such payments, which 
the law regards as improper dissipations of 
property to the detriment of other credi- 
tcrs, brings into application the rule that 
nothing’ can be said to be done in good 
‘faith which is done without due care and 
attention. . It may also be pointed out that 
for the purposes cf s. 227, it is wholly 
“immaterial whether the person making or 
receiving the payment had or did not have 
‘notice of the presentation of the petition 
-for winding up, and the operation of that 
section is notin any way made to depend 
‘upon such notice, whereas it would be 
essential under s. 57, Presidency Towns 
‘Insolvency Act, for a person claiming the 
‘protection of that section to show that the 
‘transaction:claimed to be ‘valid was with- 
‘out notice of the presentation of any peti- 
tion. ln In te Park Ward and Co, (7), 
‘Romer, J. ‘while validating a transaction 
‘entered into between the company and 
‘Rowley with ‘knowledge of the fact that a 
petiticn for winding up has been presented, 
observed : i : 
‘3 “Tf therefore I were to hold that no one who 
Xnows of the presentation of a. petition can safely 
renter -into any; : 
think I should, 4be depriving the company 


benefit which gecording to Lord- Oairns the provi- 


-gion of the section was intended to secure to it. 
>. This is therefore another important. point 
which: shows that the considerations upon 
-which transactions may be held to bè valid 
or otherwise, under s. 57, Insolvency Act, 
“and under e 227, Oompanies Act, are 
entirely different. Transactions made after 
the commencement of a winding-up which 
a Oourt- would validate under s. 227 (2), 
are transactions bona jide entered into by 
a company for the benefit of the company 
and those interested in the agsets of the 
company for preserving the business of the 
‘company asa goilig-concern, and not to the 
detriment. of other creditors. In In re 
Wiltshire Iron Co: Ex parte Pearson (2), at 
p. 447%; Lord Oairns after speaking of 
improper alienations says: ` 
“But where a company actually trading, which it 
is in the interest of every one to preserve and ulti- 
“mately to sell as a goimg-concern, ie made the 
‘object of a winding up petition, which may fail or 
may succeed, if it were to-be supposed tbat trans- 
.. (7) (1¥86) 1 Ob 828;95 LJ Ch 564; 135 LT 575; 10 
- BJ 670; (1926) B. £ O R 94. TT 
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actions in the ordinary course of its current trade, 
bona fide entered.into and completed, would be 
avoided and would not, in the discretion given to 
the Court be maintained, the result would be that 
the presentation of 8 petition, groundless or well- 
founded would, tpso facto, paralyze the trade of the 
compsny,. and great,-injury-without. any counter- 
balance of advantage, would be done to t inter- 
ested in the aseets of the company,” 


and in that case, ultimately, the transac- 
tion entered into between Pearson and ‘the 
company after the presentation of the 
petition fur the sale of iroa manufac- 
tured by the company, was affirmed 
and validated. In In re International Life 
Assurance Society: Ex parte Gibbs (8), 
a transaction by which a company in an 
emergency obtained money to carry on its 
business was held to have been made 
bona fide, “with the view of preventing a 
state of things mcst disastrous to: all 
parties concerned,” and was upheld, 
‘Similarly, in In re Park Ward and Co. (1), 
where -after- the presentation -of the peti- 
tion, Rowley was induced to advance to 
the company a sum of money on the 
security of a debenture ‘in order to enable 
the company to pay their workmen and 
carry on their business, Romer, J.- vali- 
dated the transaction as being one for the 
benefit of the cumpany. In Tulsidas v. 
Industrial Bank of Western India (1}, the 
reason why Marten, O. J. refused to. Valie 
date the giving of the security to -the 


‘Imperial Bank was stated in these: words : 


“There was no real necessity to give -the emperst 
creditors when thé only benefit to be received ie 
the company was time, whereas © wasa conces- 
sion all the creditors were bound to give ‘in view of 
the winding up porron already on the file and the 
Court's powers under,” O 

The transactionia other words was not for 
the benefit of the company and those intereste 
ed- in the assets of the company, but for the 
benefit of the bank. Bonu fide payments 
for supplies made to a company in the 
course of its current business have genere 
ally been allowed, as was done in 
Sabapathy Rao v. Sabapathy Press Co., Ltd. 
(9). The payments now under considera- 
tion cannot possibly be regarded as belongs 
ing to this class of transactions. The result 
ia that no case has been made out for valio 
dating these payments by the company 
under the management of Gokaldas. as the 
attcrney of ih? arrested managing agents. 
They were clearly payments to creditors of 
debts due by the company, and as such, im- 
wee 870) 10 Eq 312; 39 L J Oh 6€7; 23 L T350; 18 


R90, , - : 

(0) 54 M 324; 129 Ind. Oas,. 40; A I F> 1930 Mad 
1013; A M L J 8:6; 33 L W 950; Ind, Rul (1931) 
Mad 184.: | ae oa 
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proper aliepations -of the property. of the 
company, : tothe -great detriment of the 
‘other creditors- They were in ‘no way.pay- 
ments made for the ‘benefit of the com- 
:pany ‘and these interested in the assets 
of the:company,-or made bona fide ‘in the 
‘course of'current business in consideration 
of goods supplied or services rendered, 
belonging-to the class of payments, which 
merit BAE validated. I must accordingly 
refuse to validate them, and- they will be 
dealt with.in these winding up proceedings 
as wholly void. 

JB. 


= = 


‘Order accordingly. | 
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„LAHORE HIGH COURT 
Griminal Appeal! No, 824 of 1938 
October 28, 1938 
: YOUNG, O. J. 
HUSSAIN—Oonvior—APPRLLANT 
Versus 
~~ KMPEROR—Oppositz PARTY 
Penal Code (Act XLV of 1860), s. 300, Exception I, 
s“ 304~Accused killing another man found in his 
wife's bed in attempt to commit adultery with Aer— 
Accused held entitled to benefit of Haception I -of 


s. 300. 

Where an accused seeing another in the act of 
sleeping with former's wife with the intention of 
committing adultery, kills'him inetantaneoualy, hes 
entitled to the benefit of Exception I tos 300, Penal 
Code, the .provocation in such a case being extreme- 
ly grave. Hs: oan be convicted only under s. 3804, 
Part I; . 20 | f 

The ‘esstnee of Exception I to s, 300 is “that the 
acoused “is deprived.of the power” of self-control. 
Obviously if person is ‘deprived of self-control, the 
mere amount’ of beating which he, gives to the pert 
son ‘who “déptives him of that control is not a proper 
criterion to'take into account in awarding 8” sen- 
tence. The more self-control i# losat—and thereforé 
the more Exception I applies to the case—the more 
likely are numerous injuries-to-be inflicted. : 

(The sentences was reduced from three years to 
three months.) 


‘Or. A. from ‘an order of the Additional 
Sessions Judge, Lahore, dated August 9, 


Mr. Nand Lal Salooja for the Advocate- 
General, for the Respondent. 


Judgment.—Hyssain was charged in 
‘the Court of the learned Additional Sessions 
Judge-.with the murder of Murad, The 
learned Judge found the accused guilty 
under B. 304, Part I, Penal Code, and seL- 
tenced. him to three ‘years’ rigorous impri- 
sonment. The accused appeals from jail 
and is‘hot:represented here. -This is @ case 
where the accused has killed another man 
fopnd:.in an, attempt, to commit adultery 
with his wife. The facts of. this case are 
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worth stating. Hussain, accused, had been 
heft and had served 
a sentence of two years’ rigorous imprisons 
ment. While Hussain was in jail, Murad, 
who has been killed, cawried on an aduk 
terous intrigue with Hussain's wife with 
the result that while Hussain was in prie 
son a child was horn to Hussain’s wife. 
There can, therefore, be no doubt of the 
adulterous connection of Murad with the 
wife of Hussain. When Hussain was libe- 
rated from jail he came back to the village, 
he was told of his dishonour by his fallow 
villagers and I have no doubt was chafed 
about it. Hussain, however, exercised.admire 
able self-control and did not attempt in 
any way totake revenge on Murad. Thus 
about two years elapsed after Hussain had 
come out of jail without any action having 
been taken by Hussain. The intrigue, howe 
ever, appears to have continued. On. 
May 4, 1938, Hussain left his village in the 
morning, and it appears that Murad had 
come to the conclusion that he would not 
return that night. Hussain, however, did 
return and was sleeping with his wife on 
the roof on separate cots. Murad entered 
the house, went up to the roof and thinking 
no doubt that the husband hed not returned 
lay on the bed occupied by Hussain's wife. 
The wife knowing that her husband was 
there criediout making a. pretence -that: the 
Man was a thief. Huseain woke up zand: 
found. ‘Murad lying -on -thé-"cot with his 
wife. “Hussain thereupon killéd’Murad, ` ` 
Tke learned . Sessions Judge has :found 
very properly that the provocation to ithe 
accused was intense. He had indeed the 
gravest form of provocation that can well 
be imagined. There was- no delay in the 
attack by Hussain upon Murad. The learned 
Additional Sessions Judge, however, sene? 
tenced Hussain to three years’ . rigorous 
imprisonment. The accused does not deny’ 
the killing of Murad. The story for the 
defence is that the women called out that 
there was a thief and the accused pursued 
Murad thinking him to be a thief snd dealt 


him a sota blow on the head. The other 


witnesses gathered on the spot and. they 
beat the-deceased. I am satisfied, however, 
that the. accused even from his own grounds 
of appeal knew that the man was Murad 
-who had been living with his wife while 
in jail and I-must take it he killed -Murad 
not because he was a thief but ‘because ‘hé 


-found ‘him lying with his wife. In these 


‘circumstances as..he caught the deceased 
flagrant delicto in the act of sleeping ‘with 
bis wife at night the accused is entitled . to 


1959 


the benefit of Exception (1) tos. 300 which 
is that culpable homicide is not murder if 
the offender whilst deprived of the power 
of self-control by grave and sudden provo- 
cation causes the fe ath of the person who 
gave the provocation. As I have pointed 
out the provocaticn in this case is as grave 
as itis possible to imagine. Not only had 
the deceased taken advantage of the fact 
that Hussain was in jail to seduce his wife 
and to make her pregnant, hut the , accused 
had exercised the greatest self-control on 
coming out of jail, but seeing the deceased 
actually with his wife at night in bed’ was 
sufficient to deprive even him of, his self- 
control. The learned Judge was right in 
convicting the accused under s. 304, Part I, 
Penal Code, 
` The only question that remains is one of 
sentence. In my opinion, oa the facts of 
this case, the sentence of three- years’ 
rigorous imprisonment is ‘a great deal too 
much. The learned Judge takes into con- 
sideration that there were Many injuries on 
the deceased. Even accepting—which is not 
clear—that the accused did cause all the 
injuries, I sm hot satisfied that the sentence 
is correct. It is to be noticed that there were 
incised wounds as well as wounds caused by 
blunt weapons on the body‘of the deceased 
and- it may well be, as ‘pleaded by the 
accused, that the defence may be true that 
the villagers’ on coming in assisted in the 
killing of the deceased.” But even accepting 
that all these wounds were inflicted ‘by ‘the 
accused, the sentence is too great. The 
essence ‘of Expception 1 is that the accused 
is deprived of the power of self-control, 
Obviously “in “my opinion if a person’ ig 
deprived of selfscontrol, thé mere amount 
of beating which he gives to the person 
-who deprives him-of that coatrol is not a 
proper criterion to take into account in 
awarding a sentence, The more Snail 
is lost—and therefore the more Exception 1 
applies to the case—the more likely are 
numerous injuries to be inflicted. , Under 
the circumstances, I consider a sentence of 
three months to be adequate, I“ set aside 
the sentence of three years’ rigorous impri- 
sonment and i impose instead a sentence of 
three months’ rigorous imprisonment, 


+ 


D Sentence reduced, 
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PESHAWAR JUDICIAL COMMIS- 
_SIONER'S COURT 
Civil Revision No. 345 of 1958 
May 17, 1939 
MIR AnMAD, J. 
Chaudhri DHANPAT RAI KHEM RAJ 
—PRTITIONER 
VETIUs 
' Firm HARI CHAND-GOBIND RAM 
'— RESPONDENT 

Civil Procedure Code (Act V of 1908), O. XIV, 
r. 1—Hvery proposition affirmed by one party’ and 
dented by other must be made subject-matter . of 
issue—Even if substantial justice ts done, omission 
to do so cannot be condoned, 

In ol. 3 and ol. Sof O. XIV, r. 1, Civil Procedure 
Code, the word “ shall” is used which does not 
leave any discretion to the Oourt and makes it 
mandatory that every proposition affirmed by one 
party and denied by the other, whether of fact or 
of law, should be made the Bubject-matter of an 
issue. Even where substantial justice is done the 
failure to-’frame an issue should not be over- 
looked. -An act which is obligatory under the 
statute must be done and the omission to do it oan- 
not be condoned by the fact that substantial justice 
has been done. 

Lala Lal, Chand Chichra, for the Petitions 
er, 


- Lala Jaggan Nath, for the Respondent. 


Order.—The petitioner tied a. suit 
against the respondent in Peshawar. Tne 
respondent instituted a cross suit in, 
Abbottabad against the petitioner. The 
respondent requested tae Supd udge at 
Peshawar to stay tne suit before him under 
s. 10, Oivil Procedure Uode, on the ground 
that the subject-matter in dispute was the 
same in Peshawar and in Abbottabad 
Oourts, The suit at Peshawar was there; 
fore, ‘atayed. The suit tiled by the rese 
pondent at Abbottabad succeeded and an 
appeal against that order was also dismiss: 
ed. The respondent toerefore moved the 
Uourb, ab Pesnawar to dismiss the But 
pending betore it. He. urged that tne 
Matter in issue in, the Pesnawar Oourt 
being also in issue in the Abbottabad Uourt 
and having besa decided in his favour, the 
suit in the Peshawar Uourt could nos be 
malotained. Tne trial Judge acceued to 
his request without frameng any issue, 

The petitioner presented an appeal to 
the Senior Sub-Judge, Peshawar, against 
that order, Í; was argued that no issue 
having been framed, the order of tne trial 
Oourt was not valid. _ The Appellate Judge 
agreed with the trial Judge on merits and 
did ndt consider it necessary to frame an 


issue. Consequently he dismissed tne 
appeal, ‘I'he. ae has come up on 
revision to this Court. Order XIV, r. l, 
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Oivil Procedure Code, funs thus: | 

“(1) Issues arise when a material proposition of fact 
n is affirmed by the one party and denied by the 
other. i i 

(2) Material propositions are those propositions 
of law or fact which a plaintiff must allege in 
order to show ‘a right to sue ora defendant must 

ge in order to constitute his defenca 
_ (3) Each material proposition affirmed by one 
party and denied by the other shall form the subject 

a distinct issue. 

(4) Issues are of two kinds;.(a) issues of fact, 
(b) isaues of law. 
. (5) Ab the first hearing of the suit the Oourt 
shal], .after reading the plaint and the written 
statements, if any, and after such examination 
of the parties as may appear necessary, ascertain 
upon what material propositions of fact or of 
law the parties are at variance,.and shall there- 
upon proceed to frame and record the issues on 
which the right decision of the case appears to 
depend. 

te) Nothing in this rule requires the Court to 

e and record issues where the defendant at 

the first hearing of the suit makes no defence ” 

“Ib will be observed that in cl.3 and 
cl..5 the word “shall” is ased which to 
my mind does not leave any discretion to 
the QOourt and makes it mandatory that 
every proposition affirmed by one party 
and denied by the other, whether of fact: 
or of law, should be made the subject- 
matter of an issue. Learned Oounselfor 


the respondent has -argued- that substan- - 


tial justice having- been done, the failure 
to. frame an issue should be overlooked. 
{-do not -agree with him, :An act which 
is obligatory under the statute must. be 
done and the omission to do ‘it cannot be 
condoned by the fact that substantial 
justice has been- done. - 1 therefore hold 
that the two Oourts below have committed 
a material-irregularity in deciding the 
case without framing an issue. I- accept 
the petition, set-aside the orders of the 
two Oourts below- and remand the case to 
the -trial Judge with the direction that 
he should frame issues and -decide the 
case on merits. The party who eventually 
succeeds shall get the costs of this - Court 


and also of the lower Appellate Court, 
Pleader’s fee Rs, 10, l , 
D Case remanded. 
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_skops—Failure to 
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—Criminal Court trying person under a. 307, if’ 
can enter into question of validity of notice issued 
under provisions of Act—Exrpression “any order or 
direction made by a Board," whether refers to order 
passed by Board upon appeal from notice issued by, 
Executive Officer—Notice under s 211 served: on 
owner of block - of shops— Shops sold to two: 
purchasers in two lots —Notice to purchasers to- 
comply with notice under s. ZIL an respect of shops. 
in their possesston—One purchaser dispossessed of 
shops originally in his ston but given other 
comply with notice brings such 
purchaser within clutches of law. 

There is & procedure provided by the U. P, 
Municipalities Act for challenging the validity of 
a notice issued under the provisions of that Act. 
And it ig only inthe course of that procedure that 
the orga | of the notice can be questioned and 
decided he Oriminal Oouıt trying a person 
under s. 307, U. P. Municipalities Act, can never 
be concerned with the question as to whether a 
notice issued under the provisions of the U. P. 
Municipalities Act was a regalar and valid notice 
or otherwise. Baijnith Ram v. &mperor (1); 
relied on. (p. 436, col. 1.] 

The expression “any order or direction made by 
a Board” ins 318 U.P. Municipalities Act, do not 
1efer to an order passed by the Board upon appeal 
from a notice issued by the Ixecutive Officer. -The 
Act does not provide for a second appeal to the 
District Magistrate from an order passed by the 
Board on appeal, [p. 436, col. 2, 

The language of’ s, 307 a Pe Municipalities 
Act necessarily imphes that the person who fails 
to comply and thus renders himself liable to‘the 


penalty provided by the law must have the power 


to comply. It would obviously be highly 
unreasonable to hold a person guilt not 
complying with the notice when ander ‘thé law hé 
has not the power to do go. : mM 


Where, however, an owner of a block of ehops on 
whom a notice under s. 211, U, P, Municipalities: 
Act, has been served, sells the block in two lots to 
two different purchasers and notice is served onthe 
purchasers to comply with the notice under s. 211 
in respect of the shops that may be in their posses- 
sion and subsequently asa result of a disput 
‘between the two purchasers one is dispossessed of 
the shops originally in his possession but “is “given 
other shops, it is possible for the purchaser -80 
dispossessed to comply with the terms of the 
notice and his failure todo so brings him within the 
clutches of the law. 


Cr. R. App. from an order of the Sessions 
Judge Bulandshahr, dated November 30, 
1938. to. T ce NS : 


Mr. C. B. Agarwala, for the Applicant. : 


Mr. Jognandan Lal, for the, Opposite 
Party. : i ` T 


- The Deputy Government Advocate, for 
the Orown, - -= 


Order.—This is an application is revision 
by cne Rai Sahib Moti Lal who has been 
convicted under s. 307, U. P. Municipalities 
Act and has been fined Rs, 10. The con- 
viction was recorded in the first instance 
bya Magistrate of the second class -who 
imposed a fine of Ks. 100, The applicant 
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> wentup in appeal tothe District Magistrate 
who upheld the Conviction but reduced 
the fine to a sum of Rs. 10 only in view 
of the careless procedure adopted by the 
Municipal Board, "The applicant then went 
up in revision to the learned Sessions Judge 
of Bulandshahr who has again upheld tne 
conviction and the sentence, hence the 
application in revision, The facts of the 
case may briefly be stated as follows; 
In the town of Khurja there is a block 
of 17 shops which was originality owned by 
one Musammat Jumni Kunwar. This prc- 
perty was put to auction sale in execution 
of a decree. It was sold in two lots: one 
of 10 shops and the oiher of 7 shops. The 
former lot was purchased by cne Puran 
Mal andthe latter by the present applicant. 
Prior to that sale, however, a notice under 
s. 211, U. P. Municipalities Act, had been 
given by the Executive Officer of the Muni- 
cipal Board, Khurja, to Musammat Jumni 
Kunwar asking her toremove certain pro- 
jections over the Municipal drain. Bub- 
sequent. to the aucticn sale a notice was 
again given by the Executive Officer under 
that section tothe two purchasers, Puran 
Mal and the applicant. As an important 
argument in the case turns upon that, 
notice, it may well be set out in extenso as 
follows : o. 

“Under s, 211, U. P. Municipalities Act (Act II of 
1916), Musammat Jumdi Kuer, widow of late'L, Bohan’ 
Lal: Vaish Ohuruwal of Khurja was served with a 
notice to remove the projection and structure 
over i and projecting over the Municipal 
drain from the shops in Basar Nanpasgan Sabzimandi; 
vide copy of the notice enclosed herewith. She went 
in appeal against the notice to the Oommissijoner, 
Meerut Division, and her appeal was rejected, 
Since you have purchased some of these shops, the 
compliance of the notice, so far as it relates to the 
Bhops in your possession, rests with you and 
therefore you are required to make the compliance 
of this notice within 30daysof the receipt thereof, 
failing which the Municipal Board may cause this 
work to be executed ander s. 30? (a) of the aforesaid 
Act and shall recover all expenses inc by it 
thereon from you in the'manner provided by Uhap. VI 
of the said Act and further La action will be 
taken against you under,s. 307 (b) of the said Act, for 
failure to comply with the above notice.” |, i 

An important point to be noted about, this 
notice which shall have to be referred to 
again is. that it does not relate to any 
specific shops in the applicant's possession. 
All that it tells the applicant is that he had 
purchased some of the shops belonging to 
Musammat Jumni Kuer to whom a notice 
under s, 211, U. P. Municipalities Act, had 
previously been given and requires the 
applicant to comply -with the terms of the 
said notice with reference to any shops 
that might: be in his, possession. The 
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applicant Gled an appeal from this notice; 
to the Municipal Board under the provisions 
of s. 60, Municipalities Act. This appeal 
was filed on November 16, 1936, though the 
notice referred to above was issued on 


- October 29, 1936. An attempt was made by 


the learned C.unsel fcr the Municipal Board 
to argue the point that this appeal was 
barred by time and hence there was no 
valid appeal pending before the Board, at 
any time. This point was, however, never 
raised by the Municipal Board in any one 
of the Courts below and I am not prepared 
to take cognizance of it at this stage. I 
Bhall assume for the purposes of the case 
that the appeal was validly filed before the 
Municipal Board. The fact remains that 
it was not decided by the Board until 
November 8, 193/, on which date it was dise 
missed and the notice issued by the Execu- 
tive Officer was confirmed. In the mean- 
time a dispute had arisen between the 
applicant ‘and Puran Mal relating to the 
exact location of the shops respectively 
purchased by them. It appears that the ape 
plicant had been put in possession of seven 
shops which, according to Puran Mal, had 
really been purchased by him. This dispute 
resulted in an objection under O. XXI, 
r. 100 being filed by Puran Mal in which he 
claimed possession of the seven shops over 
which the applicant had been given posses- 
sion. The objection was decided in favour 
of Puran Mal and as found by all the Ooarts 
below the applicant was dispossessed of 
the seven shops over which he originally 
obtained possession. The order of the 
Civil Court allowing Puran Mal'’s objection 
was passed on August 14, 1937, that is, long 
before the decision of the applicant's appeal 
by the Municipal Board. It is not quite 
clear whether the applicant placed that 
decision of the Civil Court before the Munic 
cipal Board at the hearing of the appeal. 
But the fact remains that the appeal was 
dismissed and the notice issued by the 
Executive Officer ‘was confirmed. The 
applicant treated the notice as one relating 
to the seven shops over which he was in 
possession at the time he received it, and 
he consequently thought that he could not 
comply with its terms in consequence of the 
order of dispossession passed by the Oivil 
Court, The notice was not, therefore, com- 
plied with and the Municipal Board in 
these circumstances instituted a complaint 


againat the applicant under s. 307, TU. P, 
‘Municipalities Act. 


The applicant appears to have taken 


some objections to the validity of the 
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notice in the Oriminal Ovurt and further 
pleaded that it was not possible for him 
tocomply withthe notice in view of his 
dispossession in consequence of the Oivil 
Oourt’s order. All the Oourts below held 
in view of certain decisions of this Court 
that the applicant was not entitled to 
questicn the validity of the notice. It 
appears,. however, that the Appellate Oourt 
a8 well as the learned Sessions Judge were 


of opinion that it was open tothe applicant ` 


to uppeal irom the order passed by the 
Municipal Board tothe District Magistrate 
under the prcvisions of s. 318, U. P. Munici- 
palities Act, and as he had falled to avail 
himself cf that remedy, it was not open to 
him to challenge the validity ot the notice 
in the Oriminal Court. The Oocurts below 
seem to be of tke opinion that the decisions 
of this Oourt which they have referred to 
lay down the principle that where a person 
does not avail himself of the remedy 
provided by the Municipalities Act he 
cannot challenge the validity of the notice 
in a Oriminal Court. Imay state at once 
that in arriving at that conclusion the 
Oourts below have not correctly interpreted 
the decisions of this Court. The principle 
which they lay down is that there is a 
procedure provided by the U. P. Municipalis 
ties Act for challenging the validity ‘of a 
notice issued under the provisions of that 
Act. That procedure may end with an 
appeal to tbe Municipal Board or it may 
involve an appeal to the District Magistrate. 
Whatever the procedure may be, that alone 
has to be followed by a person who is 
aggrieved by- a notice issued under the 
provisions of the Municipalities Act. And 
itis only in the course ofthat procedure 
that the validity of the notice can be 
questioned and decided. The Criminal 
` Oourt trying a person under s. 307, U. P. 
Municipalities Act, can never be concerned 
with the question as to whether a notice 
issued under the provisions of the U. P. 
Municipalities Act was a regular and valid 
nctice or otherwise. lf the applicant in 
the ‘present case had appealed to the Dis- 
trict Magistrate from the crder of the Board 
he would not, ‘by doing “Bo, -have acquired 
a right tochallenge the validity ot the 
notice in the Criminal Court, ‘am assum- 
lng for a moment that Le ccald appeal 
to the District Magistrate from “the order 
passed by the Board. As a matter of fact 
‘the position is just the other way. In this 
Cage the notice had been’ issued by the 
‘Executive Officer and not the Municipal 
Board. Both the Executive Oficer and 
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the Board can issue a notice under s. 211, 
U. P. Municipalities Act. The former can 
do so only in cases where” no question of 
compensation arises. all cages in 
which a question of compensation has to 


“be considered, it is only the Board that can 


issue a notice under s. 211. Nowa. 318 
which provides for an appeal tothe District 
Magistrate from an order passed by the 
Board runs as follows : 

“Any person aggrieved by any order or direction 
made bya Board under the powers conferred upon ıt 
by ss 118 (1), 166, 205 (1), 208, 211, 222 (6), 241 (9), 
219,278 and 285 or under a bye-law made under 
heading “Q” of s. 298 may within 30 days from -the 
date,of such direction or order exclusive of the time 
requisite for obtaming a copy thereof appeal to 
such officer as the Local Government may appoint 
for the purpose of hearing such appeals or any of 
them or failing such appointment to the District 
Magistrate.” 

Now the question is whether the expres- 
sion “any crder or direction made by 
a Board” can possibly refer to an order 
passed by the Board upon appeal from a 
notice issued by the Executive Officer. In 
my judgment the answer is clearly in 
the negative. The Act does not, in my 
opinion, provide for a second appeal to 
the District Magistrate from an order passed 
by the Board on appeal. It was not there- 
fore open in my judgment to the applicant 
to file an appeal before the Disirict Magis- 
trate, But as I have stated above. that, 
does not affect the legal ` position at all. 
The position still remains that the Criminal. 
Qourt cannot enter into the question of the 
validity of a notice issued under the provie 
sions of the Municipalities Act,’ Learned 
Counsel for the applicant strenuously. 
contended that- it was open to. the 
Orimınal Court to- consider the question 
whether the noticé was oné that had been’ 
validly issued under any of the provisions, 
ofthe U. P. Municipalities Act. As I have 
already stated Ido not agree with ‘that 
contention which is not in my opinion supe. 
ported by the decisions of this Court: inBatje 
nath kam v. Emperor (1), Municipal Board, 
Moradabad v. Shiam Lat (2) and Municspal 
Board, Moradabad v. Habibullah (3). As 
I wasa party to one ofthese cases, namely 
Baijnath kam v. Emperor (1) I -can 
dehnitely state that it was never the inten- 
tion of that decision tolay down that the ~ 
Oriminal Oourt could enter into the ques- 


(1) (1935) AL J 1260; 160 Ind. Cas, 927; AI R 
193t AN f6, (ly3b) Or Oas 56; 37 Cr L J 348; 58 A 
480; 1936 A.L R 194; BRA 675. 

(2) (1937) A L J1t0, 168 Ind. Oas. (89; AIR 
1937 All 298; 1937 A L E 396, 9 R A 671, 

NG (1939) A L J 333; 184 Ind, Oas. 385; -A IR 1959 
All 888; IL R 1939 All 500, 18 R A 232, ` es 
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tion as to whether a notice had been 
validly issued under any of the provisions of 
the Municipalitied Act. It was clearly held in 
that case that the procedure for challenging 
the validity of a notice is specifically laid 
down In the Manicipalities Act and the 
question of validity cannot be raised in 
any form before the Criminal Court. It is 
not necessary forme to discuss the other 
two cases because I find that in the present 
case even if the Criminal Court had entered 
into the question of validitv, it could not 
have arrived at any conclusion other than 
this that the notice when issued was per- 
fectly valid. It is admitted that the ap- 
Plicant had purchased certain shops and 
was In possession of some shops at the 
time when the notice was issued to him. 

Now the question is whether the convic- 
tion of the applicant under s. 307, U. P. 
Municipalities Act, in these circumstances 
is correct or otherwise. An argument that 
has been strenuously pressed by the learn- 
ed Counsel for the applicant and which 
appears to have considerable force behind 
it is that in view of the order passed by the 
Oivil Court dispossessing the applicant he 
was incapable of complring with the terms 
of the notice and he cannot therefore be 
said to have failed to comply with the 
notice within the meaning of s. 307, U.P. 
Municipalities Act. I am prepared to 
concede that the language ofs. 307 neces 
sarily implies that the person who fails 
- to comply and thus renders himself liable 
to the penalty provided by the law must 
have the power to comply. It would ob- 
viously be highly unreasonable in my judg- 
ment to hold a person guilty of not com- 
plying with the notice when under the law 
he has not the power to do so. The point, 
however, remains in the present cage that the 
apPlicant’s conviction cannot be set aside 
merely upon that ground. As I have 
stated abcve, the notice issued to the ap- 
plicant in the present case did not specifie 
cally relate to any particular shops. All 
that it said was that the applicant had 
purchased some shops andit directed the 
applicant to comply with the notice with 
regard to any shops that might be in his 
possession, 

It ir true that the applicant appears to 
have been dispossessed of certain shops 
over which he originally obtained possession 
but the fact remains that he and Puran 
Mal were the only two purchasers of 
_ the whole bleck of sheps and all that 
happened In consequence of the proceed- 
ing in the Oivil Court was that he got seven 
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shops other than those over which he had 
originally been given possession. It is 
true that thereis no definite evidence on 
record that he actually cama into possession 


„Oof the seven shops ‘other than those from 


which he was dispossessed. But the fact 
remains that he was declared tobe the 
owner of seven shop3 and he must be pra- 
sumed to have been in prssession of the 
shops other than those which came original- 
ly into his possession and from which he 
wag dispossessed by the order of the Oivil 
Court. It was, therefore, possible for him 
to comply with the terms of the notice 
and his failure to do go brings him within 
the clutches of the law. I mnst, however, 
express my disapprobation of the dilatory 
proce lure adopted by the Municipal Board 
in this case and I endorse the remarks 
madé by the Courts below. L think, there- 
fore. that ‘the sentence passed upon the 
applicant in this case should only be 
nominal and nothing more. The result 
therefore is that I dismiss this application 
in revision and uphold the applicant's 
conviction under 8 307, U. P. Municipalities 
Act, but reduce the fine imposed upon 
him to one anna only. The fine, if any 
paid by the applicant over and above an 
anna, shall be refunded. 


8, Application dismissed. 





BOMBAY HIGH COURT 
» Second Appeal No. 285 of 1934 
December 15, 1938 
N, J. WADIA AND Sen, Jd. 
PUTLAJT VISHRAM DESAT AND OTARRS 
— DRRENDANTS— Å PPRLLANTS 


versus 
DAMODAR VISHNU VAIDYA— 
PLAINTIFF AND OTHERS—DaFENDANTS— 
RASPONDENTS 

Gront—Righis of inamdar—Grant o sotl in 
alienated village made by Peshwa tn 1778—Inamdar, 
if owner of trees standing on lands in occupation 
of khots, dharekaris and permanent tenants prior to 
grant—Adverse possession — Right to trees—In alienat- 
ed village, khots, dharekaris and permanent tenants 
exercising rights of ownership over trees on their 
lands for over 30 years to knowledge of and with- 
out objection from inamdars—Inamdar’s claim to 
trees, if barred. 

In an alienated village, the grant of soil made to 
an inamdar bythe sanad of the Peshwa in the 
year 1778, PA upon theinamdar, the right of 
ownership over trees which stand on the lands in 
the occupation of the khots, dharekaris and perma- 
nent tenants which were in their occupatio prior 
to the grant of the village to the inamdars. 
Gajanan v. Nilo (3), relied on, Secretary of State 
for India v. Narayan Namshet Kamerkar (1) and 
In ve Antatt Keshav Tambe (2), distinguished. [p. 
439, col. 1.) 


“438 
"Where the question is, of rights to trees, ‘the 
same kind of evidence in proof of adverse posses- 
sion as-in the cases of lands cannot be 


expected. 
The rights of cutting and removal of trees - would 
necessarily be exercised intermittently. The exer- 


cise of such rights cannot be expected to be con-, 


tinuous in the ‘sensé in which adverse possession of 
i gan be said to be continuous.” [p 441, ool 
3 ` 3 


“Where in an alienated village, the khots, dhare- 
kêris and: permanent tenants have for a long period, 
éxtending to-over 30 years, been exercising rights 
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fiff's suit so far as the rights to trees:were 
concerned. Defendants Nos. 1 to 10.are the 
inamdars of the village, the shares of defen- 
dants Nos. 1 and 2 haking been sold to 
the plaintiff. The village isa khott khichadt 
village and defendants Nos. 11 to 15 are 
the representatives of some of the hots hold- 
ing eight annas share in the village. The 
other eight annas share of the khott was 
purchased by the plaintiff himself in the 


of, ownership ,over the trees standing on their lands, 
anchas selling, cutting and removing trees and 
these rights have been exercised constantly, openly 


ånd to-the knowledge-ot the inamdar without his 


permission, and without any protest from-him, the 
alnim-of the triamdar to the trees is ‘barred by 
limitation. Bhupendra Narayan Sinha v. Rajeswar 
‘Prasad (4), Radhamoni Debi v. Collector of Khulna 
(5), Jogendra Nath Rai v. Baladeo Das (6) and 
Gobinda- Narayan Singh v. Sham Lal Singh (7) 
distinguished. [ibid] - -` ` | 
__'8. A. from ‘the decision óf the District 
Judge, Ratnagiri, in Appeal No. 339 of 193]. 

, Dr.’ B. R. Ambedkar and Mr. A. A. 
Adarkar, for the Appellants, `., 

:" Messrs.. H. C. Goyajee and 
-for the Respondent (Plaintiff, ) 


_°N. J. Wadia, J—Respondent No. 1 ig 
‘one of the inamdars of the village of 
‘Kondye-in the Ratnagiri District having 
purchased a four anna share in the inam 
- from ‘defendants Nos. 1 and 2 on Novem- 
‘ber 15,1923. He brought the suit out of 
which this appeal arises for a declaration 
that he and defendants Nos 3 to 10 were 
as tnamdars the owners of all rights to trees, 
canals, water courses, plants, grass, wood 
_ Stones, etc., in. the village and entitled to 


Ib ~a 


Y, V. Dia, 


all kinds of lands, ‘stone-quarries, reeds barred by limitation. A good deal ‘of 
along the creeks, and all varieties of mango, “evidence was led on, the issue and * the 
jack-fruit, teak, black wood and other learned Judge recorded a finding that the 


timber or jangle trees in’ the Village. He 
further prayed for an injunction to-defen- the District Judge, it appears that the 
„dants Noe. 11 to 32 and all persons claiming ‘learned Pleader for the defendants,’ the 
-under them or-intereated in: the village ‘hots and the dharekaris, did nct press 
as-cultivators or otherwise, preventing them ` the question of limitation. The only issues 
B frem doing any act prejudicial to the rightsof framed were whether the appellant-plaintiff 
` thè plaintiff and defendants Nos. 3 -to 10, and defendants Nce, 3 to 10 as grantees 
: and for Rs. 65 as damages against the defene ` of the soi] were owners of timber ‘and 
~ dants Noe. 18 and 27 for value of certain fuel’ irees and of reeds and rushes grow- 
„trees sold by défendant No, 18 to defendant ing by the riverside; whether the tnam- 
-. No. 27 and removed by the latter... The dars were owners of such trees standin 
trial Judge dismiesed : the suit holding that or growing on lands permanently occupi 
. the ‘plaintiff and the other inamdar defen- by.the khots, dharekaris and kuls or occup 
* dants, Nos. 3 to 10. were not as inamdars ancy tenants, and if they were what were 
entitled to the soil, trees, stones, reeds, theg: limitations;to such rights in favour of 
etœ, on lands in the occupation of: the the,three classes {of holders, The leamed 


~ defendants, and that the plaintif’s olsi i i I 
f {Dat t aim Judge found in the affirmative on lssues 
, was “barred’ by limitation. In appeal the NGA. 1 and 2 4nd made a decree declarin 
_ Jeamed District Judge reversed tke decision~ thé rights of the plaintiff as inamdar an 
of the trial Court and decreed’ the ‘plain- the limitations to which those rights were 
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Wk - 
' Bubject, The order which he has made is 
‘that the plaintiff and defendants Nos, 3 to 
10. as inimdare of Kondye are owners of the 
soil, quarries and pinerals,.and of all timber 
and jungle ‘trees such as ain,’ kinjal, 
nanha, sisav, (black-wood), 
“tamban and jack standing und growing on 
all lands in the village, whether permanently 
occupied or otherwise, subject to certain 
Conditions which he laid ‘down. Against 
that decree some of the-defendants repre- 
senting the khots and-some of the dhare- 
karis and permanent tenants have appedled, 
.and the plaintiff had filed cross-objections 
“with regard to the finding of the learned 
Judge that the plaintiff was not entitled 
“to the mango trees anid. the reeds and 
_Tushes growing along the river side. It 
may be mentioned that the permanent 
tenants did not appear before. the District 
_ Judge though they had been served. - 
~” Two questions arise in the appeal. The 
first question is whether the plaintiff as 
inamdar is the owner ‘of the soil and of the 
trees in the village including the trees on the 
lands in the occupation of the hots, dhare- 
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vated personally by the khots, and--of “the 
dharekaris and permanent tenants in ‘the 
lands in their occupation, are proprietary 
rights and would include. rights to timber 
and fruit bearing trees standing on their 
lands.. Relianée was placed on the decision 
in-Secretary of State. for India v: Narayan 
Namshet Kamerkar (1). That was a case of 
an unalienated khoti village, and the suit was 
brought by the Secretary of State to recover 
the value ofcertain teak’ trees ‘standing in 
khott kiasgi lands ‘which had been cut by 
the deféndants, the contention of the plain- 
tiff being. that’ Government was the sole 
owner of the trees. It was held ‘that -the 
'khot was the proprietor of his khoti khasgi 
land, ‘that in the case of such khoti-khasgi 
lands the proprietary title is proved by the 
very-term itself for they are lands which 
belong to the khot as having been acquired 
by him either by his expenditure of money 
in’ bringing them into cultivation, or by 
lapse or forfeiture from those who originally 
owned them or by purchass. It was further 
held that the khots were entitled to claim 
‘proprietary rights in the trees growing in 


karis and permanent tenants. Thesecond is their khott khasgi lands, that the seignio- 
` whether, if he is the owner of soil and rial rights of Government to teak trees were 
of the trees, his right to the trees ia barred .relinquished by Danlops proclamation 
by limitation. It has been conceded before issued in 1824, and that that relinquishment 
_us by Dr, Ambedkar for the appellants that could not-be- rescinded by any subsequent 
“the imam was à grant of the soil and on -proclamation of 1851 or notidcation of 1885. 
the terms of.the-sanad (Ex. 105)- no other The Dunlop proclamation of 1824 stated tnat 
‘view is possible. It is contended, however, -the pre-British ~“Goveranent used to take 
that this grant of the soil was subject to teak, black-wood and other good timber 
the rights of the prior occupants, namely -grown on lands belonging to people, that as 
_ the khota, the dharekaris and the permanent a résult the people did not take the trouble 
> tenants, who were admittedly on the lands -of raising such timber trees, that Govern- 


before the grant of-- the:inam in 1778, 
The sanad mentions that the village of 
` Kondye was granted in inam to the 
_ grantees, the predecessorsin-title of the 
_ plaintiff and defendants Nos,-3 to 10, together 
with all taxes and cesses, the present and 
_-future cesses, waters, trees, stones, mines 
. and buried treasures, but exclusive of 
the rights of the hakdars and ancient 
_ tnamdars. The-grant is clearly a grant 
_of the soil. and includes in express terms 
‘the. rights to trees, stones, mines, ete. The 
question is whether the right to trees which 
was granted by the sanad includes the 
Tight ‘of ownership over trees which stand 
.on' the lands in the occupation of the khots, 
-dharekarig and permanent tenants which 
were in their occupation prior to the grant 
of the village totheinamdars. ‘ -` 

. It has been contended before us on be- 
half of the appellants that the rights of the 
ikhots in khott khasgi lands, i. e., lands culti» 


ment therefore thought that it would be to 
the advantage of all if thenceforth teak 
‘-black-wood and apy other kind of good 
timber were raised in the country, and it 


was proclaimed that Government had no 


intention of claiming such trees growing on 
the lands of any person wherever BSituate 


‘beyond: the limits of the jungles preserved 
-by Government. 


In an earlier casa, in In re Antaji Keshav 
Tambe (2), which arose out of a prosecution 
of a khot under the Indiag F rest Act for 
having cut certain teak trees without the 
permission of Government, it was held that 
the land on which the trees ia question 
were growing was the khott khasgi. land of 
the accused lenot and he was therefore 
entitled to the benetit of the Dunlop pro- 
clamafion by virtue of which the trees 


-thereon became his property, and that 
(1) 28 B 518; 1 Bom. LRIY. . : 
ta 18 B 670. 
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proclamation could not be withdrawn by 
Government in so far as it related to trees 
plantcd after that date. Both these cases, 
however, related to khoti Jandain unalien- 
ated villages On the view which was 
taken about the Dunlop proclamation, it 
was clear.that Government had expressly 
‘given up their rights to trees standing on 
lands in private occupation whether of 
khots or of any other kind of holders. Those 
decisions, therefore, cannot apply to - the 
case before us which is that of an alienated 
village, the alienation being prior to the 
British occupation, and the question which 
arises for decision is whether the grant which 
was made by the Peshwa in 1778 did or did 
not confer upon the grantees, the inamdars, 
the ownership of trees standing on lands 
which at the time of tte grant were already 
inthe -occupation of khots, dharekaris and 
permanent tenants. 


On this question there is a decision of g 
Division Bench of this Oourt in Gajanan 
v. Nilo (3), which, in our opinion, applies to 
the facts of the present case In that case 
also the inam had been granted by the 
Peshwas, the grant being of the same year 
1778 as the grant in the present case, and 
the suit was brought by the inamdars 
against the khots claiming that the inamdars 
were the owners of the forest and trees in 
the village, and for an injunction restrain- 
ing the defendants from cutting such 
‘trees: without the plaintiffs’ permission. The 
-defendants had contended thatthe grant to 
the inamdars was a grant of the revenue 
only -and not of the soil, that they had no 
Tight tothe trees, and bad never been jn 
‘enjoyment of such trees, and had, on the 
. contrary, purchased trees from the khots 
-and tenants. The Subordinate Judge held 
.that the inamdars were the owners of the 
soil and of the trees, subject to the rights of 
privileged occupants of lands to enjoy the 
lands in their occupation, and granted an 
Injunction restraining the khots from 
acting in violation of the rights of the 
inamdars. In appeal the District Judge 
-held that tke plaintiff-inamdars were 
estopped from sefting up their title, because 
for over forty years before the snit they 
had admitted that they had nct been the 
owners of the forest and trees. Evidence 
had been led cn behalf of the inamdara in 
that case toshow that on several occasions 
permission had been obtained by the cecu- 
pants of the lands for the cutting of? timber 


and that payment had been made to them - 


(3) 6 Bom, L R864, ae 
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on account of the trees cut.: This evidence 
was brushed aside by the learned Judge‘on 
the ground that under t Dunlop proe 
clamation the occupants ehad become the 
owners of the trees on their holdings and 


‘therefore the transactions showing that the 


permission of the inamdars had -been 
obtained for cutting the trees and were void 
as no permission was necessary. In appeal, 
it was held by the High Court that there 
was no estoppel sgainst the inamdars so 
far as the particular defendants were con- 
cerned, and that the Dunlop proclamation 
could not apply to villages which had been 
alienated to tnamdars before the date of the 
proclamation. Their Lordships, therefore, 
remanded the appeal to the lower Appel- 
late Court for fresh findings as to the rights 
set up by the tnamdars, and it was held by 
the lower Appellate Oourt on remand that 
the inam lars were the owners of all timber 
troes in lands permanently occupied, and 
of all trees and jungle in all other lands in 
the village. “Lands permanently ccecupied” 
were defined as meaning lands held on a 
permanent tenancy whether bagayat, jira- 
yat, rice or ‘varkas, such as those held by 
privileged occupants and khot nisbat ine 
cluding ‘hott khasgt lands. 

Although from the report of the case it is 
not clear whether any of the defendants in 
that case were dharekaris, the decisicn of 


‘the High Oourt clearly includes dharekaris 


and permanent tenants as well as khots, 
since it defines lands permanently occupied 
as lands held on a permanent tenancy such 
as those held by privileged occupanté and 
khoti khaagi lands. ‘‘Privileged occupant” in 
s.3, Khoti Settlement Act, means a dhare- 
kari, or a quasi-dharekari, or a permanent 
tenant. The appellants have not adduced 
any evidence to show that the right to trees 
was expressly granted to them either by 
Government prior to the 
grant of the inam tothe inamdaurzs or sub- 
sequently by the inamdars. That being so, 
under the terms of the inam sanad and the 
view taken in Gajanan v. Nilo (3), it must 
be held that the plaintiff as inamdar is the 
owner of all timber trees in the khots 
khasgt lands of the khote and in the lands held 
by the dhare karis and permanent tenants. 
The decree which hes been made by -the 
learned District Judge laying down’ the 
limitaticrs on tke plaintiff's right follows 
very closely the decree made by the High 
Court in Gajanan v. Nilo (3). 

The next questicn is whether the appel- 
lants’ contention that the plaintiffs right 
to trees, even if it existed, has been barred 
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by limitation, is correct. The . learned“ trial 
Judge discussed the evidence on this point 
at some length agd came to a very emphatic 
conclusion that Jhe plaintif and other 
inamdars had never been in enjoyment of 
-the various rights to trees which they had 
claimed. He also held that their right with 
Tegard to trees was barred by limitation, 
because on the admissions of the plaintiff 
himself ‘and of his vendor defendant No. 1, 
as well as cn the evidence which has been 
led on behalf of the defendants it was 
proved that the khots dharekarts and perma- 
nent tenants, had for a period extending 
. over thirty-five to forty years been openly 
exercising the right of cutting and remov- 
-ing trees on theirlands to the knowledge 
of the inamdars and without their permis- 
sion. As I have pointed out, the contention 
with regard to limitation was for some 
reasons not pressed before the learned 
District’ Judge and he held, relying on a 
decision of the Privy Councilin Bhupendra 
Narayan Sinha v. Rajeswar Prosad (4), 
that there could be no bar of limitation to 
the plaintiff's claim with regard to the trees. 
The decision in that case, however, was 
based on different grounds. The question 
there was with regard to the rights to 
minerals. The tenants, the putnidars, had 
claimed that they were entitled to the 
-minerals under the terms cf their leases and 
that alternatively they had acquired a pres- 
criptive right to them by adverse possession 
andit washeld that where the tenant was 
in adverse possession of a sub-soil stratum 
of stones and gravel and 8 different and 
lower stratum cf minerals is discovered, the 
possession of tbs latter must be presumed 
to be with the zamtndar until adverse pose 
session by the tenant for the statutory 
period of twelve years is established, and 
that such adverse possession cannot be pre- 
sumed from the tenant's adverse possession 
of the superincumbent stratum of stone and 
gravel, The learned District Judge took the 
view that the grant of a right of occupation 
will not necessarily annihilate the rest of 
- therights of ownership which the state or 
its grantee may yet possess, and that in 
such acase the state or its grantee will be 
presumed to be in constractive possession. 
In his view the inamdar therefore must be 
yegarded as having been throughout in con- 
structive possession of the rights to trees 
which he claimed. The defendants’ conten- 


| (4) 33 Bom. L R 1273: 132 Ind. Oas.610,A I R 
1931 PO 162; 58 I A298: 59 O 80:35 OW N 870s 
(1931) A L J 5€6; 34L W 1; Ind. Rul. (1981) P O 
194; 540 LJ 137; 61MLJ632(PO), - 


_ PUTLasT v. DAMODAR (BOM.) 


441 


tion, however, was that they had publicly, 
continuously and to the knowledge of the 
plaintiff, and without his permission, 
exercised their right to cut and remove 
trees standing on the lands in their occu- 
pation without any objection by the plainte 
iff. There was no question of inferring 
the defendants’ adverse possession’ ae 
regards the right to trees from their pose 
session of the lands. 

Mr, Ooyajee for the respondent inamdar 
referred to various decisions, Radhamoni' 
Debi v, Collector of Khulna (5), Jogendra 
NathRat v Baladeo Das (6) and Gobinda 
Narayan Singh v. Sham Lal Singh (7) 
to show that before the possession of the 
defendants with regard to the right to 
trees could be held to be adverse to the 
plaintiff inamdar, it must be shown that 
that possession was adequate in continuity, 
in publicity, and in extent. As held in 
Jogendra Nath Raiv. Baladeo Das (6), such 
adverse possession must be actual, 
visible, exclusive, hostile and continued. 
The cases to which he has referred were 
Cases of. adverse possession of lands. [It 
is obvious that where the question is, as 
in this case, of rights to trees, the same 
kind of evidence in proof of adverse pos- 
session could not be expected. The rights 
of cutting and removal of trees would neceg- 
sarily be exercised intermittently. The 
exercise of such rights could not be 
expected to be continuous in the sense in 
which adverse possession of land can be 
said to be continuous. Subject to this 
necessary difference arising from the 
nature of the right, the possession of which 
is claimed by the defendants, it appears 


to us that the evidence on which the appel- 


lants rely is sufficient to prove that they 
have been for along period, extending 
to over 30 years, exercising rights of cwner- 
ship over the trees standing on their lands; 
and that these rights have been exercised 
constantly, openly and to the knowledge 
of the plaintiff, without his permission, and 
without any protest from him except in 
the one instance of the sale of trees by 
defendant No. 18 to defendant No. 27 
which led to the filing of the present suit. 
Not merely is there considerable evidence 
with . regard to the rights claimed by the 
defendants, but that evidence is all on one 


(5) 27 O 943; 27 I A 136; 4 O WN 597; 7 Bar. 714 


O). 

(6) 860 961; 180 W N 137; 6 O L J735. ° 

(7) 58 I A 125; 131 Ind. Oas. 753; A IR 1931 
PG 89; 5801187; 53 O L J333; 35 OWN 531 
(1931) M W N 435; Ind. Rul. (1931) P O 145;33 “L; 
W 707; 33 Bom. LR 885; 61 M L J 9 (PO), 
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side. While the defendants have proved 
by the evidence of seveial witnesses that 
they and other persons have exercised 
the rights of selling, cutting and removing 
trees standing on their own lands, the 
plaintiff and his vendor defendant No. 1, 
who were the only. witnesses examined on 
bis side, have not been able to prove a 
single instancein which they exerc'sed the 
right which tHey claimed, or in which trees 
Ware cut by the defendants or by any other 
Khots, dharekaris and permanent tenants 
with the permission of the inamdar. 
Plaintiff's own admissions make this clear. | 

-It is to be noted ttat the plaintiff himself 
has been a khot since 1897 and an inamdar 
since 1923, and that fron 1898, onwards 
he acted as the agent or manager 
on behalf of the inamdars.. He was, there- 
fore, in a pcsition to know of any instance 
in which he or other inamdars had exer- 
cised rights of ownership over the trees or 
in which they-had granted permission to 
the. khots, dharekiris and permanent 
tenanis to cut trees. He has admitted that 
he has nothing ia writing to show that 
the occupants took the permission of the 
inamdars ior cutting trees. He has admit- 
ted that as khot he has himeelf grown 
several trees on his land from which he 
gets an appreciable income and that he 
does not pay any extra rent to the tnamdar 
for these trees. He has admitted also that 
there is no instance of the inundare 
having enjoyed the fruits of trees or stones 
cf the quarries or reeds on the banks of 
the creek. Oonsidering the position in 
which the plaintiff stood, this admission is 
of the greatest impcriance since it bears 
oulthe statement made by the defendants 
and the evidence which they have led to 
show thatthey have consistently enjoyed 
the rights to thò trees standingon their 
lands. It may be noted in p ssing that 
the plaintiff himselfdoes not in his state- 
ment claim tte rights over trees standing 
on defendants’ lands to the extent to which 
the learned Judge has conceded them. ‘Lhe 
decree made by the learned District Judge 
declares that the, plaintiff and the other 
tnamdars are the owners of all timber and 
jungle trees standing on a)llandsin the 
village whether permanently occupied or 
otherwise. The plaintiff himself onthe 
other hand admits that the inamdar cannot 
remove the trees on the lands of the khots, 
dharekaris or occupants; so long ase they 
pay. tha dues, and all that he claims is that 
they can remove’ the trees when dead or 
barren, .  ., v - 
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‘The defendants have examined one of the 
tnamdars, defendant No. Bin support of their 
contention, and this witness, Udhav Ballal 
Vaidya (Ex. 160) has of Eupported the 
defendants’ claim. He says that he himself 
45 an inamdar owning a one anna and two 
Pies share in the inam. According to him, 
neither he nor the other inamdars have any 
right to remove the tiees, reeds, stones; 
etc, and tkose who are in occupation of 
the lands. enjoy these rights, He has also 
stated that the khots dharekaria and cther 
occup.nts, did not ask their permission 
before removing trees and that no dues 
are specially received for the trees, One 
of the other witnesses examined on behalf 
of tte defendants, Balaji Daji Mukadam 
(Ex. 161) isa person whois a khot of the 
adjoining village and who has, on several 
cecasions, acted on behalf of the plaintiff 
himself asa Panch. He is a kadim inamdar 
of the village. He was therefore evidently 
in a position to know what the rights of 
the parties with regard to trees were,, and 
he has stated that on at least 25 occasions 
he has purchased timber as well as firewood 
trees of different kinds from dharekaris 
and khots in the village, and that the 
tnamdars including the plaintiff himself had 
seen him removing these trees and have 
never objected to his doing so. Defendant 
No, 13, one of the khots who has. given 
evidence in the case, has stated thatthe 
khots removed trees, reeds, etc, and had 
all the rights which the plaintiff has 
claimed, and that they had never taken 
any permission of the inamdars for the 
exercise of these rights. The witness has 
stated that he has removed trees from his 
land every year for a very long period. It 
appears from the evidence of this witness 
that in the year 1901 a suit was filed by 
some of the khots of the village against 
cther khots for partiti: n of théir khoti lands. 
In this suit they had claimed trees, reeds, 
stones, etc., along with the lands. Defendants 
Nos. 7 to 10, who are inamdars, were 
parties to that suit as defendants and filed 
& written statement contending that they 
were not necesgary parties to the suit, - The 
learned triel Judge has rightly pointed out 
that this evidence. shows that in 1901, 
although the khots openly claimed the right 
to trees in a suit filed by them to which 
the tnamdars were parties, the inamdars 
raised Do contention with regard to the 
claim, but merely stated that they were 
not necessary parties to the suit’ evidently 
because they were not interested in the 
claim which was ‘made.- Another circum- 
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‘stance, which'may be mentioned as affording 
some evidence in support of the defendants’ 
contention, is k the gale deed, Ex. 140, 
by which the mMaintiff purchased the eight 
annas share in the khott of the village, 
mentions trees, etc., standing on the landè 
46 also sold to the plaintiff. Wi 
“The evidence which hss been led by the 
‘defendants shows satisfactorily that. they 
have been exercising. rights of ownership 
‘over the ‘trees standing on their lands 
‘openly and. continucusly for over 30 years 
‘to the knowledge of the plaintiff and withe 
‘out his permission. The plaintiff on the 
‘other band hes failed completely to show 
that either he or any of the other tnamdars 
‘have at any time. exercised the rights over 
trees which he claime, The view taken 
“by -the learned trial Judge that the ‘suit 
‘is barred by limitation is, in our opinion, 
‘correct. The appeal will, therefore, ‘be 
“allowed | and the decree made by the 
‘learned ‘District Judge varied. Para. l 
of the order made by him will run as 
follows: It is--heraby declared that -the 
appellant and defendants Nos. 3 to 10. as 
_tnamdars of Kondye ale owners of the soil, 
‘quarries and minerals in “all the’ lands in 
‘the village, whether permanently occupied 
‘or otherwise, except of the five bighas of 
. adim inam land in the pcssession of de- 
fendants Nos. 16 tol9and their bhaubands, 
“and that they are the owners of the timber 
‘and fuel trees standing or growing in 
‘forests and unoccupied lands. The rest of 
the decree will be deleted. : 

:- Although the appellants have failed as 
‘regards their contention that the plaintiff 
-is not under the terms of his sanad entitled 
‘to the rights over trees which he claimed, 
“they have succeeded in proving that his 
right is barred by limitation, and the rights 
‘which we have’ held ‘the plaintiff entitled 
to are rights which the appellants had 
conceded in the lower Oourt. ‘In the 
circumstances, wethink that a fair order 
with regard to costs will be that the 
appellants should get half of their ccsts 
‘throughout from respondent No, 1, the plain- 


tiff. The crosseobjections are dismissed 
with costs, 
| 7 B. Appsal allowed. 
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= versus 
AVADH NARESH SINGH—PLAINTIFP ' 
— RRAPONDENT _ 
Civil Procedure Oode (Act V of 1908), O XXXIII, 

"39, 8.149 — Application under O. XXXIII, r. 3— 
Court, if ,has power. under s. 149 to grant time to 
applicant to pay court-fees—Court granting time to 
‘applicant to pay court-fees, without rejecting applica- 
taon—Court-fee pees date within time granted but 
when suit was barred by limitation—Suit, if tims- 
barred—Hindu Law—Debts — Oreditor proving that 
loan was intended for family necesstty—If must also 
prove application of money borrowed —U. P. Agricul- 
turiste’ Relief Act (XXVII of 1931), s. 3— Discretion 
.of Court not to allow instalments in proper cases— 
Held that Court exercised discretton properly. 

An application to sue as & pauper under 0 Xxx 

.r. 8, Civil Procedure Oode contains an unstam ped 
plaint and the Court can under powers vested in it 
unders 149, even if the BUDHA ‘is rejected, 
permit the requisite stamp to id thereon within 

-a time fixed by it and after it been done, the 

sunstamped plaint will be considered ~to be validly 
presented on a proper stamp duty on the date when 

it was originally filed and this holds good even 
if the court-fee is paid subsequently under the orders 
of the Court on the date when it is barred by limite- 
tion. If therefore after making an application under 
O. XXXIU, r. 2the applicant makes a request that if 
the Court 18 not inclined to grant the application for 
leave to sue in forma pauperis time be granted to 
him to pay the necessary court-fee, and the Court 
without rejecting an application under O. XXXII, 
r. 2, grants him time to pay the court-fee and the 
court-fee is paid-within that time the suit ig not time- 
barred even ifthe date on which the court-fee is paid 
is beyond period of limitation for suit. Bank of Bihar 
v. Ramchanderjt (8) and Jagadeeshwaree Dabee v, 
Tinkarhi Bibi (9), relied on. |p. 445, col. 2.] i 
. [Case-law reviewed] , 
tis not necessary for a creditor to provethe ap- 
plication of the money borrowed after proving that 
the loan was intended to be taken for a family 
necessity [p. 446, col 3; p. 447, col. 1. 
The words “unless for reasons to be recorded it 
directs otherwise” in a. 3 (1), U. P. Agriculturists’ 

- Relief Act, clearly show that the section gives discre- 
tion to the Court not to allow instalments in some 
cagegin which it considers there are reasons for not 
allowing them. [p. 447, col. L] 

_ Where ina case the Judge d to allow instal- 
ments to the debtor on the grounds that though the 
mortgage bond was executed nineteen years before 
the suit, the mortgagor did not pay a single pie to the 
mortgagee and that the mortgages already 
remitted a large portion of the*amount actually due to 
him on the bond: - 

Held, that the Judge exercised. his discretion 
under s. 3 of the Act properly. [p. 447, coL L] 


S.C. A. against the decree of the Dis- 
trict Judge, Gonda, dated February 20, 
1936, 3 

Mr. H. N. Misru, for the Appellant. 

Messrs. S. N. Srivastava and” Ghulam 
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Judgment.—This second appeal against 
a decree of the learned District Judge of 
Gonda arises out of a suit brought bv the 
plaintiff-respondent against the defendant- 
appellant on foot of a mortgage dated 
December R, 1917, executed by the appel- 
Jant’s father in favour of the respondent 
for A sum of Rs. 1,500.  - 

The mortgage was made for a period of 
five years On September 24, 1934, the 
plaintiff-respondent applied for leave to 
Bue in forma pauperis. The application as 
required by law contained all the parti- 
‘culars necessary for a plaint and the 
amount claimed was Rs. 10,497-1-5. 

The léarned Oivil Judge in whose Court 
‘the application was made, held an inquirv 
‘into the alleged pauperism of the plaintiff 
and on March 2, 1935, arguments were 
heard on the application for leave. Inthe 
course of arguments a request was made 
‘on behalf of the plaintiff that if the Court 
should not be inclined to grant the appli- 
cation for leave to sue in forma pauperis 
‘time be granted to the plaintiff to pay the 
‘necessary court-fee. The learned Judge 
. after hearing the arguments passed an 
order the concluding portion of which runs 
-as follows :— : 

“The opposite party opposes the request of the 
‘applicant to give him time for payment of court-fes 
but I think it would be inequitable to dismiss his 
‘application tn forma pauperis and at the same 
time preclude him from maintaining his suit even 
on payment of the court-fee. Accordingly under 
a, 149, Oivil Procedure Code, I permit the applic- 
ant to pay the necessary court-fee within a fort- 
night, 4. e., by March 18, 1935,on his claim. On 
his failure td do so within the time fixed, the 
case shall be consigned to records and the defend- 
“ant shall get his costs from the applicant.” 

, The plaintiff reduced his claim from 
Rs. 10,497-1-5 to Rs. 5,000 and the requisite 
court*fee on this amount being paid within 
the time fixéd by the Court the suit pro 
ceeded. The defendant put up the plea 

. that as limitation for the suit on “the 
mortgage in question expired on December 
8, 1934, and as the court+fee on the plaint 
was paidon March 18,1935, the suit was 

. time-barred, This plea found favour with 
‘the learned Civil Judge who tried tha case 

‘and the suit was theréupon dismissed as 

_time-barred. The plaintiff appealed and 
the learned District Judge holding that 
the plaint must be deemed tohave been 
filed on September 24, 1934, along with the 
application for leave to sue as a pauper, 
found that the claim was not time-Warred, 
He gave tle plaintiff a decree for -Rs. 5,000 

` with interest at 64 per cent.: per annum 
with yearly rests from the date of .suit til] 
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January 15, 1938, and at 5+ per cent,” per 
annum from Januarv 16, 1936, to the date 
fixed for paymant of the prortgage money, 
Hata O. XXXIV, r. 4f0ivil Procedura 
ode, p 


The defendant has brought this appeal 
against the decree of the learned District 
Judge andthe following questions arise for 
determination in the appeal. 

1. Was the suit of the plaintiff respond- 

' ent barred by time? | 

2. Was the mortgage made for legal 
necessity ? 

3. Was the Court below wrong in not 
allowing the defendant-appellant 
to pay up the decretal! amoun 
by instalments 7? 


On the question whether the date of the 
institution of the suit in the present case 
be taken to be September 24, 1934, or 
March 18, 1935, the learned Counsel for 
the appellant has referred us to the follows 
ing Gases, od 

Biswa Nath Das v. Khejerali Molla, 
A. I. R. 1939 Oal. 39t (1), Pratap Chand v. 
Atmaram, A.J. R. 1933 Nagpur 237 (2), 
Alopi Prasad v. Mt, Gappi, A.I. R. 1937 
Lah. 151 (3) and Chunna Lal v. Bhagwant 


' Kishore, å. T. R. 1936 All. 584 F.B (4). In 


Biswa Nath Das v. Khejerali Molla, 
A.J. R. 1939 Oal. 394 (l)a Judge of the 
Calcutta High Oourt sitting singly held 
that where an application to sue in forma 
pauperis is rejected under O. XXXIII, 
T. 7 (3)and 
the full court-fee in respect of the relief 
sought, thesuit must be considered for the 
Purposes of limitation to have been institut- 
ed only after the payment of the requisite 
courtefee and not on the date of the presen- 
tation of the petition to gue as a pauper. . 
In Pratap Chand v. Aimaram, A. I, R. 
1933 Nagpur 237 (2) the learned Additional 
Judicial Commissioner held that where an 
application for leave to sue in forma 
pauperis is rejected under O. XXXIII, 
T. 7, there is no procesding befora the 
Court and that the plaint cannot be said 
to remain, and an order’ granting the 
plaintiff permission to pay court-fee cannot 
be deemed to be one under s. 149 and the 


(1) A I R 1939 Oal. 394; 184 Ind. Oas 345; 480 W 
bak 69 O L J 420; I L R (1939) 2 Oal. 68; 129 RO 
22 


(3) A IR 1933 Nag. 237; 147 Ind. Cas, 732; 6RN 
141 


(3) A I R1937 Lah. 151; 169 Ind. Oas., 368; 17 L 831; 
39 PL R158: 10R 1. 8, 
(4) A I R 1936 All. 584; 164 Ind. Oas. 305: vos 
AL J 760;1936 A L R 732; 9 Ria 145; I L R(1987) 
All, 23 (F B.). 


the applicant seeks to deposit’ 


Na 
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suit must be held to have-been instituted oa 
the date on which the courtefes is paid. 

In Alopi Pratyd v, Mt. Gappi, A. I. R. 
1937 oe 151 (3 Bench of the Lahore 
High Oourt was of opinion that when an 


application to sue in forma pauperis is” 


rejected, it cannot be deemed to be aplaint 
and the payment of the court-fee after the 
application to sue in forma pauperis has 
been rejected cannot revive a potential 
plaint which ceased to exist wnen the 
application for leave was rejected and that 
in- such a case the suit must be consider- 
ed for the purposes of limitation to have 
been instituted only after the payment of 
ihe court-fee and not at the date of presen- 
tation of tre petition to sue asa pauper. 

In Chunna Lal v. Bhagwant Kishore, 
A. I. R, 1936 All, 584 F. B. (4) the following 
two questions had been referred toa Full 
Bench. 

l. Whether while rejecting the applica- 
tion for permission to sue asa pauper, the 
Court can, under s. 149, Olvil Procedure 
Oode, allow the applicant to pay the requi- 
site courtefee and treat the application as a 
plaint. 

2. Whether after rejecting the application 
for permission to sue as a pauper, can the 
Oourt by & separate and subsequent order 
allow.the applicant to pay the requislie 
courtefee under s. 149, Oivil Procedure 
Code and treat the application as a plaint. 

it was held that where the application 
for permission to sue as a pauper 18 rejecte 
ed under O. XXII, r. 5, the Court while 
rejecting the application ‘can under s. 149 
allow the applicant to pay the requisite 
court-fee and treat the application as a 
plaint but that if the Oourt has refused to 
allow the applicant to sue a pauper under 
O. XXXII, r.7 (3) then the Court while 
rejecting the application for permission to 
Bue as a Pauper cannot under s, 149 allow 
the applicant to pay the requisite courte 
fee and treat the application as a plaint, 

These cases nodoubt support the appel- 
Jant’s contention to a certain extent but 
there are other casesin which a contrary 
view has been taken by Oourts including 
our own. 

In Bhusan hindra Ghose v. Kanailal 
Sadhukhan, A. I. R. 1937 Oal. 24115) a 
learned Judge of the Oalcutta High Vourt 
held that ifthe application for leave to sue 
AS & pauper be not granted, the applicant 
may pay the courtefees on the piaint 
already presented and the date of the insti- 


(5) A IR 1987 Cal, 241; 170 Ind. Oas, .758; 41 O W N 
587; 06 O LJ 15]; 10 R Ò 801. 
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tution of the suit will be the original date 
when the plaint was actually presented 
with the application. 

Sim:larly in Balaguru Naidu v, Muthu 
Ratan Atyar, A. 1. R. 1924 Madras 118 (6) 
a learned Judge of the Madras High 
Oourt held that when a petition for leave 
to sue as a pauper is dismissed whether 
on the ground thatthe pelitioner is not a 
pauper or on the ground that a dismissal 
of a similar previous petition bars the 
present petition, it is the application that 
fails but the plaint remains and may be 
validated by payment of court-fees within a 
time to be fixed by the Court, if the Court 
in the exerciee of 118 discretion is prepared 
to grant time. 

ln Sundarathammal v, Paramaswami 
Asari, A. I. R. 1933 Mad. €33 (7) another 
learned Judge of tke same Court held that 
though the pauper application be dismissed, 
the plaint remains still pending until it 
is actually dismisssd and if the court-fees 
Bre paid, limitation will count fiom the 
date of the presentation of the petition 
which will be regarded as the date of the 
plaint. 

A Bench of the Patna High Court held 
in the Bank Of Behar v. Ramchanderjr 
Maharaj, A. L R 1949 Patna 637 (8) that 
an application to sue asa pauper contains 
an unstamped plaint and the Oourt can 
under powers vested in it under s. 149, 
even if the application is rejected, permit 
the requisite stamp to be paid thereon 
within a time fixed by it and after it has 
been done, the unstamped plaint will be 
considered to be validly presented on a 
proper stamp duty on the date when it 
was Originally tiled and that this holds 
good even it the court-feeis paid subsee 
quently under the orders of the Uourt on 
the date when it is barred by limitation. 

In Jagadeshwaree Debee v. Trnkarhi 
Bibi, I. L. R. 62 Oal.-711 (9) a Bench of the 
Calcutta High Oourt held that an applica- 
tion under O. AKALI, r. 2, which contains 
all the particulars tnat the law requires 
to be givenina plaint andin addition a 
prayer tnat the plaintiff might be alowed 
to sue asa pauper is a plaint required 
to be filedin a suit and that the plaint 
being before the Oourt and it is a dogue 


(6) AI R 1924 Mad. 118; 76 Ind, Oas. 767; 46 ML J 
254; 33M LT 18; 18 LW 451. 

(1) A IR 1933 Mad. 833; 146 Ind. Cas, 372; 3? LW 
58; 6 R M 260, 

(8) Al R 1999 Pat. 637; 118 Ind. Oas, 329; APLI 
55; 9 Pat, 439; Ind. Rul. (1929) Pat. 531 

, PONI; ; 160 Ind. Oas 586; A TR 1036 Oal. 38: 
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ment ‘on which proper court-fees had nct, 

“been paid by virtue of a refusal of the 

prayer of the plaintiff for leave to sue as 

a pauper the provisicns of s. 149, Civil 

“e Procedure Code, could come to the assistance 
“= of the plaintiff. 


10410: 


agreement, if we may respectfully say s0,- i 
with what their Lordships ‘of the Patna - 
High Oouart said in Banly of Behar v. 
Ramchanderji Maharaj, AFI. R. 1929 Patna - 
63; (8) and the. learned Judges of the 
Oalcutta High Court in Jagadeeshwaree . 


In the Oudh case of Mata Baksh Singh v. 
Ajodhiya Bakhsh Singh, A. I. R. 1936 Oudh 
340 (10) the facts were very similar | to 
those before us. In that case the plaint was 


filed cn April 30, 1934, along with the 


application under O. XXXIII, r 2, Civil 
Procedure Oode. The suit was for pos- 
seesion of immovable, property and the 
period of limitation applicable was twelve 
years. On September 12, 1934, the plaintiff 
presented an application praying that the 
disposal of his application under O. XXXIII, 
r. 2, be postponed as he was making 
attempts to raise money to pay the neces- 
sary court-fee, The, inquiry was thereupon 
, adjourned on that date. Sore other adjourr- 
ments followed andcn November 19, 1934, 
the plaintiff tendered the requisite court- 
fee and prayed that it might be accepted, 
the suit be proceeded with and the 
- applicaticn to sue a8 a pauper need not 
be considered. ‘lhe plaint was thereupon 
registered and summonses ordered to be 
issued tothe defendants. Limitation for 
“the suit was to explie, ordinarily on May 
27,,1931, and the question arse whether 
the suit should be deemed tohave been 
instituted on April 30, 1934, the date on, 
which the application for leave was pre- 
sented cron November 19, 1934, when the 
courtefee was paid. The learned Judge (now 
the Hon'ble , Ohief Judge who was trying 
the suit on the original side) held that the 
plaint must be deemed to have been filed 
on April 30,1934. | oe 

It will be seen from the above that 
though there-aresome cases in which the 
View.taken was that onthe iejection of 
- an application under O, XXXIII, r. 2, Civil 
Proçedure Code, the proceedings cease to 
exist and the Oourt has no discretion to 
grant time under s. 149, Oivil Procedure, 
Oode, it must be noticed that these cases 
are not applicable to the case now before 
us inasmuch as in. the present case the 
application under O. XXXII, r. 2, had not 
been rejected. when the. Court granled 
time for payment of the courtefee under 
s. :‘141.- An application under O. XXXIV, 
r, 2,@ivil Procedure Ocde is always accon.- 


panied by a plaint duly signed and Verified ` 


accordmg . to: law and we are in perfect 


(10) A IR 1936 Oudh 340; 163 Ind, Cas. 770;9 B'O 
k; 1936 OL R378) = — © i 


y. = wa. w 


Debee v. Tinkarhi Bibi, I. L. R. 62 Oal. 71L 
(9). Moreover, the weight of authority is . 
uodoubtedly also .in favour of the view,,, 
taken in the case relied on by. the res- 
pondent and in some of them it has been. 
held that action under B. 149, Oivil Prcs - 
cedure Code, can be taken even after. an 
application for leave to sue as & pauper 
has already been rejected. The present, 
however, isa case in which that applica: 
tion was. not rejected when the order 
granting time to the plaintiff for payment 
of the court-fee was passed under s. 149. 
In this,ccnnection the following words of 
Mr. Justice Allsop in the Full Bench case of. 
Chunna Lal v. Bhagwant Kishore, A. 1. R., 
1936 All. 584 F. B. (4) may usefully be quote : 
ed:— | 
“My conclusion is that a Oourt when it refuses 
to allow an applicant under O. XXXIII, to sué 
as a pauper may, at the same time, give him per~ 
mission to stamp his application and treat it as 
a plaint The point is that we should look tothe 
substantial intention of the Court at the time when ` 
it still has jurisdiction under s. 149, Civil Prode- 
dure Codes and if it- means -to exercise that- juris~ 
diction _before the proceedin came to an end; 
we should not say that itis incompetent todo 
so merely because it’ expresses its intention at, | 
the same time’ not to allow the applicant to ‘sue 
as a pauper.” ee oe an 
“ In. any, case, therefore, we are of opinion. 
thatthe learned District Judge was right 
in holding that-the suit was within limitas ` 
tim though he was not correct. in- saying: 
that the application- for leave to sue as a 
p3uper was rejected by-the trial Court 
on March 2, 1935. We decide .this point. 
against the appellant. ; KET 


The next question is of legal neces< 

sity for the mortgage in suit. The 
learned Judge of the Oourt below has held .. 
that out of the mortgage consideration 4: 
sum of Rs. 1,132 was justified by legal 
necessity. It is not disputed before us 
that the defendant's father Subkaran Singh 
was liable for one-sixth of Rs. 6,696 of 
the family debt which comes to Rs. 1,116 
one not Rs. 1,132 as the learned District 
udge holds). It is, However, contended 

that the plaintiff-reapondent ‘has ~ failed to 
prove that the family debt was actually. paid 
off by Subkaran Singh out of the mortgage 
Consideration. We do not think that it was 
necessary for the plaintiff-respondent to 
prove-the application of the money borrowed 
kn Mbh I. ee o’ ate bas A 


saa 
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after proving that the loan wes intended to 
bet«ken frr a family necessity. This point 
also fails and ¥ decided against the 
appellant: 

TLe last ground taken by the learned 
Counsel for the appellant is that the Court 
below should have extended the benefit 


of the Agriculturists’ Relief Act to the 
defendant-appellant. 

The meterial porticn of s. 3(1)cf the 
cee iad Relief Act runs as fol- 
Ows :— 


“Notwithstanding any provision in the Code of 
Civil Procedure (Act V of 1908) to the contrary, the 
Court at thetimeof passing a decree for money 
or a preliminary decree for sale in default of 
payment of money or a preliminary decree for 
foreclosure against an agriculturist may, and, on 
the application:of such agriculturiat, shall, unless 
for reasons to“ be recordéd, it directs otherwise, 
direct that the- total amount found due for princi- 
pal, interest upto the -date of the decree and costs, 
if any, shall be paidin sach number of instal- 
ments payable “on the dates fixed by the Court as 
having regard to the circumstances ` of the judg- 
ment-debtor and the amount of the decree, the 
Oourt considers proper.” : - 

“The words ‘unless for reasons to be 
recorded, ıt directs otherwise” clearly show- 
that the section gives discretion to the 
Oourt' not to allow . instalments in some 
cases in which it considers there are 
reasons lor not allowing them, In the pre-. 
sent case the learned District Judge refused 
to allow instalments to the appellant on the 
grounds . that though . the mortgage bond- 
was executed . nineteen years before the 
Buit,- the mortgagor or his successor the 
present appellant did not pay a single pie 
to the mortgagee and that the plaintiff haa. 
already remitted a large portion of the 
amount actually due.to him on the bond. 
We. consider that. the learned Judge exer- 
cised his discretion. under s. 3 of the 
Agriculturists’ Relief Act properly, This 
pane also decided against the appel-. 

b. 


The appealis, therefore, dismissed with 
costs and the decreeofthe learned District 
Judge affirmed. 

- Be. - - 


Appeal dismissed. 
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long time— Facts however showing that lands ‘were ` 
cultivated as wet lands—Inamdar, whether deprived 
of hisright by payment for long time —Quit rent of 
inum fixed on income from cultivation of certain 
extent of land in certain manner — Inamdar’s right 
to use free of water cess -as much quantity of water 
as may be required for such cultivation — Title deeds 
—Icamdar, whether estopped from showing that 
description of land in title deed is incorrect. 

‘The circumstance that the inamdar and his 
ancestore paid water cess in respect of the lands 
in dispute foralong period is no doubt one that 
the Oourt has to take into account in the 
ascertainment of the facts, but where the facts are 
clearly beyond doubt, that theinam land was 
usually cultivated ae wet, the circumstances of 
payment by the tnamdar for a number of years will _ 
not deprive him of his rights any more than the 
circumstances of omission on the part of the 
Government to levy cess fora number of-years can 
detract from their rights. 

Where quit rent of an inam is fixed on the income 
derived from the cultivation of a certain extent of 
land in a certain manner, the inamdar is entitled to 
use free of water cess as mach quantity of water ag 
may be required for the cultivation of such an extent 
in the mode in which such income is calculated.. 

Where in inam title deed certain acres of 
is stited as wet and rest as , there 18 nothing 
in the nature of anestoppel that prevents the 
tnamdar from showing his exact rights and in view 
of this description in the mam title deeds, the onus 
Tests upon the tnamdar to prove that, that description 
does not represent the correct state of things at the 
time of the snam sottlement, 


A. against the decree of the Sub-Judge, 
Ellore, in O. 8. no. 7 of 1930. l 

The Governament Pleader, for-the Secre- 
tary of State. 


Mr. V. Govindarajachari, for the Respone 
dents, l i 


land 


Varadacharlar, J.—This is an appeal 
by the Secretary of State against a- decree 
directing him to refund a sum of 
Rg, 5943-8-0 out of the amount collected from’ 
the plaintiff as wateretax, -The plaintiff ig 
the holder of a minor inam in a Village in 
the old- Nuzvid Zamindart. The origina] 
grants themselves are not available, but we 
have checkunames of the years 1519 and 
1820, (Exe. B and Bel) showing: that on 
representation made -by the then inamday 
that the -lands -originally granted had be- 
come submerged, the zamindar granted 19 
puttis of land under these*two documents 
in -certain blocks therein- described. -Ag 
regards one block, the description of the: 
land give is that it-is Neetivakubhumi, 
land fit for irrigation.- In the other doen< 
ment, the land granted is merely referred 
to as Manchi Polem -which may or may not 
mean that ‘it-was irrigable. -We donot 
think-that the -learned. Subordinate Judge 
was Tight-in saying that. in both. the docue 
ments the two -blocks are. described ag 


sat 


. 
b 
+. 


Neetivakubhumi, From the papers prepared 
at~the time of -the mam settlement, it 


ki appears that in 1822, six putites- were shown 
- ag dry in the registers aud six aB wet. In 


the dowle .account of 1857, similar entries 
seem to appear, but, in the account of 1858 
eleven putes and ten kunchams are said 
to have been shown as wet and only ten 
kunchams are shown as dry. In one column 
of Ex. 8, the demarcation numbers are 
given and it appears therefrom that two 
numbers making a total of little over five 
acres alone continued to remain dry in the 
year 1858. This statement in Ex, 8 is con- 
firmed by the entries in col. 3 of the inam 
register, Ex. A, where also only two demar- 
cation Nos. 6 and 7.corresponding to 
Kainam No. 329 and aggregating 9.31 acres 


“are assessed as dry and all tLe other items 


are assessed as wet—though, according to 
Éx. 1 which is a copy of the inam register 
in the Board, the whole series of numbers 
under tke heading “Chataparthi Khandrika” 
are put in under the heading “dry”. It 

omehow happened that this word “dry” 
is not found in the copy of the inam register 
kept in the Qollector's Office ; but we do 
not think that anything turns upon this 
slight discrepancy, because the entries in 
the other columns of the register and in the 
other connected papers leave no room for 
doubt as to the exact state of things. It 
is also necessary to refer to an entry in 
col. 21 of the inam register, where it is 
stated that in fasli 1268 the Oolector 
remitted the water rate due on the dry 
lands, though they were irrigated by tne 
Godavari: Channel, on the ground that this 
inam, both dry and wet, has been usually 
cultivated as wet. The interence. from all 
these documents taken together seems to 
be that. while it is not clear whether both 


blocks of lands were actualy cultivated 
wet at the time of Exe, B and b-1, one block 


was classified as dry, probably even in the 
gamindart registere. But between 1820 
and leu6 the greater portion of even this 
block must have been brought under wet 
cultivation and when the snicut water was 
introduced, these lands must have received 
iheir supply of water from the canal 
system. 

"The Gcvernment’s case was mainly based 
upon-the circumstance that in the title deed 
issued to the plaintifi’s ancestor, it is stated 
thatethe inams consisted of about Go acres 
97 cents wet and the rest was “dry”: 
Though, at one-stage, the argument was 
pat as high as suggesting that it was not 
open to the plaintiff to go behind. these 


. 
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entries, it. Was recognized that there is 
nothing in the nature of ao estoppel that 
prevents the plaintiff es ae showing his 
exact rights, and all tha was contended 
was that in .view of this description in the 
inam title deeds, the onus rests upon the 
plaintiff to prove ‘that that description does 
not represent the correct state of things at 
the time of the inam settlement, With the 
last argument we arein entire agreement. 

But in the light of the facts we have already 
set out, it does seem to us, that the plaintiff. 
has shown that-the state of things at the 
time of the inam settlement was not as is, 
represented by the figures given in ‘the 
inam title deed. Further, the question of 
of the plaintiff’ 8 immunity from tiability to 
water cess is not determined by the terms’ 
of the title'deed.but by the ,“engagement”’ 

to be implied from the way in which the- 
inam was dealt with at the time of the inam 
settlement. It has not been dispuied on 
behalf of the Government that the learned: 
Subordinate Judge has correctly stated the’ 
law with reference to the authorities ` 
referred to by him when he said that where: 
quit rent of an inam is fixed on the income 
derived from the cultivation of a certain: 
extent of land in a certain manner, the ' 
tnamdar is entitled to use free of water cess 
as much quantity of water as may be 
required for the cultivation of such an 
extent ın the mode in which such income: 
was caiculated. We are not in this case 
connected with the question whether on the. 
principle of the Urlam _dectston | Bala 
Surya Prasad Row v. Secretary of State], 
(1), the tnamdar may not sometimes 
have even higner rights. ‘Turning to. 
col. 3 of the [nam air Register, it is 
clear that all the numbers except karnam: 
register No. 329 were treated as on .the . 
same footing, i. e. subject to an assessment. 
of a little over two rupees, whereas that item. 
alone was treated as subject to an assess 
ment of below one rupee. The last entry 
represents the dry rate and all the other. 
entries represent a uniform wet rate. Pro- 
ceeding on this basis, the inam authorities 
calculated the total assessment, and in 
accordance with the nam rules, they 
excluded the jodi originally payable, tixed 
one-eighth of the balance’ as tne quit rent 
and. added to ‘the’ amount thus arrived 
at ‘the: jodi payable by the inamdar to 
the Government. That thé result of this 


(JA 1R1917P0 4%; 41 Ind, Ces. 98; 40 M, 886: 
441 A160; 33M L J 144; 22MLT 76;154L Jd 
b¥/;-31.0 W N 1089; (1917) M W N 536; 19 Bom LR 
151; 6 L W340; 2P L W 260; 96 O L d 200 PQ). 
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method of assessing the yuit rent 18 to 
entitle the plaintiff to ins.st ‘on these lands 
being treated as\ret, exc2pt in respect of 
the last item of $ acres 31 cents does not 
seem to us to admit of any doubt. " 


On behalf of the Government, our atten-— 


tion was drawn tothe fact that in calculat- 
ing tae total assessment, the Inim Oommis- 
sioners arrived at a figure of Rs 303 14-6 
and made a deduction therefrom of about 
Rs, 73 aud tock only Rs. 230 as the basis 
for the ascertainment of quit rent. The 
register itself does nct state the reason for 
this reduction. But we do not find in the 
register anything to connect it with the 
dry character of the lands now in question. 
So faras we can gather, it was probably 
dae to an attempt to ix the average agsess- 
ment in view probably of a complaint by 
the tnamdar that tLe assessment adopted 
was too high. What is significant is that in 
making this lump deduction of Rs. 70, 
no difference is made between ‘“Pallapu 
Khandrika” which was admittedly wet and 
“Ohataparti Khandrika” which it is, alleged 
“was dry. The deduction is made as a lump 
deduction and is explicable only on the 
hypothesis above suggested. NENG 

A point was next made on behalf of the 
Government that the inference above drawn 
is one consistent with the conduct of the 
plaintiff and his ancestors in having puid 
water cess in respect of the lands now in 
dispute for a long period. -This circum- 
‘Stance is no doubt one that we have to take 
into account in the ascertainment of the 
facts, but the facts being clearly beyond 
doubt, in view of the documents to which 
we have referred the circumstances of pay- 
Ment by the tnamdar for a number of 
years will not deprive him of his rights any 
more than the circumstances of omission 
on the part of the Government to levy cess 
fora number of years can detract from 
their rights. The lower Court has, in our 
opinion, come to a correct conclusion and 
we see no reason to interfere with it. The 
appeal fails and is dismissed with costs. 
Time for payment three months, 

N.S Appeal dismissed. 





LAHORE HIGH COURT 
Second Appeal No, b69 of 1938 . 
Novem ber 22, 19338 
Burp, J. 
UTTAM OHAND—PLarntipr—-AppaLLaNtT 
versus l 
DIWAN SINGH AND 0OTHERS— 
DEFENDANTS — RESPONDENTS - 
Punjab Alienation of Land Act (XIII of 1t00), 


184—657 & 58 
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‘iff could 


rejected ; (2) that although the 
. District vudge, has held that no Partition 
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s. 15—Sanctton must be confined to area originally 
sold—Vendor wanting to sell other area tn liew of 
original area—F rsh sanction is required — Practice 
—New plea—Plea not raised in plaint cannot be 
raised tn second appeal. 

The sanction Dyas by the Deputy Commissioner 
must be confined to the area which was originally 
sold, and ifthe vendor wants to sell some other 
ares in lieu of the original area, a fresh sanction 
would be necessary. Sanction is presumably given 
after considering all the circumstances of the pro- 

d sale, including the particular area which 
18 to be sold, and it cannot be assumed that the 
Deputy Commissioner would sanction sale of the 
area which is claimed in lieu of the land included 
in original sale 

A plea, which was not raised inthe plaint and 
was never put in issue cannot be raised in second 
appeal,. 4 

S.A. from the decree of the District 
Judge, Gurdaspur, dated March 14, 1938, 


Mr. C. L. Aggarwal, for the Appellant, 
Mr, S. L. Puri, for the Respondents, 


Judgment.—This is a second sppeal 
arising out of asuit for possession of 29 
kanals of land included in certain specified 
khasra numbers. It was alleged that this 
land, along with some other land, had been 
sold by tne defendant Diwan Singh in 
favour of the plaintiff, that the said area 
of 29 kanals was origimally in possession of 
Hakumat Singh, but Hakumat Singh had 
exchanged it with Diwan Singh prior to 
the sale. Diwan Singh denied the sale as 
well as the exchange transaction. The 
trial Court held that the alleged exchange 
had not been proved, but that the plainte 
at the most claim refund of 
Rs, 1,650 which he had paid for the land. 
He accordingly passed an order that the 
plaintiff could get a decree for this Sum proe 
vided he paid the necessary court-fee, From 
this decision an appeal was preferred to the 
District Judge, but was dismissed. A second 
appeal has now been preferred by the 
plaintif. 

"The learned Oounsel for the appellant 
has urged three points: (1) that the learned 
District Judge was not right in holding 
that the alleged exchange is not proved 
merely on the ground that the mutation 
with respect to the excłange had been 
learned 


was proved that the land in dispute be 
longed jointly to Diwan Singh, Hakumat 
Singh and a third cc-sharer, named Mula 
Singh,there could be an exchange ef the 
land in dispute inasmuch as Diwan Singh 
and Hakumat Singh were in culfivating 
pesseasion of separate areas and they had 
‘a tight to exchange their Possession of 
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those areas: It was, urged that a cc-eharer 


is entitled to transfer the land in his possess - 


sgin in such circumstances by sale cr 
exchange, subject to adjustment st the time 
‘of partition, and-(3) that according tc the 
terms of the sale-deed, the plaintiff was 
entitled to be compensated by delivery of 
other land belonging to the vendor Liwan 
Singh even if itis held thatthe alleged 
exchange was not proved. 6 
, Ae regaids, the first point, the finding of 
the learned District Judge ie clearly one of 
fact. The finding does not appear to me 
to Le based meiely on the grcund that the 
mutaticn of exchange was rejected. The 
learned Judge was entitled to take into 
consideration the fact that the parties had 
denied the exchange at the time of the 
mutation and hence the mutation had 
been rejected. He has further pointed 
out that the mutation was rejected some 20 
days before ‘tLe sale-deed was executed and 
it appeared that Uttam Obhand plaintiff 
“had not cared to find out whether the 
vendor Diwan Singh hud a right to sell the 
specified fields which were alleged to be 
exchanged. The learned District Judge 
has not discussed the whole of the evidence 
on- the point, in detail, but the trial Court 
has done so, and in my- opinion, it has 
given good reasons for hclding that the 
alleged exchange was-not’‘ proved. The 
learned Counsel for the appellant has laid 
stress on the fact that according to the 
twart, & report was made to bim on 
cember 4, 1930, by Diwan Singh as well 
as Hakumat Singh, that the exchange had 
taken place, The learned Judge -of the 
trial Oourt has, however, pointed out that 
the patwart is a relation of Uttam Onand 
and his statement could not be safely 
„ accepted, Hakumat Singh’s thumb-mark 
“On: the report -has not been proved by any 
independent evidence, The document 
‘alleged ‘to be thumbemarked by him was 
not even- put to him, -The -fact that 
Hakumut Singh hed denied the exchange 
‘and that the-mutaticn -was rejected could 
not, in-the ordinary course, have failed to be 
brought to the Dotice’of Uttam Chand who 
‘was living in tLesame village and was a 
-Telation of the patwari. The alleged exe 
‘change: had -not been acted upon «and 
Hakumat Singh was still in possession. In 
“view Of -al] these facte,-I see no good reason 
for “interfering with the finding ef fact of 
both the Courts that the alleged exchange 
has not been proved. - 4 
- On the above finding, it is unnecessary 
to- consider. the second: point, Lut:jt may 


btan ouaNb b. DIWAN dives (LAH }- 
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be pointed out that it appsars Zfrom-thé 
remand orderof the Digtrict Judge dated 
December 23 1937, that itf was not disputed 


hefore him that there could be no valid 


e excbaige of land between Diwan Singh ard 


Hakumat Singh, if there had been no parti- 
tion and tke additional issue as regards'tLe 
alleged partition seems to have been framed 
on this basis. The argument now put 
forward, viz. that Diwan Singh and Haknmat 
Singh were in cultivating: pcssession of 
certain specific areas for along time, that 
they were entitled to exchange these-aleas 
and that Diwan Singh was entitled to sell 
the area in his possession, subject to adjust- 
ment at the time of partition, seems to bea 
new plea, which was not raised in the plaint 
and was never put in issue. In my opinion, 
the plaintiff is-not entitled to raise this point 
at this stage. ; 

As regards the third point the sale-deed, 
no dsubt, recites that the vendee would be 
entitled to take over other land from the 
vendor if he were depiived of any portion of 
the land which was sold, According to the 
sale-deed, however, the vendee was entitled 
to get such land only after partition. -It 
has been found by the Courts below ‘that 
no partition has yet taken place and in ‘the 
circumstances it seems to me .that’ the 
vendee cannot be ssid to have’ any, right to 
demand other land at present. Besides, 
the vendee in the present case isa member 
of a non-agricultural tribe- while the vendor 
is a- Member of an agricultural. tribe. 
Consequently, sanction. of the -Deputy 
Commissioner’ for sale of other land under 
tbe Punjab Alienation of Land - Act was 
necessary. It- was urged on behalf of the 
appellant that as sanction was obtained for 
the sale of the land- included in the gale- 
deed, no fresh sanction is needed - forsale 
of other land in lieu of the-‘area which was 
alleged to have been taken from Hakumat 
Singh by exchange. The learned- Counsel 
for the appellant- -was-not -able -to cite any 
authority in support of his contention. ‘I 
am inclined to think that the senction given 
by the Deputy Commissioner must be con- 
fined to the area which was originally sold, 
and that if the vendor wanted to sell some 
other area in. lieu of the. original area, a 
fresh sanction would be necessary. The 
first sanction was presumably given after 
considering all the circumstances of the 
proposed sale,. including the. particular -srea 
which was to be sold, and-it cannot- be 
assumed that tke Deputy Oommissioner 
would have sanctioned sale of the area of 
‘tLe 38 kanals of-land which the plaintiff now 


? 


.« the Bub-Divisonal 
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claims in lieu of- the 29 kanals of land in- 
cluded in the original salè. It is nok even 
alleged that this\ondilion in the stle-deed 
for sale of otherlahd was even brought to 


the notice of the Deputy Commissioner. On, 


the above findings, the appeal fails and is 
dismissed with costs. : 


De Appeal dismissed. 


o. MADRAS HIGH COURT 
- Criminal Revision Oases Nos 689 and 931 
and Petilions Nos. 655 and è84 of 1938 
March 7, 1939 
' SHMANA Rao, d. 
A: M. BALAKRISHNA REDDIAR— 
PETITION&R 


versus 
SYED JALALUDDIN SAHIB AND ofarrs— 


a RESPONDENTS 
Criminal Procedure Code (Act V of 1898), e. 145— 
FE tag ound tn actual possession of land in 
dispute—Whether can be directed to restore ceme- 
teries to thetr old state and allow Muhkammadans to 

have access to them =< z 


It is beyond the ‘powers of'a Sub Divisional 


6 Magistrate to give a direction under s. 145, Oriminal 


Procedure Code, requiring the -applicant w i 

found to be in actual possession of the land indie 
pute to restore the old cemeteries to their old state and 
allow access to Mussalmans if they should desire 
= go near the cemetery to invoke the blessing of 


v: ©, Or. R. Oases and P. n revise the order of 
dated August 24, 1938, E ARES 
Mr. F. Jaganathan, for the Petitioner. 


Mr. Basheer Ah 
Kaada med Sayeed, for the 


Tke Public Prosecutor, for the Orcwn. 


Order.—There is no - i 
-The ground for dissent 
R the finding of the Sub-Divisional 
oo that the land in dispute is in 
rss actual possession of the petitioner in 
Orumnal Revision Case No. 189 of 1938 and 
oe declaration of his porsession under 
45 (6), Criminal Pccedure Ocde, is correct. 
ut the direction requiring him to restore 
two old cemeteries to their old state and 
allow access to Mussalmans if they should 
desire to go near the cemetery to invoke 
the blessing of God, is beyond the powers 
of the Sup-Vivisional Magistrate and it 
cannot be upneld. Tbe direction 18, there» 
tore, Set aside and otherwise the order of the 
; Sub-Divisional Magistrate is confirmed. 


N.-D. Order accordingly. 
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CALCUTTA HIGH COURT 
Criminal Revision No. 437 of 1439 
June 26, 1939 
HeNDBRSON AND Knunpgar, JJ. 
Kazi ALI HAIDAR—AocouUsED== 
PETITIONB& 
versus i 
UPENDRA NATH KUNDU— OOMPLAINA 
—OPPOoSITS PARTY 

Bengal Munict Act (XV of 1932), s. 34— 
u Blectoral roll” refers to whole of Muntcipalsty— 
Period of 14 days relates to offences in connection 
with election i 

The “electoral roll” refers to the whole Munioipa- 
lity and any person whose name is on it, is entitled 
to make a complaint under s. 34, Beagsl Municipal 
Act. It does not refer to voters’ list of a particular 
ward in which election haa taken place. Nara 
Narayan Mondal v. Aghore Chandra Ganguly (1), 
distinguished. ; 

The period of 14 days relates to offences commit- 
ted in connection with an election and the shorter 
period of 7 days to other offences. 


Messrs. Sudhansu Sekhar Mukherjee and 
Priti Bhusan Barman, for the Petitioner. 


Messrs, Apurbadhan Mukherjee and 
Chandra Narayan Laik, for the Opposite 
Party. ? 


Mr. Anil Chandra Roy Choudhury, for the 
Crown. 


Henderson, J.—This is a Rule calling 
upon the District Magistrate of 24-Parganas 
to show cause why certain proceedings 
against the petitioner should not be quagh- 
ed. There was a bye-election in Ward No. 4 
of the Barrackpur’ Municipality. The 
petitioner headed the poll and was one of 
the two candidates declared to be elected. 
The complainant, who had just been unseat= 
ed on an election petition had the 
mortification of finding himself at the bote 
tom of the poll. No steps were taken by 
him to challenge the election but he 
instituted criminal proceedings against the 
petitioner and the other successful cane 
didate charging them with offences under 
s. 29, Bengal Municipal Act, in connection 
with the election. No such charge was made 
against the other unsuccessful candidates: 
The petitioner then obtained this Rule. The 
first ground upon which thes*Rule was iesued 
was that the Magistrate had no jurisdiction 
totake cognizance of the offence on a 
complaint made by thiscomplainant. The 
controlling section is s. 34, the relevant 
portion of which is in these terms: 

“No Magistrate shall take cognizance ofe any 
offence punishable under ss. 28 to33 except on the 
semi plein ofa person whose name is on the glestoral 
roll. 

The complainant is not a voter in Ward 
No. 4, Mr. Mukherjee’s contention is that 


ABS 


the electoral roll referred to in the section 
iy the list of voters of the particular ward 
in which the electin has taken place. 
In support of this contention, reliance 
was placed upon the decision of my learned 
brother and myself in Nara Narayan 
Mondal v. Aghore Chandra Ganguly (1). In 
that case we were dealing with quite a 
different problem—the méaning of the 
words “any person qualified to vote at the 
election to which such questicn refers” found 
in 8. 36 of the Act. That isa matter which 
does:not arise in connection with the pre- 
Bent case. Tbe provisions with regard to 
the electoral roll are tobe found ins. 21 
of the Act. Sub-section (1) of that section 
is in these térms : 3 

“A Oommittee consisting of the Chairman and 
two Commissioners to be appointed by the Com- 
missioners st a meeting for this purpose shall pre- 
pare and publish ut the time and-in the manner 


prescribed an electoral roll showing the names of 
to vote.” 


Sub-section (3, lays down: “When a 
municipality has been divided into wards, 
the electoral roll shall be divided into 
separate lists for each ward.’ It is thus 
plain that the “electoral roll” refers to the 
whole municipdlity and any person whose 
name is on it is entitled to make a come 
plaint under s.34. The second ground on 
which the Rule was issued was that the 
complaint is barred by limitation. This is 
regulated by s. 34 (b} of the Act, which is 
in these terms : os ee oe a 

“Onless such complaint has been made within 14 
days of the date of the declaration of the result of 
ay election to which the offence relates or within 


ys of ‘the date on which the offence is 
alleged to have been committed.” 


Here the offences.are alleged to have been 
committed on 3rd and 4th March. The 
result ofthe -election was declared on the 
4th ; the complaint was filed on the 15th. In 
support of the rule Mr. Mukherjee argued 
that, the shorter period of limitation refers 
to corrupt practicesand the longer to 
other offences. The reason suggested for 
this; was that it is easier to discover 
corrupt practices and hence a shorter period 
of limitation is prescribed. In our Opinion, 
it is. Impossibledéo say a priori which class 
of offence is easier to detect. But at any 
rate in mcst cages it is impossible to dis» 
cover & corrupt. practice without the 
connivance of the other party to the corrup= 
ticn. To give this suggested interpretation 
to thé section would be both forced and 
meaninglees. We agree with Mr. Roy 
Oboudhury, who appears cn behalf of the 

e) ‘39 OW N 971; 163 Ind, Cas. 735; 63-0 136; 9 


i 
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Orown to oppose the Rule, that the meaning 
is perfectly clear, The period of 14 days 


relates to offences commftted in connection 
with an election and the "shorter period to 


e other offences. ‘For example, the offences 


enac'ed in 8: 28 have nothiog to do with an 
election and accordingly complaints must 
be made Witnin 7 days of the com- 
mission of the offences. In the present 
case the offences in question ure alleged 
to have been committed in connection with 
the election, and in ccnsequence, the com- 
plaint was not barred. The Rule is accord- 
ingly discharged. 
Khundkar, J.—I agree. 


D. Rule discharge d. 


MADRAS HIGH COURT 
Criminal Revision Oase No 450 and Oase 
Reférred No. 14 of 1338 

LAKSHMANA Rao, J. a. 

In re MEKRAJ ALLI SARIB AND OTARRS— 
, AcouseD~ |, MT 
Penal Code (Act XLV of 1880,, ss. 147, 324, 325, 


349, 149— Award of separate sentences under è. 147 
and 99, 334, 325 and 342 read with s. 149, is illegal. 


The award of separate sentences. under s..147 and 


86. 324, 325 and 342 read with s,149, Penal Ovde, 
is illegal. l z 


Or. R. Oase and Oase Refd. for the orders 
by the Sessions Judge, Bellary, in his letter, 


dated June 24, 1938. 
Pablic Prosecutor, for the Orown. - 


Order.—The conviction of the petitioners 
was under s. 147 and ss. 324, 325 and 342 
read with s. 149, Indian Penal Code, and 
the view of the Sessions Judge that s. 108, 
Oriminal Procedure Oode, is inapplicable 
to the case is untenable. Bat the award 
of separate sentences under s. 147 and 
68. 324, 325 and 342 read with s. 149, 
Indian Penal Oode, is illegal and the 
separate sentences awarded under ss, 324, 
325 and 342 read wilh s. 149, Indian Penal 
Oode, are set aside. 
-accueed Nos, 3 and 4 under s. 147, Indian 
Panal Ocde are reduced to tke period 
already undergone as reccmmended by the 
Beseiuus Judge and tke other under B. 106, 
Uriminal Preeedure Code, will stand. 


Order accordingly. 


- | u Pa 


N =D, 


The sentences of` 
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CALCUTTA HIGH COURT 
Oivil Rule No. 1135 of .1938 
Jamiary 4, 1939: 
EpaLny, J. 
AMAL OHANDRA BANERJEE 
—A UCTION*-PURCHASHR—PHTITIONER 
VETSUS 


RAM SWARUP AGARWALLA 
— DroORER-HOLDER—OPPOSITE Party 

Civil Prosedure Oode (Act V of 1908), s. 151, 
0. XXI, rr. 91, 93—9. 151, scope of—Time-barred ap- 
plication under O XXI, r.91, if can be treated as one 
under s. 151 — Auction-purchaser, how can obtain 
refund of purchase-money, stated—Sale not set aside 
application being time-barred—Refund of purchase- 
money, if can be claimed on ground that judgment- 
debtor had no saleable interest in property at time of 
sale— Limitation Act (LX of 1908), s.5—Applicabitity 
to applications under O. XXT, rr 90 and 91, 

Section 151, Civil Procedure Code, can only be 
invoked in a case in which it may be necessary for 
the ends of justice to make an order for which no 
provision is made elsewhere. Hence an application 
under O. XXT, r. 91, Civil Procedure Code, made more 
than 30 days from the date ofthe sale cannot be 
treated as an application under s. 151. Rishee Oase 
Law v. Manik Molla (4), referred to. Dorab Ally 
Khan v. Abdul Agees (34, relied on. [p. 455, col L] 

Outside the provisions of the Code of Oivil Pro- 
cedure, an auction-purchaser has no right to recover 


. his purchase-money merely by showing that the 


judgment-debtor had no saleable inferest. Ram 
arup v. Dalpat Rai 19), relied on. [p. 455, col. 3.] 
The purchaser is restricted to his remedy by an 
application under O. XXI, r. 91, followed by an ap- 
plication under r. 93. If his application under O XXI, 
r. 91 is barred by limitation and therefore dismissed 
and the sale is not in T set aside, then the 
auction- purchaser is not entitled to obtain refund of 
his purchase money only on the ground that the 
judgment-debtor had no saleable interestin the pro- 
arty at the time of the sale. Makar Ali v.Sarfaddin 
M and Juranu Mahamad v. Jathi Mahamad (2), 
erred to 


Section 5, Limitation Act, has no application to 
applications for setting aside sale in execution under 
O. XXI, rr. 90 and 91, Civil Procedure Code. 


O. Rule from an order of the Additional 


District Judge, 24-Parganasat Alipur, dated 


April 29, 1938. 
Mr. Apurba Charan Mukherjee, 
Petitioner. 


Mr. Baidya Nath Banerjee, for the Oppc- 
site Party. 


for the 


Order.—This Rule is directed against an 
order of the learned Additional Judge of 
Alipur, dated April 29, 1938, under which 
he dismissed an application which had 
been filed bv the petitioner Amal Chandra 
Banerjee, in which the latter asked that 
an execution sale which had been held on 
February 25, 1937, might be set aside 
and that he might be allowed a refund of 
the purchase monev which hs had paid in 
his capacity as auction-purchaser at the 
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Bale. The facts of the case are briefly as 
follows : Opposite party No. L Ram Swarap 
Agarwalla, obtained a decree in Suit 
No. 1189 of 1935 oa the Original Side of this 
«Gourt. This decree was transferred for 
execution against ths judgment-debtors 
to the District Oourt of the 24-Parganas. On 
Sep'ember 11, 1936, the decree-holder duly 
attached some property belonging to the 
judgmeni-debtors which comprisad premises 
No 5, Southern Avenue. He caused a sals 
proclamation to be issued on Januiry 10, 
1937, and on February 25, 1937, the property 
was put up forsale and purchased by the 
petitioner subject to certain charges in 
favour of the Calcutta Improvement Trust 
and the Equitable [Insurance Company, Ltd. 
Tnis sale was confirmed on March 31, 1937, 
and the petitioner obtained symbolical pose 
session on May 19, 1937. 

On May 235, -1937, the pet.tioner was 
served with a copy of the plaint in a suit 
which had been‘institated by the Calcutta 
Improvement Trust or the enforcement of 
their mortgage upon the property and in 
that plaint there -was a statement to the 
effect that the premises situated at No, 5, 
Southern Avenne, had already been pur 
chased on Febuary 8, 193/, by a firm 
named Ram Kissen Vas Bagri ın Execution 
Oase No, 215 of 1936. Too petitioner there- 
upon caused enquiries to be made and he 
ascertained that the facts stated in the plaint 
of the Calcutta Improvement Trust were 
correct and that Ram Kissen Das Bagri 
was actually in possession of the premises. 
The petitioner then proceeded on June 15, 
1937, to file the petition in the Oourt of the 
first Munsif at Alipur to which reference 
has already been made. 

As Saad out by the learned Additional 
Judge, it is almost impossible to follow the 
reasoning of the learned Muneif but, as far 
as hig judgment can be understood, he 
appears to have treated the- petitioner's 
applicaticn as one under O. XXI, r. 91, Civil 
Procedure Code, and he found that the j udg- 
ment-debtor had no saleable interest in the 
property sold. Tte application was filed 
about three and a half monthe after the 
date of the sale but the learned Munsif 
held thatit was not time-barred as the 
petitioner had been prevented by the fraud 
of the decree-holder from knowing about 
the earlier sale. He therefore allowed the 
application and set aside the sale which 
had been heldon february 25, 1937, On 
appeal the learned Additional Judge held 
that it had not been established that the 
decree-holder, Ram Swarup Agarwalla had 
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committed any fraud.- He therefore found 
that the petitioner was unable to get the 
benefit of s. 1¢, Limitation Act, and that. 
the application wes time-barred. He agreed, 
however, with the first Oourt in holding 
trat tle judgment-debtor had no interest 
in the property after the first sale, which 
could be described as- a saleable interest. 
In this Conrt itis admitted that the property 
seld -on February 25, 1937, was identical 
with that which was “gold at the previous 
sale. It further appears that both the sales 
were properly held in the course of regular 
éxecuticn proceediags. 

It is first contended that no appeal lay 
against the order'‘of the learned Munsif 
setting aside the sale, on the ground that 
this crder was virtually one under s. 151 
of the Ccde. Tke diffculty in accepting this 
contention is that alttough the petition to 
eet aside the sale purports to be cne under 
O. XXI, rr. 91 and 93, read with s. 151 of 
the Ccde, the order which was actually 
passed by the Jearned Munsif was one 
under O. XXI, r. 92 .2), whereby an applica- 
‘tion under r 91, was allowed and the sale 
was set aside. The law allows an appeal 
_ from such an order under O. XLIII, r. 1 (j). 
This contention must, therefore, fail. 

The position in which the petitioner firds 
bimeelf is certainly a very difficult one, 


When ke purcbased the property on Febru-. 


ary 25, 1937, be probably had no reason to 
suppose that there tad been any previous 
ssle and there seems to be no resson why 
his statement should not be accepted that 
the fact of the previous sale only came to 
his notice on May 25, 1937, when he was 
| Served with a copy of the plaint in morte 
gage Suit No. 32 of 1937. Nevertkeless, as 
there was Lo fraud on the part of the decrees 
bolder, he was prima facie debarred on that 
date from applying to Lave the second sale 
set aside, as more than tbhiry daya had 
elapsed since the date of that sale. At the 
eame time, he had deposited a considerable 
sum of mcney in Covrt as the p.rchare 
price of tLe property sold to him on Febru- 
ary 25, 1937, in which it'has been found that 
the judgment-de tor had no ealeable inter- 
est. This money has been withdrawn by the 
decree-holder who refused to refund it to 
the petilicmer. The question which arises 
for consideration in this case is whether an 
. guction-purchaser is entitled to obtain 
a refund of ‘his purchase money inecircume 


stances such as those which have been dis-’ 


closed i in this csse, 
“The learned Advocate for the petitioner 
admits that the only remedy open to the 
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petitioner is by making an application to 
the executing Court. Whatever mav have 
been the position under tie Oade of 1882, 
the law is now clear that a purchaser at a 
cannot obtkin a 
refund of his parchase-monéy on the ground 
that the judgment-debtor has no saleable 
interest un'ess the sale is set aside. The 
purchaser is restricted to his remedy by an 
application under r.’ $1, which mast be 
made within thirty days from the date of 
the sale under Art. 166 of the sckedule to 
the Limitation Act, 1908 followed by an 
application under r. 93, which may be made 
within three years from the accrual of the 


Tight under Art, 181 : Makar Ali V. Sarfad- ` 


Jathi 
‘Had the application been 


din (1) and Juranu Mahamad v. 
Mahamad (2). 


filed in time, it is prcbable that the peti- © 


tioner would have succeeded in obtaining 


an order setting aside the sale under r, 92. 


(2). With regard to this point, it is urged 
on his behalf that, owing to the unusual 
circumstances of the case, the petitioner 
should, have been allowed the benefit: of 
8.5, Limitation Act, which provides 
certain matters and any other application 
to which tbis section may be made applica- 
ble by or under any enactment for the 
time being in force may be admitted after 
the pericd of limitation prescribed therefor, 


when the appellant or applicant satisfies 
the Court that he had sufficient cause for’ 
not preferring the appeal or making the’ 


application within such period. Even assume 
ing, however,. that the petitioner would 
have been able to satisfy the requirements 
of: the latter part ‘of. the section; I am 
nevertheless of opinion that Lis application 
is not one to which the rection applies. 
Section 5, Limitation Act, has been ex- 

pressly made applicable by law in the cage of 
such applications as tbose under O. XXII, 
r. 9,QOivil Procedure Oode, or those unders. 78, 
Provincial Insolvency Act, but such is not 
the case with applicati-ns toset aside execu- 
tion sales’ under the appropriate sections of 
the Oivil Precedure Code. Tke exclusion 
of these secticns from the operation of s, 5, 
Limitation Act, is probably deliberate as 
it is conceivable that much confusion might 
arise if execution sales coald be easily set 
aside leng after the sale proceeds had been 


distributed to the various parties entitled 


thereto. 
The main contention 
Onis howe 70 Ind. re 606; A I R 1933 Oai. 85; 36 


J 132; 37 O rie 
9 22 OW N 760 
14 


that - 


of the ieatnea ; 


46 Ind. Oas. 783; A J R 1918 Oal, 
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Advocate for the petitioner is that his 
client's application should have been treated 
as one under s. ll, Civil Procedure Code, 
in which case question of limitation 
would have arisen in this particular case for 


consideration. This section dan only be 


invoked in a case in which it may be 
necessary for the ends of justice to make 
an.order for which no provision is made 
elsewhere, The Oode is to prevent the 
abuse of the process of the Court. In my 
„opinion, these conditions are not present in 
this case. As pointed out by Richardson. J., 
in Juranu Mohamad v. Jathi Mohamad 
(2) cited above, under what we 
may term the general law apart 
from statnte. “there is no warranty of 
title at a Court sale.” The legal position 
with reference to such matter is summarized 
as follows by the Judicial Gommittee of the 
Privy Oouncilin Dorab Ally Khan v. Abdul 


. Azeez (3): 


“Now it is, of course, perfectly clear that when 
the property has been so sold under a regular exe- 
cution, and the purchaser is evicted under a title 
paramount to that of the judgment-debtor, he has no 
remedy against either the Sheriff or the judgment- 
“debtor. This, however, is because the Sheriff is 
-authorized by the writto seize the property of the 
execution debtor which lies within his territorial 
otio: to pass the debtor's titleto it 
without warranting that title to be good.” | 
aoe Lordships proceed to point out 
that 

“what the Sheriff proposes to sell is only the right, 
title and interest, whatever that may be, of the 
judgment-debtor.” 

The judgment also contains another pas- 
it in which the principle is laid down 
that 

“the Sheriff may be held to undertake by his conduct 
that he has seized and put up for sale the property 
sold in the exercise of his jurisdiction although when 
he has jurisdiction he doas not, in any way, warrant 
‘that the purchaser had a good title to it or guarantee 


“- that the purchaser shall not be turned out of posses- 


sion by some person other than his judgment- 
debtor.” 


‘ The position adopted by the learned 
Advocate for the petitioner in this case is 
that, as his client had no means of knowing 


that there had been a previous Court sale 


when he purchased the property on Febru- 
ary 25, 1937, and had no notice of such sale 
until May 25, 1937, it would be against 


- reason and conscience to allow tbe decree- 


holder, Ram Swarup Agarwalla, to retain 
the purchasemoney. In’ support of his 


contention he places considerable reliance . 


upon the judgmentof Page; J. in Rishee Case 
Law v. Manik Mollo (4), In that case 
(3)3 O 806; 951A116;8 O L R 539; 3Suther 519; 3 
Sar. &18 (P O). 
(4)430L J 418; 96 Ind. Oas, 64; A IR 1936 Oal. 
971; 53 O 758, Ta 
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Page, J., seems to have held the view that 
in certain circumstances sn auction-pure 
chaser might even maintain a suit to obtain 
a refund of his purchase money ia a oase 
in which the judgment-debtor had no 
sileable interest. In this respect, however, 
I am of opinion thit the law has been more 
correctly stated in the earlier decisions of 
this Court cited above Juranu Mahamad v. 
Jathi Mahamad (2 , Makar Ali v. Strfaddin 
(1) and a similar view wis adopted by the 
Allahabid High Court ia the case of Ram 
Sarup V. Dalpat Rai (5) in which the 
learned Judges accepted the position that, 
outside the provisions of the Oode of Civil 
Procedure, an auction: parchser has no right to 
recover his purchase-money merely by show- 
ing that the judgment: debtor had nosaleable 
interest, Ths learned Advocate for the 
petitioner, however, asks me to apply the 
principles laid down by Page, J. in Rishee 
Case Law v. Manik Molla (t) for the 
purpose of enabling his client to sustain an 
application for the refund of his purchase 
money under s. 151, Civil Procedure Code. 
If he had been able to show that the sale 
which was held on February 25, 1937; was 
held without jarisdiction, as was the case 
with the Sheriff's sale with which the 
Judicial Committee were dealing in Dorab 
Ally Khan's case (3) cited above, there 
would have been some force in his contene 
tion. Similarly, the position might have 
been different ifit had been established 


that there had been ` any fraud or 
misrepresentation on the part of the 
decree-ho'der. Here, however, we are 


concerned with a gale properly held in 
regular execution proceedings in connection 
with which no fraud on the part of the 
decree-holder or jndgment-debtor has been 
established. In such a case it is clear from 
the priaciples laid down by the Judicial 
Conmittee In Dorab Ally Khan's case (3) 
that the maxim caveat emptor must apply, 
and that being the general law, it would, 
in my view, be improper to allow the peti- 
tioner to take advantage of the provisions 
of s. tal of the Cade merely for the purpose 
of benefiting from the ssatutory exception 
tothe general law on this poiat which ig 
provided in O. XXI, rr. 91 to 93, Civil Pro- 
cedure Oode. I must, therefore, hold 
that the petitioner is not entitled 
to ob ain a refund of his purchise-money 
and that the decision of the learned Ad- 
ditional Judge is correct, The Rule is 


(5) A I R 1921 All. 377; 58 Ind. Cas. 105; 43A 60; 18 
A L J 905. 
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therefore, discharged. I make no order 
regarding the costs of this Rule. 


S. Rule dischargel. 


PESHAWAR JUDICIAL COMMIS- 
SIONER'S COURT 
Civil Revision Petition No. 1 of 1939 
July 11, 1989 
ALMOND. J. O. AND Soort, J. 
AUTAR SINGH 8 AOHARAJ SINGH 
—PETI TIONER 


VETEUS 
Musammat JOGINDAR KAUR— 
RESPCNDENT 

Civil Procedure Code (Act V of 19085, 88. 593, 2 (11) 
— Hindu son becoming owner of father's property by 
aurvivorship— Whether legal representative~W kether 
bound to provide out of estate descending to him, 
maintenance payable by late proprictor—Matntenance, 
if can be enforced against entire property or only 
against one charged with it, 

The definition of the term “legal representative” as 
given in s. 2 (11), Oivil Procedure (ode, includes 
the son who becomes owner of his father’s property 
by virtuejof survivorship, for, he does represent in law 
the estate of the deceased and at any rate it is he 
who intermeddles with the estate of the deceased. 
As a Hindu son, he-is legally bound to provide out of 
the estate which descends to him, maintenance for 
those persons whom the late proprietor wag legally or 
morally bound to maintain. It cannot be contended 
that the particular property charged for maintenance 
ean alone be proceeded against. According to Hindu 
Law the property inherited by theheir is lable for 
the maintenance of the persons entitled to mainten- 
ance. If a charge is placed upon a specified property, 
it is only for the sake of convenience, and it does not 
amount tosurrender of the right given by law on the 
entire property. [p. 457, col. 2.) 


O. R. P.from the order of the Additional 


District Judge, Peshawar, dated December 
10, 1938. 


Lala Charanjit Lal, fur the Petitioner, 


Messrs, Hukam Chand and P.C. Kapur, 
for ihe Respondent. 


Soofi, J.—This revision arises out of 
a dispute over maintenance, S, Ram 
Singh married Musammat Jogindar Kaur, 
respondent, on September 1 I, 1929. He died 
on January 3, 1930. After hig death a 
dispute arcse between his adult son 
S. Acharaj Singh and Musammat Jogindar 
Kaur. S8. Kirpal Singh, Hony. Sub» 
Judge, Peshawar, settled the dispute by 
arbitration. He gave his award on J anuary 
17, 1930, and ıt was made the rule of the 
Oourt.son the fclliowing day, Accordjng to 
this award Musammat Jogindar Kaur Was 
entitlede to maintenance at the rate of 
Rs. 130 per mensem in addition to a house 
rent of Rs, 30 per mensem to which she was 


AUTAR SINGH v. JOGINDAR KAUR (PESH.) 


184 10 
eligible till 8 Acharaj Singh built a house 


for ker. oe 
On October 2, 1933, Acharaj Singh 


- sued for a declaration that the amount of 


aintenance be reduced. The Sab-Judge 
y his decree dated March 9, 1935, reduce 
itto Rs. 65 per mensem. The Additional 
Judge on appeal raised the amount to 
Rs. 100 per mensem. The order ot the 
Additional Judge was confirmed by a Bench 
of this Court on the revision side by the 
order dated May 6, 1936, Acharaj Singh 
died on October 25,1937. On January 
6, 1938, Musammat Jogindar Kaur applied 
for execution against 8. Autar Singh, the 
minor son of 8. Acharaj Singh.- S. Autar 
Singh was represented by his mother 
Musammat Harnam Kaur. It was contended 
that Rs. 12,077-4-8 had already been received 
by Musammat Jogindar Kaur in connection 
with-her maintenance, and the claim was 
for a sum of Ra. 1,017-10-0. Objections were 
filed on behalf of S. Autar Singh. The 
objections brought out three points, which 
are as follows: (1) That the decrees of the 
years 1930 and 1936 were of a declaratory 
nature, and are hence inoperative; (2) 


That 8. Autar Siogh has become an owner - 


of the property not as the legal represent- 
alive of his father, bat in his own right, 
by virtue of survivorship; (3) That the 
family is under heavy debis and until the 
debts are paid, the question of maintenance 
does not arise. The Senior Sub-Judge by 
his order dated April 2, 1938, disallowed the 
objections. The Additional Judge by his 
order dated December 10, 1938, dismissed 
the appeal sgainst the order of the Senior 
Sub-Judge, 

Now a revision petition has been institu- 
ted in this Oourt on behalf of 8. ‘Autar 
Singh. It has been argued on behalf of 
S. Autar Singh that he is not the legal re 
presentative of his father 8. Acharaj 
Singh, because he dces not come under the 
definition of the term “legal representative” 
defined in s.2 (11), Civil Procedure Code, 
which reads as follows : — 

“Legal representative means a person, who in law 
represents the estate of a deceased person, and in- 
cludes any person whointermeddles with the estate 
of the deceased, and where a party sues or ig sued 
in a representative character the person on whom 


the estate devolves on the death of the party so 
suing or sued.” 


The learned Oounsel contends that his 
olent being a Hindu survivor the case is 
not covered by s. 53, Civil Procedure Code. 
We donot find any force in this argument. 
The definition of the term “legal represente 
ative”, as quoted above, does include the 


7 
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petitioner for Łe does represent in Jaw the 
estate of the deceased and at any rate it 
is he who intermeddles with the estate of 
the deceased. Section 53, Civil Procedure 
Oode, reads as follows : 

“For the purposes of s. FO and e 52 property in 
the hands of a son or other descendant which is 
liable under Hindu Law for the payment of the debt 
of a deceased ancestor,in respect of which a decree 
has been passed, shall be deemed to be the pro- 
perty ofthe deceased, which has come to the hands 
oA the son or other descendant as his legal represent- 
ative’, - 

Section 50, Civil Procedure Oode, relates 
tothe execution of a decree passed against 
the estate of a judgment-debtor, who dies 
before the decree has been fully satisfied. 
Section 52, Civil Procedure Code, relates to 
the passing of and the execution of a decree 


against the legal representative of a de~ 


ceased person, where the decree is sought 
for the payment of mcney out of the pro- 
perty of the deceased. In both of these 
sections the Jegal representative is saddled 
with personal liability to theextent of the 
property of the deceased, which came into 
his hendes, if he fails to give a satisfactory 
account of that property. Sections 50 and 
52, Civil Procedure Code, have been made 
applicable by virtue of s. 53, Civil Procedure 
Oode, to a Hindu, who would possibly other- 
wise escape his liability under those two 
sections. By the decree of the years 1930 as 
modified by the decree of the year 1936 
S. Acharaj Singh had undertaken a liability 
to pay a specified amount to Musammat 
Jogindar Kaur as her maintenance every 
month. The estate of S. Acharaj Singh has 
descended to his eon 8. Autar Singh, peti- 
tioner. He is bound to satisfy the liabili- 
ties of hig deceased father by virtue of the 
provisions of s. 53, Civil Procedure Code, 
Asa Hindu gon, 8S. Autar Singh, under 
3. 290 of Malla'’s Hindu Law has the pious 
liability to pay off his father’s debts, which 
are not tainted with immorality if he gets 
into possession of his father’s property. 
Under s. 544 of Mulla’s Hindu Law the 
heir is legally bound to provide out of the 
estate, which descends to him,:mainten- 
ance for those persons, whom the late 
proprietor was legally or morally bound 
to maintain, He inherits the estate subject 
to the obligation to provide for such 
maintenance. In the present case, 8. Acharaj 
Singh was both morally and legally bound 
to pay Maintenance to Musammat Jogindar 
Kaur. That obligation has descended to 
his son, who has inherited his property. 


The learned Counsel for the petitioner has 
tried to distinguish the authorities cited 
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before the two lower Courts, in support of 
the decisions arrived at by them, but he 
bas not cited by authority in support cf the 
proposition put forward by kim. We find 
that the rule in Rudra Partab Singh v. 
Sardar Mahesh Partab Singh (1), regarding 
the interpretation of s. 53, Civil Procedure 
Code, confirms our views, for, it bas been 
held there that a decree-holder, who has a 
decree against a Hindu father, can proceed 
in execution after his death against the 
joint ancestral property in the hands of 
the son, and cantreat the son as the legal 
representative of tke judgment-debtor, 
provided the property is liable under the 
Hindu Law. 

The learned Oounsel for the petitioner 
has further argued that in case his client 
be held liable for the maintenance of 
Musammat Jcgindar Kaur, respondent, the 
maintenance ought to be enforced against 
the property on which the charge was 
placed in respect of it. The learned Counsel 
relies upon Minakhshi Achi v. Chinnappa 
Uddayan (2), where an attachment had been 
made of the property charged with the 
maintenance; it was held that as the prc- 
perty had been chargedin the decree for 
maintenance, itcould be sold in execution 
of the decree, even though the son had not 
been made a party to the decree. The 
learned Counsel's argument is that in this 
case since the charge for the maintenance 
had been put by the award of the arbit- 
rator on a property known as a serai 
situated in. Pipal Mandi, the execution 
should be taken against that property only, 
in view of the ruling cited above. We do 
not think this argument carries any force, 
In Minakhshi Achi v. Chinnappa Uddayan 
(2), the property on which the charge had 
been placed had been attached, ‘and the 
decision in that case was that such proe 
perty could be sold. In the present case 
the property, on which the charge had been 
placed, had not been attached at all. The 
objecticn put forward by the petitioner 
was notin respect of the property, which was 
being attached, but was ig respect of his 
liability in general. The learned Oounsel can- 
not be allowed to take up a pcsition at this, 
stage, which wasnot taken up by bim in the 
objections. Moreover, the rule in Minakhst 
Acht v. Chinnappa Uddayan (2), cannot be 
interpreted to mean that the particular pro- 
perty specifically charged for the maiften- 
ance can alone be proceeded against. Accords 


(1) AIR 1925 Al. 471; 88 Ind, Oas. 200; 234 L J 
467. 
(3) 24 M 689, 
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ing to Hindu Law, the property inherited by 
heir is liable forthe maintenance of the 
persone entitled to maintenance. If a charge 
is placed upon a specified property, it is 
only for the sake of convenience, and it 
does not amount to surrender of the right 
given by law on the entire property. 

The learned Counsel did not press the 
point regarding the indebtedness of the 
“estate, and quite wisely. too, because it had 
not been established in the lower Oourt 
that the estate was Bo heavily in debt, that 
it had no asse‘s to provide maintenance for 
Musammat Jogindar Kaur. Nor did he press 
the proposition that the decrees being of a 
declaratory nature are not executable. We 
‘therefore ccme to the conclusion that the 
decision arrived at by the lower Courts 
was correct. ' We dismiss the revision-peti- 
tion with costs. Pleader’sfee Rs. 32. 


D. Revision dismissed, 





LAHORE HIGH COURT 
Criminal Revision No, 849 of 1938 
a4 July 27, 1938 
Ram LALL, J. 
M A. KHAN — PETITIONER 
versus . 
EMPEROR—Opposita Party 


Oriminal trial —Summary trial — Cases against 
Government servants, whether can be tried summarily 
—Oontest on point, whether trespass was on railway 
land or P. W. D. land, whether makes the case one 
triable summarily. 

It cannot be laid down as a proposition that a 
Government servant should not be tried summarily 
or that generally the summary procedure is inap- 
propriate in cases in which Government servants are 
accused, There,are cases in which, though Govern- 
ment servants are involved, the summary procedure 
would be more appropriate than an ordinary and 
protracted trial. It is a question to be determined 
on the facts of each case whether one mode of trial or 
the other should be employed. Robert John v. Emperor 
(1), Mohammad Abdullah v. Emperor (3), Emperor v, 
Bashir (3) and Emperor v. Rustomjt Mancharjt (4), 
distinguished. 

Wherein a case under s, 447, Penal Oode, the only 
point of law that has been hinted at is that the 
trespasa,if any, was committed not on Railway land 
but on land belonging to the P. W. D. then a contest 
on this point, even adsuming that it has an im portant 
bearing on the merits of the case, does not make the 
case one which should not be tried summarily. |p. 
459, col. 1.) 


Or, R. case reported by the Additional 
Sessions Judge, Lahore, in No. 29 of 1938. 


-Mr. L. Chaman for Mr. M. A. Khan, for 
the Petjtioner. 


Ohaudbri Nazir Hussain, -Assistant Legal 
Remembrancer, for the Orown, 


a al 
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Order.—This is a reference by the 
Additional Sessions Judge. of Lahore in 
which he recommenda, ,though he does 
not specifically say so. that the order of 
the Additional District Magistrate, Lehore, 


“dated April 8, 1938,, holding that the case 


in question was one which should be tried 
summarily, be set aside and the Additional 
District Magistrate directed to try it as: 
an ordinary warrant case. The learned 
Additional Sessions Judge buses this recom- 
mendation on two considerations: ‘a) that 
there are important pointsof law involved 
in the case ; and (b) that one of the accus- 
ed petitioners is a Government servant 
and, therefore, onthe authority of Robert 
John v. Emperor (1), the summary proce- 
dure, though not illegal, was most inap- 
propriate in his case. The learned Additional 
Sessions Judge has not indicated what the 
difficult points of law are and Mr. L. 
Chaman, who appeared for one of the 
accused petitioners, vaguely suggested that 
this was atest case, without indicating how 
it became atest case and what obscure 
principle of law was intended to be put to 
the test. To my mind the case appears to 
be quite simple. The only point of ‘law. 
that bas been only hinted at is that the 
trespass, if any, was committed not on 
Railway land but on land belonging to the 
P. W. D. I amunable to see how a contest 
on this point, even assuming that it has 
an important bearing on the merits of the 
case, makes thiscase one which should not 
be tried summarily. The next point urged 
both in the order of reference and by Mr. 
L. Chaman is that Mr. Miller, one of the 
accused petitioners, is a Railway guard and 
therefcre should not ba tried summarily. 
The learned Assistant Legal Remembrancer. 
who appeared in this Gourt and resisted 
the order of reference, has stated before 
me that Mr. Miller is no longer in Railway 
service. Mr. Miller has not appeared 
before me to deny the statement and Mr. 
L. Chaman, who appeared for M. A. Khan 
one of the accused in the case, said that 
though he had no definite information, he 
was informed by the said M.A. Khan that 
Mr, Miller was under orders of suspension. 
Whether this be so or not, it does not 
appear to me to make any material differ- 
ence in the view that I have taken of the 
matter. Asa question of law, pure and 
simple, am unable to assent to the pro- 
position that a Government servant should 

<1) AI B'1982 Lah, 188; 135 Ind, Oas, 220; (198%) Or. 
on qe 33 Or, L J 108; 33 P LR 177; Ind, Rul. (1933) 

ah. 93, 
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not have been tried summarily or that 
generally the summary procedure is inap- 
propriate in cages in which Government 
‘servants are accused. -I caneasily imagine 
cases in which though Government servantg 
are involved,the summary procedure would 
‘be more appropriate than an ordinary and 
protracted trial. It appears to me to bea 
‘question on the facts of each case whether 
one mode of trial or the other should be 
_employed. 

_J have been referred to several decided 
cases by the learned Counsel for M. A. Khan 
in support of this contention. In Moham- 
mad Abdullah v, Emperor (2), it was held 
that the summary procedure was not proper 
where a lengthy inquiry extending over 
several monthe and the reading of an ela- 
borate judgment to support the conclusions 
of the trial Court was necessary. I am in 
complete agreement with the views express- 
ed in this case, but I am quite satisfied 
that’ the conditions mentioned in that 
authority do not exist in the present case. 
In Robert John v. Emperor (1), there were 
several grounds on’ which it was’ held that 
“trial by summary procedure had caused 
“prejudice to the accused in that case. That 
case was originally before a Magistrate 
‘of the Second Olass and was transferred 
to the file of the Additional District Magis- 
trate without notice to the accused who 
‘was then tried summarily. The accused 
was not even informed that the Additional 
‘District Magistrate was proposing to try 
the case summarily, andeventually he was 
sentenced toa fine which was not appeal- 
able but would have been appealable if he 
had been tried by the Court which was 
originally seized of the case, It was held, 
- therefore, that in fact the accused had been 
“prejudiced by the procedure adopted. The 
Sessions Judge who reported the case to 
the High Oourt for orders on the above facts 
no doubt said in his order of reference that 
‘the summary procedure was most inappro- 
priate where Government servants were 
‘involved. The learned Obief Justice who 
‘accepted the reference held that the sum- 
mary procedure was inappropriate in that 
particular case," a case which was based 
“more on prejudice caused to the. accused 
than on the status of the acsused. I do not 
understand Sir Shadi Lal, O. J. in accepting 
the reference in question to have assented 
to the broad proposition that Government 
‘ servants should, as a rule, never be tried by 
(3) A I R1934 Lah. 243; 150 Ind. Oas. 24; (1934) Or. 


Oas. 466; 85 Or. L J 1094; 15 L 610; 36 P L R 128; 6 
R L832. 
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the summary procedure. Where prejudice 
can be shown different considerations arise. 
It was suggested that the accused in this 
case proposed to put in several documents 
and tender lengthy written statements in 
defence. I have no reason to suppose that 
the learned Additional District Magistrate 
will refuse to receive these documents, if 
relevant, or to put on the record and consi- 
der the written statements, however lengthy, 
so long as they are relevant to the case. If 
he does refuse, a case of prejudice will 
probably be madeout and this Court will 
then no doubt interfere, if moved in the 
proper way. In Emperor v. Bashir (3), a 
previous convict, who had already been 
bound down under s. 109, Criminal Proce- 
dure Code in a personal bond with one 
surety, was tried under s. 411, Indian Penal 
Code. It was held there that the congee 
quences of the conviction to the accused 
and his surety would be so grave that a 
full hearing and record was desirable. I 
can see no such necessity in this case. It 
has been suggested that a conviction in 
the present cass would-involve the dismissal 
of Mr. Miller by the N. W. Railway. This 
16 not necessarily so, and in any case the 
N, W. Railway can terminate the services of 
a railway guard on one month's notice and 
discharge him without assigning further 
cause. In Emperor v. Rustomjt Mancharji 
(4), the main question was whether or not, 
the running of aflour mill constituted a 
nuisance and this was held to have been an 
issue which should have been fully tried, 
because in the decision of this issue a 
considerable body of evidence would have 
to be led. This case, too, does not appear 
to meto help the accused petitioners in 
any way. 

I can see no indication on the record nor 
has any suggestion been made to me that 
the learned Additional District Magistrate 
will not deal with the case with fairness and 
independence and, in these circumstances, 
Iam unable to accept the reference made 
by the learned Additional Sessions Judge, 
The case will, therefore, go back tothe Ad- 
ditional District Magistrate, Lahore, for 
disposal according to law. 


D. . Reference rejected. 

(3) A IR 1929 A, 267; 115 Ind. Oas. 614; 30 Or. L J 
503; Ind. Rul. (1929) All. 390. 

(4 A I R 1921 Bom. 370; 64 Ind, Oss. 501; 23 Or. L 
J 21; 28 Bom. L R 984. 
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.MADRAS HIGH COURT 
Oriminal Appeals Nəs. 337 and 339 of 
. 1938, and Oriminal Revision Oase No. 77 
and Taken Up No. 3 of 1939 
January 20, 1939 
PANDRANG Row, J. 
In re OHINNA VIRA REDDY AND crugEes— 
APPRLLANTS 
Penal Code (Act XLV of 1860), s. 467—Sentence 
of fine alone, if according to law—Attesiore to 
forged valuable security, if can plead that they 
signed it believing in representation of others. _ 
Section 467, Penal Code, requires that some im- 
prisonment should be awarded if a person is con- 
victed under that section. The sentences of fine alone, 
is, therefore, not in accordance with law. [p. 453, col, 


M here is no estoppel which bars an accused 
raon in any case from pleading that he had n» dis- 
onest or criminal intention. Attestora to a forged 
valuable security can plead that they signed believ- 
ing in the representation of others and consequently 
had no oriminal intention. In other words, there is 
nothing to prevent the attestors from pleading that 
they were foolish and not criminal in what they 
did. {p. 462, col, 2.) 
Or, As, and Cr. R. O. against an order of 
the Sessions Court, Bellary Division, dated 


July 11, 1938. 


Messrs. P. Chandra Reddi and 5, 
Narasimha Iyengar, for the Appellants, 


The Public Prosecutor, for the Crown. 


. Judgment.—These appeals arise out of 
the case tried by the Sessions Judge of 
Bellary in which six persons were charged 
with forgery of a valuable security and 
sentenced under s. 467, Penal Code, as fol- 
lows: Accused No. 1 to 2 years’ rigorous 
imprisonment, accused No 5 to 18 months' 
rigorous imprisonment; the remaining 
accuseds Nos. 2, 3, 4 and 6 to fines, namely 
Rs. 50, in the case of accused Nos. 2 and 3 
and Rs.15 and Rs. 100, respectively, in the 
case of the other two accused. -: Appeal 
No. 337 is by accused Nos. 1 and 5 and the 
other appeal is by accused ‘Nos, 3 ard 6. 
Accused No 4 who was sentenced to pay 
a fine of Rs. 15, has not appealed, but hia 
case rests exactly on the same basis as that 
of accused Nos, 2 and 3, these three persons 
being the attestors to the document alleged 
to be forged. Acctised No.1 is the person 
for whose benefit the alleged forgery is 
said to have been committed. Accused No. 5 
is the writer and accused No. 6 is the joint 
execatant of the document, the suggestion 
of the prosecution being that thie joint 
execution was resorted to for the purpgse of 
lending greater plausibility to the document 
and for the purpose of inducing the belief 
that it is wholly genuine. og 

The facts of the case may be briefly 
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stated. There was litigation between P, W.- 
No. 1, Chinna Venkaiya and accused No. 1 
in which P. W. No. 1 wags the plaintiff. 
Accused No, 1 owed him money on more 
than one account and apparently accused 

o. I was not in a position to pay what 
was due by him. The suits were to come 
on for hearing on February 16, 1937, and on 
that date two ex parte decrees were passed 
by the District Munsif, one for Rs, 884 and. 
the other for Rs, 183. Another decree had 
been obtained by the son of P. W. No.1 
who is P. W. No. 9 against accused No. 1 
and there was an application to set aside 
that decree. The document alleged to have 
been forged, namely say Ex. E, covers all 
these three items, that is to say, the amounts 
due under these three decrees,as well as 
an alleged debt dae jointly to P. W. No. 1 
and accused No. 6 on a promissory note for 
Rs. 250. The total amount covered by the 
document which purports to be a receipt is 
Rs. 2,000. It alleges that a certain portion 
was given up out of tte amount due by 
accused No. 1 to P. W. No. 1 and his son. 
It purporis to acknowledge the receipt of 
alump sum in full satisfaction of all the 
claims- and it purports tohave been exe- 
cuted by accused No., 6 and by P. W. No, 1 
on October 29, 1937. On the same date, 
the mortgage deed, Ex. S, was executed by 
accused No. 1 in favour of his brother-ine 
law Bhima Reddi, O. W., No. 1 under which 
he is supposed io have borrowed from his 
brother-in-law Rs. 2,000 in cash for the 
purpose of making the payments recited in 
Ex. E. That mortgags deed, Ex. S consisted 
of three sheets but the document now filed 
consists only of two sheets, the third sheet 
being absent. The missing sheet admittedly 
contained the signature of P. W. No.1 as 
an attesting witness. The cage for the proe 
secution is that this signature is also a 
forgery and that that sheet has been kept 
back deliberately by accused No.1 when 
he filed Eg. E into Court. Accused No. I'g 
version was that the son-in-law of P. W. 
No. 1, namely P. W. No. 4, snatched from 
his pocket, a bundle of papers including the 
mortgage deed and the receipt in question 
and that he was able to get back only the 
mortgage document minus the last sheet 
which remained with P. W, No. 4 and that 
P. W. No. 4 has suppressed it. The pcint 
will have to be decided later on which 
version about the missing sheet of the 
mortgage deed is true. 

The case for the prosecution is that on 
November 13, 1937,- accused No. ] brought 
the receipt Ex. E tọ P. W. No. 4 while. he 
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was in the shop of P. W. No. 6 which 
adjoins P. W. No, 4s master’s shop and 
asked him to siga it as an attesting witness. 
The document then contained the signatures 
of the two executants, that is, accused No. @ 
and P. W. No. 1 and also the signatures 
of the three attésting witnesess accused 
Nos. 2 to 4. Tne document even now contains 
the figure “4" and it was left blank for the 
purpose of getting the signature of the 
fourth attestor. P. W., No.4 after reading 
Ex. E was not satisfied that it was all 
right and he sent for P. W. No. 1, his father- 
in-law, and when he came, there: he asked 
him whether he had received the money as 
recited in the receipt and P. W. No. 1 told 
him that he had received no money whatever 
and had given no receipt. Very shortly 
afterwards, P. W. No. 4 went tothe Police 
Station and there made a writtent complaint 
to the constable in charge of the Police 
Station, P. W. No.2 at9 a.m. That come 
plaint is Ex. Q. About a quarter of an 
hour afterwards, accused No. 1 went to the 
Police Statin and made a complaint-to the 
same constable. Both the complaints related 
to something which took place at about 8 
A. M. that morning. In the complaint by 
P. W. No. 4, Ex. Q, the substance was 
as related by him during the trial, 
namely that the receipt was offered to him 
for the purpose of affixing his signature as 
an attesting witness, that he enquired of 
his -father in-law and found that he -had 
granted no receipt and had received no 
Money and therefore he was complaining 
about it. In the other complaint by accused 
No. Ex. R, it is stated by accused No, 1 
that P. W. No. 4 took from his pocket- the 
receipt and some documents and that he got 
back all the documents except the receipt. 
In this complaint there was no mention 
made of: the fact that any of the sheets of 
any of the documents remained behind with 
P. W. No. 4, or was not obtained back by 
accused No.1. This clearly shows that the 
present defence of accused No, 1 that the 
missing sheet was left with P. W. No. 4 that 
morning cannot be true and that the evi- 
dence of P. W. No: 4 on this point is entitled 
to acceptance. 

The fact that what tcok place at 8a. m. 
that morning was as related by P. W. No. L 
i8 established not only by his evidence but 
also by the evidence of the people who were 
present at the time when the receipt, Ex. B 
was tendered by accused No. 1 to P. W. 
No. 4 for his signature as an attesting 
witness, namely P; Ws, Nos. 010 & There 
is no reason to-disregard this evidence ag 


tr re OBINNA VIRA BADDY (MADR.) - 


464 


it appears to be quite disinterested, and as 
observed by the Jearned Sessions Judge, 
there is this “strong body of evidence’ to 
show that the prosgecation version as to how 
the receipt passed from the hands of 
accused No. 1 to P. W. No. 4 is true and 
that the story of accused No. 1 that some 
papers were violently taken away from him 
by P. W.No. 4 that morning cannot be 
true. No doubt the signature in Hx. E 
appears to be so similar to the genuine 
signature of P. W. No. 1 that it is probably 
a genuine signature. The explanation of the 
genuine sigtiature given by P. W. No.1 is 
that he gave some papers with his sigaature 
to his Vakil's office and that oue of such 
papers might have been abstracted or got 
from the Vakil’s office by accused No. 1. 
He is himself unable to say definitely that 
the signature in Ex. E is not his; nor is 
he able to say that it is his. It appears to 
me that in all probability the signature is 
genuine and the version that a blank paper 
containing the signature of P. W. No. i 
must have been obtained by accused No. 1 
is more likely to be true than that the 
sigoa'ure io Ex. E is itself nol genuine. 

‘Lhe question remains whether the docue 
ment itself is aforgery, in other words, 
whether P. W. No. 1 ever executed a receipt 
Lke Ex. E. On this point, the evidencs of 
course of P. W. No, Lis clear that he never 
executed any such receipt and that he 
received no payment and did not agree to 
give ‘up any portion of his claim. He 
brought his accounts into Oourt to support 
his story to the effect that nothing was 
paid: to him on October 29, 1937, as stated in 
Ex. E. Accused No. 1 himself was not 
admittedly in a position to find the money 
out of his own cash resources. According 
to-him he borrowed tue whole amount from 
O. W. No. 1 whois his own brother-in-law. 
The evidence of O. W. No, 1 which has been 
rejected by the Oourt below itself shows 
that- O. W. No. 1 was not likely to have 
been in a position to find so much money 
as Rs. 2,000. His evidence has been 
rejected in toto by the learned Judge who 
for reasons which canndét be discovered 
thought fit to examine him as a witness for 
the Uourt apparently in ignorance of the 
fact that he was a close relation of accused 
No. 1 and was in all probability an 
accomplice. 

Another part of the prosecutiof cage 
which is also established by the evidence is 
that there was no joint debt ue to 
P, W. No, 1 and accused No. 6 as recited in 
Ex. E,-P. W. No, 1 denies.it and no attempt 
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has been made by the defence to discredit 
hië oral evidence on the point by getting 
his accounts put in tocontradict him, Nor 
has any other evidence been offered by 
the defence to prove the existence of a 
joint debt at any time. I have no hesita- 
tion in agreeing with the trial Judge that 
this psrt of the prosecution case 18 also 
established, namely that the joint debt 
referred to in Ex. E isa fictitious one and 
that it was recited because 1t was necessary 
for the purpose of giving greater 
plausibility to Ex. E, 60 that the joint 
executant may sign on stamps, the signature 
of P. W. No. 1 on the paper being one 
which ig not on stamps. It is clearto my 
mind that the entire document was fabri- 
cated in the sense that no transaction took 
place and that it was never executed by 
P. W. No. 1 who -is the person malaly 
affected by it. The falsity of the document 
ig in my opinion, established beyond all 
doubt andthe conclusion is irresistible shat 
accused No. 1 for whose benefit the 
document must have been executed and 
accused No. 5 who wrote 1t are un- 
doubtedly guilty of forgery. Their convic- 
tions are, therefore, right and the sentences 
do not appear to me to be unnecessarily 
severe having regard to the nature of the 
ffence: 

i As regards accused No, 6, he was also a 
necessary petty for the purpose of perpetrat- 
ing the forgery and. it is impossible to 
resist the conclusicn that he must have had 
the intention of taking part in bringing 
into existence & forged document for the 
purpose of defrauding P. W. No. 1 and that 
he cculd not have acted innocently. The 
circumstances established in the case 
exclude an honest intention. The. infer- 
ence to be drawn from the established facts 
is that accused No. 6 also must have 
knowingly taken part. in bringing into 
existence a ducument which he must have 
known tobe aforgery so far as P. W. No. 1 
was concerned. The sentence imposed on 
him js only a fine, Rs. 100, and in default, 
three months’ rigorous imprisonment, 
Section 467, however, requires that some 
imprisonment should be awarded if a 
person -is convicted under that section. The 
sentence of fine-alone, which is imposed by 
the Court below,-is therefore not in accord- 
ance with law. It is, however, not quite 
necessary in the interests of justice that the 
sentencg should be enhanced. The Public 
Prosecutor also does not want that notice 
should go to show cause why enhancement 
' abould not be ordered.. In the circum: 
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stances I think it is sufficient to point out 
that the sentence is not in strict accordance- 
with law. As the impropriety cannot be 
paid to cause prejudice tothe accused cone. 
cerned, it is not necessary to take up .the 
matter further in revision in order to 
enhance the sentence passed upon 
accused No. 6. He has had a lesson, and the 
interests of justice do not imperatively 
require that the sentence should be enhanced 
to one of imprisonment. 

As regards the attestors, accused Nos. 2, 3. 
and 4, only 2 aud 3 have appealed and 
accused No. 4 has not appealed but their 
cases stand on the same footing. Their 
case in the Magistrate's Oourt was that 
they acted honestly and . believed that 
the document wus a genuine one and 
had been signed by P. W. No, 1. The 
learned Judge who tried the case says as 
follows: 

“Coming finally to the three attestors, aconsed 
Nos. 2, 3 and 4, I am quite satisfied that as pleaded by 
them in the lower Court, they were meka b upon to 
Bign by accused No, 1 and that they never saw 
P. W. No. l sign at all. The gullibility of the 


villager in the matter of attesting documents is 
notorious.” 


One would expect after this observaticn 
that the learned Judge would kave thought 
that in this case also the attestors were 
only gullible and nothing more and theree 
fore could not be held to be guilty ofa. 
criminal offence like forgery of which a 
fraudulent intention is an _ essential 
But the learned Judge seems 
to have thought that an attestor to a 
valuable security stands on a somewhat 
different footing and places himself, in a 
position of great responsibility and that 
such an altestor “cannot be heard to say” 
that he signed believing in the ‘repre- 
sentation of others and therefore had no 
criminal intention, This is a proposition 
with which I must express my dissent 
emphatically. There is no estoppel which 
bars an accused person in any case from 
pleading that’ he had no dishonest or 
criminal intention. In other words, there 
was,in this case, nothing to prevent the 
attestors from pleading that they were 
only foolish and not criminal in what they 
did and the learned Judge in acting -on 
his view that such a defence or plea was 
not open to them has gone wrong in con- 
Victing them as his previous observations 
show that Le would have been inclined.to 
accept that plea if that plea had been 
open. As observed by him, the attestora 
had nothing to gain by taking part ina 


forgery like this knowing that the dooue 


3 


> 
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ment wasa forged one. In the view of the 
Court below as regards the gullibillty of 
the villager in the matter of attesting 
documents, it ought to have been quite 


easy’ to believe in this case also that thee 


attestors who are villagers were gullible 
and nothing more. There is the additional 
fact ‘that at least the execution of the 
document by accused No. 6 took place 
before their eyes and that must have given 
them some assurance that the document 
was all right, Because they saw with 
their own eyes one of the executants sign 
before them, ‘it is likely that they thought 
that the signature of P. W. No. lin Ex. E 
which is obviously genuine had been 
affixed by P. W. No. 1 with knowledge of 
the contents of the document and there is 
nothing to show tkat they would have 
entertained in their minds the idea that it 
was possible that the signature, though 
genuine, was- one which was affixed by 
P. W. No.1 cn a blank piece of paper and 
that such a paper was being used by 
accused -Nog. land 6 for the purpose of 
fabricating a false document to the 
prejudice of P. W. No. 1. All these 
circumstances point to the fact that 
the attestors might have acted innocently 
though foolishly. In any event, the case 
is one in which there is considerable 
room for doubt as to the existence of a 
criminal intention so far as the attestors are 
concerned, Ma AG 

Their convictions must, therefore, be set 
aside and the sentences also and they must 
be acquitted, including accused No. + who 
hasnot appealed. His case will be deemed 
to. have been taken up on revision 
and” disposed of under the revisional 
powers of the Court. The fines, if paid by 
accused Nos. 2, 3 and 4, should be refunded 
to them, 


N.-D. Order accordingly. 





_ LAHORE HIGH COURT 
_ Oivil Revision No. 1074 of 1938 
January 23, 1939 


l Sxump, J. 
_ OFFICIAL RECEIVER, SARGODHA— 
; PLAINTIFE— PETITIONER 
; =, versus 
SULTAN—Daranpent— RESPNODENT. 
Provincial Insolvency Act (V of 1920), a. 53— 
Sale by tnsolvent to relative, of mere right to succes- 
sion— Only part of consideration patd—Transaction 
must be set aside. . fat 
For a man practically ina state of insolvency to 


elicnste lus last remaining property and that only 
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an expectancy, to a relative, for a bum only part of 
which was paid would indicate thatthere was bad 


faith and the transaction must beset aside. Barkat 
Rat v. Jewan Mal (8), distinguished. 


'O. R. of an order of the 
Judge, Shahpur at Sargodha, 
August 6, 1938. 


Mr. Roop Chand, for the Petitioner. 
Mr. Ata Ulla, for the Respondent. 


Order.—This is put in as a second appeal 
in insolvency proceedings. In View of s. 75, 
Insolvancy Act, no appeal lies but revision 
is provided; Proviso 1 lays down that the 
High Oourt may satisfy itself that the 
appellate order of the District Uourt “was 
according to law.” I shall consider this 
second appeal as a revision. The full hig- 
tory of the transactions is as follows: On 
-November 1, 1933, Fateh Mohammad alienate 
ed all his pruperty to Ghulam Mohammad, 
his paternal aunt’s husband, who was also 
acting as sarbrah lambardar for Fateb 
Mohammad. On January 3], 1935, Fateh 
Mohammad sold for Rs. 500 to unis first 
cousin Sultan his right of succession to 
45 bighas of land which was in the posses- 
sion of a widow Musammat Fateh Khatun. 
Musammat Fateh Khatun died in the second 
half of May 1937 (see evidence of Ghulam 
Mohammad, R. W. No. 2). On February 7, 
1935, the insolvent made an application 
marked Ex. P. W. No. 1/1 tothe Registrar 
that this trensaction was fraudulent and 
that he had received no consideration, 
Nevertheless, the registration of the deed 
was effected on February 11, 1935. On 
April z6, 1935, one Nur Mohammad applied 
that Fateh Mohammed should be adjudged 
insolvent and Fateh Mohammad was go 
adjudged on September 2, 1935. The Official 
Receiver then applied under s. 53, Provincial 
Insolvency Act, that both these alienations 
should be set aside. The trial Judge refused 
to set aside the first alienation but an 
appeal was accepted by the learned District 
Judge on July 22, 1938, and a second appeal 
dismised in limine in this Oourt on 
January 5, “1939,” The Insolvency Judge 
accepted the present application. -The 
District Judge accepted the appeal and set 
aside his order on August 6, 1938. The 
Insolvency Judge found that out of the 
consideration of Rs. «00, Rs. 300 was paid 
before the Sub-Registrar and Rs, 25 for 
Tegistration expenses, etc. : 

“The remaining sum of Rs, 175 has got been 
proved to have been paid. It. was not paid before 
the Sub-Registrar and no receipt is forthcoming 
PETEN The insolvent is a near relation of the rep 
pondent. .;., The insolvent clearly saya that ho 
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received no consideration. He would not have made 
this statement against his own relative 1f he had 
actually received the amount from him,” 

As the deed was without consdieration 
to the extent of Rs. 175, relying on Radha 


Kishen Tirathram v. Fateh Mahomed (1) e 
he held that the transaction was liable to 


be set aside. The learned District Judge 
held that the- major portion of the con- 
sideration (4. e, Rs. 325 ont of Rs. 500) 
had been proved and the mere fact that 
the transferee was a cousin of the insolvent 
was not sufficient to indicate that it was a 
transfer made without consideration or 
fictitiously. Atthe end of the judgment he 
says that the definite prcof of a major 
portion of the consideration negatives the 
existence of bad faith. This was the sole 
ground of his finding. It is argued for tha 
respondent before me that the learned 
District Judge's finding is a finding of fact 
unassailable in revision. But it seems to 
me that in the particular circumstances the 
findings of fact is that Ks. 300 out of Rg. 060 
was paid before the Registrar and Rs, 25 
for registration.expenses and no more. 


The learned District Judge made no 
reference to the balance of Rs. 175 and 
there is no reliable evidence to show that 
this was paid. He also made no reference 
to the previous alienation. or to the values of 
‘the property. Two of thé respondent's own 
witnesses ggve evidence on this point,’ One 
said the land was worth Re, 800; the other 
that it was worth Rs, 600 or Rs. 700. Of 
‘course what was sold was only a right to 
succession. There is no evidence on the 
record to show the age or health of the 
widow. We know from one of the respon- 
dent’s own witnesses that she died in May, 
1937, about two years and four months after 
the transaction in question, In my opinion 
on the facts found the learned Insolvency 
Judge was right and the District Judge was 
wrong. For a man practically in a state 
of insolvency to alienate his last remaining 
property and that only an expectancy to 4 
relative for a sum Only part ‘of which was 
paid ‘would indicate that there was bad 
faith and the transaction must be set aside. 
Qazi Ata Ullah for the respondent relied 
on Barkat Rai V. Jewan Mal (2) where 
Rs, 600 was proved to have been paid and 
Rs. 200 was proved not to have been paid 
and the alienation was upheld: but thé 
propértions are different. I aczgpt this 
Tevision, set aside the order of the learned 
i. (D AT R 1933 Lah. 456; 137 Ind. Cas, 800; 33 P L 
R $05; Ind “Rul, (1932) Lah 355, as 
AD A LR, 1934 Lah 968; 154 Ind. Oas, 708; 7 R L 601, 
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District Judge and restore that of the learned 
Insolvency Judge with costs throughout. 


B. Revision accepted. 


RANGOON HIGH COURT 
Oriminal Appeal No. 272 of 1938 
March 10, 1938 
MAOKNRBY, J. 

MAUNG TIN HLAING—APPALLANT 
versus 
Tus KING— RESPONDENT 

Burma Prevention of Orimes (Young Offenders) 
Act (III of 1930,,3s. 16 (e)—Ortme by juvenile an 
tsolated one due to his losing self-control under 
certain circumstances —Accused not subjected in his 
normal life to undesirable influences— He need not 
be sent to Borstal School —Criminal Procedure Code 
(Act V of 1893), 3. 394— Sentence of whipping — 
Magistrate, tfcan reject this form of an ahan nean 
ground that accused ts too young and frail without 
taking medical opinion. 

Where it appears that the crime which the 
juvenile has committed is an isolated one due to 
his losing self-control in a set of special circum- 
stances, and where the juveniie is not shown to be 
subjected in his normal life to undesirable 
influences, it 18 not necessary that he should be 
detained in a Borstal School. These schools are 
introduced -for the training.and care of young 
persons who, are,by their circumstances, likely to 
enter upon 8 life of crime. 

While considering the question as to whether a 
sentence of whipping 18 appropriate in any 
particular case, the Magistrate should not reject 
this form of punishment on the ground that the 


accused is too young or frail unless he has medical - 


opinion in support of his own. 


Sir Oscar De Glanville, 
lant. 


Judgment.—The appellant, a ` school= 
boy, has been convicted under s. 326; 
Indian Penal (ode, and the Magistrate, 
being of the opinion that he was too young 
and trail to receive any whipping of a suti» 
ciently deterrent value, has ordered that 


a 


he should be detained ın the ‘Borstal | 


School for a’ period of four years. As’ to 
the correctness of the conviction there can 
be no doubt. Itis proved beyond doubt 
that the appellunt did stab tne boy Saw 
Tun with something inthe mature of a 
dagger. The wound was inflicted on the 
left side of the upper part of the abdomen; 
1t penetrated the abdominal cavity and 
incised the liver, According to the’ com- 
Pliinant, the appellant gave him a back- 
ward stroke with his Kolife as he passed 
by. -For the defence it was urged that 
there had been grave and sudden provo- 
Cation. A quarrel, had . arisen a little 
earlier in the evening between the two boys 
because the appellant had occupied a seat 


t 


for the Appel- 


A 
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which the complainant usually occupied 
and whichthe latter regarded as specially. 
reserved for him, and when the complain- 
ant sought to evict the appellant, there was 
very nearly a fight. Obviously such a 
matter could not be deemed to be grave 
and sudden provocation with respect to 
the assault with the knife. There is no 
reliable evidence that any provocation was 
given at the time the injury was actually 
received, 

The appellant was born on Ootober 
7, 1921. He is a schoolboy at the Diocesan 
Boys’ Scnool. He comes of a respectable 
family and it does not appear that either 
ho or his relatives are in any way associate 
ed with crime.. lt bas not been shown 
that he is of a depraved character apt to 
Tesort to such violence as he has unfortue 
nately used in the present case.- Where 
it would appear that the crime which the 
juvenile has committed is an isolated one 
due to his losing sélf-control in a- set of 
special circumstances, and where the juve- 
nile is not shown to be subjected in his 
normal life to undesirable influences, it 
does not appearto me necessary that he 
showd be detaized in Borstal School. The 
preambleto Act lll of 1930, - which- deals 
with the-establishment of Borstal Schools 
in Burma is so worded as to suggest that 
these schools are introduced for the traiu- 
ing and care of. soung persons whoare by 
their circumstances likely to enter upon 
a life of crime. In these circumstances 
it seems to me that the sentence of whip- 
Ping was ‘undoubtedly the appropriate 
sentence to be inflicted in the present case, 
The Magistrate appears to-have considered 
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this alternative, but to have rejected it’ 


because the appellant was. too young and 
frail. The Magistrate should not have 
rejected this alternative punishment for 
such a reason unless he had medical 
Opinion in support of his own. | have now 
taken the opinion of a Medical Officer 
and I find that the -appellant is fit 
to receive whipping, but not the maxi- 
mum number. of strokes. -The appellant is 
no longer ajuvenile within the meaning 
of the Whipping Act. On the date of his 
sentence, February 22, 1938, he was over 
16.. In the case of.a person who is no 
longer a juvenile, the quality of strokes 
given.is, no doubt, more severe. I. take 
into account the fact that the appellant is 
barely over the age at which ne could 
have been subjected to the lighter form 
of punishment. I set aside the order of 
the Magistrate directing his detention at 
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the Borstal School and direct that the 
appellant do suffer sixteen lashes. 


D. Order accordingly. . 


MADRAS HIGH COURT 
Appeal No. 498 of 1936 
November 4, 1938 
ABDUR RAHMAN, J. 
NIDASANAMETLA VENKATA 
SESHAYYA—APPHLUANT . 


Ve Tsus 
DISTRICT BOARD, EAST GODAVARI— 
RESPONDENT 

Registration Act (XVI of 1908), æ. 49, Prosiso— 
District Board advertising in District Gazette that 
lease for cultivation of certain land for certain 
geriod would be auctioned—Terms of lease also noti- 
fied—Lease granted to defendant who executing 
document in pursuance of contract and presenting it 
to Board — Document not registered — Failure of 
defendant to pay rent — Suit by. Board for specific 
performance—Sutt held matntainable— Lease though 
tnadmtissivle in evidence, agreement to lease held was 
separate and could'be proved independently of lease— 
Swit for specific performance—Unregiatered documenta 
affecting immovable property, whether admissible-as 
esrdence of contract. : 

The plaintiff (District Board) advertised in the 
District Gazette thata lease'for cultivation of certain 
lands would-be put-to auction, It was to befor five 
years. Theterms, on which the lease was to be 
granted were notified in the Gazette. The auction 
was held and the defendant” being the highest bidder, 
the Board agreed to. grant the lease to him, In pur- 
suance.of this contract, a-muchtlika was - executed by 
the defendant and presented .to the District -Board. 
It was not he sinahu The defendant failed to make 
payment of the rent and ona suit having been filed 
or its recovery on behalf of the Board,’ an objection 
was taken that.the lease was inadmissible in evidence 
for want of registration and could not be relied upon 
by the Board and the suit was dismissed, The Board 
then filed a suit against defendant for specific per- 
formance. . The defendant contended that the suit was 
not maintainable as the lease was inadmissible in 
evidence: re 
~ Held, that the suit for specific performance was 
IMaintaimable.. The terms of the contract were 
advertised -by the Board in the District Gazette befora 
the auction took place and the bidder must be taken 
to have agreed tothe terms which were advertised on 
behalf ofthe Board before he gave the bid. The 
agreement to’ lease was separate and was entered into 
on thedate on which the auction was confirmed by 
the Board as a result of the bid given by the defen- 
dant. In the circumstances of the case, therefore, the 
agreomant could be proved by the Board without the 
necessity of spelluig it out of the lease itself. 
Somappa v. Oficial Receiver of Bellary ‘(1), distin- 


guished, | 

Obtter.—The words “document affecting immovable 
property” in Proviso to s. 49, Registration Act, are 
not- only -meant .to cover the documents conta 
agreements such as a contract to leases or a comrac 
to sell buf -also cover documents which convey or pur- 
port to convey title to immovable properties. The 
words are unambiguous and full effect should be 
given to thom. The language of the Proviso should 
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be construed in a mannerwhich would make all the 
documents affecting immovable property admissible 
“as evidence of contracts in suits for specific per- 
` formance, particularly when it is found that doouments 
conveying title to immovable -property donot ordi- 
narily come into existence without prior contracts. 
Somappa v Official Receiver of Bellary (1), commented 
upon and dissented from 


A. against an order of the Sub-Judge, 
Cocanada, dated September 14, 1936. 


Mr. P, Suryanarayana for Mr. P. Soma- 
sundaram, for the Appellant. 


Mr. T. Satyanarayana, for 
dent. 


Judgment.—A suit for specific perform- 
ance was filed`on behalf of the District 
Board, East Godavari, against one N. Ven- 
Kata Seshayya in the following circum- 
stances : The plaintiff (District Hoard) ad- 
‘vertised in the Godavari District Gazette 
that a lease for cultivation of certain 
Jands would be put to auction. It was to 
be for five years. The terms on -which the 
lease was to be granted were notified in 
the Gazette. The auction was held on 
May. 30, 1930, and the defendant being 
- the highest bidder, the Board agreed to 

grant the lease to him. In pursuance of 
this contract, a muchilika. was executed 
by the defendant and -presented to the 
District Board, It was not registered. The 
defendant failed to make payment of the 
Tent and on a suit having been filed . for 
its recovery on behalf of the - Board, an 
objection. was taken that the lease was 
inadmissible in evidence for want ‘of 
registration and could not be relied . upon 
by the Board. The Board then filed the 
Present suit which was dismissed by the 
District -Munsif on the preliminary ground 
that a suit for specific performance was 
not maintainable. This view did not find 
favour with the learned Subordinate J udge 
of Cocanada and he set aside the District 
Muneif’s finding and remanded.the. case to 
him for decision onthe merits. Aggrieved 
by. this order, the defendant has tiled an 
appeal tothis Court. A ee 
. The only question which calls for decision 
in this case, is whether the suit for Specific 
performance is competent. It has been 
argued on ‘behalf of the appellant that 
the amendments of the Transfer of Proper- 
ty.Act, the Specitic Relief Act and the 
Registration Act in 1929 would not help 
the Board and the suit for specific perform- 
ance was rightly dismissed by the trial 
Gourt. It was contended that the right 
conferred-by 6,534, Transfer of Property 


the Respon- 
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Act, was only available to the defendant - 
to protect his possession and could not be 
availed of by the plaintif in this case, 
Similarly,, it was urged that s. 27-A, 
Specific Relief Act, would not apply as the 
section refers to a contract to lease and not 
t> a lease itself. In the same way an attempt 
wasmade to get rid uf the effect of the 
Proviso to s. 49, Registration Act, by urging 
that the contract referred to in s. 49would 
refer, in the circumstances of the case, 
only to a contraot to lease and not to a 
lease. The learned Oounsel for the respon- 
dent placed his reliance, in reply, on s. 117, 
Transfer of Property Act, and contended 
that the lease, being of an , agricultural 
land the provisions of s. 107 of the Act 
would not be applicable to this case and 
the lease would be admissible in evidence 
even if it was not registered. This conten- 
tion has, however, no force as the annual 
Tent reserved.underthe lease was more 
than Rs, 50 and the provisions contained 
in the Proviso tos. 17 (1) (d), Registration 
Act, would thus be of no avail. r 
As for the contentions raised on behalf 
of the appellant, it seems to me that a ree 
ference to s. 53-A, Transfer of Property 
Act, or to s. 27-A, Specific Relief Act, ` 
is not quite pertinent’ although s. 4%A,; 
Registration Act, might have been amended 
at the same time when the other Acts were 
amended, The fact that all the three Acta 
were amended with the same object is also, 
in my opinion, immaterial. What has to 
be considered here is whether. a contract 
to lease can be specifically enforced when 
the terms of the contract relating to im- 
movable property have not only been 
settled between the parties but have also 
been embodied in a lease. The contention 
raised by the learned Oounsel for the 
appellant is that the amendment tos, 49; 
Registration Act, has not altered the legal 
situation and the lease would atill be 
inadmissible in evidence in the suit for 
the specific performance of the contract. 
If the proposition enunciated by the 
learned Oouneel forthe appellant be correct, 
it appears to me that the Legislature must 
be held to have failed to express its inten= 
tion asthis was exactly the mischief 
which the amendment was designed. to 
remedy. [tis unnecessary for me to go 
into tne history of this legislation. Let me 
now examine the Proviso to s. 49, Registra» 
tion Act, and see if the contention advanced 
on behalf of the appellant can be borne 
Oat by the language used therein. The 
relevant words im the Proviso read ag 
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follows : 

“Provided that an uuregistered document affecting 
immovable property and required by this Act or 
the Transfer of Pioperty Act, 1882, to be registered, 
may be received as evidence of a contract in a sult 
for specific performance,” 


The learned Counsel for the appellant 
has: urged that the words “document affect- 
ing immovable property’ were' meant 
to cover the documents containing agree- 
ments .such as a contract to lease or a 
contract to sell and were not intended to 
cover documents which conveyed or pur- 
ported to convey title to immovable pro- 
perties. I do not agree with this contention. 
There:is nothing in the language of the 
Proviso which would justify one to place 
such a narrow construction. Tce words 
are Unambiguous and there is no reason 
why full effect should not be given to them. 
On ths other hand, this interpretation would 
defeat the very purpose for which the 
amendment was effected. If the matter 
were res integra, I would haveno hesita- 
tion Lin construing the language of the 
Proviso ina manner which would make 
all the documents affecting immcvable 
property admissible as evidence of contracts 
in suits for specific performance, particulars 
ly when we find that documents conveying 
title to immovable property do not ordinar- 
ly come into existence without prior con- 
tracts. But the learned Qounsel for the 
appellant has referred me to a recent 
case: decided by a Division Bench of this 
Oourt and published in Somappa v. Official 
Receiver of Bellary (1), where it was held 
that the decisions contained in Satyanara- 
yanav..Chinna Venkata Rao (2) and 
Valambalachi v. Doratswami Pillar (3) 
were unaffected by the amendments made 
in 1929. While pronouncing their decision 
in Somappa v, Oficial Receiver of Bellary 
(1), one of the learned Judges has ob- 
' served : ; 

“It is not open to me to ignore the provisions of the 
Registration Act and, treating the instrument as a 
contract to transfer, which it is not, compel the 


transferor to execute a formal transfer, which he has 
already done." 


. That is the effect of Venkatasami v. 
Kristayya (4) which was recently followed 
‘and affirmed in Satyanarayana v. Chinna 
_.Venkata Rao (2). in the latter case Coutts 
Trotter, O. J., said : 

“I should have thought it avery vicious method 


(1) A IR 1938 Mad. 801; 179 Ind. Cas, 240; (1938) 2 
M L J 362; (1938) M W N 391; 48 L W o2z: ll KM 
565 


\2) 49 M 302; 100 Ind Cas, 385; A I R1928 Mad. 530; 
60M L J674; 23 L W 377, ; 

(3) A 1 R1938 Mad. 344; 108 Ind. Oas. 783, 

(4 16 M 341; 3 M LJ 169, E: SE 
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of construction to say thata document which pur- 
ports to-be one thing is to be allowed to be 
treated as a valid document of a different order 
altogether.” 


Mr. Somayjaforthe appellant contends 
that the new Proviso to 8.49, Registration 
Act, has changed all tbat. After quoting 
s. 49, the learned Judge observed : 


“But that is not the same thing assaying that the 
unregistered instrument is itself the contract,” 


From wnat has been said by my learue 
ed brothers it would folluw that the 
position of a person who happens to have 
a duly executed deed of sale or mortgage 
in his fav:ur is worse than that of the 
person who holds merely a written contract 
to sell or mortgage in his possession. 
this is the correct position, the latter would, 
but the former would not, be able to sue 


for specific performance of the {contract and 


the only remedy which the person in the 
unfortunate position of'a vendee or morte 
gagee ora lease-holder would have, is to 
apply fora compulsory registration within 
the few months provided by the Registra- 
tion Act, failing which, hisremedy would be 
barred and the conveyance useless. 

With great deference to my learned 
brothers, [ am unable to construe the words 
of the Proviso to s. 49 in the manner 
suggested by them. If this were all, 
whatever interpretation I may be inclined 
to place on these words,I would be bound 
by the decision of the learned Judges in 
the Division Bench case unless I decided 
to refer the matter..to a larger Bench, 
It is, however, unnecessary for me to 
do so as they happened to observe at 
p. 366* : 

“Inthe present case it is not established that a 
ge te agreement to mortgage was entered into 
prior tothe execution of the mortgage-deed, to prove 
which, the mortgage deed might have bean tendered 
in evidence.” 

In the present case, find that the terms 
of the contract were advertised by the Board 
in the District Gazette before the auction 
took place and the bidder must be taken 
to have agreed to the terms which were 
advertised on behalf of the Board before 
he gave the bid. The agreement to lease 
is separate and was entered into on the 
date on which the auction was confirmed 
by the Board as aresult of the bid given 
by the appellant. In the circumstances 
of this case, the agreement could be proved 
by the Board without the necessity of 
epelling it out of the lease itself. I would 
therefore hold that the contention rajsed on 
behaff of the appellant has no force and 
must be repelled. The order of he lower 
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Appellate Court is affirmed and the appeal 


is diemiesed with costs. Leave asked for 
and granted. 


Ne. Appeal dismissed. 


CALCUTTA HIGH COURT | 
Criminal] Revision No, 477 of 1939 
July 4, 1939 
HENDERSON AND KHUNDKAR, JJ, 
KAMAKSHYA PROSAD DALAL anp 
ANOTHHR— AOCOUSBHD—PETITIONBRS 
Versus 
EMPEROR—Rasponpant 


Penal Code (Act XLV of 1860), a, 181—Statement in 
ere whether evidence under s. 3, Evidence Act 
( 


of 1872)— Officer before whom tt is ‘sworn, whether 


comes under s. '4, Oaths Act (X of 1873)— Person 
making false statement in affidavit, if guilty under 
s. 1&1—Hwvidence— Affidavit — Statement tn, whether 
can be received asevtdence of age of insured, 

The mere swearing of the affidavit does not make 
the statement contained therein a piece of evidence 
which a Court would be bound to admit ina judicial 

oceeding within the meaning of s. 3, Evidence Act. 
In receiving that statement, the h.agistrate’ before 
whom it is sworn is not receiving something which 
is intrinsically evidence and is therefore not acting 
in the.exercise of any authority to receive evidence, 
The Magistrate does not satisfy the definition in 
8.4, Oaths Act, of a Court or person authorized to 
administer oaths and affirmations. Consequently,’ a 
person making afalse-statement in such affidavit is 
not guilty of an cffence under s. 181, Penal Code, 
In re Kotha Subba Ohetti (1), referred to. 

Quaere.—Whether in the ordinary course an 
affidavit would necesssarily be receivable in a 
judicial proceeding as evidence to prove the age of the 
meured. 


Messrs, P. Cs Chatterjee and Jyotish 
Chandra Pal, for the Petitioners, 


‘Mr. D, N.: Bhattacharjee, Deputy Legal 
Remembrancer, for the Crown. - 

Henderson, J. — This is a Rule calling 
upon the District Magistrate of Nadia to 
show cause why the conviction of petitioner 
No. 1 under s. 18]; Indian Penal Code, 
and that:of petitioner No. 2 of the abate 
ment thereof -should not-beset aside. One 
Nandi Gopal Datta, uncle of the petitioner 
No, 2,insured his life in December, 1934. 
He died-in April, 1935. In connection with 
the claim, petitiomer No. 1 swore a false 
affidavit about the age of the deceased’ bee 
fore an Honorary Magistrate of Chuadanga. 
On receipt- ofan anonymous letter the 
suspicion of the Oompany was aroused. A 
Police investigation ensued and, as a result, 
petitioner No. 2 and an agent of the Oom- 
pany were committed tothe Court of -Bese 
sion on A charge in connection with the 
fraud; they were goquitted, This proséou- 
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tion, amongst others, was started with 
regard to offences which were alleged to 
have been committed in-connection with 
this false claim. The Rule was granted on 
ground No, | attached to the petition which 
is in the following terms :— 

° “For that the Court below ought to have acquitted 
your petitioners holding that the elements neces- 
sary to constitute an offence either under s. 181 
or s. 181 read with s., 109, Indian Penal Code, were 
not proved against the petitioners.” 

Briefly mr. Chatterjee argued in support 
of the Rule that this affidavit, even though 
false, is not within the terms of s. 181, 
Indian Penal Code. The question depends 
upon the meaning to be attached to the 
words “legally bound by oath or affirmation 
to state the truth.’ Unders. 43 a-person 
is Baid to be legally bound to do whatever 
it is illegal for him to omit to do. The 
prosecution has therefore to establish that 
it would have beep illegal for the first 
petitioner to refuse on oath to state the 
truth about the age of the deceased to the 
Honorary Magistrate. Under s. 14, Oaths 
Act, a person giving evidence on any sub- 
ject before any Court or person hereby 
authorized to administer oaths, or affirmae 
ti-ns shall be bound to state the truth on 
such subject. Mr. Ohatterjee contended that 
this affidavit is purely a voluntary. state- 
ment ‘made for the satisfacticn of the 
Directors of the Insurance Company. He 
refers us to the decision of the Madras 
H.gh Court in In re Kotha Subba Chetti (1): 
In that case certain persons had been 
convicted for making false ‘statements in 
an enquiry into the conduct of a Pleader 
under the provision of the Legal Practi- 
tioners Act. _ Accused No. 3 was the 
Pleader himself. The learned Judges 
held that inasmuch as it was not com- 
petent for the .Court which conducted 
the inquiry to take a statement from him 
on solemn affirmation, he was not. legally 
‘bound to ‘speak the truth. On behalf of 
the Orown the learned Deputy Legal 
Renmembrancer ‘relied on some provision 
in the contract between the Insurance 
Company and the deceased which’ would 
make the affidavit evidence. The contract 
was not produced. It is therefore impossie 
‘ble for us to say whether there was 
anything in it which would .entitle us to 
hold that the affidavit is evidence within 
the meaning of 8. 14 or that petitioner Noi 
comes within the terms of s. 5 (a), Oaths 
Act, On the record Mr. COhatterjee’s ex 
planation is very probably correct and, 
if it is correct there can be no doubt that 

(1) 6M 253; 1 Weirll6, . °.. ip 
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no offence was committed. The prosecue 
tion did not really take proper steps to 
make out a case. The Rule is accordingly 
made absolute, the petitioners’ conviction 
and ‘sentences are set aside and they are® 
discharged from their bail. 

KhundkKar, J.—I agree. Section 181 
requires the offending statement to be 
made toa public servant or other person 
authorised by law to administer an oath 
or affirmation. In order to ascertain 
what public servants or other persons 
are so authorized, one has to go tos, 4 of 
Act X of 1873 (The Oaths Act), That 
section provides that all Courts and persons 
who have by law or consent of parties 
authority to receive evidence are Courts 
or persons authorized to administer oaths 
or affirmations. The argument advanced 
on betalf of the Orown raises this question: 
Was the Honorary Magistrate before whom 
the accused swore this affidavit acting as 
a Oourt or person clothed with power to 
receive evidence? According to the Crown, 
he was in this instance a Court which was 
receiving what by consent of parties was 
evidence. Now evidence must have the 
meaning attaching to it under s. 3, Evi- 
dence Act, and it follows that in order to 
come witnin the definition the statement or 
the document would have to be such asa 
Court would receive in a judicial proceed- 
ing. If the statement or document were 
inadmissible in such a proceeding, it would 
not be evidence. The argument for the 
Orown assumes that the parties had agreed 
that this affidvavit would be receivable as 
evidence of the age of the deceased in any 
possible litigation regarding the policy. 
This is a large assumption. In the absence 
of anything to the contrary, it would be 
unreasonable to suppose that judicial pro- 
ceedings were contemplated by either 
party when the policy-money was claimed. 
The Insurance Oompany had asked for the 
affidavit probably for no other purpose 
than that of satisfying itself about the age 
of the deceased. The agreement upon the 
existence of which the Orown relies is an 
anterior agreement between the Insurance 
Company and the policy-holder, and ag 
my learned brother has pointed out no 
such agreement is forthcoming, nor is there 
anything to indicate that before the policy 
was issued, it was stipulated that on the death 
of the deceased such an affidavit would be 
sworn, and would be good evidence of age in 
any furture judicial proceeding to which a 
claim for the policy money might give 
rise. It is doubtful whether in the ordinary 
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ccuise such an affidavit would necessarily 
be receivable in a judicial proceeding as 
evidence to prove the age of the insured. 
It might perhaps, subject to certain con- 
ditions, be admissible under s., 32, Evidence 
Act, if the deponent were dead, or if his 
attendance could not be procured. It might 
also perhaps be receivable as corroboration 
under s. 157 of the deponent’s oral testi- 
mony. But in such cases the admissibility 
of the document would depend upon the 
happening ofconditions and events. Apart 
from such conditions and events, tha 
mere swearing of the affidavit did not make 
the statement contained therein a piece of 
evidence which a Oourt -would be bound 
to admit in a judicial proceeding, It 
follows that in receiving that statement the 
Honorary Magistrate was not receiving 
something which was intrinsically evidence 
and was therefore not acting in the exercise 
of any authority to recsive evidence. In 
my opinion in the instance with which we 
are concerned the Honorary Magistrate did 
not satisfy the definitation in s. 4, Oaths 
Act, of a Oourt or person authorized to 
administer oaths and affirmations, and the 
offending siatement is in the present 
case ntt caught up under s 18], Indian 
Penal Oode. 


D, Rule made absolute, 
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LAHORE HIGH COURT 
Second Appeal No, 915 of 1938 
November 23, 1938 
ABDUL RASHID, J. 
ABDULGHAFUR—PLAINTIRE — APPRLLANT 


VETSUSB 
CANTON MENT BOARD, KASAULI— 


DerRENDAXT—RaSPONDENT 

Cantonments Act (II of 1931)—Taxz tunder—Suis 
for refund—Oivil Court, when has jurisdiction to 
decide whether tt is excessiveor rightly leried— 
Jurisdiction. , 

Where the plaintif is demanding a refund of 
the amount of assessment or tax levied under the 
Oantonments Act and, ifthe Ooyrt isof the opinion 
that the tax is ultra vires of the Act, the Oivil 
Court will have jurisdiction. If, however, the Court is 
of the opinionthat the tax is intra tires, in that 
case it would not be o to the Oivil Court to go 
into the question whether the tax is excessive or 
whether it has been rightly levied. 


8. A. from the decree of the District Jydge, 
Ambala, dated April 6, 1938. 4 


Mr. Barkat Ali, for the Appellant,” 


Judgment.—Both the lower Oourts have 
held that the present suit is not maintain- 
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able by a Civil Court. This finding has 
been given because the lower Oourts are 
of the opinion that the plaintiff is demand- 
ing refund of Rs. 246 and.is thus attacking 
the assessment orlety of atax under the 
Cantonments Act. The plaint is not hape 
pily drafted. Itis however clear that the 
Teal cause of action of the plaintiff is that 
the tax in question is ultra vires of the 
Oantonments Act. If ataxis ultra vires of 
the Cantonments Act, no appeal can be 
preferred against the levy of such a tax to 
the District Magistrate under a. 84 (1), 
Cantonments Act, as this section deals cnly 
with taxes levied under the Act. If no 
appeal lier, the crder ot ‘the appellate autho- 
rity’ cannot be regarded as final. The real 
question for determination in this case is 
whether the tax in question is ultra vires 
of the Act, Ifthe Court is of the opinion 
that the tax is ultra vires cf the Act, the 
Oivil Court will have jurisdiction, If howe 
ever the Court is of the opinion that the tax 
is intra vires, in that case it would not be 
open to the Civil Court to go into the ques- 
tion whether the tax is excessive or whether 
it has been rightly levied. 

For the reascns given above, I accept this 
appeal, set aside the judgments and the 
decrees of the Courts below and remand the 
case for re-decision in accordance with the 
observations made above. Costs incurred 
a far will abide the decision of the trial 

urt. 


D. i Case remanded. 
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BOMBAY HIGH COURT 
Oivil Reference No, 16 of 1938 
- March 20, 1939 
Bravumont, O. J. ann B. J. WADIA, J. 
COMMISSIONER or IN COME-TAX, 
' : BOMBAY 
: versus 
. AHMEDABAD MILLOWNERS' 
ASSOCIATION—Assgssgr ` ; 
Income Tax Act {XI o 1923), s. 3—W 
“ association of individuals’, if isle Gane ne 
or ae. “In 
© phrase, ‘ Income, profits and gai 
individual, Hindu undivided family, compe Pata 
other.association of individuals” ng. 3 Income Tax 
Act, means “every human being, Hindu undivided 
family, com pany, firm and other association of 
hgmar beings.” One cannot give to the ward “in- 
dividuals " in the expression “ association of indi- 
viduals "sa different meaning to that which the 
word “individual” bears in the same phrase. The 
expression “association of individuals” means an 
association of human beings and does not mean or 
intlude an association of companies, a Teh 
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O. Ref. made by the Commissioner of 
Income-tax, Bombay. | 


Mr, M. C. Setalıad, Advocate-General, 
for the Iccome tax Commissioner. : 


Mr. Purshottam Trtcumdas, for the 


Assessee. 


Beaumont, C. J.—This is a reference 
by the Oommiesioner of Income-tax,, under 
s. 66 (2), Income Tar Act, in which he 
Taises the question: 

“Whether the Association constituted ae afore- 
mentioned and having the members mentioned in 
para. 4 hereof has been correctly treated by the 
Assistant Commissioner as chargeable to income- 
tax, under s. $ of the Act as being an ‘association 
of individuals '" 


The association in question is the 
Ahmedabad Millowners’ Association, and 
according to the finding of the learned 
Commissioner, it consisted, during the year of 
assessment, of 61 members, 60 of whom 
were limited companies and one was an 
individual person: It is clear, therefore, 
that if the association is to be assessed as an 
association of individuals, it must be on 
the basis that a limited company is an 
individual for the purposes of the charging 
section in the Inc me Tax Act. The learned 
Commissioner, relying on the dictionary 
meaning of “individual,” holds that a 
company isan individual, since it is au 
indivisible entity. I am disposd to agree 
that if one takes merely the dictionary 
meaning, “individual!” would include a 
limited company, although I think so to use 
the word would not bein accordance with 
its popular use by people speaking English 
language. But whatever the dictionary 
or popular meaning may be, we have to 
deal with tLe word in the context in which 
it appears in the Income Tax Act, The 
phrase in 8 3 is “Income, profits and gains 
of every individual, Hindu undivided 
family, ecmpany, firm or other association 
of individuals.” The same words appear 


in various places in the Act, including’ 


ss. 55 and £6 under which super-tax is 
charged, although in those sections the 
disjunctive “for” is used before “other 
asscciation of. individuals" instead of the 
copulative “and,” ‘lhe question is whether 
“other association of individuals” includes 
an esesscciation of companies. It seems to 
me quite clear on t context that it 
cannot do so. “Individual,” where first 
used, must mean human being, because 
it 18 used as something distinct from a 
joint family, firm and company, The whole 
expression seems to me to mean “every 


human being, Hindu undivided family, com- ` 
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pany, firm and other association of human 
eings.” One cannot give to the word 
“Individuals in the expression “association 
of individuals a different meaning to that 
which the word “individual” bears in the 
same Phrase. , 

In my opinion, therefore, the answer to 
the question raised by the learned Com- 
missioner must be in the negative, The 
assessee to get costs to be paid by the 
Commissioner on the Original Side scale. 


B. J. Wadla, J —I agree. 


D. Answer accordingly, 


MADRAS HIGH COURT 
Orimipal Revision Oase No. 784 
and 

Revision Petiticn No. 746 of 1938 
February 21,1939 | 
LAKBHMANA Rao, J. 

In re MUTHUSWAMY PILLAI — 

PRTITIONER 

Oriminal Procedure Oode (Act V of 1898), 3, 4, 
cl. (h)—Charge sheet under a. 379, Penal Oode (Act 
XLV of 1880), setting out facts constituting offence 
under s. 163 (a) (2), Madras Local Boards Act (XIV 
of 1920)—Whether amounts to complaint. 

Where the charge sheet filed by the Police under 
8. 379, Penal Gode, eets out the facts which con- 
stitute the offence under s. 163, cl (a)(2), Madras 
Local Boards Act, it amounts to a complaint as 
defined in s. 4, cL (A), Oriminal Procedure Uode. 
Public Prosecutor v. Ratnavelu Chetty (1), relied on, 


Or, R. Case and R. P. to revise order of 
the Sub-Divisional Magistrate, Musiri, in 
U. A. No. 27 of 1938. 


Mr. N. Somasundaram, for the Petitioner. 
The Public Prosecutor, for the Crown. 


Order.—The charge shéet ‘filed by the 
Police uuder s. 479, Indian Penal Code, 
seta out the facts which consititute the 
offence unders. 163, cl. (a) (2), Madras 
Local Boards Act, and as pointed’ out in 
Public Prosecutor v. Ratnavelu Chetty (1), 
this would amount to a complaint as defin- 
ed in s. 4, cl. (h), Criminal‘ Procedure 
Code. Section 223, Madras Local Boards Act, 
empowers the’ Police'to make: the complaint 
and the charge sheet was filed within three 
months of the commission of the offence, 
The revision-petition, therefore, fails and is 
dismissed. 
. ND. Petition dismissed. 
(1) 49 M 525; 96 Ind. Oas. 983; A IR 1926 Mad 865; 
27 Cr L J 1031; 52 M L J210 (1927) M WN 43; 
25 L W 218, sora a 
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RANGOON HIGH COURT 
Oriminal Revision No. 57-B of 1938 
March 7, 1938 
MACKNRY, J. 

ORAN ELLIAM—Appricant 
` YErRUs 
L. H. WELLINGTON — RESPONDENT 
Penal Oode (Act XLV of 1880), 3. 40868—Question 
of trust must be fully inquired into—Whole of 
prosecution evidence should recorded before dis- 


charging acowsed on ground that case is of civil 
nature. 

In a case under s. 4086, Penal Code, the question of 
trust muat be fully inquired into. For this purpose 
it is essential that the whole of prosecution evidence 
should be recorded. It is impossible to at 
an intermediate stage what will be the result of the 
inquiry. The Magistrate is not so much concerned 
as to whether an offence has been committed against 
the complainant as to whether an offence has been 
committed which is punishable by the law of the 
land. Consequently when only a few of the prosecution 
witnesses have been examined, it is too premature to 
decline to examine any more witnesses for the 
prosecution and discharge the accused on the ground 
that the case is of civil nature. 

Or. R. against the order of the 
District Magistrate, Rangoon, dated Deceme 
ber 10, 1937. 


Mr, U Sein Tun Aung, for the 
cant, 


Mr. M. M. Rafi, for the Respondent. 


Order.—The respondent Mr. L. dH. 
Wellington, was the president of a club 
known as the Dagon Olub and the 
applicant, Chao Elliam, was the vice-Presiec 
dent thereof, The club rented some 
premises from &a firm of which Chan 
Elliam is said to bea partner. The pre- 
mises were provided by the club with 
furniture of various kinds. After its 
formation, the club got into trouble with 
the Police for gambling. The members 
were prosccuted and ordered to pay fines. 
Mr. Wellington claims to have defrayed 
a good proporticn of the fines to be paid 
by the members. He also claims that 
some at least of the members authorized 
him to take possession of the furniture of 
the club because he had taken a partin 
arranging for their defence and in the 
payment of their fines. Mr. Wellington 
apparently hypothecated the furniture to 
some person and then wished to sell it. 
His case is that he entrusted the property 
with Chan Elliam with instructions to find 
a prospective purchaser and bring him 
to hinf. Chan Elliam went beyond his ine 
structione, sold the furniture and thes appro- 
priated Rs. 600 to rent of the club premises 
said to be due to his firm; - also another - 
sum of Rs, 120 said to be due to some other 
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porra by the club and remitted the “that these arguments miss the point. It 


Balance to Mr. Wellington. Mr. Wellington 
refused to accept it and required Ohan 
Elliam to pay the whole amount which 
he had obtained from the Bale of the pro- 
perty. Oban Elliam refused to do this. 
Mr. Wellington prosecuted him under 
8. 406, Indian Penal Code, | 

The case has had various stages; at length 
it came up for inquiry before the Fourth 
Additional Magistrate of Rangoon. The 
latter after examination and cross-examina- 
tion of Mr. Wellington, Mr. Lillywhite, 
who deposes to the loan ‘paid to 
Mr. Wellington. Daw Khin Thet Tin, who 
deposes to Mr, Wellington telling Chan 
Elliam to bring a purchaser to him who 
would offer Rs. 1,000, and Mrs. Wellington, 
the wife of Mr. Wellington, who deposes 
to, the statement made by Oban Elliam 
- regarding the refusal to return the whole 
‘amount of the purchase money, declined to 
examine any more witnesses for the prose- 
cution on the ground that the case was 
of a civil nature. He appears to have 
thought that Ohan Elliam had a right to 
appropriate Rs. 600 to the rent of the pre- 
mises and Rs, 120 paid to U Phyu, and 
that there was no dishonesty in his so 
dcing. He also thought that Chan Elliam 
was just asmuch entitled to deal with 
the properties as was Mr. Wellington. 
Accordingly he discharged the accused, 
The learced District Magistrate of Rangoon 
on revision held that it was too premature 
to say thatthe prosecution was infructuous: 
that the question of trust had not been 
fully inquired into and the respondent at 
least should have been confronted with the 
uestion whether he received the key of 
the club premises in which the furniture 
was kept from the applicant and, if so, 
on what terms he received the key; and that 
the case should be further inquired into, 
He set aside the order of discharge, and 
ordered that the case be further inquired 
into’“by the Western Sub-Divisional Magis- 
trate “of Rangoon. Ohan Elliam has now 
applied to this Court in turn to revise the 
order of.the Distriet Magistrate. 

It is Again urged that the furniture 
pelonged tothe club; that Mr. Wellington 
-'authoriged Ohan Elliam to sell it and 
“that there has been no dishonesty on the 
part -of the applicant in appropriating a 
part ofthe proceeds towards rent, which 
was actually due and towards settlément 
of a ‘debt which was actually due from 
the ‘club, he himself having been the vice- 
President of the club. It appears to me 


wal 5 


18 impossible to guess at this stage what 
will be the result of the inquiry. The 
Magistrate is not so much concerned as 
to whether an offence has been committed 
&gainst Mr. Wellington, as to whether an 
offence has been committed which is punish” 
able by the law of tke land. It may be, 
in the course of his inquiry it may 
appear that although a charge of criminal 


breach of trust could not be proved, there . 


may be cause for believing that some other 
offence such as criminal misappropriation 
of property has been committed. So far 
the Magistrate has before him only the 
allegation of Mr, Wellington and certain 
admitted facts. The prosecution claimed 
to be in a position to prove that the prz- 
perty was in the rightfal 
Mr. Wellington and was handed over to 
the applicant, Chan Eliam, under certain 


explicit conditions which the applicant - 


had completely disregarded to bis own 
dishonest advantage. It is claimed that 
it can be shown that there was in fact no 
rent due. It is claimed that in any case 


it was not forthe applicant to decide what - 


payments should be made out of the prc- 
ceeds of this property and certainly not to 
devote them to his own profit. It appears 
to me that the order of the District 
Magistrate was correct. The prcsecution 
Have not yet had a full opportunity to 
prove their case and th’s must be allowed 
to them. I decline to interfere with the 
order of the District Magistrate. This appli- 
cation is dismissed, 


D. Application dismirsed. 





LAHORE HIGH COURT 
Oivil Revision No. 1073 of 1938 
January 16, 1939 
SKEMpP, J. 

KIRPA RAM~—Partrtrongr 

; VETEUE 
SAWANA RAM AND ofsers—Rreponpsnts 

Provincial Insolvency Act (V of 1920), s3. 75, 44 (2) 
—Appeal, if lies from appellate order of District 
Judge—S.44 (2), whether protects assets in hands 
of Oficial Receiver.. 

Under s. 75, Provincial Insolven 
of the District Judge on appeal is 
ere is, therefore, competent, 

tion 44 (2), Provincial Insolvency Act, protects 
the insolvent and not the assets in the hands of the 
Official Receiver. Haveli Shah v. Hussaina Jan 
(1), distinguished. 


O. R. from an order of the District 
Judge, Mianwali, dated May 17, 1938. 


Act, the order 
l. No second 


possession of ` 


A 


"1939 
Mr. Har Gopal, for the Petitioner, 
Sardar Gopal Singh," for the Respondents. 


’ Order.—The facts which have led up 
to the present proceedings are as follows: 
One Kirpa Ram, a non-agriculturist, was 
adjudicated insclvent cn the petition of 
his creditors by order dated December 9, 
1933. The total smount of debts which 
were proved was Rs. 6,610-8-9. His house 
was sold and upwards of Rs. 12,000 realized. 
On March 1, 193°, he was granted an 
absolute discharge by means of an order 
which noted that 16 annas in the rupee 
had been realized and that the applica- 
tion had not been contested, On March 13, 
1937, three of the creditors’ brothers applied 
to the Official Receiver for interest on 
their debts in acccrdance with s. 61 6), 
Provincial Insolvency Act. By his order 
dated October 15, 1937, the Official Re- 
ceiver refused this application. The three 
creditors in question applied under s. 68, 
Provincial Insolvency Act to the Oourt 
who aceepied the application and allowed 
them interest under s. 61 (6) from the 
date of adjudication to the date of dis- 
charge, 


The insolvent Kirpa Ram appealed to 
the learned District Judge who. dismiesed 
the appeal. -He has come here in second 
appeal through Mr. Har Gopal, Under 
8. 75, Provincial I:,solvercy Act, the order 
of the District Judge on appeal is final, 
“provided that the High Oourt, for the 
purpose of satisfying itself that an order 
made in any appeal decided by the District 
Court was according to law" may interfere. 
No second appeal is, therefore, competent. 
This is treated as a revision in which I 
can, if I think fit, interfere if the uppellate 
order was not according to law. The first 
point taken is that tte application was 
made beyond the period of 21 days as 
laid down in s. 68. This point was taken 
before the District Judge who overruled it 
because the Official Keceiver did not an- 
nounce his order to -the creditors and the 
creditors were not informed, before they 
obtained notice very shortly before the appli- 
cation. 


The next point which is more serious is 
that according tos 44 (2 
| “save as otherwise provided by sub-s. (1), an order 
of discharge shall release the insolvent from all 
debts provable under this Act.” 


Subes, (1) does not apply and therefore 
it is urged the insolvent is released from 
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all debts: Haveli Shah v. Hussaina Jan 
(1) was cited in support of this contention. 
Sardar Gopal Singh for the respondents 
argues on the other hand that the order of 
discharge re'eases the insolvent and not the 
assets in the hands of the Official Receiver, 
He cited Firm K, P. S.P P. L. v.C, A. P. 
C. Firm (2), Arjun Das v. Marchia Telini 
(3) and Ram Chand v, Mohar Shah (t. The 
first and the last of these cases are not 
directly in point but the proposition cited 
is to be found in Arjun Das v. Marchia 
Telini (3). Haveli Shah v. Hussaina Jan 
(1) is not directly in point. There were 
no assets in the hands of the Receiver 
and it simply declared that the insolvent 
was protected. 

In this case the application was made 
to the Official Receiver at a date consider- 
ably before the discharge. Even the appli- 
cation to the Insolvency Court was made 
before the discharge, It was ‘made on 
November 16, 1937, and the discharge was 
on March 1, 1938; interest was allowed on 
April 5, 1938, It is only the Insolvency 
Judge's order which is after the discharge. 
I agree tbat s, 44 (2) protects the ingol- 
vent and not the assets in the hands of 
the Official Receiver. The order of the 
District Judge was, therefore, in accord- 
ance with law, and it is not for me on 
revision to go into equities in the matter. 
However, as far as I have done go, it d.es not 
appear that the equities are in favour of 
Kirpa Ram. This revision must be dise 
missed with costs, 

I make it clear that the order of the 
Insolvency Judge which is being maintain- 
ed applies only to the three brothers, 
Bawana Ram, Ohiman Ram and Jiwan 
Das, who alone applied under s. 61 and the 
interest is to be allowed from the date 
of adjudication to the date of discharge, 
Tt is to be allowed on the sums specified 
in the schedule of proved debts. 


8, Order accordingly. 


(1) A I R1938 Lah 217; 178 Ind, Oas. 272; 40P L 
R 514; 11 RL 433. 

(AIR 1929 Rang 168; ld7 Ind. Oas. 589; 7 
R 126; Ind, Rul. (1929) Rang 214. 

A I R 1936 Oal 431; 168 Ind. OĘs. 886: I LR 

(1937) 1 Oal 127; 9 R O 611. 

(4) A I R1931 Lah 725; 135 Ind. Oas. 511; 33P LR 
5984; Ind, Rul. (1939) Lah 111 (3). 
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SIND JUDICIAL COMMISSIONER'S 
COURT 
Criminal Appeals Ncs. 132 and 133 
of 1938 
November 14, 1938 
Davis, J, O, AND Les», J- 
SHEWARAM JETHANAND SHIV- 
DASANI AND ANOTHER— APPELLANTS 
vETSUs 


EMPEROR— Opp sits T arty 

Evidence Act (I of 1872’, as. 106, 105, 15— Scope 
of s. 106—Whether intended to be used to place 
upon accused burden of proving his innocence — 
Offence not proved prosecution— Reasonable 
doubt as to guilt of arcused—He is entitled to 
acquittal even in case to which a. 105 applies— 
S. 15, scope of—Whether makes admissible hearsay 
evidence or evidence of facts dtscorered by investi- 
gating oficer and not properly proved—Oriminal 
trial—Sesstons trial— Appeal—Accused convicted and 
sentenced by Judge of Judicial Commissioner's 
Court sitting in its Sessions jurisdiction—Appeal 
lies to Judicial Commissioner's Court on point of 
law only—Trial by jury—Krror of law—Burden of 
proving innocence put on accused—It is error 
law—Frror colouring whole charge to fury and 
finding expression in specific misdirections — Accused 
are bound to be prejudiced and verdict and convtction 
should not be allowed to stand—Charge to jury— 
Duty of Judge—Oase depending upon circumstan- 
tial evidence—Judge should point out to jury that 
verdict of guilty is proper only sf inference’ of 
guilt can reasonably be drawn from facts proved 
—Misdirection— Judge in his charge leading fury to 
believe that burden of proof on prosecution and on 
defence ts on same footing —Whether misdirection 
—Cases of two accused widely different— Judge in 
his charge not sufficiently distinguishing cases of 
each of them—It amounts to misdirectton— Judge tn 
his charge exhorting jury that whole of ctty and 
commercial world ts watching their verdtct—It 


amounts to direction to convict and is misdirection ` 


—Powers of Judicial Commissioner's Oourt— Oan 
order re-trial or dispose of case ttself—Re-trial, 
when should be ordered stated—Re-trial— Suficient 
evidence on record on which jury can reasonably 
arrive at verdict of guilt — Fact that they 
might also come to contrary conclusion, whether 
nd to acquit accused tn appeal—fe-trial should 
ordered when ertdence on record justifies it— 
Duty of prosecution—Merely proving prima facie 
case, tf sufictent—Criminal Procedure Code (Act V 
of 1898), ss. 266, 276, Provisos 2, 3, 4, 279, 282, 
(9), 315, 536, 537—Judictal Commissioner's Cou 
if High Court within meaning of Proriso 
to s 276—Judgeof that Court sitting in its Sessions 


jurisdiction, whether has power to direct special 
jury to be empanelted under cl. (b), Proviso 3 to 
5 276—Procedure to be followed in the matter— 


Judicial Commissioner's Court ts Court of Session 
following procedure of High Court—‘‘ Chosen” in 
Provisos 3 and 4 to 8. 276, meaning of—Deficiency 
occurring after names of persons summoned as 
‘urors and present have been exhausted by lottery 
and ghallenge—Deficiency, how to be filled up, 
stated— Jury held not properly constituted@and trial 
vitiated, by irregularities in choosing jury—8. 282 
(2) contemplates addition of juror after trial has 
begun ana not before—Irregularity in constitution 
of 7 ry is not irregularity tn proceedings before 
or dering trial within meaning of s. 537 -Material 
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irregularity in constitution of jury affects constitu- 
tton of Court and tts competence. . f 

Section 108, Evidence Act, fa not intended to be used 
to place upon the accused the burden of proving their 
innocence. Section 106, is not a proviso to the rule 


*that the burden of proving the guilt of the accused 


is upon the prosecution buton the contrary, the 
section is subject to that rule. The burden of 
proving a particular fact or a particular defence is 
a different matter. Section 176 does not enable the 
Judge tosay to the jury that the accused must 
explain this or that; he must satisfy them on this 
point or that or be found guilty. Stephen Bene- 
virathne v. The King (4) and Attygalle v. The Kt 

(5), relied on. [p. 477, cols. 1 & 2.) 


Even in a case to which s. 105, Evidence Act, 
applies, an accused may rely upon an exception in 
his defence and fail to prove itand yet be entitled 
to an acquittal, for the prosecution may have failed 
to prove all the necessary elements in the offence 
of which the accused has been charged, or the. 
accused may by his statement, read with the other 
evidence on record, have raised a reasonable doubt 
in the mind of the Oourt and so have entitled himself 
toan acquittal ([ebtd.) 

The words of si 15, Evidence Act, are wide, for 
the material word used is ‘ concerned,” but they 
are not so wide as toadmit hearsay evidence or 
the evidence of facts alleged to have been discover- 
ed by the investigating Police Officer in the course 
of is investigation and not properly proved. 
There is alsoa difference between the admissibili- 
ty of evidence and its cogency or weight,and facts 
in favour of an accused as well as facts againat 
him should be pointed out by the Judge to . the 
jury ina Sessions trial ([p. 480, col. A 

An appeal lies to the Judicial mmissioner's 
Court against convictions and sentences passed by 
a Judge of the Judicial Oommiasioner’s Oourt sitting 
in its Sessions Oourt jurisdiction with a jury, only 
on a point of law, [p. 478, col. 2.] 


While the prosecution must prove the guilt of 
the accused, there is no such burden laid on the 
accused to prove his innocence and it is sufficient 
for him to raise a doubt asto his guilt; he is not 
bound to satisfy the jury of his innocence. [p. 477, 
col, 2) 

It is a serious error of law when a Judge while 
rightly putting the burden of proof of the guilt of 
the accused upon the prosecution, wrongly puts the 
proof of their innocence upon the accused, and where 
such an error appears to coloar the whole of his charge 
to the jury and finds expression in - specifo mis- 
directions to the jury incertain passages, accused 
are sure to be prejudiced and therefore the verdict 
of the jury and the convictions of the accused 
should not be allowed to stand Woolmtngton v. 
Director of Public Prosecutions (1), referred to. 

In a case dependent upon circumstantial evi- 
dence, it is the duty of the Judge to point out to 
the jury very clearly that in the case of circum- 
stantial evidence, a conviction is only right and 
proper, if from the proved circumstances the infer- 
ence of guilt only can reasonably be drawn, and 
if from the proved circumstances two inferences 
can reasonably be drawn, the inference of innocence 
as well as the inference of guilt, the jury is bound to 
draw the inference of innocence, The fact that the 
jury can draw from the circumstances of the case an 
inference of guilt is not sufficient. The inference of 
guilt must be the only reasonable inference to be 
drawn from the circumstances [p. 480, col. 2. . : 

Where a Judge in his charge to thejury says that 
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it is the duty of the accused to prove thie fact or that, 
to satisfy the jury on this point or that, and, leads 
the juryto believe that the duty of the prosecution 
and the duty of the defence so far ag the “burden of 
proof" of their respective cases ia concerned, is upon 
the same footing, so that as the prosecntion must prove 
their cage, soltthe accused must prove theirs, it amounts 
to misdirection. [p. 479, cola. 1 & 2.J 

It amounts to misdirection, where in hig charge to 
the jury the Judge has not sufficiently distinguished 
the cases of each of the accused which are widely 
different, so asto make a difference on the admis- 
sibility of evidence. 

Where a Jugde in hischarge exhorts the jury as 
follows: “The whole of Karachi is watching you, 
the whole commercial world is watching you”, it intro- 
duces into the case extraneous considerations and 
amounts to a clear direction to the jury to convict, 
It means nothing else and does not leave the jury 
to come freely to their own conclusions. In sucha 
ease, the Judge passes beyond the limits of wise 
guidance or advice or that expreasion of opinion on 
eee ne Piss nal Procedure Code allows in 
the charge ofa Judge toa jury Topandas v. Emperor 
(7), referred to. Tp. 481, col. 1] 


No doubt the Judicial Commissioner's Court has 
power in a case of misdirection to order a re-trial of 
the accused or to enter into the merits of the cage 
and dispose of it. Where, however, a case is essential- 
ly one where the guilt or innocence of the accused 
should be determined by a Judge and jnry, who have 
seen the witnesses and heard them give their evidence, 
who have seen the accused and whohaveheard them 
give their statements, there should be a re-trial 
which should be before another. Judge and jury and 
Judicial Oommirsioner'’s Court should not proceed to 
decide the case finally upon the paper record before 
it. Topandas v. Emperor (7), referred to. [ibid.] 


Where there is a sufficient material on which a 
jury could reasonably come to a conclusion that the 
accused were guilty, the mere fact that the jury might 
reasonably come to a contrary conclusion is nota 
sufficient reason for the Court of the Judicial Com- 
missioner to take upon itself the duty of acquitting 
them. It should order a retrial when in its opinion 
there Js sufficient evidence on record to justify the 
re-trial and it is in the interest of justice to make such 
an order. [p. 48], col. 2) 

Prosecution’s duty in a criminal case is not merely 
to prove a prima facie case. The prosecution have 
to do more than that; they must prove the guilt of 
the accused ; and there is no principle in the English 
Law WG if the prosecution bas proveda prima 
Jacie case, the accused must bring evidence in 
rebuttal or be convicted. 

The Judicial Commissioner's Court is a High Court 
within the meaning of Proviso 3 to s8 276, Onminal 
Procedure Oode, and a Judge of that Court sitting in 
its Sessions Court jurisdiction has power to direct & 
special jury to be empanelled under ol. (b) of that 
Proviso, In a matter which affects thesummoning and 
empanelling of a jury, the procedrre ofa High Gori 
should be followed by the Judicia} Commissioner's 
Oourt exercising its original criminal jurisdiction. 
So far as the Judicial Commissioner's Court is con- 
cerned, Proviso 3 to 8. 276, refers to that Court in the 
exercise of ita original criminal jurisdiction, and 
s. 276 ins. 266 mustbe read as referring to the 
roton itself and not to the Provisos, (p. 483, col. 


J 

The Judicial Commissioner's Court is a Court of 
Session following the procedure of a High Oourt, 
such as the Bombay High Court, in criminal seasiona.. 
Haji Khudabuz v. Emperor (9), referred to, Opinions 
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of Aston and Rupohand, A. J. O's. in Emperor v, 
Jianand (10), approved. 


In the absence of words in the context to the con- 
trary, ‘‘chosen” in Proviso 3 and also in Provigo 4 
to s. 276, Oriminal Procedure Oode, must mean 
chosen by lot, as in the substantive part of the 
section. Kedar Nath v. Emperor (11), distinguish- 
ed 


Both the substantive part of s. 278, Criminal 
Procedure Oode, and Provigo 2 to that section govern 
both common and special juries, and proceedings in 
High Courts and Sessions Courts. When the trial 
ofthe case has not been begun, 8. 276, Proviso 2, 
would apply. A juror can only be chosen from the 
persons present, Persons even qualified cannot be 
called from ‘outside the precincts of the Court. 
Sections 276 and 279 contemplate that the choosing of 
the jury shall be a continuous process at the begin- 
ning of the trial, and from the persons summoned to 
appear and present in Court atthe commencement of 
the proceedings. A deficiency ia only apparent after 
the names of all those summoned and present have 
been exhausted by the chances of the lottery and 
challenge and ss. 276 and 279 do not contemplate 
that a deficiency shall be recognized and then 
obviated by the summoning of fresh jurors, Bo that, 
the jury can be summoned and chosen in three insta]- 
ments. It is the actual presence of the potential 
juror in the Oourt which is the condition of hig 
eligibility. That is the safeguard that even in thig 
case there shall be an element of chance which ig 
present in the choosing by lot of the other jurors, 
The fact then that the person subsequently sum- 
moned may be on the special jury list is no sub- 
stitute for the fact that he was not present Section 315 
(3) does not apply to the choosing of a jury in a 
particular case where a deficiency of one or more 
members has appeared within the meaning of ga, 976 
and 279 (2), and the trial has already begun. [p, 485, 
cols. 1 & 2.) 


In a Sessions trial before a Judge of the Judicial 
Commissioner's Court, sitting in its Sessions Court 
jurisdiction, in the first instance thirty persons were 
called to serve as jurors from the special jury list 
prepared in accordance with ss 313 and 314, Criminal 
Procedure Oode, and of these eleven were wunserved 
and nineteen were present in Court. Afterthe parties 
had exercised their right of challenge under s, 277, 
only eight jurors out of the nine required under 
s 374 (1) had been secured. The Judge directed the 
clerk of the Crown in accordance with the rules 
framed by the Oourt, to issue fresh summonses and 
two more persons were summoned. Of these one 8 
arrived and was chosen. He was not chosen by lot, 
and then one juror, R already chosen, asked, on the 
ground of urgent business to be excused, and he was 
allowed to go and 8 took his place. Still one juror 
was wanted and then the clerk of the Orown ordered 
summonses on four other persons from the special jury 
list to be issued and out of thom four persons sum- 
moned two appeared. Of these two, one M was chosen 
by lot: 

"Held, that there were irregularities in empanelling 
the jury and the trial was vitiated as the jury was not 
properly constituted. There was an irregularity 
when S was chosen as one juror when he appeared in 
answer toa summons because he was eh chogen by 
lot or from among the persons summo ore a 
deficiency Pa nor could hebe deemed to have 
been added to the jury in place of R under “the pro- 
visions of s 282. "There was also an irregularity in 
choosing the last juror. Sofar as r. 18 of the Rules of 
the Judicial Commissioner's Oourt authorized the 
procedure followed by the Judge, it was ultra vires, 
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Saheb Ali v. Emperor (13), Bmperory. Abedalli- Pakir 
(13) and Suba v. lag sete (14), relied on. 

Section 282 (2, Oriminal Procedure Oode, contem- 
plates the addition of a juror after the trial of the 
osse has begun and not before. The Legislature in- 


tended to limit this section to cases where a jury had > 


been properly empanelled at the outset- and one or 
more of'those casualties which are bound to occur ab 
some time in human lives has in fact occurred. 
484, col. 3.) - 

In certain cases the failure to chooss a jury is not 
fatal. Assessors may be chosen instead of a Jury and 
vice versa, and a failure to take objection at the time 
is an answer to a subsequent objection that a case 
triable by a jury was tried with assesaors, but this is 
the regult of special statutory provisions, and a 538, 
Criminal Procedure Code, presumably contemplates a 
jury lawfully empanelled Section 537 algo makes 
provision for errors in the jury list,but an irregularity 
in the constitutionof the jury is not an irregularity 
in the proceedings before or during the trial within 
the meaning of s. 587, forthe words “other proceed- 
ings” must, be read ejusdem generis with the words 
which precede these. Section 537 refers to a Court of 
competent jurisdiction. It doesnot refer to anything 
done in the matter of the constitution of the trial 
Court and in a trial by Judge and jury, the Court is 
the Judge and jury. Any material irregularity in the 
constitution of the jury affectsthe constitution of the 
Oourt and its competence. It must bein the public 
interest that a body of personsin whom lies the 
power to give a verdict of guilty or not guilty should 
be is nia strictly according to law. [p 485, 
coL 1. i 


Or. As. against convictions and sen» 
tences passed by Haveliwala, J., dated May 
20, 1938. ; 


Messrs, C. H Carden Noad and Rewa- 


chand V. Thadhani, for Appellants Nos. 1` 


and ?, respectively. 


Messre, Partabrai D, Punwani, Advu- 
cate-General, for the Orown. 


Davis, J. C.—Tho accused Shewuram, 
son of Jethanand, and Harnamsing, son of 
Kewalsing, were tried by a Judge and 
jury inthe Sessions Ovurt at Karacti for 
offences in connection with a fire which 
took place in a toy-shop in Elphinston 
Street, Karachi, belonging to a partnership, 
in which Shewaram wag a parter, and 
Harnamsing was a servant. Shewaram has 
been convicted of offences under a j2^.B 
Indian Penal Oode (conspiracy) and sg 435 
and 436, Indian Penal Code (mischief by 
fire), read wilh 6. .09 Indian Penal Code 
(abetment), and has been sentenced to 
three years’ rizorous impr sonment and a 
fine of Rs. 1,000, or in default, to further 
rigorous imprisonment for six months for 
the ofence under 4, 120-B, IndianePenal 
Code, and to three years’ rigorous imprison- 
ment for the offences under ss, 435 and 436 
read with e. 109, Indian Penal Oode, the 
sentences to run Concurrently; while 
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Harnamsing, the servant, was sentenced to 
three years’ rigorous imprisonment for the 
offence under s. 120-B, Indián Penal Oode, 
and for offences under ss. 435 and 436, 


*Indian Penal Code, respectively, the’ two 


eentences to Tan concurrently. The verdict 
of the jury was a majority verdict of six 
to three. The charge of the Judge to the. 
jury is avery long charge running from 
p. 414 to 470 of the paper-book, while the. 
memorandum of appeal of Shewaram 
appears excessively .long, running from 
p. 479 to 513 of the paper-book: the. 


memorandum of appeal of Harnamsing 
rans from p, 515 to 532 of the paper-, 
book. 


An appeal lies to this Court against con- 
Victions and sentences passed by a Judge 
of this Court sitting in ita Sessions Court 
jurisdiction with a jury only on a point of 
law, and the convictions of the two appel- 
lants have been challenged on the ground 
that their trial in the Sessions Court by a 
Judge sitting with a special jury is not: 
authorized by law. It is contended that 
the Oriminal Procedare Code does not 
confer upon a Judge of this Uourt, sitting. 
asa Sessions Judge, the powerto direct a 
case to be tried with a special jurv, It igs 
further contended that even if this power be 
conferred, the special jury was not properly 
constituted. Further, the charge to the 
jury is attacked generally: on the ground 
that it isso unfair to the accused that its . 
unfairness amounts to a misdirection in 
law, while it is attacked on maay specific. 
points, such as the admission of inadmissible. 
evidence, the failure of the Judge to put 
correctly before the jury evidence on the 
record in favour of the accused in matters 
Buch as the alleged indebtedness of. 
accused No. 1, the value of hig stock-in-trade 
and the amount of his insurance, matters 
which the prosecution made the basis of 
their case against him. And so far as 
accused No. 2 is concerned, the charge to 
the jury is attacked, among other gcounds, 
on the ground that the Judge had not 
sufficiently directed the jury to distinguish 
between the case of accused No, 1 and 
accused No. 2, particularly in the matter 
of the evidence of ‘previous fires, which 
though it may be evidence against. 
accused No. i is not evidence against, 
accused No 2, who was in no way concerned 
in them. There is also a complaint in the 
memoranda of appeal that the learned 
Judge has not left the jury free to form 
their own opinion of the evidence upon 
the record, his references to their being 
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‘free to come to their own’ conclusions, 
independently of his conclusions which were 


unduly emphasized, being merely illusory. 


and thatthe jury have been coerced into 
their verdict and at the end of the charge, 
have been threatened. 

It ig not however necessary for us to 
consider the cases of the appellants at 
length in all their aspects, because it 
appears to us that early in his charge, the 
learned Judge has fallen into a serious 
error of law on the question of the “burden 
of proof’ in a criminal case, an error 
- which appears to us to colour the whole 
of his charge and finds expression in 
specific misdirections tothe jury in certain 
passages, to which we will refer, so that it 
is not possible forns to hold’ that the 
accused were not prejudiced and to allow 
the verdict of the jury andthe convictions 
of the accused to stand - 

Briefly, the error in Jaw of the learned 
Judge lies in this; that while he has rightly 
put the burden of proof of the guilt of the 
accused upon the prosecution, ‘the has 
wrongly put the proof of their innocence 
upon the accused. In para. 4 in his charge 
to the jury the learned Judge refers to 
this principle that the burden of proving 
the guilt of the accused lies upon the 
prosecution. He refers to it as “the first 
and foremost Cardinal principle of British 
jurisprudence,” bit there is, he says, “a 
proviso’ to this and some four pages after, 
he refersto this proviso as contained in 
se. 106, Evidence Act. Section 108, 
Evidence Act, lays down, the learned 
Judge says, the proviso that if any fact is 
Specifically within the knowledge of any 
person, and clearly in this case by “person” 
he means the accused, the burden is on 
him to prove it. Reference’ however to that 
section and to the. two illustrations con- 
tained therein make it clear that it was 
never intended to be applied, as the learned 
Judge has applied it, to a case of this 
Kind, and to be used to place upon the 
accused the burden of proving their ine 
nocence, even to the extent of disproving, 


onan important point in the case, evidence. 


of the prosecution which was not even 
admissible in law. h 

The. learned Judge has cited no case, 
and the learned Advocate-General has cited 
mo case wherein itis laid down that the 
burden of proof, that duty which rests 
upon. the prosecution, of proving the guilt 
of the accused, is subject to this proviso 
in the sense that the learned Judge has. 
used it in his charge tothe -jury. In our 
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opinion, s. 106, Evidence Act; is not a 
proviso to the rule that the burden of 


proving the guilt of the accused is upon 
the prosecution, but on the contrary, the. 
section is sabjectto that rule. The burden 


eof proving a particular fact or a particular 


defence isa different matter, The learned’ 
Judge was noteven dealing with one of 
these exceptions to the general law on 
which an accused may rely and to which 
8. 105, Evidence Act, applies; but even 
in such a case an accused may rely upon 
an exception. in his- defence and fail to 
prove it and yet be entitled to an acquittal, 
for the prosecution may have failed to 
prove all the necessary elements in the 
offence of which the accused has been 
charged, or the accused may, by his state- 
ment, read with the other evidence on 
record, have raised a reasonable doubt in 
the mind of the Court and so have entitled 
himself to an acquittal, In this case, it is 
not till the last paragraph. but one of this 
very long charge, when some hours muat 
have passed, that the learned Judge refers 
to this queotion of “reasonable duubt” and 
this | reference can in no way cure the 
fundamental error in the charge. In the 
recent case in Woolmington v, Director of 
Public Prosecutions (1) at p. 450, Lord 
Sankey, L. O , said: 

“If atany period of a trial it was permissible for 
the Judge to rules that the prosecotion had 
established its case and that the cnus was shifted’ 
on the prisoner to prove that he was not guilty, 
and that unless he discharged that onus, the 
prosecution was entitled to succeed, it would be. 
enabling-the Judge-in euch-a case to.say that the 
jury must in lew find that the prisoner was guilty 
a 60 make the Judge decide the case and not 
the jury, which is not the common law, It would 
bean entirely different case from those exceptional: 
instances of special verdicts where. a Judge asks 
the jury-to find-certain facts and directs them 
that on such -facts the prosecution ig entitled to. 
Bucceed. Indeed,a consideration of such special. 
verdicts shows that itisnot till theend of the eyi-. 
dence that a verdict can properly. be found and 
that at the end of the evidenca it is not for 
the prisoner to establish his innocence, but for. 
the prosecution to establish his guilt Just as 
there is evidence on behalf of the prosecution so. 
thera may be evidence on behalf of the prisoner. 
which may cause a doubt as to his guilt In; 
either case he is entitled to the benefit of the 
doubt. But.while the prosecution must prove the 
put . of the prisoner, there is no sush burden. 

id on the prisoner to prove his innocence and 
it is sufficient for him to raise a doubt as to 
his guilt; he is not bound to satisfy the jury of his 
innocence. | i 

This is the real result of the perplexing cso in 
Rex v. Abramovitch (3) which lays down the #ame. 

(1) (19357A O 462; 104 L J K B 133; 25 Or, App. Rep. 
72; 153 L T 233; 79 S J 401;51 T L R 448 at Pe 


450. 
(3) LL Or, App. Rep. 45. l ° 
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Toposition, although perhaps in somewhat involved 
anguage Juries ars always told that if convistion 
there is to be, the prosecution must prove the case 
beyond reasonable doubt. This statement cannot 
mean that in order to be acquitted the prisoner 
must ‘satisfy’ the jury. This is tha law as laid 
down in the Court of Criminal Appeal in Rez vy. 
Davies (3) the headnots of which correctly states 
that where intent is an ingredient of a crime, there 
is no onus on the defendant to prove that the act 
alleged was accidental, Throughout the web of the 
English criminal law one golden thread is always 
to be seen that itis the duty of the prosecution to 
prove the prisoner's guilt, subject to what I have 
already said as to the defence of insanity and subject 
also to any statutory exception. If, at the end 
of and on the whole of ths cage, there isa reason- 
able doubt, created by the evidence given by either 
the prosecution or the prisoner whether the prisoner 
killed the deceased with a malicious intention and 
the prosecution has not made out the case, the 
prisoner is entitled to an acquittal No matter 
what the charge or where the trial, the principle 
that the prosecution must prove the guilt of the 
prisoner is part of the common law of England 
and no attempt to whittle it down can be 
entertained.” 

Now, in this case, there is no question 
of a defence based upon an Exception 
under s. 105, Evidence Act, and of the 
presumption therein referred to; and the 
judgment of Lord Sankey applies with fuil 
force. But on the question of the burden 
of proof and the proof to the satisfaction 
of the jury by the accused of his ins 
nocence of the trathof the facts on which 
he relies in his defence, the learned 
Judge in this case’ said at p. 415 of the 
papet-book : 

“That is the. first :and foremost principle of 
British jurisprudence. But there is a proviso to 
that and that isthis: When the prosecution leads 
evidence and ata stage you believe that evidence 
led by the prosecution to be sufficient’ to sustain 
“Ma conviction, then the presumption of innocence 
disappears. Then naturally you will inquire of 
the sacoused as to what he has to say and if 
the accused says something or reliss upon certain 
facts or circumstances or offers an explanation, he 
must prove those facts or circumstances to your 


Aatisfaction. lf he fails to do so, the law entitles: 
is not trae.. 


you to presume that what he says 
Nevertheless, ıt is the duty of the Urown to prove 
the case against the accused. First you must start 
with the presutpiion of innocence against the 
accused, {Ít is the duty of the prosecution to prove 
the case against the accused by satisfactory evi- 
dence, and after prosecution leads evidence, and 
At a stage you find that that evidence is sufficient 
to convict the accused, you will ask the accused 
as to what he has to say, and if the accused says 
something, he must prove it by satisfactory evidence, 


For instance, if the accused says that he was not 1n. 


Karachi on the day of the occurrence, he must 
prove that to your satisfaction, If you are not 
satisfied with what he says you may draw your 
infafences from that circumstance. Nevertheless, it 
is the duty ofthe prosecution to prove the cise against 
the acotsed.”  ' ra oe et 


(Or App. Bep Mh ooo o 
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Thie, it appsara to us, can only mean that 
the accused must prove certain fasts or be 
found guilty, Then further on. the learned 
Judge says: \ 

“Then hear the evidence for the prosecution an 
after hearing the evidence for the prosecution, if you 
a conclusion that the case against the 
accused is proved, you will ask the explanation of the 
accused, and ifthe accused offers an explanation, ‘he 
must satisfy you on that.” f 

That the idea conveyed in these passages 
was that the accused was to meet the proof 
uf the prosecution case by proof of his own 
Case appears to us clear from other passages 
which occur from time to time throughout. 
the charge. For instance, on p. 420, the. 
learned Judge says: 

“Opportunity was given to Shewaram to prove that 
he paid Rs. 6,000 to N. H. Advani snd whether he 
received it. He was unable to doso, and that fact is 
before you," ii 

Then at p. 441 he says: 

“Prosecution's duty is to prove a prima facie case, 
They have placed these materials before you by the 
documentary evidence and if you believe that and 
if the accused wish to establish something, then 
apply the principle which I explained to’ you, 
ib is then their duty to show satisfactorily with 
all facts and figures what they want to show. That 
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you will bear in mind and consider. 

‘There is in this portion of the charge a 
further error in that the Judge directs the’ 
jury that the “Prosecution’s duty is to prove 
& prima facie case.’ The prosecution have 
to do more than that; they must prove the 
guilt of the accused ; and we know of no 
principle in the English Law whereby if the 
prosecution has proved a prima facte case, 
the accused must bring evidence in 
rebuttal or be convicted. Then atp. 467 
the learned Judge says: 

‘“The testimony of Fasulallah is that there was 
no treatment given by Dr. Kalliandas and that is 
the sworn testimony on oath. To disprove that, it 
was the duty of the accused to show what he gays 
is true, There is no such evidence, I hope you do 
not believe in evil influences," - 3 


There isin this portion of the charge the 
further error that the accused is called upon 
to disprove waat Bub-Laspector Fazulaliah. 
said in his evidence which was itself not 
adinissibie in evidence. Dr. Kalliandas was. 
not called as a witness, Fazulallah was an 
investigating Police Officer; he could not 
therefore give evidence as to what Dr. 
Kalliandas told him, even if. Dr. Kalliandas. 
was called as a witness, unless the accused 
wished to cross-examine the witness upon 
his statement to the Police under the pro- 
vis:ong of s. 162, Oriminal Procedure Code, 
The use of a, 100, Evidence Act, as the 
learned Judge has used it, has been dis." 
cussed in two recent Gases before the Privy 
Oouncil, and it is clear that the section 
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cannot be used as the learned Judge has 
“used it. In Stephen Senevirathne v. The 
King (4) and Attygalle v. The King (5) the 
operation of s. 136 of the Ceylon Ordinance 
No. 14 of 1895, which isin wording similar 
to 8. 106, Evidence Act, was considered, 
by their Lordships of the Privy Council 
and they made it clear that this section 
did not enable the Judge to Bay to the jury 
that the accused must explain this or that; 
he must satisfy them on this point or that 
or be found guilty. The case in Issarsing 
Sanwansing v; Emperor (6) at p, 112, we 
think, takes this section, as far as it can 
properly be taken in a case of this- kind, 
against the accused. In that case, the 
accused gave what appeared to be a false 
explanation as to what he did upon a 
particular day, but the Oourt did not say 
that he must prove this fact or that or 
satisfy the jury on this point or that or be 
convicted, What the Uourt said was: 

“It is urged on behali of the accused that he 
owes Do daty to the prosecution and ia under no 
liability to give’ any explanation, If no prima facie 
case had made against the accused, it is open 
to the accused to rely safely on the presumption 
of innocence or on the infirmity of the evidence for 
the prosecution. But when a prima facie case is 
made out and the presumption of innocence is dis- 
placed, then as said by Wil, J. in his work on 

Circumstantial Evidence” at p. 97, the force of 
suspicious circumstances is augmented whenever 
the party attempts no explanation of facts which 
he may reasonably be presumed to be able and 
interested to explain.” 

And the’ substance and conclusions of 
that judgmeht appear properly set out in the 
head-note which says ; 

“If no prima facie case be made agsinst the 
accused itis open to him to rely on the presump- 
tion of innocence. But where a prima facie case 13 
made out andthe presumption ot innocence ia dis- 
Pae then the force of suspicious circumstances 

augmented whenever the party attempts no 
explanation of facta which he may reasonably be 
presumed to be able and interested to explain,” 
- But in his charge to the jury in this case 
the learned Judge nas gone far beyond this, 
He has said, as we have pointed out, that 
itis the duty of the accused to prove this 
fact or that, to satisfy the jury on this 
point or that, and, with all respect to the 
learned Judge this is not the law. We thmk 
the fundamental error in his charge is that 


(4) 39 Bom: L R l; 164 Ind. Cas. 545; A I R 1936 
P O 289; a Or. Oas. 900; 37 Or. L J v63;9 RPO 
= an 661; 41 O W N 65; (1936) M W N 1340 
(5) 38 Bom. L R 700; 162 Ind. Oas, 450, A IR 1938 
PO 169; (1936) Cr. Casa. 623, 87 Cr. LJ 6233s RPO 
_ 256; 1936) M N 653; 44 LW 86; (1936) Ald 803; 

38.P LR Tel 71 M L J331 (P 0). r 
atp 118; 44 Ind. Oas. 685, AIR 
1944 Sindlli, P Se ad 
as 
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he has led the jury to believe that the duty 
of the prosecution and the duty of the 
defence so far as the “burden of proof” of 
the r respeciive cases is concerned, was upon 
the same footing, 80 that as the prosecution 
must prove their case, so the accused must 
prove theirs. There are, however, other 
errors on which, we think, we should have 
had to set aside the conviction on the ground 
of misdirection. The firat is, that we do not 
think that it can be said tnat the learned 
Judge has sufficiently distinguished the 
cases Of accused No, 1 and accused No, 2 
and they are widely different. 

Against accused No. lit was the case of 
the prosecution that he had been concerned 
in a series of fires. Against him this evi- 
dence clearly was admissible under s. 15, 
Evidence Act. But against accused No. 2 
this evidence was not admissible. He was 
& young mun who had been in the employ- 
ment of accused No. 1 for a short time 
only : it was not proved hy the prosecue 
tion that he was concerned in the fire in 
Bombay when he came to Karachi as 
a servant in the Karachi shop. Theree 
fore the fact that accused No. 1 was cone 
cerned in a fire in the Standard Booke 
stall, if he was so concerned, where he 
was employed in 1920 or lyz/, or in a 
fire in Quetta, where though the fire was 
next door, the goods of his shop were 
damaged and he got Rs. 6,700 from the 
Insurance Company for goods damaged by 
smoke or water, or in a fire ‘in Bombay 
in the godown of himself and one Naraine 
sing H. Advani, orin afirein a portion 
of the godown leased to a Mochi in Parr 
Sireet, is not evidence against accused 
No. 2, but even as against accused No. |, 
we think, it was only fair thar the learned 
Judge should have pointed out to the jury 
that if he was concerned in the fire in the 
Standard Bookstall, it might well be that 
ke was concerned ouly to some small extent. 
The learned Judge, however, so stresses the 
case against this accused that he permits 
himself to say that 

“it is on record now, which you cannot question, 
that he was in the service of the Bookstall on 
Ks, 100 a month for some tim®, at any rate before 
the fire which took place in the Standard Bookstall in 
1937.” 

Thie clearly was a suggestion to the 
jury that he held a place of some import- 
ance in this Bookstall and they were 
directed that it was a matter of record 
Which they could not question. Yet when 
we asked to be referred to that parte of the 
record of this case where this fact, which 
the learned Judge said in his charge wan 
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recorded and -could not be questioned, 
was, we find that itis a matter of hearsay 
evidence brought out by the learned 
Advcoate for the accused against his client's 
interest in his crossexamination of the 
Sub-Inspector, Fazulallah at p. 32 of the 
paper-book, The words of s. 15, Evidence 
Act, are wide, for the material word used 
is “concerned”, but they are not so wide 
as to admit hearsay evidence or the evidence 
of facis alleged to have been discovered by 
tLe investigating Police Officer in the 
course of his investigation and not properly 
proved, There is also a difference between 
the admissibility of evidence and its 
cogency or weight, and facts in favour of 
an accused as well as facts against him 
should be pointed out by the Judge to 


the jury. 


_ The case of accused No. 2 was different 
pa the case of accused No, J, The 
éarned Judge, so far as accused No. 2 ig 
concerned, stressea the fact that he was an 
Advani as was Narainsing H. Advani, a 
partner of the firm in Bombay, and be would 
appear to suggest at one place in his charge 
to Lie jury, that this Advani in Bombay 
sent Harnamsing, the other Advani, to 
Karachi in ‘agreestent with Srewaran, 
accused No, }, for the purpose of this Gre. 
The learaed Judge says that Advani Narain, 
sing bélongs to the same community “as 
Harnamsing in the way that he was also 
Advani or Amil, But when the learned 
Judge was stressing this relationship, this 


Intimate association and this confidence 


which appeared to him to exist between this 
servant and his master, he should have 
pointed out that there was nothing upon 
the record to contradict the statement of this 
accused, that when he came to Karachi, far 
from being taken into the home of Shawaram 
or one of his relations, ke stayed first in 
a hostel and then at a hotel. Itis true that 
at p, 427¢he learned Judge considers the 
past history of Shewaram, accused N ol, 
and that he refers specifically to the Quetta 
fire and the Bombay fire in reference to this 
acóused No, 1, that at p. 450 he says: 
“I have dealt gofar as Shewaram is Concerned, 
showing his conduct- and preparations therein of a 
Te that have bearing on what was to happen 


and then he gces on to deal with what he calla 
the transfer of accused No, 2, Harnameing’ 
to Karachi, and then at p. 404 he says “Hero 
comeg Harnamsing in the ‘picture’, “But 
when we asked the learned Advocates erenal 
if he could point out tous in the whole of 
this long Charge where the learned J udge 


~ 
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has pointed out clearly to the jury the 
against accused No, 2 they must not conside 
the evidence of previous fires in which he wa 
not concerned, he said he could not do 80, ani 
we think that in view of the form the charg 
ook, it was inevitable that the jury though 
they should consider this evidence agains 
accused No, 2 as also against accused N O. l 
Then, again, ìn a case such as this, depen 
dent upon circumstantial evidence, we think 
it was the duty of the Judge to point oui 
very Clearly that in the case of circumstantial 
evidenca a conviction is only right and 
proper, if from the proved circumstances the 
inference of guilt only can reasonably ‘be 
drawn, and if from the proved circumstances 
two inferences can reasonably be drawn, the 
inference of innocence as well as the 
inference of guilt, the jury is bound to draw 
the inference of innocence. At p. 419 the 
learned Judge says: : 
“Then, gentlemen, in a case like this evidence 
rect or circumstantial. Now, evidence ig 
divided in two kinds; namely direct and ‘oircum- 
stantial evidence.’ This oase deperda entirély ön 
Guoumstantial evidence, and so far as ‘the proof 
a concerned, the same definition applies, that ia 
to say, as reasonable men you oan draw your 
inferénce, ‘from the circumstances of the case and 
from the facts ofthe same.” d i 
"This again, with all respect to the learn: 
ed Judge, we donot think is a proper states 
meni of law. The fact that the jury can 
draw from the circumstances of the CAEG 
an iuference of guilt is not suficient. The 
iDference of guilt must be ine only reason- 
able inference to be drawn ‘from the Gir- 
cumstances. It is true that at p. 467 the 
learned Judge seems to have intended .to 
indicate to the jary ‘that this was the 
law, but in language go vague and obscure 
as must; we. think, have left no clear 
impression: upon the minds of the jury. 
The learned Judgésaya: ` oi 
“As soon as you find tha combustible Material ig 
collected there by some one, and then if there is no 
other possibility or any reasonable hy pothesis, I am 
sure it cannot be anything but the cage of arson: ` 
We cannot consider that sentence appear- 
ing at that time and at that place in the 
èharge as an adequate exposition or adequate 
Substitute for the exposition of this aspect 
of the law’ of Circumstantial evidence to 
which we have referred. Lastly, we ‘think 
that the learned Judge in bis exhortation 
tothe jury in the {ast -Paragraph . of. hig 
charge has passed beyond the limits of 
wise guidance or advice or that expression. 
of opinion on facts which the Criminal 
Procedure Code allows ia the. charge of 
a Judge to a jury. -His exhortation -to 
the jary:-“The whole of Karachi is watching 
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you, the whole commercial wozld is watch- 
ing you,” appears to us to iatroduce into 
@ case those extraneous coasiderations 
which the Judge warned the jury to 
exclude from their minds, and in view of 
the nature of the caarge to be a cleat 
direction tothe jury to convict. It could, 
in our opinion, mean nothing else and it did 
not leave the jury to cone freely to their 
own conclusions. In Topandas v, Emperor 
(7) at p. 123 the learned Judge, 
Madgavkar, A.J. CO. bad said in addressing 
e 
E AA I have done, This trialisa trial in 
one sense of the acoused, But you must not forget 
that in another sense we allot ua are not lesson 
our trial, The witnesses, the Bar, you and I, we are 
also on our trial, a trial no less real in that it 
Tests with ourselves to acquit or condemn ouraelyeg," 
The learned Judges in that case held that 
this exhortation vitiated the verdict, We 
think therefore there has been established 
such misdirection as must have prejudiced 
the accused, and we must therefure set 
aside the convictions of the accused. We 
Have then to consider what further’ course 
we should take. The case in. Popandas v. 
Emperor (7) to which we hare referred, 
lays down that this Court has Power ina 
case of misdirection to order a reetrial of 
the : accused or to enter into the merits of 
thecase and dispose of it. Mr, Carden 
Noad argues on behalf of the accused that 
if we could dispose of it overselves, we 
could not on the evidence | convict; that 
there is not sufficient evidence on which 
we should order a reé-trial. But we do not 
think that.thié is & case in which we 
should proceed to decide upon the paper 
record., Itisavase where we think much: 
must depend upon the impression made by 
the witnesses in their evidence and the 
accused in their statements upon the Coart, 
In Topandas y. Emperor (4) it was the wish 
of the accused that the Oourt itself should 
deal with and dispose of the case, In 
Emperor v. Saran (8) where the Court pro- 
ceeded to set aside the acquittal. based 
upon the verdict of the jury, the facts were 
simple, But though tnis case, if it were 
Properly handled, may weil lend itself to 
far simpler treatment thao it has received, 
the guilt of the accused depending ın the 
end upon answers to questions wnicn can be 
clearly and simply Stated, nevertheless we 
think this is essentially acase where the 
gut or innocence of the accused should be 
determined Dy a Judge and jury who nave 
(7) A I R1935 Sind 116 at p 123, 8l Ind, Qas. 249; 
Or. LJ 761. 
(8) 218 L R 356; :9 Ind. Oas. 98; A I R 1927 Sind 
i 38 Or, LJ 68- Gage eee 
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seen the witnesses and heard them give 
their evidence, who have seen the accused 
and who have heard them give their state 
ments. We think, therefore, it is clear that 
there should be a retrial which should be 
before another Judge and jury and we 
should not proceed to decide this case finally 
upon the paper record before us, 

Mr. Oarden Noad ia dealing with the case 
of accused No. 1 waa bound also to deal 
wito the case of accused No. 2. He argued 
tuat the case against accused No.2 gould 
not siand. He had been convicted of 
conspiracy but also for the gubstantiva 
offences of mischief by fire under gs, 435 
and 436, Penal Code, and if the case against 
him failed, the case against asoused No. |, 
guilty of conspiriag with him and abatting 
him must fail also. A man cannot be 
convicted of conspiring with himself. 
Bat we cannotsay that toe circumstances 
of this alleged fire, the past history of 
accused No. 1 with fires, the association 
of accused Nos. I and 2 is such as should 
enable us to say tuat there is no material 
on whicha jary could reasonably come to 
a conclusion that the accused were guilty. 
The jury might reasonably come to a 
contrary conclusion. But that is not the 
point, That, we think, is not a sufficient 
reason forus to take upon ourselves the 
duty of acquitting them. It is clearly in 
our opinion not tothe Interest of the accus- 
ed that we should further discuss the evi- 


‘dence... Ik suffices to say that there is, in 


our opinion, sufficient evidence upon the 
record to justify their re trial, and that it is 
in the interesis of justice that they should 
be so re-tried and we so order, , 
We-would point ontthat it should not 
have been necessary for the learned 
Assistant Public Prosecator at so late a 
stage a3 when the Advocate for the accused 
was addressing the jury,to rise in Court 
and. say that as accused No. 2 wag not in 
Karachi before Apri! 28, 1937, the case of 
the prosecution was not that the g@one 
Bpitacy wasfrom August 1936 to May 1957,, 
as stated in the cnarge, but was from 
April 23 to May 16, when. the fire took 
place. [he prosecution should have known 
that this was their case at the beginning 
of the trial We have then - to consider 
the question of the constitution of the jury 
wuico is now of no importance in this case 
because we have -decided to set asidp -tho 
convictions and order a retrial on other 
grounds; but which as it involves questions 
waich will be raised in future trials and 
whico have in this appeal been *argued 
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before us with care and ability, we think 
we must now consider and decide. 
.- It is contended on behalf of the accused 
that this Court.is not a High Court within 
the meaning of Proivso 3 tos. 276, Orimi- 
nal Procedure Code, acd that a Judge of 
this Court in Sessions Court jurisdiction 
has no power tod.rect a special jury to be 
empanelled nnder cl. (b) of that Proviso, 
‘Section 266, Criminal Procedure Oode, which 
declares the Judicial Commissioner's Court 
to be a High Court for the purpose of 
Chap. XXIII, and of Chap. XVIII, would 
appear to exslude the Judicial Commis- 
sioner’s Court from s. 276, Criminal Proce- 
dure Code, which enables a High Oourt 
Judge to directa special jury to be em- 
panelled; but if the Judicial Commis- 
sioner'’s Court isnot a High Oourt within 
the meaning of 8. 276, Oriminal Procedure 
.Code, neither is a Chartered High Oourt, 
fors. 266, Criminal Procedure Mode in its 
terms applies in precisely the same way 
toa Chartered High Court as to this Court, 
It is strange that this point is raised for 
the first timeat this time andin this case 
in view of the fact that s, 266, Oriminal 
Procedure Code which includes the Judie 
cial OCommissioner’s Oourtof Sind among 
other High Courts to which the provisions 
of Chaps. XXIII and XVIII, are applicable 
was amended in 1923. But the provisions 
of s. 266 have been considered in relation 
to other matters in . Haji Khudabuz v. 
Emperor (9), and Emperor v. Jianand (10) 
and itis n0t unreasonable to suggest that 
if this point were of any substance, it 
would not. have escaped the notice of Advoe 
cates of this Court for so long. Any doubt 
which exists in the interpretation of the 
sections arises from the fact that ss. 266 
and 276 have been amended from time to 
time, Section 266, as it first stood, did not 
include s. 276, but only g.3U7 which by its 
terms required the wider definition of 
“High Oourt” given in s. 4 (1) (j), Oriminal 
Procedure Oode. In-the Act of 1882 which 
consolidated and amended the law relating 
to criminal procedure in Obartered High 
Courts and others Courts, 5. 266 was as 
follows ; ; 

“In this chapter, exoept in s. 307, the expression 
‘High Oourt,’ means a High Oourt of judicature 
established or to be established under the twenty- 
fourth and twenty-fifth of Victorin Ohap. 104, and 


includes the Chief Court of the Punjab, and such 
other Qpurts as the Governor-General in Oounoil 
LA 


(9) 19 Bal R 309; 85 Ind. Oas. 706; AIR 1925 Sind 


349; 25 Cr, L J 562, 
~(10) 32,8 L R 349; 111 Ind, Cas, 865;-A IR 1938 
L J 945, - E ni ue i 


Bind 149; 29 Or, 
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may, by notification in the Gaseite of India, declare 
to ba High Courts forthe purposes of this chapter. 
There is no reference in this section to 
B. 276 at all, but, it would appear, doubt 
arosa as to whether High Courts other than 
{hose mentioned in s, Zb had power to make 


Tuleg regarding the summoniug and choos . 


ing of Jurors. ‘Therefore 8. 276 was exclud- 
ed from the restrictive provisions of e. 266 
by s. Sof Act X of 1846. Ins. 276 and ‘in 
s. 307 the term “High Oourt” was to have 


the meaning given to it by the detinition ` 


in e. 4(1)(j, but it was for this purpose 
and it would appear to this purpose cnly;, 
8. 276 was to be omitted from s. 246 ; others, 


wa 


wise the section have needed no nmende 


ment. Section 2,6 was not tobe omitted 
from sg. 2106 for the purpose of- preventing 
the Courts named in s. 266 as High Courts 
from possessing or exercising the power ‘of 
appointment of special juries under the 
lutter part of the section,and at that time 
that section by reason cf the Act of 1882 
was as fcllows: ee 

“276. The ‘jurora shall be chosen by lot from, 
the persons summoned to act as such, in such 


manner as the High Uourt may from time to time 


by rule direct : 
Provided that— _ 
first, pending the issue under this section of 
rules for any Oourt, the practice now prevailing in 
such Oourt in respect to the choosing of jurors shall 
be followed: | | R 
secondly, in casa of a deficienoy of persons sum- 
moned, the number of jurors required may, with the 
leave of the Court, be chosen from such other persons 
a8 may be present ; and K hes I eS 
thirdly, in the Presidency-towns : (a) if the accused 
person is charged with having committed an offence 


punishab'e with death, or (b) ifinany other cass'a . 


Judge ofthe High Court so directs, the jurors shall 
be chosen from the special jury list hereinatter 
prescribed.” i h 

“High Court” then in that section already 
had two different meanings. In the word- 


ing of the section itself, it meant a High. 


Court as defined in 8, 4 (I) (7) and in 
Proviso 3 it meant a High Court in a 
Presidency- town. In Proviso 1 the. “Court” 
therein referred to, appeared to mean 
a High Oourt or Sessions Court indifferently. 
But it 1s clear that the inclusion of s. 276 in 
6. 266 was not intended to exclude the Courts 
named in s. 266 in the exercise of their 
original criminal jurisdictions from appoints 
ing special juries. So in 1923 when the 
Court of the Judicial Commissioner.of Sind 
was included amung High Ocurts within 
the meaning of s. 266,11 could not -haye 
been. intended -to exclude it from the 


provisions of Proviso 3 which gave other 
Courts in the exercise of their original 
crimina) jurisdiction the power to empanel 
a especial jury, and it must be remembered 
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that by the same amending Act as included 
ing 266 among “High Vourts” the Judicial 
Commissioner’s Court, Provisc 3 tus, 276 was 
anended so as to extead to all High Courts, 
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opinion of the Judges of this Court before 
the reference to the Full Bench in Emperor 
v, Jtanand (10), nor was it the opinion of 
two out of the four Judges in this latter 


and for this purpose “High Gourt” must „case; and with all respect we prefer, for 


mean: High Court, as defined in s. 266 the 
power of empanelling special juries For by 
the amending Act of 1923, the power of 
empanelling special Juries was extended to 
Courts other than High Oourts in Presi- 
dency-towns, 8) that while Proviso 3 
before the amendment of 1923 reads : 
“thirdly, in the Presidency-towns: (a)if the ac- 
cused person is charged with having committed an 
offence punishable with death, or (6) if in any other 
cass a Judge of the High Court 30 directs, the jurors 
shall be chosen from the special jury list herainafter 
prescribed ;” 
after the amendment of 1923, it reid: 
“thirdly, in atrial before any High Gourt in the 
town which is the usual place of sitting of such 
High ‘Oourt, (a) if the accused person is charged 
with having committed an offence punishable with 
death,. or (b) if in any other case a Judge of the High- 
Court so directs, the jurora shall be chosen from 
the special jury list hereinafter prescribed.” 
Olearly, then, Proviso 3 to s. 276, Bo 
far as thie Court is concerned, now refers 
to this Court in the exercise of its original 


reriminal jurisdiction, and s. 276 in s. 266 


` 


inust be read as referring to the section 
itself and not to the Provisos. It matters 
not that this jurisdiction is exercised, owing 
to the peculiar constitution of this Oourt 
through a Sessions Court. 


-To hold otherwise would be to render 
purposeless all the other sections in 
Okap. XXIII, Oriminal Procedure Code, for: 
Instance, as. 312 to 31s, relating to the 
summoning of jurors by- the clerk of the 
Orown which, by reason of the definition of 
“High Court” in s. 266 apply to this Court. 
Moreover, if we accepted the argument 
advanced on behalf of the accused, this 
Court would have no power to. empanel 
a special jury even in the case of European 
British subjects in relation to whom ia 
criminal trials it is by virtue of s. 4(1), (A), 
a High Court. The argument that Proviso 
4tos. 276 applies to this Oourt and that 
Government could issue & notification under 
that Proviso has little force, for that Proviso 
contemplates the application of the pro- 
Visions of s. 325, but that section is clearly 
inapplicable to a “High Court” within the 
meaning of s. 266, ` 

It is said that this Court has already 
decided that this Gourt in its original 
criminal jurisdiction is a Court of Session 
in the ordinary sense of that word; but 
reference to the case in Haji Khudabuz v. 
Emperor (9), shows that that was not the 


the reasons given, the conclusions of 
Aston and Rupchand, A. J. O.s in that 
care, that this Court is a Court of Seasion 
following the prcecedure of a High Ooart, 
such as the Bombay High Court, in crimi- 
nal sessions, to the contrary conclusions of 
Percival, J.C. and DeSouza, A. J. O.; and 
if in such en important matter as the powers 
of this Court as Court cf Session to make 
a reference upon a verdict of a jary, this 
Court is to follow the procedure cf a High 
Court, and such now is the jaw, we find no 
difficulty in holding that in a matter which 
affects the summoning and empanelling of 
a jury the procedure of a High Coart should 
te followed by this Court exercising its 
original criminal jurirdiction. 

The question then lastly arises, whether 
this special jury was properly empanelled, 
and if it was not, whether the defects in 
its constitution are such as would in 
themselves vitiute the trisl? Firat, as to 
the facts. It appears that in the frst 
instance thirty persons were called to serve 
as jurors from the special jary list pre- 
pared by the clerk of the Crown in accord- 
ance with as. 313 and 314, Criminal Procee 
dure Code, and of these eleven were uns 
served and nineteen were present in Court. 
After the parties had exercised their right 
of challenge under s. 277, Oriminal Pro 
aure Code, only eight jurors out of the nine 
required under s. 274 (1) had been secured. 
It was then open to the Judge to proceed 
under Proviso 2 to s. 276,°Criminal Pro- 
cedure Code, and choose the one juror 
wanting from among persons present in 
Court; but it would appear the Judge did 
not do so but directed the clerk of the 
Orown in accordance with the rules 
framed by thie Court, to issue fresh sum- 
monses and two More Persons were sum- 
moned. Of these one Mr. Jagmohanlal: 
Kaishilal Manabai Shah arrived and was 
cnosen. He was not chosen by lot, and 
then one juror, Mr. Reid, already chosen, 
asked, on the ground of urgent business, 
to be excused, and he was allowed lo go 
and Mr. Shah took his place, Still one 
juror was wanted and then the clerk of the 
Grown ordered summonses on four otHer 
persons from the special jury list to be iagued , 
for 3 o'clock that day, and out of thosa 
four persons summoned two appeared. » Of 
these two one Mr. Milner, if appears, was 
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chosen by lot, The jury was thus at last 
completed, 

Now it is argued that so soon as the 
number of perscns summoned as jurors 
was exhausted either by ctallenge or by 
the fact that they were not challenged but” 
chosen, the Judge had no alternative but 
to chcose the cne juror wanting from tht 
persons present in Court or discharge the 
jury and start all over again; and reliance 
is placed upon the case ci the Calcutta 
High Court ın Kedar Nath v. Emperor (11) 
but tke ques:icn fcr decisicn in that case 
really was whether the word “chosen” in 
Proviso 2 in s. 276, Oriminal Procedure 
Ocde, in reference to the chocsing of 
persons {frcm among those present in 
Court meant cLosen by lot, as in the sub- 
ptantive part of the section, or chosen by 
the Judge, and it was decided that ‘‘chcsen”’ 
meant chosen by the Judge. The ques- 
tion of whetler “chosen” in cl. (b) in 
Provieo 3 meant cLosen by lot, as in the 
substantive part of the section, or chosen 
by the Judge, as in Proviso 2, was not 
considered; but our own’ opinion is that in 
the absence of words in the context to 
the contrary, ‘‘chosen” in Proviso 3 and 
also in Proviso 4 must mean chosen by 
lot, as in the substantive part of the 
section, and that this is the meaning; and 
they must be summoned and. chosen by lot 
in such manner as the. High Oourt by rules 
directs. Ca oe ee, Re 
“It would appear, however, that both the 
substantive part of the section and Pro- 
vi&o 2° govern both common and special 
juries, and proceedings in High Oourts 
and Sessions Courts: Saheb Ali vy. Emperor 
(12) at p- 1278, Section 315 (3), Oriminal 
Procedure QOode, allows further persons 
to be summoned during the course of the 
High Oourt Sessions wken the number 
Summoned is insufficient. Section 327 
aliows futher jurors to be summoned in 
the mufassil when the length of the Sessions 
“would make the attendance of one body of 

jurcre oppressive. Neither s. 315 nor s. 326 
‘nor 8s. 327 contemplate the summoning 

of jurors for a particular case. Section 282 
relates to the discharge cf a juror during 
the trial of a case, but sub-s. (2) of that 
section makes it clear that the section re- 
lates to a case where the trial of the 
case has begun; when the trial of the case 


oe 
(11) 55 O 371; 108 Ind. Oas, 577; A I'R 1928 Cal. 
83; 2% Cr. L J 437; 32 O W N 223; 470), J 43. 
(12) 68 O 1272 at p 3278; 135 Ind, Cas.- 435; A IR 
1931 (al. 793; (1931) Cr. Cas 1057; 88 Or. L J 129; 54 
OL J 207; 35 CO W N71]; Ind, Rol, (1982) Cal 115. 
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has not been begun, 8. 276, Proviso 2, would. 
apply. A juror can only be chosen from 
tne persons present. Persons even guali- 
fied cannot be called from -ouiside 
the precincts of the Court: Emperor v. 
Abedali Fakir (13). Sectioue 276 and 279 
contemplate that ihe choosing of the jury 
shall be a cont:muous process at the 
beginning cf the trial, Saheb Alt v. Emperor 
(12) and from the persons summoned to 
appear and present in Court at the ecm- 
mencement of the proceedings: see also 
Suba v. Emperor (14). A deliciency: 18 4 
only apparent after the names -of all- 
thcse summoned and present have been 
exhausted by the chances .of the lottery 
and challenge and these sections do 
not appear to contemplate thata deficiency 
shall be recognized and then obviated 
by the summoning of fresh jurors, 80 
that, as in this case, the jury can be sume 
moned and chosen in three instalments. 
. We think then that there were in the 
case of empanelJiag of this jury irregulara’? 
ties. There was an irregularity when Mr. 
Manabai Shah was chosen as one juror 
when he appeared in answer toa summons 
because he was not chosen by lot or from ™ 
among the persons summoned before a defi- 
ciency appeared, nor can he be deemed to’ 
have been added to the jury in place of’ 
Mr. Reid under: the provisions: of a, 232,’ 
Oriminal Procedure Code, because sups. (2) 
to that section appears to contemplate the 
addition of a juror after the trial of the case- 
has begun and not before. Also clearly the: 
Legislature intended to limit this section 
to cases where a jury had been properly: 
empanelled at the outset and one or more, 
of thoss casualties which are bound to: 
occur at some time in human Lives has in 
fact occurred. See, too, in the case of the last. 
and ninth juror. fhe had been present, at 
the time the deficiency became apparent, 
he undoubtedly could have been added 
under 8.279 (2) of the Oode read with, 
g. 216. For it does appear thatit 18 the, 
actual presence of the potential juror in the 
Oourt which 18 the condition of the eligibi- 
lity. Thatis the safeguard that even in this 
case there shall be an element of chance. 
which is present in the choosing by lot of 
the otLer jurors. The fact then that the. 
person subsequently summoned may be on 
the special jury list is no substitute for the 


fact tuat he was not present. Section 279 (2) | 
(13) 66 U 835; 131 Ind. Cas. 569; AIR 1929 Cal. 725; 

(1929) Cr. Cas, 364; 31 Cr. L J 281; 330 WN 733; 

Ind. Rul (1:80) Oal. 158. 

(14) I L R 1937) 2 Cab 483; 170 Ind. Oas. 237; AIR: 
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especially’ provides for the selection of a 
person on the jury list, not summoned but 
present. Thisappears to be the view taken 
in Emperor v. Abedalli Fakir (18) andin the 
other’ cases therein referred to. In that 
case, the requisition of the services of .a 
local schoolmaster without ballot, though on 
the special jury list, was held to vitiate the 
trial, Section 537 was not discussed as it 
was not discussed in Kedar Nath v. Emperor 
(11), or Saheb Ali v. Emperor (12) It was, how- 
ever, discussed in Akbar Ali v. Emperor (15), 
where it was pointed out that every irrega- 
larity in the appointment of a jury does 
not necessarily vitiate the trial, which was 
the cpinion of the Calcutta High Court in 
Queen-Empress V. Jhubboo Mahton (16), 
where, when a Judge himself appointed the 
jurors instead of their being chosen by lot 
and no objection was taken at the trial, it 
was held that the irregularity was not fatal 
to the trial. 

In the Patna case, one Judge, Wort, J. 
dissented. Inthe Patna case Akbar' Ali 
Vv. Emperor (15), s. 536, wag referred to, 
and it appears clear that in certain cases 
the failura to choose a jury is not fatal. 
Assessors may be chosen instead of a jury 
and vice 1ersa and a failure to take objec- 
tim at the time is an answerto a subse- 
quent objection that a cabe triable by a 
jury was tried with assessors, but this is 
the result of special statutory provisions, 
and s. 036; presumably contemplates a jury 
lawfully empanelled. Section 537 also 
makes provision for errors in the jury list, 
but it appears to us difficult to hold that an 
irregularity in the constitution of the jury 
is an irregularity in the proceedings before 
or during the trial within the meaning of 
8 537, forthe words “other proceedings” 
must, we think, be read ejusdem generis 
with the words which precede these. Sec- 
tion 537, refers to a Court of competent juris- 
diction. It does not refer to anything done 
inthe matter of the constitution of the trial 
Oourt, and ina trial by Judge and jury 
the Oourt is the Judge and jury. Any 
material irregularity in the constitution of 
the jury affects the constitution of the Court 
and its competence, Section 315 dces not 
appear to us to cover the case of either the 
sth or 9th juror in this case, so that, it 
appears tous, the jury was n.t proparly 
constituted. It must be in the public inter- 
est that a body of persons in whom lies the 
power to give a verdict of guilty or not 

(15) 7 Pat. 61; 104 Ind, Cas. 897; A I R 1928 Pat. l; 
38 Or. L J 8-1; 8 P LT 800(8B). ` 
~- (16; 8 O 739; 18 O L-R 338, 
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guilty should be constituted strictly accord- 
ing to law. Section 315 (3), does not appear 


tous toapply tothe choosing of a jury in 
8 particular case where a deficieney of one 


* or more members has appeared within the 


meaning of ss, 276and 279 (2) and the trial 
has already begun: and so far asr. 18 of 
the Rules cf this Court authorizes the proe 
cedure followed in this case, it is, in our 
Opinion, ultra vires. 

Toerefore on the ground also that the 
jury was not properly constituted, we think 
the convictions would have to be set aside, 
but not, bowever, because the jury empae 
nelled was a special jury, for the direction 
given by the learned Judge that a special 
jury- should be empanelled in this case 
appears to us & lawful and proper direction. 
For these reas<ns our order is that the cone 
victions of the two appellants and the sane 
tences imposed upon them be set aside but 
that they be re-tried. 


8. Order accordingly. 
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MADRAS HIGH COURT 
Appeal No. 3801 of 1933 
March 11, 1938 
Lsgaca, O. J. AND Mapuavan Nate, J. 
GOVINDaRAJA.PILLAL—APeRLLANT 
versua 

VANCHINATHAM PILLAI—RESPONDENT. 
~ Malicious prosecution—Petttion by complainant to 
Magistrate that certain named persons had found and 
suppressed “finding of treasure trove—Complatnant, 
if can be said to have caused criminal proceedings to 

opened inat persons named. . A 
a et dri gka na have ended in the 
discharge of the accused, he is entitled to succeed 
in his suit for damages for malicious prosecution 
if he can show that the proceedings were instituted 
maliciously and in the absence of reasonable and 

bable cause | 
Pr Where a complainant has presented a petition to 
the Magistrate that certain persons named in the 
petition had found a treasure and had suppressed 
its discovery, the intention the complainant in pre- 
senting euch a petition isto induce the Magistrate 
to charge the accused with an offence under Treasure 
Trove Act, and it ia therefore impossible to say that 
the complainant did not institoge or cause criminal 
proceedings to be opened against the persons named 
in the petition. 


i decree of the District Court, 
ae = O. 8. No. 4 of 19382, 
Mr. K.S. Sankara Iyer, for the Appellant, 
Messus. K. Bhashyam and T. R. Srintvasan, 
for the Respondent. : 


ed the 

h, C. J.—Tae appellant sue ; 
eda in. the District Oourt of dricni 
nopoly. for damages for malicious provda: 
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tion. Tke learned District Judge diemissed 
the suit on the gorund that the complaint 


did nct justify the institution of criminal 
preceed‘nge, The learned District Judge 


here erred and for reasons which [I shalle 


state, the case must be rem arded to the Dis- 
trict Court for disp-eal according to law. 
There is no doubt that in 1928 enm:ty did 
exist be‘ween the appellant and the res- 
pondent ard had existed fcr a considerable 
time. The appellant is the Village Munsif 
of Elsyaperomanallur and the respondent 
is his cousin residing in tre same Village. 
In the houre of the appellant isa family 
idol and ‘at certain seasons of the year 
offerings are made by the villagers to. this 
‘ido], These offerings are divided smong 
nine sharere, representing three branches 
ofthe aprellant’s family, The respondent 
is one of the rharers. Whether the division 
of these offerings was the cause of enmity 
between the parties does not appear. On 
March 14.1928, the respondert submitted 
a petition to the Sub-D,visional Magistrate, 
Ariyalur, stating that there was a rrmcur 
current in the village tEat the appellant 
‘had hidden certain treasure tr.ve which bad 
been discovered on the land of cne Dasi 
Gnanambs] and seking the Sub-Divisional 
Magistrate to inquire into the matter, 
Whether the Magistrate directed the 
Tahsildar to inquire into the matter js not 
disclosed, but we do know that the Tahsildar 
went to the village and made an investiga- 
ticù. Subsequently, the Police Inspector 
. was ‘authorized. by ihe Sub-Divisional 
‘Magistrate to make an inquiry. The Police 
Inspector searched the appellant’s house and 
found ‘certain old jewellery in 8 brass pot 
which appeared to he an old one. The 
jewellery was seized by the Police, but no 
further action wås taken, On July 8, 1928, 
the respondent presented a petition (Ex. B) 
to ihe Deputy -Magistrate in which he 
accused. tke appellant and five others, whose 
names were given, of- having’ suppreseed 
the fnding of treasure trove.’ As the 
learned District Judge bas held that this 
petition did. nat justify the institution of 
criminal -proceedings,; it is necessary’ to 
examine it, The petition opens ‘as follows. 
. “About 7 or 8 months “ago, the undermentioned 
‘persone end certain cther,persong were ploughing 
or wages, the patta land opposite to the house of 
Dasi Gnanambal in Gangaikondapuram village. At 
that bime, a brass vessel buried under the earth 
struck agairst a ploagh share. The perbons who 
were thgre conspired together and took possession of 
the treasure trove and the undermentioned persons 
arranged to sell some of the jewels such ag valuable 
diamond set jewels, gold blocks, jewels, etc., of olden 
days -which cannot be had in these days.’ This 
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information leaked out in the village and -I sent a 
petition to your honour immediately.” l 

The petition then proceeds to make rêler- 
ence to the Tahsildar's investigation and 
to the search 2onducted by the Police, and 
concludes as follows: 

“This ig a case where the Government stands to 

gain much. If your honour should personally, take 
up the matter for enquiry, I am pre -to pro- 
due proper witnesses, that is to say, to: those who 
saw the treasure trove being dug out and those 
who purchased the articles. As they Police did not 
take proper interest in this case, they deferred the 
matter. I ee piy tpi your, pais gs may 
pecially take u ition for en - a" 
i On he KA dalé tha respondent address- 
ed another petilion to the Sub-Magistrate, 
Udayarpalayam. This petition was come» 
what differently worded, but made the 
same accusations, The complaint to the 
Deputy Magistrate, Ariyalur Division, was 
forwarded to the Sub-Magistrate for dis- 
posal. The Sub-Magistrate then recorded a 
Sworn statement from the respondent. 
This statement was to the effect that the 
appellant and others whose names were 
mentioned had found treasure and had sup- 
pressed their discovery. As the result of 
the complaint and this sworn testimony a 
charge was framed against the appellant 
under s. £0, Treasure Trove Act, 1878, which 
makes it a criminal offence to suppress the 
finding of treasare. The punishment may 
extend to imprisonment for one year, and 
power is given to inflict a fine as well. The 
proceedings before the Magistrate 
resulted in the discharge of the appellant. 
Thereypon the respondent filed an applica- 
tion for revision of the order of discharge, 
but this was also dismissed. The appellant 
then filed the suit out of which this appeal 
arises claiming Rs. 3,100 as damages for 
majicious prosecution. a: ae 


The criminal proceedings having ended 
in the discharge of ths appellant, he is en- 
titled to succeed in his suitif he can show 
that the proceedings were instituted mali- 
ciously and in the absence of reasonable 
and probable cause. The learned District 
Judge has not considered the question of 
malice or of the want of reasonable and 
probable cause. As I have indicated, he 
came to the conclusion that Ex, B (referred 
to in the judgment wrongly as Ex. O) did 
not amount to a ccmplaint or a petition 
justifying criminal proceedings and dis- 
missed the suit. The learned District Judge 
would appear to have overlooked definition 
of “complaint” in s. 4, Criminal Procedure 
Code. The definition is as follows: « 


“Complaint means the allegation made orally or 
in writing to a Magistrate, with a view -to his tak- 


1939 


ing action under this Code, that some. person, whe- 

ther known or unknown has committed an offence, 

ae it does not include the report of a Police 
cer." a 


‘The intention of the respondent in filing 
Ex. B, was to induce the ‘Sub-Divisional 
Magistrate to charge the appellant with an 
offence under the Indian Treasure Trove 
Act, 1873. It had the desired effect and 
therefore it-is impossible to say that the 
‘Tespondent- did not institute or caase 
criminal proceedings to be opened against 
the appellant. The appeal succeeds and 
the case will be remanded to the-trial Court 
to decide the issues framed with regard to 
malice, want of reasonable and probable 
cause and damages, The appellant is ene 
titled to his costs ofthe appeal and also to 
the refund of the court-fee, 
the lower Court will be made costs in the 
cause, i 


N3, Case remanded. 


BOMBAY HIGH COURT 
Second Appeal No. 15 of 1937 
` February 20, 1939 


KN LOKUR, J. 
GULABOHAND MOTILAL MARWADI— 
Dsrenpant—APPaLLaNnt 


i VETEUS 
MAHADU NARAYAN TELI—Ptatytige 
— RESPONDENT 

Dekkhan Agriculturists’ Relief Act (XVII of 
1879), 3. 15-D (1)—Suit wnder—Oourt, if can go 
behind mortgage deed and see how its consideration 
was made up. 

In determining the amount due under a mort- 
gage in a suit filed by an agriculturist under s. 15 D, 
cl. (1), DekKhan Agriculturists' Relief Act accounts 
should be taken as if itwere a suit by a mortgagee, 
A suit by a mortgagee to recover the amount due falls 
under ol. (y) of s. 3, and such a suit is governed by 
a8, 12 and 13 of the Act. It follows therefore that 
in every suit under s.15-D, Dekkhan Agriculturists’ 
Relief Act, accounts have to be taken in accordance 
with the provisions of ss. 12 and 13 of the Act. It is 
open tothe Courts in sucha suit to go behind the 
mortgage deed and see how its consideration was 
made up. 


S.. A. against the decision of the District 
Judge, Nasik, in Appeal No. 51 of-1935, 
“Mr. S.Y. Abhyankar, for the Appellant. 


Mr. R.G. Karnik, for the Respondent, 


Judgment.—This appeal arises out of a 
suit filed by an agriculturist for an account 
of a mortgage of June 30, 1 24, under 
s. LE-D, cl. (1), Dekkhan Agriculturists’ 
Relief Act, 1879. The plaintiff had mort- 


gaged bis land to the defendant's father - 


for Rs. 1,225. The trial Court held that the con- 
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sideration of the mortgage was Rs. 177-13-0: 
and after taking an account it delared 
that on tha date of the suit Rs. 177-13-0 
were due as principal and Rs. 162-0-9 as 
interest. In appeal the learned District 
Judge varied the decree and held that 
Rs. 315-2-3 were due as priocipal and 
Rs. 290-7-6 as interest. The defendant has 
preferred this appeal, and it is contended 
on his behalf that the lower Courts were not 
right in going into the question of the 
consideration of the mortgage deed in suit 
when the plaintiff had merely asked for an 
account under s. 15D, Dekkhan Agricul- 
turists’ Relief Act. It is urged on his 
bebalf that accounts should be opened 
between the parties from the commencement 
of the transactions under s.13 only when 
the Court ig to inquire into the history and 
merits of the case under s. 12, Dekkhan 
Agriculturiste’ Relief Act, and that s, 12 
applies only to a suit described in a. 3, 
cls. (w), (y) and (2), but not to a suit under 
8. 3,cl.(a). This argument is apparently 
scund, but s. 15-D, cl. (2), specifically 
provides that when a suit is brought under 
cl. (1) of that section 

“the amount (if any) remaining unpaid shall be 
determined under the same rules .ag would be appli- 


cable under this Act if the mortgagee had sued 
for the recovery of the debt,” 


In other words, in determining the 
amount due under a mortgage in a suit 
filed by aa -agriculturist under s. 15-D, 
cl. (1), accounts should be taken as if it 
were a suit by a mortgagee. A suit by a 
mortgigee to re3over the amount due falls 
under cl. (y) 6 3, and such a suit is govern- 
ed by ss. 12 and I3o0ftne Act. It follows 
therefore that in every suit under a. 13-D 
Dekkan Agriculturists’ Relief At, accounts 
have to be taken In accordance with the 
provisions of s3. 12 and 13 ofthe Aob. It 
is further argued that it was not open to 
the lower Oourts to go into the history of 
the different transactions which ted up to 
the mortgage deed in suit. It appears that 
the consideration of the mortgage deed in 
suit included the consideration of an earlier 
mortgage deed for Ks. 325 passed on July 
o, 1916 and it is urged that it was not open 
to the lower Courts to go behind that 
mortgage deed and see how its consideration 
was made up. This argume:t cannot stand, 
once itis held that account hive to be taken 
underss 12 and 13, Dekkhan Agriculturiats’ 
Relief Act Section 13 provides that 
accounts between the parties aresto be 
opened from the commencement of the 
transactions. and for that purpose the 
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previous dealings have to be considered 
and the rea] consideration of the transace 
tion in suit has to be determined, This 
procedure has been followed by both the 
lower Courts, and I see no reason to 
interfere with the finding of fact recorded 
after accounts were taken under as. 12 
and 13, Dekkhan Agriculturisis’ Relief Act. 
The appeal is, therefore, dismissed with 
costs. 
8; Appeal dismissed, 


LAHORE HIGH COURT 
Second ‘Appeal No. 1527 of 1933 
March 10, 1939 
ADDISON AND Ram LALI, J. 
MAHARAJA or JAMMU anv KASHMIR 
‘THROUGH NANAK CHAND KHOSLA, 
MANAGER, KASHMIR STATE— 
PLAINTIRR— APPELLANT 
TEeTSBUS 
EXEOUTIVE OFFIOER, SIALKOT 
‘MUNICIPALITY AND ANOTHER— Derenpants 
— RESPONDENTS 
Civil Procedure Code (Act V cf 1908), ss. 79, 85— 


Order of June 20, 1935, appointing agent to prosecute 
or defend suits on behalf of Kashmir State is valid 


not being revoked, 
“The order of June 20, 1935, appointing a certain 
person to prcsecute or defend all suits on behalf 
of or agairst the Jamma and Kashmir Btate ig 
valid not having been revoked by the Government 
of India (Adaptation of Indian Taro Orcer, 1937. 
8. A. from decree of the Senior Sube 
Judge, Sialkot, dated August 18, 1938. 


Order of Reference. 


Dalip Singh, J.—A preliminary objec- 
tion bas been raised that under sg. 85 
Civil Procedure Code, the person authcrized 
to sue on behalf of His Higness the 
Maharaja of Jammu and Kashmir is not pro» 
perly authorized to do so. By reason of the 


Government of India (Adaptation of Indian ` 


Laws) Order, 1937, the word “Government” 
shculdncw be read as Crown Representa- 
tive. Neither Counsel can tell me who the 
“Crown Representative’ is, nor how his 
appointment of tke present agent should 
be shown. The power on the record is signed 
by ‘Mr. Puckle as Chief Secretary of the 
Punjab Government and dated June 20, 
1935, and ‘throws no light on the question 
whether the present person Mr, Nanak 
Obande Khosla is cr is not empowered. 
The point is novel andI have no knowledge 
myself ofi the subject. The point may arine 
again and as large interests may be involved, 
this case should goto a Division Bench for 
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decision subject to the orders of the learned 
Ohief Justice. Cf 


Mr Tulsi D218, for the Appellant. 


e Mr. N. D. Murad and Malik Mohammad 


Amin, for the Respondents. 
Judgment of Division Bench. 


Addison and Ram Lall, JJ.—After 


Treading para. 9 of the Government 
of India (Adaptation of Indian 
Order, 1937, and sB. 


Nanak Ohand to prosecute or defend all 


suits on behalf of or aginst the Jammu | 


and Kashmir State dated June 20, 1935, not 
having been revoked is valid, Counsel for 
the plaintiff State who is the appellant before 
ns, now asks permission to withdraw from 
the suit with liberty to bring a fresh suit in 
respect of the subject-matter of the suit, 
and we grant this per nission, subject: to 
the payment of Rs. 100 asa lump sum in 
lieu of costs in all Oourts to the Adminis- 
trator of the Sialkot Municipality, as a condi- 
tion precedent tn the institution of the fresh 
suit. We do so because we are satisfied that 
the suit must fail by reason of the formal 
defect in not impleading the Province of 
the Punjab. 
P, Order accordingly. 


ALLAHABAD HIGH COURT 
Oriminal Revision Application No. 233 
of 1939 | 
July 24, 1939 
MULLA. J. 
A, 5. AGARWAL—AppLIoant 
; rersus 
EMPEROR— RESPONDENT 
Boilers Act (V of 1923), ss 23, 2 (b)—Tin canis- 
ter with capacity of more 
brick furnace and generating steam under pressure 
falls within definttion of boiler—Use to which steam 
4s ultimately put is irrelevant—Person using such 


8 
The clear meaning of the definition of boiler in 
s. 2 (b), Boilers Aot is that the definite and clear object 
ofa contrivance should be to generate steam under 
pressure. A contrivance used at a dairy to clean 
and sterilize utensils used for keeping milk and other 
products, consisti of aclosed tin canister with 
a capacity of more than 7 gallons with two stopcocks 
one on the top and the other at the bottom placed 
upon a brick furnace and generating steam under 
pressure, falls within the purview of the definition of 
oiler The useto which the steam is ultimately put 


is qaite irrelevant to the issue. A person using 


such a contrivance without the necessary certificate ` 


can be convicted under s. 23, Boilers Act. 


Laws) 
79 and 85 of the ~ 
Civil Procedure Code, as adapted, we are of’ 
opinion that the order appointing Lala‘ 


than 7 gallons kept on: 


GONE ane without certificate can be convicted under. 
23. 
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Or. R.. App. from an order of the Sessions 
Judge, Meerut, dated November 30, 1930, 


Mr, C. B. Agarwala, for the Applicant. 


“The: Deputy Government Advocate, for 
the Orown. 


Order.—Thisis- an application in revi- 
sion by one Mr. A. 8, Agarwal who has been 
convicted by a First Olass Magistrate in 
a summary trial of an offence under a, 23, 
Boilers Act, and has been fined Rs. 200, 
The facts of the case are very simple. The 
case was instituted upon the complaint of 
the Ohief Inspector of Factories and Boilers. 
It appears that the applicant is the 
Manager of a dairy owned by Messre. 
L. Moti Lal and Sons, Army Oontractors. 
For the purposes of the dairy itis neces- 
sary to clean and sterilize utensils used for 
keeping milk and other products. In order 
to sterilize such vessels a contrivance was 
in use at the said dairy which consisted of 
a closed tin canister with acapacity of more 
than T gallons with two stopcocks, one on 
the top and the other at the bottom glaced 

_upon a brick furnace. It is admitted and 
indeed cannot be denied that this contri- 
vance generates steam under pressure. It 
appears that the Chief Inspector of Boilers 


happened to arriva on the spot one day - 


and saw the contrivance while it was actual- 
ly being worked. - He found that steam 
was being generated under pressure. 
Thereupon he made a complaint to the Dis- 
trict Magistrate with the result that the 
applicant was tried for an offence under 
B.' 23, Boilers Act; and’ convicted and sene 
tenced as mentioned above, The substance 
of the argument on behalfof the applicant 
is that the contrivance which was in use at 

“his dairy does not fall within tke purview 
of the definition of “boiler” as contained in 
B. 2 (b). Boilers Act of 1923. The said defi- 
nition rans as follows: 

““Voijler" means any olosed vessel exceeding 5 
gallons in capacity which is used expressly for 
generating steam under pressure.” 

Now the contention is that the contrivance 
which was being used at the applicant's 
dairy was not a thing “used expressly for 
generating steam under pressure.” Great 
emphasis is laid upon the use of the word 
“expressly” and it is argued ihat the steam 
generated under pressure must be uscd as 
such in order to justify the finding that the 
contrivance is used expressly for generating 
steam under pressure. The only use to 
which the steam was being put was the 
cleaning of vessels and it is contended upon 
that basis that the contrivance does not fall 
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within the definition of a boiler. I am 
entirely unable to acsept this contention. I 
think the clear meaningof the definition is 
that the definite and clear object of a cone 
drivance snould be to generate steam under 
pressure, It is evident thatthe contrivance 
in question was designed for that very 
object and for no other. The use to which 
the steam was ultimately put is, tomy mind, 
quite irrelevant to the issue. The result 
therefore is that I see no reason to interfere 
with the applicant's conviction and sentence 
and dismiss this application. 


8. Application dismissed, 


NAGPUR HIGH COURT 
Miscellaneous Civil GUase No. 118 
of 1938 
August 22, 1939 
POLLOCK, J. 
RAMLAL— APPLICANT 


DETSUB 
MUNICIPAL COMMITTEE, NAGPUR 
—OpPosits Party | 

O. P. Municipalities Act (II of 1932), s. 85— 
Rules under—R. 1 — Amount recovered as tax— 
Amount calculated on wrong basis—Refund of exceso, 
—Whether governed by r. 1—Power of Committee to 
levy taz beyond scheduled rates. 

The refund of an excess amount recovered as a 
tax, even if that amount was calculated on a 
wrong basis, is governed by the rules made under 
s. 85 of the O. P. Municipalities Act, 'and an ap- 
plication for the same is governed by 3 months’ 
rule as laid down in r, 1. Kashinath v. Municipal 
Oommittee, Nagpur (1), distinguished. i 

Municipal Committee has no power to levy tar 
except at the scheduled rates. 


Misc. O. Oase, reference by the Extra 


Assistant Oommissioner, Nagpur, under 
s. 83 (2) of the O, P. Municipalities Act. 


Mr. R. N. Padhye, for the Applicant. 
Dr. W. S. Barlinge, for the Opposite 
Party. 


Order.—This is a Reference under 
s. 83 (2) of the O. P. Municipalities Act. 

Between the end of 1933 and the 
beginning of 1933 Ramlal, imported firee 
wood by rail into Nagpur. This was 
liable to terminal tax at 0-2-6 per cent. or 
0-0-3 per maund. At one time the Munie 
cipal Committee seems to have assumed 
tbat a wagon contains 16 cart loads and 
to have levied tax accordingly at Rs, 2-8-0 
per wagon. Afterwards it assumed that 
the weight of the firewood in the wagon 
was the’ weight assumed for purposes of 
calculating railway freigut and it aecord- 
ingly levied the tax at 0-0-3 per maund 
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on such weight. I entirely agree with tle 
Deputy Commissioner tLat the Municipal 
Committee heg no power to levy the tax 
except at the 
per actual cart load or -at 0-0-3 per actual 
maund imported. 

In January, 1934, Ramlal pat 
application to the Municipal Ormmittee 
for what he described as a refund of 
excess terminal tax on firewocd. H.B 
contention was that the tax should have 
been charged at Re. 2-30 per wagon as it 
used to be and that if so, an excess 
amount of Rs. 1,0=2-8-6 had been recover- 
ed from him, The p^int referred to me 
is whether such an application is govern- 
ed by the 3 months’ rule laid down in 
r. lof the rules made under s. 85 of the 
Act. Ramlal's con‘ention is that the money 
recovered from him in excess of what 
was due should not be treated as atax 
and that therefore the 3 months’ rule will 
not apply. I should make it clear that 
it has been stated that there were earlier 
applications made by Ramlal for refund, 
some of which may have been within three 
months of payment, The only point that 
Iam deciding is whether such a claim for 
Tefund must be made within 3 months of 
the date of payment. l 

The Municipal Committee was entitled 
to levy a terminal tax on firewood. Owing 
to a Wrong assumption it may have mis- 
calculated what was due, but what was 
recovered was undoubtedly recovered as 
a tax and could not have been recovered 
as anything else. The decision in 
Kashinath v. Municipal Committee, Nagpur 
(1) is not in point because there admittedly 
the payments were made not as bares but 
as deposits. Here the payments were claim- 
ed and made as taxes, Bection 84 (3) of the 
Act provides that no objection shall be 
taken to any valuation, assessment, or 
levy, nor shall the liability of any” person 
to be assessed or taxed be questioned, ia 
any other manner or by any other 
authority than is provided in this Act, 
and s.&5(1) provides that the Provincial 
Government may make rules under this 
Act regulating the refund of taxes and 
such rules may impose limitations on such 
refunds, Ramlal’s application is clearly 
an objection to an assessment and a claim 
for £ refund of a tax. Ramlal ig, in an 
impossible position because, if this is not 
a claim for refund of a tax, then s, 5 
of tha Act and the rules thereunder will 

(DIA IR 1935 Nag. 172; 158 Ind. Oas. 793;31N L 
R 347; 8 R N,101. 
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in an. 
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not apply and Ramlal’s orly remedy would 
be a civil suit, which would presumably 
be barred by limitation. -It was suggested 
in the course of the arguments that the 
point might be referred toa Division Bench, ; 
but the point seems to me to be so clear 
that no reference is necessary. 7 
My decision therefore is that the refund 
of an amount recovered as a tax, evenif’ 
that amount was calculated on a wrong 
basis, is governed by the rules made under 
s. 85 cf the Ə. P, Municipalities Act, 
There will be no order for costs. i 


D. Order accordingly. 





MADRAS HIGH COURT 
Oriminal Revision Oase No. 571 and . 
Petition No. 542 of 1938 
January 3, 1939 
PaNDRANG Row, J. 

Y. RANGANADHAM OHETTY— 
PETITIONER 


VETSUS , 
CORPORATION of MADRAS— 
RREPONDENT 

Madras City Municipal Act (IV of 1919), ss. 216 
917, 380—“ Street” within meaning of s. 216—W he- 
ther there should ba row of buildings on either 
side— Action of petitioner hela amounted to layin 
out of new private street—Non-compliance wit 
8. 217— Liability for conviction under s. 380. Po 

In deciding whether a person intended to lay ou 
or make a new private street within the meaning of 
s. 216, Madras Oity Municipal Act, the Oourt’ has 
to look more to the definition of the word “ street,” 
private or public, found in the,Act itself rather 
than to English decisions as to the meaning of 
the word “ street”. It is not necessary that there 
should be rows of buildings on either side actually 
in existence before a street comes into existence so 
far as the provisions of the Oity Municipal. Act 
are concerned. 

The land was parcelled out into as many as 12 plota 
for building purposes and sold to four or five 
chasers leaving 8 passage about twelve feet in width. 
The petitioner himself in a letter of his said that 
he had sold the lands leaving twelve feet from 
north to southand eleven feet from east to west and 
added that the rest had been sold away. In a` 
subsequent letter, the petitioner said as follows: 
“The whole plot has been sold away leaving 
twelve feet of land inthe middle fora lane.” 
The passage was not included in the area sold to 
the purchasers : 

Held, that what was done by the petitioner 
amounted to laying out a new private street within 
the meaning of s. 216 and he having failed to 
comply with the provisions of s.217 was liable to 
convaceion under s. 360 of the Madras Oity Municipal 

ot : 


Or. R. Oase and P. to revise judgment 
ft the Third Presidency Magistrate, 
Egmore, Madras, in M. O. No. 5322 of 1936, 


Mr, V. T. Rangaswami Ayyangar for 
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Mr. M. E. Rajagopalaehariar and Mr. (. 
Krishnamachariar, for the Petitioner, | 


Mr. A. Suryanarayanatah, for the Res- 
pondent.. 


Mr. K. V. Ramaseshan, for the Crown Pro- 
secutor, for the Orown. 


-'Order.—The petitioner in this case was 
- convicted under s. 380, Madras City Munie 
- cipal Act, and sentenced to pay a fine of 
Rs. 10, and in default of payment, to 
-'‘undergo simple imprisonment for one 
week. The charge against him was that 
he failed to comply with a certain notice 
issued by the Commissioner of the Oorpora- 
.tion of Madras under s, 217, Madras Oity 
‘Municipal Act. The notice Ex. A-2 is 
dated June 3, 1936, and it appears to have 
been served on the petitioner on July 6, 
1936. It called upon the ‘petitioner to alter 
a certain street which had been laid out 
by him in R. 8. No, 828-2- otf Mylapore with- 
out the orders of the Standing Committee. 
It is admitted that this notice was not 
obeyed and that what was required in 
tbat notice was not done by the petitioner 
‘either within the time allowed or till now. 
‘Disobedience therefore to the notice is 
clearly established and as the notice was 
one which was issued subsequent to the 
coming into force of the Act amending the 
Madras City Municipal Act (X of 1936), the 
new provision introduced by that Act as 
subse. 3 of s, 380 would apply to the present 
case and the conviction wonld be proper 
unless as contended on behalf of the peti- 
tioner the notice itself was an illegal one 
‘and was issued without any authority. The 
authority under which the notice was issued 
1 Patea to be s. 217 ofthe Act which says 
that 

“if any person lays out or makes any street referred 
to in e. 216 without or otherwise than in conformity 
with orders of the Standing Committe, the Oom- 
‘missioner may, by notice, require the offender 


to show sufficient cause why such a street should 
not be altered to the satisfaction of the Oom- 


and goon. Section 216 requires that 

“any person intending to lay out or make a new 
private street must send to the Commissioner a 
‘written application with plans and sections” 
‘showing certain particulars. Admittedly 
the provisions of this ‘section, i.e., 8.- 216, 
were not observed by the petitioner in 
this case, and indeed it is his contention 
that he never intended to lay out or 
‘make a new private street at all. The 
question therefore resolves itself into this, 
namely whether, when the petitioner gold 
bis land, i. e, R. 5, 828-2 of-Mylapore in 1934 
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to certain persons, he did intend to lay 
out or make a new private street. There 
ig no doubt from the evidence that the 
land was pircelled out into as many as 
12 plots for building purposes and .sold 
to four or five purchasers leaving a passage 
about twelve feet in width. The petitioner 
himself in a letter of his dated March 20, 
1935, namely Ex. II says that he has sold 
the lands leaving twelve feet from north to 
south and eleven feet from east to west 
and adds that the rest has been sold away. 
In his reply toa subsequent letter, namely 
Ex. IIl-c, the petitioner says as follows: 
“The whole plot has been sold away leaving 
twelve feet of land in the middle for a Jane.” 
It is therefore clear that the twelve feet 
passage was left for the purpose of forme 
ing lane. The sale-deeds themselves have 


not been produced and it has not been 


shown that this twelve feet wide passage 
was included in any of the sale-deeds. On 
the other hand, from the admissions of 
D. W. No, 1 in cross-examination it would 
appear that the passage is not included in 
the area purchased by the purchaserg and 


18 not included in the pattas issued in their 


names. Presumably, therefore, the title to 


this particular portion of land which was 


left to form a lane is still, vestedin the 
petitioner. The learned Advoca'e for the 
petitioner referred to Robinson v. Local 
Board for Barton (1) but in a cae of the 
present nature we have {o look more to the 
definition of the word “street,” private 
or public, found in the Act itself rather 
than to English decisions as to the mean- 
ing of the word “street.” The definition in 
the Act itself is clear and it shows that 
the passage set apart in the present case 
for the purpose of a lane would come under 
the definition of a street, it is not necessary 
that there should be rows of buildings 
o: either side actually in existence before 
a street comes into existence so far ag the 
provisions of the Oity Municipal Act are 
concerned. It is therefore in my opinion 
impossible to say that there was no street 
laid out in this case.e It may be that 
nothing was done to the passage that 
was left to serve the purpose of a pathway. 
But nonetheless what was done would 
amount to laying down a new private street, 
In these circumstances as the other facts 
are admitted, namely that no plana were 
sent În respect of such a street and the 
street was laid out without the Srders of 
the Standing Oommittee, the Oommissioner 
was entitled in law to issue the notice 

(1) (1883) 21 Ch. D621, © -> 
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in question. The disobedience to the nctice 
is admitted and in these circumstances: it 
cannot be eaid that the conviction of the 
petitioner is contrary to law. No com- 
-plaint has been made about the severity 
of the sentence. The petition is, therefore, 
„dismissed. ; 


N.-D, Petition dismissed. 


a 


| RANGOON HIGH COURT 
Second Civil Appeal No. 322 of 1938 
- November 24, 1938 
Bacu ey, J. 
KO PO SET—AppgELLANT 
Versus 
MA SAW YIN AND CTHBRS— 
RESPONDENTS 
Civil Procedure Code (Act V of 1908), 3. 100—Burma 
-Laws Act (XIII of 1898), es. 11, 13 (1}—Sutt for rent 
of agricultural land of value more than Rs. 500 and 
mot coming under s. 19 (1), Burma Laws Act—Second 
appeal is under s. 100, Civil Procedure Code and not 
anders, 11, Burma Laws Act — Appeal — Finding of 
fact — Appeal, tf altogether barred, on question of 
act 


A suit forrent of agricultural land is not of a nature 
cognizable by Small Causes Court and a second appeal 
‘in such a suit which does not come unders 18 (1), 
Burma Laws Act, and isnot of a value more than 
Rs, 500, lies under s. 100, Oivil Procedure Oode, and 
not under s. 11, Burma Laws Act, Maung Po Kyun 
v. Ma Shwe (1), relied on. 
` Though the trial Court isin the best position to 
judge the credibility of tbe witnesses and a finding 
of fact should not be lightly upset, the law allows 
an appeal on questions of fact because if thisrule is 
made of universal application, it would practically 
debar all appealson questions of fact. 


8.0. A. against the decree of the Assis- 


tant District’Conrt, Bassein, dated June 
11, 1938. 


Mr. U Tun Tin, for the Appellant, 


Judgment.—tThis appeal was originally 
filed as an appeal under s. 100, Civil Pro- 
cedure Ocde, but in the office it was pointed 
out that the appeal should have been 
under s,11, Burma Courts Act, so the 
learned Advocate also agreed and made 
his appeal under s. 11, Burma Courts Act. 
As a matter of fact, ihe learned Advocate 
was correct in the first instance. This 
appeal arises cut of a suit for rent of 
agricultural land, A suit ofthis nature is 
not cognizable by a Court of Small Causes, 
As was pointed outin Maung Po Kyun v. 
‘Ma Sfue (1) second appeal in a case of 
this natyre lies under s. 100, Oivil Pro- 


my 18 R 633; 158 Ind. Oas. 804; A I R19 5 Rang. 
;8 R Rang. 214 (F B). 
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cedure Code. An ‘appeal “under s. .11, 
Burma Courts Act, can only be filed when 
the lower Appellate Court has varied the 
decree otherwise than as to costs and the 
suit is, if of a small cause nature, of a 
value of over Rs. 500, or, if not of a small 
cause nature, like the present case, when 
the value at stake is more than Rs 500 
or the suit is one which comes under 
s. 13 (1), Burma Laws Act. The present 
case is notone which comes under s. 12 (1), 
Burma Laws Act, and it is not of a value 
more than Rs. 500 Therefore, no second 
appeal under s. 11, Burma Oourts Act, lies 
and this case must be treated as an 
appeal under s.100, Oivil Procedure Code. 
The learned Advocate is, therefore, cone 
fined to an argument on points of law 


There were only two points in the suit 
before the Court; whether the original rent 
agreed upon was 300 baskets of paddy 
or 450 baskets of. paddy. and whether 
the plaintiff had accepted 200° baskets in 
full satisfaction. ‘The lower Appellate 
Oourt has found as a fact that the plaintiff 
accepted 200 baskets in full satisfaction. 
This being the case, what the original 
rent agreed upon was is a matter of purely 
academic interest. The trial Court found 
in favour of the plaintiff. He states that 
many witnesses gave evidence to prove 
the defendant’s contention but he brushed 
the whole ofthis evidence aside in one 
paragraph “such kind of evidence ` of 
defence witnesses is easy to adduce and 
-difficult to rebut; and the only witness 
whom he really criticized was Ko Shwe 
Thaung. On the other hand the lower 
Appellate Court points out that among the 
seven witnesses for the defendant one ig 
a headmao, and:the trial Judge can say 
nothing against any of the witnesses except 
Maung Shwe Thaung, and the learned 
Judge of the lower Appellate Oourt sees no 
other r-ason to discredit their evidence. 
It has, I know, been laid down that the 
trial Court is in the best’ position to 
judge the credibility of the witnesses 
and a finding of fact should not be lightly 
upset; but it must be remembered that 
the law allows an appeal on questions of 
fact, and if this other ruling is made of 
universal application, it would practically 
debar all appeals on questions of fact. 
The lower Appellate Oourt has given a 
very comprehensible reason for thinking 
that the trial Court is wrong in the way 
in which it chooses the defence evidence 
and 1 see no point of law in this cage, 
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This appeal is, therefore, dismiesed sam- 
marily. 

My attention has been drawn to the 
fact that thereis a clerical error (which 
makes no difference to the decision of the 
present appeal) in the first four lineB 
and the previous page,so I now correct 
it. 

The portion between the two red lines, 
between costs andin line | and between 
“200 or’ in the fourth line should run as 
follows; but it is provided that no appeal 
will lie unless the suit is, if a small cause, 
of the value of over 500, and if an 
unclassed suit like the present one, unless 
the value of the-suit exceeds 500. 

D. 2 Appeal dismissed. 





PATNA HIGH COURT 
Appeal from pepe No, 555 of 
193 


July 31, 1939 
l AGABWALA, J, 
LAOHMAN MAHTO—APPRLLANT 
versus 
SHANKER MAHTON—RasponpEat 

Adverse possession — Landlord and tenant — 
Landlord, if can settle gairmazrua-am land— 
Tenant, 1f acquires right—Such tenant cultivating 
such land, whether ouster of public—Suit for 
recovery —Limttatton—Limitation Act - (IK of 1808) 
Sch. I, Art. 33, applrcabslrty. 

A landlord has no right to settle gairmasrua-am 
lands, and if he purports to do, the person with 
whom he purports to'settle them acquires no tenancy 
Tight by virtue of the settlement, and-his act -in 
bringing the‘land under cultivation amounts to an 
ouster of the public who claimthe ditch as public 
reservoir for washing cattle and accordingly the 
period of limitation fora suit to recover possessicn 
is 12 yearsfrom the ouster. Mohd- Waliul Hag v. 
ape Upadhya (2), relied on, 

here the act ot the defendant amountsto an 
ouster of the plaintiff, Art. 32 of the Limitation Act, 
has no application although the defendant may in 
fact have perverted the land to some Ə to 
which it was not originally intended, in adaition to 
ousting the plaintiff trom it. Mastan dingh v. Santa 
Sangh (1), relied on. 


A. from a decision of the Additional 
Subordinate Judge of Qaya, dated: March 
30,1930, reversing a decision of the Munsif 
Jehanabad, dated August 16, 1937. 


_ Mr. G. P. Shahi, for the Appellant. | 


Qazi Nazrul Hasan, for the Respondent. 
- dudgment.—This is an appeal by the 
defendant-from à decision of the Additional 
Subordinate Judge of Gaya, reversing a 
decision of the Munsif of Jehanabad. ‘lhe 


appeal arose out ofa suit instituted by - 


five pergonsin a representative capacity 
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for a declaration that plot No. 124 measur- 
ing .09 of an acre was a reservoir used by 
the public for washing their cattle and 
that the defendant had no right to fill it 
up and cultivate it, The plaintiff prayed 
for a permanent injunction restraining the 
defendant from continuing cultivation of 
the plot. The defendant pleaded that the 
land was formerly parti land which was 
settled with him by the landlord in 1920 
orally, and that this settlement was con- 
firmed by a parwana in 1929. As the suit 
was instituted on April 15, 1936, the defen- 
dant pleaded limitation under Art. 32 of 
the Limitation Act. The plot in question 
is entered in the survey papers as 
ghairmazrua-am (garha or ditch). It bas 
been found asa fact that the defendant 
filled up the plot in 1929 and has been 
cultivating since and that it was from that 
date the public were ousted fr'm the land 
in question. It hasbeen held by the Full 
Bench. of the Lahore High Court in Mastan 
Singh v. Santa Singh (1) that where the 
act of the defendant amounts to an ouster 
of the plaintiff, Art.. 32 of the Limitation 
Act, hasno application although-tre defen- 
dant may infact have perverted the land 
to some purpose to whichit was not original- 
ly intended in addition to ousting the 
plaintiff from it. In- Mohammad Waliul 
Haq v. Ludput Upadhya (2) it was held 
in this Oourt that a landlord has no right 
to settle gatrmaerua-am lands and that 
if he purports todo, the person with whom 
he purports to settle them acquires no 
tenancy right by virtue of the settlement. 
It must accordingly be held that the defen- 
danteappellant acquired no rights in 1929 
and that his act in bringing the land under 
cultivation amounted to an ouster of the 
public and that accordingly the period of 
limitation for a suit to recover possession 
is 12 years from the ouster. 7 

The appea', therefore, fails and is dis- 


missed with costs. 
D, | Appeal dismissed. 


(1) A IR 1933 Lah 703; 145° Ind. Oas, 558; 34P L 
R 618; 14 L 267,6 RL eee 

(3) 1937 P. W N 320,169 Ind. Oas. 971; 18 PLT 
5 ; A IR 1937 Pat 388; 16 Pat 389; 10 R P57;3B 

641. 
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NAGPUR HIGH COURT the- audit note for 1934-35, and it was. 
Oivil Revision No. 210 of 1938 recommended shat this sum should be re-, 
February 23, 1939 covered from the ex-President and members~™ 
Gruar, J who voted for it. Thereupon the Oommittee- 


Tur AMRAOTI TOWN MUNIOIPAL 
COMMITTEE, AMRAOTI--PLaintTiFr— 
APPLIO4NT 


VETSUS 3 

. MINAMAL MANBHARDAS AGARWAL 
AND OTHBRS— DEEBNDANTS— OPPOSITR PARTY 

.0. P. Muntcipalittes Act (II of 1922), 8 25— 
Rules under—R. T—Whether representation on 
behalf of Committee, prohibited—Appeal to Local 
Government by dismissed employee—Commiitee repre- 
sented Counsel but no sanction obtained—Members 
held liable for payment made to him—C. P. Local 
Funds Audit Act (IX of 1933), sz. 8, 13—Civil suit, 
whether maintainable when procedure laid down in 
es. 8 to 13 is not followed, 

Rule 7 of the Rules made under s. 25, O. P.-Muni- 
cipalities Act, makes no provision for representa- 
tion on behalf of the Committee bat only for the 
employee in special cases. Engaging of Counsel for 
the Committee being outside the scope of the rules 
would certainly require special sanction which can 
justifiably be applied for cnly in extraordinary 
circumstances. 

Where tLerelo16 in an appeal by a dismissed 
employee to the Local Government against his 
dismissal, the members of the. Municipal Committee 
engaged a Counsel to represent their case without 
getting sanction and paid him: 

Held, that the members were liable for the pay- 
ment made to the Counsel. 

There is nothing in the Local Funds Act to in- 
dicate that the procedure Jaid down in it is ex- 
clusive or must necessarily be followed before a 
civil suit is launched. A civil suit can therefore 
be filed, even if procedure laid down byas.8 to 
13, of the Act is not followed. 


O.R. App. for revision of the decree of the 
Court of the Additional Small Cause Court 
Judge, Amraoti, dated January 22, 1938, 


“Dr. D.W. Kathale with Mr. D. B. E. V. 
Brahma, for the Applicant. 


Mr. P. Y. Deshpande, for the Opposite: 


Party, 


Order.—The nonvapplicants-defendants 
were members of the Town Municipal 
Committee of Amraoti. They had dismissed 
their Assistant Secretary, one Gcsawi. 
appealed to the Local Government, and 
the ‘nonsapplicant No. 1, who was tien 
President of the Oogmmittee, by order dated 


July 20, 1934,engaged Mr. Y. G., Deshpande, . 


Pleader, on Rs. 100 to represent the case 
of the Oommittes and sanctioned an 
advance payment to him of Rs, £0. ‘this 
payment was confirmed by resolution, dared 
January 20, 1935 of the Special General 


He 


on Januiry 8, 1937, resolved to file a suit 
against these defendants, and sanction’ of 
the Provincial Government was obtained 
on April 3, 1937. It should be added that 


on July 6, 1934, Government intimated to. 


the Oommittee that the appeal would be 
heard on July 27, 1934. 


of Re. 50 was sanctioned, and July 26, 
1934, the Osmmittee applied to Government 


for sanctioning the appjintment of Counsel. . | 


Tne Revenue Secretary replied by telegram: 
(Ex. P*7) which reads: 


“Law does not permit representation by. 
regret unable to | 


Oounsel in such cases; 
grant request.” 

The defence to the present suit was that 
it was considered necessary for the Com- 
mittee that it shouid. be defended in appeal. 
and that the action of the defendants was. 
bona fide showing due care and attention 
and hence they are not liable to refund 
the money. Tne Judge of the Additional 
Small Oause Court held that as difficult 
points of law were involved and when the 
Tules say that the appointment of a legal 
practitioner may be sanctioned by 
authority, holding the erquiry or hearing 


the appeal the defendants may have reasone - 


ably anticipated that they would get sanc- 


tion from toe Government: they acted bona: 


fide as was shown by the fact, that when. 
the Local Government refused permission: 


they’ refrained from paying the balance’ 
The ‘lower ™ - 


of Rs, 100 to the Pleader, 
Court also holds thac neither neglect nor: 


misconduct of the defendants has been- 


shown and-therefore they are not liable 


under s. 49 and are protected under B. 47. 


C. P, Municipalities Act, 


The learned Judge cannot have read 


the rules very carefully.- The relevant rule 


is No 7 found under s. 25 of the Munis’ 


cipalities Act (p. 69 of the. Manual): = 
“Representation by a legal practitioner shall 


ordinarily not be permitted. When, however, the, 


charges are complicated or special cause is shown, 
the officer hearing the app or revision petition 
may allow the employee concerned to be repre- 
sented " - - es eee 
The rale makes no provision for re- 
presentation on behalf of the Committee 
but 


Some time be- | 
tween July 21, 1931, when the’ payment,” 


the” 


A 


only for the employee in special, “ . 
cases, ‘T'hs inference to be drawn by a, 
prudent man is that engaging of Counsel, 
for the Committee being outside the scope , 
of the rules would certainly require special. 


Oommitiee of which the defendants were 
members.e In fact they were actually 
present and voted for the resolution, Audit 
Qbjection*’to this payment was taken in 
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sanction which could-justifiably be: applied 
for only in extraordinary circumstances. 
‘There was no question of an emergency here. 
The OGommittee has ample time to get 
previous senction. The administration of 
publie funds has to be jealously scrutinised. 
It was all the more incumbent on the 
defendants to consider whether this ex- 
penditure was unavoidably necessary, as 
their own Secretary was a law graduate 
and so presumably capible of dealing 
with the legal aspects of the case by 


. BUbmitting a written or oral argument. 


1 


It appears that this expenditure is not 
covered by any provision of the Act or 
rules thereunder and by incurring it 
needlessly and without sanction, the de- 
fendants wasted public money for which 
they must be held responsible. Their 
good faith is not impugned, but the facts 
show that they hive acted without due 
care and attention, and the unnecessary 
and unauthorised expenditure of Rs. 50 is 
a direct consequence of their negligence. 

It is also urged on their behalf that 
the procedure laid down by es. 8-13 
of the O. P. Local Funds Act (IK of 1933) 
not having been followed the present suit 
does not lie. I cannot accept that argu- 
ment, There is nothing in the Local 
Funds Act to indicate that the procedure 
laid down in it is exclusive or must 
necessarily be followed before a civil suit 
is launched. : 

The ‘application succeeds. I set aside 
the decrees of* the lower Court and passa 
decree for Rs, 50 against the defendants. 
I am not inclined to award any interest, 
but the defendants must pay cosis in both 
Courts, Pleader’s fee here will be Rs, 25. 


D.: Revision allowed. 


E, 


PATNA HIGH COURT 
Appeal From Appellate Decree No. 235 
“of 1938 
August 31, 1939 
RowLaND AND OHATTEBJI, JJ. 
BADRINATH UPADHYA— A PPALLANT 
i VETS US 
KESHO KUMAR —RRSPONDHNT 
Principal and agent—Sutt for accounts— Liability 
of representative of deceased agent to render account 
— Extent of — Accounts and papsrs already submitted 
to principal — Duty of principal in such case— 
ary decree, if can be passed on these 


The:representatives of a deceased agent are not 
liable to render an account in the sense in which the 
pgent, had he lived, might have been called upon to 
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do so, The liability to render accounts is a personal 
one attaching to the agent and cannot be enforced 
against hia heirs. But if the principal can prove 
that he has suffered loss owing to breach ofduty of the 
agent, his heirs are liable to the extent of the assets 
of the deceased agent intheir hands. The burden of 

roof, however, in such a case rests on the plaintiffs. 


“It is clear that the plaintiff can only succeed in 


enforcing liability against the defendant, in respect 
of his father's failure to account to the extent that 
the plaintiff can prove that through this failure loss 
has been caused to the plaintiff. Rameshwar Singh v, 
Narendra Nath Das (1), relied on. 

The mere fact that books of account have been sub- 
mittedis not by itself sufficient to absolve an agent 
from liability to explain the accounts if called upon, 
But the principal is not entitled to a preliminary decree 
merely becauss the defendant has not explained 
the papers. When all the papers have been gub- 
mitted, it is for the plaintiff next to call upon the 
defendant to explain the accounts: then on refusal 
to do so, an account might be ordered by the Court. 
Where all the papers have been submitted, it ig 
the plaintiff's duty to produce the accounts in Court 
with a statement of the matters objected to and of 
what balance the plaintiffs claim to be in their 
favour. Bharat Ghandra Ohakrabarty v. Kiran 
Qhandra Rai (2) and Shiva Prasad Seth v. Hanuman 
Buz Seth (3), relied on. 


A. from the decision of the Snbordinate 
Judge, Bhagalpur, dated December 23, 1937, 


contirming a decision of the Munsif of Banka, 
dated May 25, 1937. 


Mr. L. K. Jha, for the Appellant. 


Messrs. S. C. Mazumdar and Ramae 
ia a Narain Singh, for the Respon- 
ent, 


Rowland, J.—This is an appeal by the 
plaintiff in a suit for account. The defend- 
ants were firstly Kesho whois respondent 
before us and secondly Kesho's father 
Ohintaman. It was said that Ohintaman 
was Tashildar in the estate of Srmati 
Bacha Bai from 1315 F's. onwards to 
1336. Thereafter Kesho was the Tashildar 
until 1339. The suit was brought on 
April 10, 1935, for accounts for the whole 
period 1315 to 1839, During the pendency 
of the suit Chintaman died and his name 
was struck off. The plaintiff continued the 
Buit against Kesho in his own capacity 
and as representative of Onintaman. 
The defendant denied that he was ever 
the Tashildar or was ane agent of the 
Plaintiff. He says that in the last years 
terminating in 1339 he was a sub-agent 
acting under his father ; that Ohintaman’'s 
employment continued till 1339. It was 
further alleged that accounts had been 
rendered. lt was not the dutye of 
Ohintantan to receive money on behalf of 
the plaintiff because the plaintiff made his 
own collections and Ohintaman merely 
‘prepared receipts; that all the books of 
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&Ccount which were in the possession of 
the defendant or his. father had been 
returned to the office of the plaintitf’s 
restate and that there is no longer any 
-liability to- account. The Munsif held that 
Chintaman worked as Tashildar till 1339° 
‘and that, Kesho wae never an agent of 
‘the plaintiff but was for a time a sub: 

‘agent uLder Ohintaman. He held that 
Ohintaman in fact had acted as Tashildar 
-and had been in charge of collections of 
money. He held that all the papers in 
the: custody of Obintaman had been 
submitted to the estate and there was no 
‘remaining liability to submit acccunts. 

He said that-even if the plaintiff were 
-entitled to demand accounts from 
Ohintaman, he could not enforce this 
liability against his son, the defendant 
.Kesho, after his death. In the result, he 
-dismissed the suit. The judgment of the 
‘Subordinate Judge does not divide the 
points for decision into any sub- 
heads. He states ag the sole point for 
consideration “whether the defendant is 
‘liable for the rendition of the account to 
the plaintiff’, As a result, we have 
received less assistance from the judgment 
of the Subordinate Judge than might 
have been hoped. The finding of the 
“Munsif ‘that Chintaman was the Tashildar 
and remained so till 1339 ‘is, however, 

affirmed; as also that Kesho was merely a 
sub-agent under Ohintaman. The question 
whether all bocks.of account had been 
made overto the plaintiff's estate is not 
touched in the judgment of the Subordi- 
nate Judge; butit must be assumed that 
on this matter the finding of the Munsif 
- remains undisturbed. 

In second appeal it is contended that the 
Subordinate Judge, is in error. in holding 
that for any sum misappropriated by his 
father the defendant is not liable and 
is under no pious obligation to pay up. 
It is contended that: at least a preliminary 
decree should have been passed for the 
taking of accounts. Furtherit is said that 
if Kesho being a sub- ‘agent under his 
father committed any misappropriation, 
the legal: position would be this that he 
himself would be answerable to his father, 
the agent. of the estate, and his father, 
would be liable to the estate, in respect of 
any. monies. unaccounted for by: the sub- 
agent. Therefore any monies mis 

ppropriated by Kesho are a debt*from the 
father to the estate, and as such, on the 
father’s death . are ‘recoverable from his 
a “In reply..it. is contended that. the 
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remedies of a principal against the heirs 
of his agent are not identical with his 
remedies against the agent, and for this, 
reliance is placed on the decision in ’ 
Rameshwar Singh v. Narendra Nath Das 
(1) where it was held that the représenta» 
tives of a deceased agent are not liable to 
render an account in the sensein which 
the agent, had he lived, might have been 
called upon to do so. The liability to 
render accounts is a personal one attach= 
ing to the agent and cannot be enforced 
against his heirs. But if the principal. 
can prove that he has suffered loss owing 
to breach of duty of the agent, his heirs 
are liable to the extent of the assets of 
the deceased agent im their hands. The 
burden of proof, however, in such a case 
rests on the plaintifis. It is clear ‘that 
the plaintiff can only succeed in enforcing 
liability against the defendant in respect 
of his father's failure to account to ‘thé 
extent that the plaintiff can prove that 
through this failure loss has been caused to 
the plaintiff's estate. - 
It is next contended for the respondent - 
ihat before the Court will call on the.. 
defendant to account in a case in which“ 
the books of account have been madé 
over by the agent, the plaintiff has to 
show a prima facie case of the existence’ of 
some outs.anding dues from the defend- 
ant to himself. For this reliance is placed 
on Bharat Chandra Chakrabarty v. Kiran 
Chandra Rai (2). Here following previous 
decisions it has been pointed out that the 
mere fact that books of account have been 
‘submitted is not by itself sufficient to 
absolve an agent from liability to explain 
the accounts if called’ on. Butit is said 
the plaintiffs are not entitled to a prelimi- 
nary decree merely because the defendant- 
has not explained the papers. It is said 
that on the finding that ail the papers 
bave been submitted, it was for the 
plaintiff next to call upon ‘the defendant’ 
to explain the accounts; then on refusal 
to do so, an account might have been 
ordered by the Oourt. Bat where all the 
papers have been submitted, it was held 
that it was the plaintiff's duty to-produce 
the accounts in Oourt’with a statement 
of the matters objected’to ‘and of what 
balance the plaintiffs claim to bèin ‘their 
‘favour. This decision was, followed in this 
Oourt: in Shiva Prasad Seth ae Hanuman 


5 PL T 355: 71 Ind. Ons. 916; Al R 1023 Pet, 


4, 


1 
Dee, -L R-205.- 
Ro 53. O 766; 90 Ind, Cas, 944; 'A I R-1995 Cal, 


|| 

1939 
Bur Seth (3) which aguin was a case 
where the principal being in possession 
‘of all the acc.unt bocks sued the agent 
for accounts. It was beld that before a 
preliminary decree could be passed, it 
was for tLe plaintiff to disclose such 
Particulars as would establish a prima 
facie liability of the agen", In the present 
Care as in the one last mentioned, 
practicatly no particulars are given either 
In the plaint or in evidence from which 
an idea can be formed as to the nature 
and extent of the liability sought to be, 
Imposed on the defendant. The enquiry. 
proposed, that is to say, the taking of 
accounts by a Commissioner would appear 
tobe something inthe nature of a fishing, 
enquiry. 
am of opinion that the Subordinate Judge 
was right in refusing to give the plaintiff a 
preliminary decree. 

The result will be that the appeal 
missed with. costs. : 


Chatterji, J.—I agree. ; 


D Appeal dismissed. 
(3) AIR 1938 Pat, 392; 177 Ind. Cas, 133; JIRP 
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Income Tax Act (XI of 192%), s. 2 (4)— Mere 


speculation not in nature of trade cannot be regarded 
as adventure in nature of trade— Person outside her- 
ative- purchase of. 


regular business making. 3 


silver with a view to pre-sale it at profit, making 


profits by resale at higher price— Profits held cculd l 


not be taxed, 
Ifa man, outside his reguler business, makes a 


speculative purchase of an article or commodity . 


with a view to its profitable re-sale, hə is not for 
that reason alone venturing on a trade, it is not 
necessarily “an adventure or concern ‘in the nature 


of trade, commerce, or manufacture.” Speculations ' 


‘and adventures must be“in the nature of trade,” 
before the profite and gains resulting from. them 
become taxable. Every speculation has in it the 
element of adventure but it must be a speculation 
inthe nstursof trades if it isto be considered sn 
adventure in the nature of trade, . A mere speculation, 
not in the nature of trade, cannot, by any process of 
reasoning be regarded as an adventure in the 
nature of trade; a simple isslated purchase and sale 
is not an adventure in the nature of trade; Ibis a 
mere speculation. If the transaction is an isolated 
pne then in order to constitute it an adventure in 
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the nature of trade, there must be some activity of a 
trading nature between the purchase and the sale, 
undertaken in order to make the property market+ 
able, ¿i e, to put itinto agssleable state or to’ 
attract purchasers. |p. 502, col, 2,] a 
e {Caselaw reviewed.) hie ae 
"here a money-lender outside her regular. business 
purchases a quantity of silver by means of money 
lying at deposit in her name in 8 bank with & 
view to re-sale it at profit, and nothing is done to the 
silver by silversmiths or other persons so as to, 
enhence ita value but remains in the same state in 
her possession for three years, after which period 
she gells it at a higher price and makes a profit out 
of it, the speculative and isolated transaotion 
undertaken by her is not an adventure in the nature 
of trade within the meaning ofa. 2 (4) Income-tax,. 
Act and-therefore the profits cannot be assessed to 
income-tax. [p. 497, coL 2.] 


O. Ref.- made by the Commissioner of, 
Income-tax, Burma. 


Mr. Foucur, for the Applicant. 


Mr. U Theing Maung, 
General, for the Respondent. 


te 


Roberts, C. J.—The’ question referred 


to us is as follows : 

‘Whether there were materials from which the 
TIncome-tax Officer and the Assistant Oommisstoner: 
of Income-tax could conclude that the receipts sought 
to be taxed arose from business within the meaning 
of’s, 2 (4); Income Tax Act.” 

‘he. term: ‘business’ is defined by the 


gection referred to in the following way : 


“*Business"‘includes any trade, commerce, or , 


manufacture,’ or. any, adventure or coreérn in the 
nature of trade, commerce or manufacture.” 


The, “assasaee in, this case, Mra. Sooniram: . 


Poddar' is a Marwari Indian lady. and.1s-the . 
wife of a partner inthe firm of H. Soorajmal 


and Sons and Soorajmal sthanshamdas (one-- 


firm). She carried on an independent 
meney-lending business on her own account, 
but, her, husband's 
her behalf. In June, 1932,.the assessee had 
the sum of Rs. 25,000 lying on deposit 
with the National City Bankof New York 
in: her own Dame. and bearing 
four percent. perannum. She conceived 
the-idea of purchasing silver with it, mo 
doubt with a. view to re-sale and. profit, and 
on Jone l7 the sum was withdrawn and 
was. entrasted to her husband's firm, who 
bought 


than the assessee found the balance of 
Rs. 2,000 wherewith to complete the 
purchase price. Itis said that ope of the- 
matters tafen into consideration at the time 
of the withdrawal of the asBessee’s mofey. 


“from the. Bank was that the Bank was- 


alleged to be unstable. The Commissioner 


‘doubts whether thie is the true explanation, 


Advocates ` 


+ 
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firm conducted it on: - 


a 


interest at : 


on her behalf 360 viss of silver on © 
July `c, 1932, forthe sum of Rs, 27,000. It. , 
is not, suggested that any person other - 


` 
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but whatever the answer muy be, it cannot, 
I think, affect the result of this case. 

_ The silver was actually delivered at the 


end of July, 1932. Nothing was done by 
Bilversmiths or other persons to enhance its 


Value, and it remained just as it was in the” 


assessee’s possession till July, 1935, when 
it was sold on her behalf by her husband's 
firm forthe sum of Rs. 40519. In thcse 
circumstances, the piofit made on the ree3ale 
has been assessed to income-tax: we have 
to determine whether there were any 
materials on which the Commiasioner could 
find that this insolated transaction by the 
agseasee was an &dventure in the nature 
of trade. Ifthere was, she is liable to be 
assessed in respect of it; it dces not fall 
to us to¢onsider whether we should have 
found asa fact that thie was an adventure 
in the way of trade or not, provided there 
is any evidence to support such a finding. 
But, on the other hand, if theré was no ev 
dence to support such a finding, the Gourt 
will intervene. In Leeming v. Jones (1), the 
Commissioners found that the property was 
acquired with the sole object of turning it 
over again at & profit and without any 
intention of holding the property. Rowlatt, 
J. said (and his remarks were inno way 
criticized inthe Court of Appeal or by the 
House of Lords): ` Se ee 
“That describes what a man does, ifhe buys a 
picture that he sees going cheap at Ohristie'a ‘be- 


cause ‘heknows that in a month he will sell it again © 


Wiha eae sai is ie gon ‘a trade, 
086- words will not do for a finding of carrying on 
‘atrade or anything else," £ a 


Stopping there this means that if a man, l 
outside his regular business, makes a specu- - 
lative purchase of an article. or commodity .. 


with a view to its.profitable re-sale, he‘is not 
for that reason alone venturing on a trade, 
To use the words of our Act, it is not neces- 
“an adventure or concern in- the 
nature of trade, commerce, or manufac- 
ture.” The learned Judge went onto say: 
“What the Oommissioners must do is to say, one 
way or the other, was this, I will not gay carrying 
ona trade, but was ite speculation or an adven- 
ture inthe way oftrade. I do not ‘indicate which 
way it ought tobe, but l commend the Commie 
sioners to cousides what took place in the nature 
of organizing thespeculation, maturing the pro- 
perty and disposing of the property, and when they 
ave considered all that, to say whether they think 
it was an adventure in the way of trade or not," 


That case related tothe acquisition of 
an option over a rubber estate, and the 
re-sale tos Company after an adjoining 
estate had been secured. The learn8d Judge 
sent the case backto the Commissioners. 
Now, I confess I should have thought this 


(1) (1980-31) 15 Tax Oas 333, . 
1 a. a š 
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language was perfectly clear. What had been 
undertaken was admittedly a speculation, 
but the question was whether it was: an 
adventure in the way of trade. And exactly 
the same question confronted the Oom- 
missioner here. But the learned Advocate- 
General asked us to say that, once the 
element of speculation appeared, then tle 
adventure must be held to be an adventure 
in the way of trade. He said in effect, if-I 
understand his argument arigat, the test | 
is whether the intention of the buyer of an 
article or commodity was. to undertake a, 
lockeup investment, in such a case, -if he 
chanced to sell it later, he would not -be 
liable to assezement; but if,on the- other 
hand, he intended it as a speculation, mean- 
ing to resellat a profit when opportunity 
offered, there would be an adventure in the 
way of tradeand he would be liable to 
agsessment. i ra 
What we are ssked to do is to 8.y that 
Rowlatt, J. meant the terms speculation" 
ad “adventure in the nature of trade” as 
synonymous, and to read his judgment, as 
though he had said “was it a speculation 
(or, to use a synonymous phrase an adven- 
ture in the way of. trade) or not?” I am 
clearly of opinion that the context shows 
that this is quite a wrong interpretation to 
place upon this passege. He was contrast- 
ing an admitted speculation from an adven- 
ture in the nature -of trade. In effect, -he 
asked, wasit a speculation merely, or was 
it something more, namely an adventure 
in the nature of trade. So _1nsistent .was 
the argument addressed to us on this point 
that-I‘think it desirable to set out the 
position- more fully. Speculutions and 
adventures must be "in the natare of trade, 
before the profits and gains resultlog from 
them become taxable. Every. speculation 
has init the element of adventure but it 
must be a speculation in the nature of trade 
if itis to be considered an adventure in the 
nature of trade. A mere- speculation, -not 
in the nature of trade, cannot, by any 
Process of reasoning be regarded as an 
adventure in the nature of trade. And 
whether the purchase of silver with a view 
to reselling it at .a profit is called a specus 
lation, or whether it is called an adventure, 
is of no account ; the dividing line between 
assessability and exemption depends on 
whether what is done is done in the nature 
of trade or not. I desire to add that,in my 
opinicn, if the assessee had re-sold.’ the : 
silver at a protit in a week, I do not think © 
the principle involved would_be any 
different. The Qommissloner says . in 
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para. 12 of his statement of the case: 

“Had the price gone up almost immediately, I 
have no doubt she would have sold out promptly. 
Had she done so there could have been no _ ques- 
tion that the transaction was any other than a 
business vénture,” 


1 cannot accede to this view: the trare- 
action would then have beer shown more 
conclusively to be speculative, but it would 
not have been shown to have had any 
greater connection with trade, In the revision 
order of the Comuissiener (Annexure D, 
"para 18) he Bays: © 
'. "If Iam to regard the above transaction as purely 
_& Capital transaction resulting in an accretion of 

capital, Lought to be able to come to the conclusion 
that the purchase of silver provided what normally 


would be regarded asa suitable and safe invest- 
ment.” 


This is, with all respect to his view, not 
the test totake. People buy shares (for 
example) with different intentions and even 
irom mixed motives, and what the Com- 
missioner is saying is that appreciation of 
gilt-edged atock is immune from assessment, 
because he thinks it is suitable and safe, 
but increase in the value of speculative 
shares or of commodities, the market price 
of which is wont to fluctuate is liable to it: 
and he makes himself the arbiter of what 
16 & sale investment and what is not. But 
this-is not the criterion. The Commissioner 
continues : 

“If I am unable to come to such a conclusion 
hen I must regard the transaction as a speculation or 
as an adventure in trade" l 

He ends (in para. 20) by finding that 

ere was 

` “the primary intention to speculate. in the silver 
market at a uniquely favourable juncture. That 
being or the profits arising from the transaction to 
the applicant do not amount to an accretion of capital 
but amount to profits from the re-sale of stock in trade 
(that is the silver) purchased out of capital and as 
such are taxable,’ 
It is quite plain that he has thought that 
an investment is what he considers sate, 
and 18 a lock-up investment made without 
the intention of re-sale being inthe fore- 
front of.the investor's mind, then, it may 
be regarded as an accretion of Capital and 
non-assessable; but that the instant specu- 
lation comes init is an adventure in the 
nature of trade, In my judgment this is an 
error, the nature of which will be apparent 
irom the authorities which 1 am about to 
cite. Lord Clyde in Commissioner of Inland 
Revenue v, Livingston (2), said : 

“If the venture was one consisting simply in an 
isolated purchase of some article against an ex- 
pected rise in price and a subsequent sale, 16 might 
be imposgibleto say that the venture was ‘in the 
nature of trade’; because the only trade in the 

en ll Tax Oas 588; 1927 S O 251; 1937 80 
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nature of which it could participate would be 
the trade of a dealer in such articles and a single 
transaction falls as far short of constituting a 
dealer's trade, as the appearance ofa single swallow 
doss of making a summer,” 


In the case citei, the respondents, a ship 
repairer, a blacksmith and a fish saleaman’s 
emplo; ee, bought a cargo vessel and turnad 
it into a drifter. In tha course of doing so 
they engaged in trading activities. Lord 
Olydesaid: “These operations seem to me 
to be the same as characterize the trade of 
converting and relitting second-hand arti- 
cles for sala,” Lord Sands observed: “The 
subject of purchase and sale may be so 
treated in the interval as to bring the 
transaction within the category of carrying 
on atrade.” Accordingly, the resp mdents 
were held to be assessable; but in the pre- 
Sent case, as I have had occasion to remark, 
nothing was done to the silver purchased 
by Mrs. Poddar. It was re-sold just as it 
was, Notrading activity took place. But 
it is contended that Lord Olyde explained 
what he had said here in the later case in 
Rutledge v. Commissioners of Inland 
Revenue (3). Mr. Rutledge was a money- 
lender and also a film director, and he 
went to Berlin on business connected 
with the film firm. He seized an oppor- 
tunity there of buying a million rolls 
of toilet paper from a- bankrapt firm of 
manufacturers, for £1,000.. By dint of 
business acumen he discovered a gentle- 
man in the Kast End of London who 
offered him 3d. per roll, and he made a 
net profit of £10,985. Lord Clyde said that 
though this venture was an isolated one, 
the question whether it was in the nature 
of trade must depend on its character and 
circumstances, He said: 

“.. ..if-as in the present case—the purchase is 
made for no purposə except that of resale at a 
profit, there seems little difficulty in arriving at 
ths conclusion that the deal was ‘in the nature of, 
trade,’ though ıt may be wholly insufficient to 
Constitute by itselfa trade. It is not difficult, on 
the other hand, to imagines circumstances in which 
the question might become very narrow; and in 
Oommissioner of Inland Revenue v. Livingston (2), 
I instanced such a case which it may be worth 
while to expound. Suppose the appellant on the 
occasion of his visit tu Berlin Rad sean a picture 
for sale which he admired and which he thought 
likely to appreciate in value in the courses of 
years; he might buy it—and might be conclusively 
influenced to buy it—because of an anticipated 
tise in its value. After using it to embellish his 
own house fora time, he might sell it if the antioi- 
pated appreciation in values ultimately readisad 
itself, Inesuch a case, I pointed out that it might 
be impossible to affirm that thes purchase agd sale 
constituted an ‘adventure ..in the nature of trade,’ 
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although a ain, the crisis of judgment might turn 
on thé partisular circumatances.” 


_ Now, bere was a businessman travell- 
ing round and anxious to seize upon 
commercial opportunities, As Lord Sands 
obgerved : 

“The nature and quality of the subject dealt with 

ude the suggestion that it could have been 
dispoagd of otherwise than as a trade transaction. 
Neither the purchaser nor any purchaser from 
him was likely to require such a ‘quantity for his 
private ude.” 

Even then, Lord Glyde says if he had 
bought e picture which he admired and 
thougtt likely to appreciate in value ‘it 
might be impossible to affirm that the pure 
chase and sale was an adventure in the 
nature of trade.” In Board of Revenue v, 
Arunachalam Chettiar (4), at p. 243 
Schwabe, O. J. said : 

“To giye a simple illustration, a Barrister might 
buy 8 picture and ata later date, when the works 
of the particular artist were in demand, sell that 

icture and realize a profit. No incometax would 

payable on this profit. If a picture dealer 
bought a picture and on the same evente happen- 
ing sold 16 at a profit, that profit would be a profit 
in his business and would be liable to 
income-tax, ‘So, too, profits made on jeolated 
pier akan A not le to, Încome-tax, but those 
made in spe ation a 

rae na wi faba similar kind as part of a 
. This last sentence points out very clearly 
what is the distinguishing line. The ques- 
tion is not whether it isra speculation with 
a view to profit, but rather whether it is a 
speculation as a part of a business, or, 8&8 
the Act says, “in the nature of trade.” Lord 
Olyde was careful in dealing with the con- 
struction to be placed on the . hypothetical 
purchase of a picture by Mr. Rutledge: be- 
cause if a businessman who lends money, 
indulges in film business, and buys toilet 
pepe as & business transaction were also to 
uy & picture, it might be held-that he was 
what Shakespeare calls “a snapper-ap of 
unconsidered trifles,” allin the way of his 
business activities. As Lord Olyde ssid, 
much would depend on the circumstances 
of such & purchase before one 
mine whether in the case of 
chaser it was an adventure in 
trade or not. 
the illustration of the 
and to quote, at this 
ment of Scrutton, L. J. in Rees- Returbo 
Development Syndicate, Ltd. v, Ducker (5). 

At.p. 390 he saya-: A 
“In my view, the point at which Bales of assets 

= i 


such a pur- 
the nature of 


purchase of a picture 


(4) (19£4)1 ITO 288 at 
(5) ‘(18 
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could deter-’ 


It is permissible to pursue’ 


stage, from the judg- 
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resulting in a profit are of such a number and. 
nature as to constitute a trade or business or the 
point when a sale of an asset is so connected with 
& trade carried on that profits received from it aie 
preety of @ trade, is a question of degree and of 
act. How many sales of pictures will make & man 
& picture dealer is a question of degree.” : 
Now, the proht of an isolated trange 
action, if it cons!itutes an adventure in the 
nature of trade, is assessable to income tax 
both here and in the United Kingdom, As 
Lord Olyde said in Balgownie Land Trust, 
Ltd. v. Commissioners of Inland Revenue 
(6): : 
“A single plunge may be enough provided it ja 
shown to the satisfaction of the Court that the 
plunge is made into the watera of trade " | 


I am obliged to observe that the Ooms 
missioner in the present case seems to have 
thought that a single plunge might be 
enough provided it was made into the 
waters of speculation Lord Glyde continues: 

“But the gale of a piece of property—if that is all 
that is involved in the plunge—may easily fall 
short of anything in the nature of trade Trans- 
actions of sale are characteristic of trade, but they 
are not necessarily distinctive of it; much depends on 
the circumstances,” 


It is said that this lady bears the name 
of Mrs. Poddar and this is a designation 
given to a class of persons who are employed 
in banks and concerns whose business con- 
sists in transactions in money and in precis, 
ous metals, but there is no evidence that 
she herself was in fact a dealer in silver; 
such evidence as there is, is to the contrary.’ 
The leading cases to which we have been 
referred, and in which the profits or gains 
from the re-sale of an article or commodity, 
have been held to be assessable, all pos- 
seas features which show that a trading 
activity was added to the speculative ven-' 
ture. In Beynon & Co., Ltd. v. Ogg. 7), a, 
firm of coal merchants and ship insurance 
brokers bought railway waggons as a 
Speculation and sold them at a profit 
which was made in the operation of their 
businese. It was held that they entered 
upon the ancillary business of waggon 
dealers for the purpose of this transation. 
Each case, of course, must depend upon 
the facts for its decision. There was evi- 
dence there to show that the coal mer- 
chants had extended the sphere of their 
trading operations. Martin v. Lowry (3), 
at p. 309 is another case to which similar 
principles apply. Mr. Martin bought 
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aircraft linen from the British Government 
and the purchase price was roughtlv three 
and a quarter million sterling, Rowlatt, J. 
Baid : 

“If a person buys a thing, an object, a stock, a 
piece of land or anything, he saya, ‘it, is going 
cheap’; he saya ‘this is worth a great deal more 
than people are going to let it go for now;I will 
buy it, because some day or other I shall be able 
to sell it again,” and he buys it because he in- 
tends to sell it again,and one fine day in the view 
of the publio, if it is a picture, or inthe view of 
the neighbours, if it is land or what not, its value 
changes; he finds it of greater value, and he sella 
it. Nowif he is always doing it, of course, he is 
a desler, but if he only does it once, it is an isolat- 
ed transaction; but that is quite different in my 
judgment from where a man gets control of an 
enormous amount of material and sets to work as 
if he was the most pushing tradesman in the 
world, sets to work to find his customers, to atimulate 
them, and to get rid of it.” 

Then, Commissioner of Inland Rerenue v. 

Livingston (2) and Rutledge v. Commissioner 
of Inland Revenue (3), were in’ the same 
category. And the case of Cape Brandi and 
Syndicate v, Inland Rerenue Commissioners 
(9), where something is altered and treated 
and dealt with in an expert way, is 
another. But in the present case I have 
been et a less to find that there is the 
smallest evidence of a trading activity. 
As th3 Lord President of the Oonurt of 
Session said in Commistioner of Inland 
Revenue v. Livingston (2): 
- “I think the test which must be used to deter- 
mine whether a venture such Bs we are now consider- 
ing is or ig not ‘in the nature of trade,’ is whether 
the operations involved in it are of the same kind, 
and carried on in the same way, as those which 
are characteristic of ordinary trading in the line of 
business in which the venture was made," 

Now, sass the Advocate-General, these 
operations were of the same kind as 
those which traders carried on when they 
were speculating on a rise in the price 
of silver, I do not doubt it. In para, 5 
of Annexure D it ia stated: 

A number of Chinese firms about that time imported 
many lakhs worth of silver on a commission basis 
for varioas India firms including similar firms to 
that of the applirant’s husband The reason for 
this extensive traffic at that particular time was 
the low price,combined with reasonable prospects of 
asubstantial increase in the price m the future.” 

Exactly the same argument might be used 
about picture dealers who were anxious to 
secure the works of a particular artist at the 
time when a person who was not a Dicture 
dealer but who had some knowledge of 
art and of possibilities in re=selling works 
of art made a speculative purcpare of the 
work of the same artist with a view to its 
re-sale. But the important words here are 
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that the venture should be not only of 
the same kind but carried on in the same 
way as the persons engaged in ordinary 
trading carried it on. There is no evidence 


bere that it was carried on in the same way. 


Persons in Burma dealing in silver as. 
business firms would ba using their trading ‘ 
capital habitually employed for the pure 

pose of earning income to purchase silvar; 

but this assessee speculated with capital 

not normally used for the purpose of 

earning income but lying on deposit at the 

Bank. If itis said that she was not the only 

non-trading person who invested in silver 

with a View to a speedily ressale and profit, I 

do not think this argument assists the 

Commissioner. Ssveral private persons 

with expert kuowledge of works of art might 

purchase the works of the same artist, with 
a View to profitable re-sale and within a few 
weeka ofeach other. None of their ventures 
could bo said to be “in the nature of trade,” 
merely because if could be shown that 
others geized upon a similar opportunity. 
Each one of them would only render hime 
self liable to assessment ifit could be shown 
that he did something which brought him 
into line with the picture dealers; and an 
isolated investment of capital, by itself, 
does not show a trading activity. 


We are much obliged to the Advocate» 
General for drawing our attention to 
some observations in the Seventh Edition 
of the Income-tax Manual issued by the 
authority of the Government of India. 
They ocour at p. 183. It is said: 

1) A purohases a house with a view to re-selling 
it at a profit. His profits from the transaction are 
jiable to income-taxr (even though it be an isolated 
¿ransaotion*". 


There is an asterisk which refers to a 
footnote which in its turn gives the case 
in Rutledge v. Commissioners of Inland 
Re. enue (3), the toilet paper case as authority. 
for this extremely misleading proposition. 
It is, of course, not authority for anything 
of the kind. Another socalled - illustration 
is numbered 5. It says: “A man writes a 
book. Hisreceipts from its sple are taxable,” 
This is inaccurate and, if carried to ils 
logical conclusion, would seem to suggest 
that an occasional contributor to a magazine, 
who is not a journalist, is liable to assess 
ment when he receives payment fer his con- 
tribution. The whole question in each case 
is whether the receipts arise from ‘he 
profession; for exampie, of an author or 
journalist, or whether they do not so arise 
but are of acasual and non-recurring nature.’ 
It is much to be regretted that saca wide’ 
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and inaccurate generalizations have found 
their way intoa manual published under 
Government authority. 

In the present cate the Commissioner 
hag rightly observed that he is bound by 
what is on the record, namely that 
Mrs Sconiram Poddar carried out the trans 
action in question from capital cstensibly 
her’ own property. The fact that she 
employed a businessman, whether he was 
her husband or not, to purchase the silver 
and’ later to sell it again falls far short 
of makirg her an adventurer in trade. The 
Commissioner says his predecessor was 
justified in binting tl at there was a pcasi- 

ility that the transaction was really one 
of -her husband's firm; but this is really 
confusing the issue lLecause there is no 
evidence in support of this suspicion The 
fact that the husband's frm had previously 
dealt in precious metals as part cf its 
normal business operations is not evidence 
that the assessee put this money at their 
dispose]; besides, they are not venturing to 
assess the firm, but-are endeavouring to assess 
the lady herself, I entirely accept the 
Oommiesionér’s finding that this lady-used 
her . capital, not habitually but on one 
occasiin only to speculate in the silver 
market; that is all he has been able to find 
as a fact, and there was no evidence on 
which he could find anything more and 
certainly no evidence of an adventure in the 
nature of trade. Her business was that of 
a money-lender, and noone has suggested 
that it was anything else as well. This 
question must, therefore, in my opioion, be 
answered in the negative and the Commis- 


sioner: must pay the ccsts of the reference.’ 


No Advocate's fee having keen allowed on 
the mandamus proceedings we fx the 
Advocates fee now at thirty gold mo'ure. 
The déposit of Ks. 100 must be returned to 
Mrs. Poddar. 


Dunkley, J.—The facts found by the 
Inccme-tax Authorities are that the assessea 
purchased a quantity cf siliverand retained 
it, in the state jn which it was purchased, 
for three years and then sold it to a single 
purchaser. It was an isolated transaction, 
It is said that the purchase and sale of such 
a large quantity of silver must bea trading 
transaction, but how the value or quantity 
of ihe. article purchased can have any 
relevancy to the matter before us Lam ata 
loss Ag eater 

T aliacy of the argument advan 
behalf of the Commissioner of eet 
lies in the assumption that every speculation. 
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is an adventure in the nature of trade. Every ` 
speculation isan adventure, but not “ecese - 
sarily an adventure in the nature of trade. An 
isolated purchase snd sale-is obviously not a 
etrade, snd the cases in Commissioner `of 
Inland Revenue v. Livingston (2) and. 
Leeming v. Jonesil', are ample authority 
for tte proposition that a simple isolated 
purchase and eale is not an osdvanture | 
in the nature of trade. It is a mere 
speculation. If the transaction is an isolated - 
one, then in order to constitute it an 
adveniure ‘in the nature of trade, there’ 
must be some activity of a trading nature 
between the purch.se and the sale, undere 
taken in order to make the property markete 
table, t.e., to put it intoa saleable state 
or to attract purchasers. There is an entire. 
absence of evidence of any such activity’ 
in this case, I therefore agree that the 
question propounded must be answered in 
the negative and that this assessment was 
wrong. 


Spargo, J.—I agree that there was no 
evidence that this transaction was an 
adventure in the nature of trade and I 
have nothing to add. 


D Answer in negative. 





ALLAHABAD HIGH COURT 
Letters Patant Appeal No. 71 of 1937 
April 13, 1939 
BENNBT AND OUGLLISTER, JJ. 
KUBER SINGH—ApPELLANT 

VETSUS ‘ 
JAI NATH AND OTABRS— RBSPONDANTS 

Agra Pre-emption Act (XI of 1922), s. 9—Con- 
structton—Defence under s. 9—Hx-proprietary ten- 
ancy tn any m of mahal, if sufficient —Oivil 
Procedure Code (Act V of 1808)—Appiicability to 
Letiers Patent Appeal. ; 

There is nothing in s. 9, Agra Preemption Act, 
to the effect that, that section is to be read in con- 
nection with s. 13. x 

It is sufficient for the defences under s. 9, A 
Pre-emption Act, that there should be an ex-prop 
tary tenancy in any partofthe mahal and not in 
the particular portion sold orin the particular patié 
in which the portion sold is situated. Nasrat Ali 
v, Rudra Nath 1), relied on. | 

The Oivil Procedure Code, has no bearing on the 
right of Letters Patent Appeal = 


L. P. A, from the decision of Mr. Justice 
Thom, in F. A. No. 2390f 1936, dated August 
5, 1937, l 


Mr. Madan Mohan Lal, for the Appellant 
Mr. A. P. Pandey, for the Respondents, 
‘Bennet, J.—The plaintiff brought a pro- 
emption suit and in his plaint he omitted 
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tosay in what mahal the property which 
he desired to preempt was situated. He 
mentioned at the end of the plaint seven 
mauzas and one patti in those sevén mouzas 
and in para. 2 of the plaint he stated that 
the plaintiff and defendant No. 4 Musammat 
Hubraji Kunwar, the alleged vendor, were 
Co-sharers in and zamindars of Mouza 
Naikdeh, Kuber Singh, defendant No. 1, 
one of the alleged vendees, pleaded in 
para. 18: 
` “The ‘defendant: -is an ex-proprietary tenant in 
mauza Rasulpur. Accordingly the plaintiff has no 
Tight of pre-emption on this Ground as well” 

On this pleading the trial Guurt framed 
Issue No. 2: 

"Whether the defendant is an ex-proprietary 
tenant in the mahal in question and hence the plaint- 
iffs suit for pre emption is not maintainable ?” 

. On this issue the trial Court found : 

“Defendant No. 1 is PADIDI AN tenantin village 
Rasulpur. There are several pattisin village Rasul- 
pur. The defendant's ax-proprietary tenancy is in 
a different patti and not in the patti in which the 
property is situate. The plaintiff is co-sharer in 
the same pattiin which the property in dispute is 
situate. The plaintiff being co-sharer in the patti 
in which the property is situate, is entitled to pre- 
empt the property of village Resulpur also. My 
finding on this issue is that defendant is ex-proprie- 
tary tenant in one appurtenant village only but as the 
@X-proprietary tenancy is in a different patti from 
the patti in which the property in diapute is situate 
and plaintiff is co-sharer, therefore plaintiff is entit]- 
ue to preempt tha property of village Rasulpur 
also." 

The trial Court therefore granted a decree 
for pre-emption of the whole property on 
payment of Rs, 100. The defendant Kuber 
Singh brought an appeal in the Court of the 
District Judge and ground No. 4 was “The 
plaintiff has no right to bring a suit for 
pre-emption.” The learned Judge of the 
lower Appellate Oourt held that the Munsif 
ougat to have given his finding whether or 
not the defendants were ex: proprietary 
tenants in the mahal and remanded the 
case to the Munsif for decision on thig 
point : 

“In the light of this finding he will dispose of the 
suit. The parties will be given opportunity to file 
documentary evidence but no fresh oral evidence 
willbe recorded.” 


He therefore made a remand specifying 
the order as made underO. XLI, r. 23. The 
Plaintiff filed a first appeal from order in 
ee Court and the learned Single Judge 

eld: 
., “Tt seems to me that the question whether the 
defendants Were ex-proprietary tenants in the mahal 
or not is quite irrelevant to the issue. What ia of 
importance is whether the defendants are co-sharers 
in the patti in which the property is situated. Now 
the learned Munsif hag held that the defendants are 
not co-sharers in the patits in which the property is 
situated. In these circumstances the plaintiffla were 
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entitled to sucoceed and to oust tha defendants in 
whose favour the sale-deed had besn executed. Thera 
was no reason at all for the Munsif to record a find- 
ing whether the defendants were ex-proprietary 
tenanta in the mahal" 


.. The order of remand was eet aside and 
the decree of the Munsif was restored, The 
Letters Patent Appeal has been brought 
against this judgment. Now, it is remarke 
able that throughout these proceedings 
there has been no reference at all to the 
section of the Agra Preeemption Act, XI of 
1922, which deals with the defence raised 
by the defendant-appellant before us. The 
section in question is No.9 and it provides 
as follows : 

“No right of pre-emption shall acorue ona gala 
to, or foreclosure by, and ex-propietery tenant, of any 
proprietary interest in landin the makal in which 
he holds such ex-proprietary tenancy.” 

Learned Counsel for the plaintiff-respond-> 
ents argues that this section means that 
the defence by an ex-proprietary tenant will 
only be valid if the sale is of proprietary 
interest in the same land in which the 
exX-ptoprietary tenanoy exists. To obtain 
this interpretation of a. 9, he alleges that 
the word “which” in that section refers to 
land and not to mahal. In our opinion, this 
is an error in English grammer and this 
construction cannot be made in correct 
Englieh. Further if this had been the intene 
tion of the Legislature, the words “in the 
mahal” were superfluous and should have 
been omitted and the clause would then 
haverun “of any proprietary interest in 
land in whichhe holds such ex-proprietary 
tenancy.” The Legislature has inserted the 
words “in the mahal” and we consider that 
these words must have some meaning and 
the meaning in our opinion is that the 
ex-proprietary tenancy should be one in the 
mahal and this is sufficient if this is shown. 

Learned Ooungel further argued that s. 9, 
should be read as governed by s. 12 and 
that an ex-proprietary tenant should only 
have a good defence if he were a person 
wh) before he became an ex-proprietary 
tenant had such a right as aco-sharer ag 
would have entitled him to preempt under 
B. 12, the right being equal to or superior 
to that of the plaintiffs. 6 Bee no reason 
to suppose that s. 9, is to be read in cone 
nection withs,12 and there is nothing in 
B. 9 to this effect. Apparently, the intention 
of the Legislature in making this provision 
in s, 9, was that a person who had at one 
time been a proprietor in the makal*and 
who still held an ex-proprietary tenancy in 
any part of the mahal should not be pre- 
vented by a suit for pre-emption from again 
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acquiring the status of a proprietor in the 
mahal No-ruling was produced on behalf 
of the plaintiffs-respondents to indicate 
fhat'the very peculiar interpretation of 8. 9, 
had ever been accepted by any recorded 


ruling. On the’cther handin Nasrat Altv., 


Rudra Nath ‘(1).‘a Bench of this Court held 
that's. 9, did apply in the manner in which we 
interpret it, that is, that it ig sufficient for 
the deferce unders. 9, that there should be 
an ex-proprietary tenancy in any part of the 
mahal and not in the particular portion 
fold or in the particular patti in which the 
portion scld is situated, l 

Pome further argument was ‘made ‘that 
the Conrt below w:s wrong in directing 
that the parties should ‘ave ‘an'spportunity, 
tó -file ‘documentary evidence. The Court 
did notsllow fresh oral evidence. In our 
opinion, Ihe documentary evidence is neces 
efary because in the extracts filed by the 
plaintiff of the khewat the plaintiff has 
omitted to file that portion of the khewat. 
which would show the namu of the mahal 
to which the extracts refer. It is to remedy 
this omission that ttre further documentary 
evidence is necessary. Some further argu- 
ment was made that no Letters Patent 
Appeal lay, But learned Counsel did not 
attempt to justify his argument by any 
reference to the provisione of e, 10 of the 
Letters Patent. On the other hand, his 
argument was by reference to various sec- 
tions of the Civil Procedure Code. That 
Code has no bearing-on the right of Letters 
Patent Appeal and the argument ‘therefore 
does not convince us. Under these circum- 
stances we allow this Letters Patent Appeal 
and restore the order of remand of the lower 
Appellate Court. The appellant Kuber 
Singh will have his costs in both proceed- 
ings in this Court from tke plaintiffs 

8: 

1) BA ALJ 68 Appeal allowed. 


9; 116 Ind. Cas. 443; AIR 1999 
All, 448; ISR D 530; Ind. Rul, (1929) All, 572. 
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PATNA HIGH COURT 
Second Oivil Appeal No. 653 of 1936 
‘January 24, 1939 
Baa ALI AND Varma, JJ. 
V SINGH ANDANOTHER—PLAINTIRFS 
— APFELLANTS 


BALDE 


= 1€T8us 
Sheikh MUHAMMAD AKHTAR AND ANOTARR 


e --D2EFENDANIS— RERPONDBNTA, 
Transfer of Property Act-(IV o 1882), 2. 53-4 
—W hether retrospeciive—Registration Act (XVI 07 
1908), E 49—Unregisiered saledad, whether can be 
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referred for explaining nature of possesston—Hvi- © 
dence Act (I of 1872), s. 1)7—Unregistered -sale- 
deed taken into evidence for finding on question of 
advarse possession—Finding also based on other facts 
—Finding, if vitiated—Adverse posssseinn—Mort- 
gagee, if can prescribe against mortgagor—Suit Jor 
redemption—Defence of adverse possession, when can 
be pleaded. i 

‘Section 53-A, Transfer of Property Act, has no 
retrospective effect. Bhukhan Mian v. Radhika. 
Kumar Debi (1), followed. - 

Although an unregistered sale-deed of property 
ig not admissible in evidence to prove title, it can’ 
nevertheless be referred to aa explaining the nature 
and character of the possession thenceforth held by 
the party. a 

Held, that the finding ofthe Court below on‘the 
question of adverse possession was quite ım acoord- 
ance with law and was not vitiated by reason of 
the Court taking into account the unregistered sale- 
deed ‘when there were other circumstances on the. 
basis of which the'Court could come to the same, 
conclusion and when the date of starting point of 
adverse possession was not taken to be date of sale- 
deed. 

In certain circumstances a mortgagee in posses- 
sion can prescribe against the mortgagor ‘Bakka 
Singh, v. Ram Narain Singh (4', referred to, Thottakur 
Govinda v. Pepukayala Matlaya (5), relied on. 

: No pogsession’short of the statutory period of 
sixty yeare nor acquiescence of the mortgagors not 
amounting to a re of the equity of redemption 
can bea bar or defence to'a suitfor redemption, 
if the parties are otherwise entitled to redeem. 
Rhiaraj Mal v Daim (6), followed. 


S. C. A. from the decree of the Sub- 
Judge, Monghyr, dated April 30, 1936. 


Messrs. S. N. Bose and K. D2yal, for ‘the 
Appellants. 


Messrs. Mohammad Hasan Jan and Syed 
Hasan, for the Raspondents. 


Varma, J.—The plaintiffs are the 
appellants in this second appeal. They 
filed the suit for redemption of a mortgage 
bond dated March 8, 1913, which was 
executed by the fatherof defendant second 
party forks. 100 in favour of deferdant 
first party. On May 21, 1932, the plaintiffs 
purchased the equity of redemption of these 
lands which were formerly bhaoli and were 
subsequently converted-into nagdi. A ‘sum 
of Rs, 100 was ‘left in deposit with ‘the 
‘plaintiffs for redemption of the sudbharna 
bond, As tke defendant first party refused 
‘to accept themoney under a. 83. Tranefer of 
Property Act, Rs. 100 was deposited in Court 
and a-notice of the deposit was served on 
the defendant ‘first party. There was an 
objection by the defendant first party 
‘alleging thatthe property had been sold 
to him by ab unregistered sale-deed, ‘dated 
September 12,.1914, by Bhairo, the original 
mortgagor,’father of the defendant secdnd 
parity. His brother alleged that after the 
sale he had -his name _mutated in the 
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landlord's sarishta and had been getting- 
receipts on payment of the rent. The 
plaintiff's case further was that the unregis- 
tered sale-deed was not a genvine document 
and even if it was executed by Bhairo, it 
could not bind the defendant second party 
or the plaintiffs, as. tbe possession of de- 
fendant first party was wrongful when the 
suit was filed on August 27,1932. The case 
of the defendant first party was that the 
plaintifs’ document was not genuine, that 
after executing the sudbharna bond, Bhairo 
sold the Jand to the defendant first party for 
Rs. 200 in September 1914, and that since 
his purchase the defendant had been in 
Possession as purchaser and malik to the 
Knowledge of Bhairo and got bis name 
mutated in the landlord's sarishta. He 
further raised the question of limitation. 
Originally after the judgment of the trial 
‘Court, there was an appeal before the 
lower Appellate Court and the case was 
remanded to the trial Court, which had not 
taken the unregistered sale-deed in evi- 
dence, with the instruction that the sale- 
deed should be taken into evidence and an 
opportunity should be given to the plaintiffs 
to adduce evidence in its rebuttal, to 
consider whether the receipts filed by the 
defendant were genuine or forged, and 
whether having regard to the uregistered 
‘kabala, defendant No. 1 had acquired title 
‘by adverse possession so as to non-suit 
the plaintiffs. After remand, the trial 
Oourt took tke unregistered sale deed into 
evidence and dismissed the suit of the 
plaintifie, On appeal the judgment of the 
‘trial Court has been upheld by the learned 
Subordinate Judge. 

- Mr. Siva Narayan Bose, appearing on 
‘behalf of the appellants, urges, firstly. that 
the unregistered salesdeed should not have 
‘been taken into evidence, and secondly, 
that a man whois in possession as a usu- 
fructuary mortgagee cannot prescribe as 
owner against the mortgagor. He inciden- 
-tally also mentioned that the contents of 
-the esale-deed could not be utilized under 
8. 53-A, Transfer of Property Act, because 
‘tbat provision has no retrospective effect. 
‘I may at once say that s. 53-A has no re- 
trospective effect, as was held by this Court 
‘in Bhukhan Mian. Radhika Kumar Debt 
(1) As regards the contention that ‘the 
unregistered saje-deed should not have 
been admitted in evidence, e. 17, Registra- 
tration Act, gives a list of documents which 
must be registered, and gs. 49 of the Act, 


(1) 19 PL T 489; 176 Ind. Oas. 35; A I R1938 
_ Pat. 479; 4 BR 667; 11 RP 387, | 
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provider : 

“No document required by s. 17 to be registered 
shall (a) affect any immovable property comprised 
therein, or (b) confer any power to adopt, or (e) be 
received as evidence of any transaction affecting 
ruch property, or conferring such power, unless it 
has been registered.” 


Tbe question therefore is whether an 
unregistered sale deed like the present 
one can be received as evidence of any 
transaction affecting the propertv in suit. 
On the language of the section, if is clear 
that it cannot be taken in evidence for the 
purposes of proving title to such property. 
In Varada Pillai v. Jeenarathnammal (2), 
the Privy Oouncil hae held that although 
some unregistered documenta were nct 
admissible in evidence to prove title, they 
could nevertheless be referred to as explain- 
ing the nature and character of the pose 
session thenceforth held by the partv. One 
has to see therefore whether the finding of 
the Court below. that defendant No, 1 has 
acquired title by adverse possession. is 
vitiated in any manner by its having taken 
into evidence the unregistered saleedeed. 
The learned Subordinate Judge says: 

“After going through the records my opinion is 
that the unregistered kabala, Ex. 1 was really execut- 
ed by Bhairo, and that it was executed with the 
intention of giving effect to it, although it was unregis- 
tered and eo legally it would not pass title In support 
of my observation that sale deed cannot legally pass 
any title. 1 would refer to the ruling reported in 
Tilakdhari Singh v. Gour Narain (3), which has been 
cited by the learned Pleader for the appellants”. 


This view of the learned Subordinate 
Judge is quite correct. Hehas, after refer- 
ing to the other facts on record, come to 
-the conclusion that the defendant first party 
has not been in adverse possesssion of the 
lands from the date of the kabala (Ex. 1) 

“but in view of the receipts and the counterfoils, 
taken along with the testimony of D. W. No. 3, it 
‘seams to me that he has been in such possession 
openly and to the knowledge of Bhairo and Munshi 
at least since 1323." 

The facts to which reference has been 
made in the earlier portion of the judge 
ment are, that according to the terms of 
the sudbharna bond, which was admittedly 
executed in favour of defendant No. 1; bee 
fore the commutation of rent, the sudbhar- 
nadar was'to divide the produce with the 
landlord, and after commutation of the rent 
into nagdi, the mortgagor was to pay the 
rent and the sudbharnadar was to divide the 
produce with him, bat it is clear from the 
statements made by the plaintiffs themselves 

(2) 43 M 244: 53 Ind. Oas 901; A IR f®19 PO 
44; 46 I A 285; (1919) M W N 724; 10 L W 679; 34 
O W N 346; 38 M L J313; 18 ALJ 27f (P O). 


(3) AI R1931 Pat. 150; 59 Ind. Oss. 290; 5P L 
J 715; 2P L T95, 
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P. W. No. 2) and of Munshi Rauf (P. W. 

0. 6) that Bhairo or Munshi never paid 
rent after the rent was commuted. These 
are the circumstances and some other facts 
on the basis of which the Court below has 
come to the conclusion that the defendant 
first party -had matured title by adverse 
possession, Had the Court below taken the 
date of the unregistered sale-deed as the 
starting point of the adverse possession, 
there migtt have been something to be 
said cn behalf cf the plaintiffs. As it ie, lam 
of opinion that the finding of the Oourt 
on the question of adverse possession of 
defendant No. 1 is quite in accordance with 
law onthe point. Astothe argument that 
a mortgages in possession Cannot prescribe 
against the mortgagor, reliance has been 
placed by the learned Advocate on behalf 
of the appellants on the decision in Bakha 
Singh v. Ram Narain Singh (4). Generally 
speaking, that is so, but in Thottakur 
Govinda V. Pepakayala Mallaya 31 Ind. 
Cas. 678 (5), it has been p:inted, out that 
in certain circumstances a mortg.gee in 
pcssession can prescribe. against the mort- 
gagor, acd I respectfully agree with the 
view taken in tbat case. In this view of 
the law I see no reas:n to differ from the 
decision of tte Courts below, andI would 
disemiss the appeal with costs. 

Faz! All, J.—I agree. Mr. 8. N. Bose 
appearing for the appellants relied on the 
observution of the Judicial Commitee in 
Khiaiajmal v; Daim :6), to the effect that no 
possession short of the statutory period of 
sixty years nor acquiescence of the mort- 
gagors nct amounting to a release of the 
equity of redemption would be a bar or 
defence to a suit for redemption, if the 
parties were otherwise entitled to redeem. 
In my opinion the facts found by the Courts 
below in this case stow that there was:an 
acquiescence on the part of the mortgagor 
amounting to a release of the eqnity of 
redemption. 


D. Appeal dismissed ; 


(4) 47 A 73; 80 Ind. Oas. 935; A IR 1925 All. 133; 
89 A LJ 905. 

(5) 31 Ind. Oas. 676; AIR 1916 Mad 811. 

(6) 32 O 298; 32 I A 2390 WN 201;1 0L J 
584; 8 Bar. 734. 
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BOMBAY HIGH COURT 
Second Appeal No, 379 of 1934 
November 23, 1938 

Loxur, J, a 
BALKRISHNA ABA PATIL AND aANoTaRE— | 

: PLAINTIBF3—A PPALLANTS ih 
VETSUS eg 
GAJA JAITYA—DEFENDANT—RBESPONDENT 


Res judicata—Mortgagor and mortgagee—D selling 
property to M but retaining possession as tenant— 
M selling it to P but D still continuing in possession 
as P's tenant—Suit by P for declaration of title and 
possession, against D—Decree for possession but D 
allowed to continue as tenant — Second suit by P for ` 
declaration that he is owner of land and for posses- 
sion—D contending that original transfer by Aim 
to M was mortgage —Decree in first suit held did not 
bar D's contention in second suit regarding nature 
of traneactton. 

The defendant sold his property to one M; the 
defendant, however, remained in possession as M's 
tenant. Af sold the propeity to plaintiff and the defend- 
ant continued in possession thereafter as the plaint- 
iff’s tenant. The plaintiff filed suit against the 
defendant asking for a declaration that he 
was the owner of the property, for its 
possession and for arrears of rent and mesne 
profits. A decree was passed in that suit 
awarding possession of the property to plaintiff 
together with past and future mesne profits. Even 
after the decree the defendant was allowed to 
continue on theland as the plaintiff's tenant. The 

laintiff filed a second suit for adeclaration that 

e was the owner of the said property and to recover 
its possession frcm the defendant, together with 
mesne profits. The defendant contended that the 
original transaction of the sale of the property in 
favour of M was really a mortgage and got the suit 
converted into onefor the redemption of that mort- 
gage under the Dekkhan Agriculturists’ Relief Act, 
The trial Court held that the transaction between 
the defendant and M was in the nature of a mortgage 
and that the mortgage had been fally satisfied. 
The plaintiff's claim was therefore dismissed and 
the decree of the trial Court was upheld in appeal. 
In second appeal the plaintiff urged that the 
defendant's contention that the transaction was in 
the nature of a mortgage was barred as res judicata 
as that contention was not put forward in the first 
suit brought by the plaintif: i 

Held, that although the defendant might have 
urged in the first suit that the transaction was a 
mortgage and might have asked for the redemption 
of that mortgage, he was not bound todo so. Hence, 
it could not be held that the question regarding the 
nature of the transaction was constructively in issue 
in the first suit. Even in the second suit plaintiff's 
claim for possession would not have been defeated, 
if the suit had not been converted into a suit for 
redemption, and the mortgage had not been found to 
have been fully satisfied; therefore the decree in the 
first suit did not bar the contention ofthe defendant 
in the second suit regardiug the natare of the 
transaction. 


S.A. from a decision of the Assistant 
Judge, Thana, in Appeal No, 42 of 1933. ` 


Messrs. S. A. Desai and A. G. Desai, for 
he Appellants, 


Mr. B, G. Rao, for the Respondent. 
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Judgment.—The property in suit be- 
longed to the defendant and was sold by him 
to one Mukund Patil under Ex. YK for 
Rs.: 99 on Augnst 15,1913. The defendant, 
however, remained in possession as his ten- 
ant. 
No, 1 on June 2, 1917, by the sale-deed, Ex. 
23.° The defendent continued in possession 
thereafter as the Plaintiff's tenant. In 
1919 plaintif No. 1 Aled Suit No 91 of 1919 
against the defendant asking for a declara- 
tion that he was the owner of the property, 
for its possession and for arrears of rent 
and mesne profits. A decree was passed in 
that suit on September 12,1919, awarding 
Possession of the property to plaintiff No I 
together with Past and future mesne profite. 
Even after tke decree the defendant was 
allowed to continue on the land as the 
plaintiff's tenant. The Plaintiffs filed the 
present suit for a declaration that they 
were the owners of the said property and to 
recover its posseasion from the defendant, 
together with Rs. 55-7-0 as mesne profits. 
The defendant contended that the original 
transaction of the sale of the property in 
favour of Mukund ‘Patil wag really a mort- 
gage and got the suit converted into one for 
the redemption of that mortgage under the 
Dekkhan Agriculturists’ Relief Act. The 
plaintifs in their counter-written statement 
contended that the transaction was an out 
and out sale and that the defendant had 
no right to ask for redemption of the alleged 
mortgage. The trial Court held that the 
transaction of 1913 was in the nature of 
& mortgage and that the mortgage had 
been fully satisfied. The plaintiffs’ claim 
was therefore dismissed and the decree of 
the trial Court was upheld in appeal. 

The concurrent findiogs of the lower 
Oourts as regards the nature of the transac- 
tion cannot now be challenged, but itis urged 
that the defendant's contention that the 
transaction was in the nature of a mortgage 
was barred as res judicata as that conten- 
tion wag not put forward in plaintif No. 1's 
Sait No. 91 of 1919 in whicha decree for 
possession was passed against the defen- 
dant. This contention of the bar of res judi- 
cata was not specifically taken by the 
plaintiffs either in the plaint orin their coun- 
ter-written statement, though in the memor- 
andum of the grounde of appeal in the 
lower Appellate Court it was specifically 
urged and was considered. It ig urged that 
as plaintiff No.l had asked for Prssession 
and a declaration of his title in Suit No. 91 
of 1919, the defendant might and ought to 
have urged that the transaction of 1913 was 
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a mcrtgage and that plaintiff No.1 was not 
entitled to get a declaration of his title or to 
recover possession of the property from him. 
Unfortunately the pleadings in that suit are 
not on record and have to bs gathered from 
the cerlified copy of the decree produced at 
Ex 39. It does not contain all the grounds 
of defence urged by the defendant in that 
suit, but it does show that plaintif No, | had 
specifically asked for a declaration that he 
was ihe owner of the property and that he 
had also asked for possession and past and 
future mesne profits. The declaration pray: 
ed for was apparently not granted since the 
decretal order makes no reference to it. It 
merely awarded possession and mesne Poe 
fits to plaintiff No. !, 

It appears from the decree thatthe dee 
fendint was present in person to defend 
fhe suit and, as he was an agriculturiat 
presumably he must have been examine 
and his defence must have been ascertained. 
From the fact that the declaration of ownere 
ship was not granted to plaintiff No. 1 in 
that suit, it is plausible to presume that the 
question of title was left open as the plaine 
tiff’s title was challenged by the defendant. 
There are no materials on the record to 
show that the defendant did not then allege 
that the sale in favour of Mukund Patil 
was really a mortgage and that plaintiff No. | 
should not be declared to be the absolute 
owner of the property. Even if such a 
contention was put forward and no claim 
for redemption was made, plaintiff No, l; 
as the mortgagee, would be entitled to ree 
cover possession from the defendant who 
was the mortgagor. Plaintiff No. 1's claim 
to porsessicn would not have been defeated 
by the mere assertion that the transaotion 
was a mortgage and that plaintiff No. } 
was only amorgagee. That right could be 
defeated only if the mortgage had been 
redeemed and the defendant was entitled to 
Tetain possession of the property. Even 
in the present suit the defendant had to 
get ihe suit converted into a suit for redempe 
tion. Plaintiff No. 1’s claim to possession in 
this suit is defeated because it is held that the 
mortgage bas been satisfied. But no mort- 
gagor can be compelled to ask for redempe 
tion if he is not willing to redeem the 
mortgage, and sn long as the mortgage 
subsiste, the mortgagee can recover pos- 
session of the mortgaged property. Although 
the defendant might have urged in the suit 
of 1919 that the transaction was a mortgage 
and might have asked for the reflemption 
of that mortgage, he was not bound, to do go. 
Hence, it cannot be held that the question 
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regarding the nature of the transaction was 
aaa A in issue in the auit of 1919. 
Moreover, there is nothing on the recoid 
to show that ibe question though raised was 
not left undecided since no redemption was 
asked fcr. Even in the present suit piain- 
tiff No. 1's claim for pcesession weuld not 
have been defeated, if the suit had not 
been converted into a suit for redemption, 
and tLe mortgage had not been found to 
have Feen fully satisfied. I therefore ko'd 
that the decree, in Suit No. 9! of 1919 does 
not bar the present contention of the de- 
fendant regarding the nature of the transac- 
tion. No other point is urged and I dismiss 


the appeal with costs. 


_ -7 Appeal diamissed. 


D ee, 


PATNA HIGH COURT 
Second Appeal No. 586 of 1938 
February 7, 1939 
Jamns AND ROWLAND, JJ. 
Musammat NAUROZI—DerenpDant— 
APPELLANT 
ve? sus 


NAJAF ALI SHAH—PLAINTIFF AND OTHERS 
— DRERENDANT:; — RESPONDENTS 
“ Civil Procedure Code (Act V of 1908), O. XXT, 
vr, 58, 63—Father making gift of property to 
daughters— Subsequent mortgage—Decree-holder in 
execution against daughter attaching property— 
Father's claim under O XXI, r. 59, dismtssed—His 
suit under O XXI, r. 63—Decree-holder and judg- 
ment-debtors made defendants—Pending suit, pruper- 
ty sold in execution proceedings and purchased by 
third person— Auction-purchaser, tf should be made 
party to sutt under O XXI, r. 65—Burden to show 
that father was entitled to resist attachment— 
Muhammadan Law—Gtft by father to daughter 
— Both living tn same house— Declaration of posses- 


if enough. l 
sit mede a gift of his property to his 
duaahiers, who had subsequently mortgaged the 
property. A decree-holder attached this property in 
execution of his decree against the daughters under 
O. KAI, r. 54, Oivil Trocedure Oode The father's 
claim under O. XXI, r. £8, having been dismissed, 
he instituted a suit under O. XX], r. 63, making the 
decree-holder and the judgment-debtors as defendants 
During the pendency of the suit, the property was 
sold in execution proceedings and was purchased 
by a certain person. e This man was not made a 

e euit : 
Pd, ae the plaintiff was entitled to institute a 
suit under O. XXI, r. 63, against the persons who 
had been parties to the case under O. XXI, r. = 
and he was not obliged subsequently to 
the auction-purcheser unlees he chose to do so; 
` Weld, also that the burden of proof was upon the 
plainti® to show that he was entitled to resist the 
attachment ofthis property. Mohammad Alt v. 
Mohammad Khan (1), re erred to. 
There is no necessity in the case of a gift bya 
‘Muhamma@ien husband to his wife of actual 
vacation by the -husband and actual taking of 
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separate possession by the wife; and the deolara- 
tion made by the husband, followed by the handing 
over of the deed, are simply sufficient to establieh 
a transfer of possession. The same principle would 
apply in the case of father and daughter. Mohamad 
Sadiq Ali Khanv. Fakhr Jahan Begam (3), applied, 
Kanizan vV. Latifan (3), relied on. j 

8. A. from the appellate decree of the 
Sub-Judge, Gaya, dated April 4, 1938. 


Messrs. B, P. Sinha and Harians Kumar, 
for the Appellant. 
Mr. Sarjoo Prasad, for the Respondents. -- 


James, J. — This is a second appeal 
from the decision of the Subordinate 
Judge of Gaya revereing a decision of the 
Munsif. On July 11, 1921, Najaf Ali Shah 
executed a deed of gift whereby he pure 
ported to convey the whole of bis proe 
perty to his daughters Musammat Latifan 
and Musammat Mahbuban. In 1926, 
Najaf Ali „and his daughters joined 
in executing a usufructuary mortgage 
of certain jagir land which had formed 
part of the subject-matter of the deed of 
gift to Musammat Naurozi, wife of Abdul 
Ghani. In 1935, Musammut Naurozi who 
had been ejected from the mortgaged pro- 
perty instituted a suit for the mortgage 
money and damages against Najaf Ali and 
his daughter Musammat Mahbuban had 
died before the suit was decided, and her 
daughter Musammat Kanigzan was substi- 
tuted as her personal representative. On 
June 19, 1935, Musammat Naurozi entered 
into acompromise with Musammat Latifan 
and Musammat Kanizan whereby it was 
agreed that the name of Najaf Ali should be 
expunged from the record as a person having 
no interest in the mortgaged property and 
that there should be a money decree against 
the daughter and granddaughter for the 
amount claimed. On September 23, 1935, 
Musammat Kenizan instituted a partition 
suit against her aunt Musammat Latifan, 
in which Najaf Ali was subsequently im- 
pleaded, while later still the purchaser of 
the property with which we are here con- 
cerned was added as a defendant. 

Musammat Naurozi put her decree into 
execution, attaching the property which 
bad been mortgaged under O. XXI, r. 54, 
Najaf Ali thereupon on March 16, 1936, 
preferred a claim under O. XXI, r. 58, 
which was dismissed on March 21, apparently 
for default, He then instituted the suit 
out of which this appeal arises under 
O. XXI, r. 63, making defendants Musam- 
mat Naurozi and his own daughter and 
granddaughter. During the pendency of 
the suit the property was brought to sale 
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in the execution proceedings when it was 
purchased by Umacharan Lal, This man 
was not a party to the present suit, but he 
was added, as has been stated above, as a 
defendant in Masammat Kanizan's suit for 
partition. Najaf Ali prayed for a declara- 
tion that the property in suit belonged to 
him and not to his daughter and grand- 
daughter; and he prayed for an injuncion 
restraining Musammat Naurozi from patting 
up the property for sale; but, he failed 
to obtain an injunction before the execu- 
tion proceedings came to anend. Musam- 
mat Naurczi by her written statement 
alleged that the plaintiff had acquiesced 
in the compromise in the mortgage suit 
and that the claim under O. XXI, r. 58, had 
merely been made in order that it might 
be possible for Najaf Ali to institute a 
euit under r. 63. She put forward the deed 
of gift of July 11, 1921, and alleged that 


the plaintiff had not been in possession of ` 


the property of which title was transferred 
by the deed of gift. 

At the trial of the case, the issues be- 
tween the parties were stated in very 
broad and general terms; but when the 
parties came to evidence, the Munsif remark- 
ed that tke plaintiff admitted execution of 
the deed of gift and the usufructuary 
mortgage, but alleged that both of these 
transactions were mere benami transactions 
carried out at the instance of Abdul Ghani, 
Musammat Naurozi’s husband. There was 
no suggestion in the plaint that these 
transactions had been benami or collusive, 
on which account, the Munsif declined to 
consider the evidence on that point. For 
the rest, the Munsif found that possession 
had been given of the property conveyed 
by the deed of gift which was therefore 
valid and effective and he dismissed the 
suit. He also remarked that after the 
purchase by Umacharan Lal, it was neces- 
sary for the plaintiff if he wished to succed 
to amend his plaint and pay ad valorem 
courtefees, 

The decision was reversed on appeal 
by the Subordinate Judge who stated the 
points for determination as follows: (1) 
whether the suit ig maintainable without a 
prayer for recovery of possession, and whe 
ther the court-fee paid on the plaint is 
insufficient; (2) whether the deed of gift 
by the plaintiff in favour of his two daugh- 
ters is a farzi transaction, and whether 
the gift is invalid for want of delivery of 
possession of the property to the dcnees, 
and whether the property was liable to be 
Attached in execution of the present defene 
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dant No. 1’s decree against defendants 
Nos. 2 and 3 only. 

On the first point he found in favour 
of the appellant and this matter need not 
now be further discussed,! because the 
plaintiff was entitled tə institute a suit 
under O. XXT, r. 63, against the persons 
who had been parties to the case under 
O. XXI, r. 58, andhe was not obliged sub- 
sequently to implead the auction-purchaser 
unless he chose to do so. On the second 
point, the Subordinate Judge found in 
favour of the plaintiff. He remarked that 
it was incumbent upon the defendant who 
sought to set up the gift to show very clearly 
that all necessary formalities were observe 
ed by the plaintiff; and he went on to say that 

“a gift of Immovable property of which the donor ig 
in actual possession is not complete unless the 
donor physically departs from the premises with 
all his goods and chattles, and the donee formally 
enters into possession.” 

Mr. B., P. Sinha on behalf of the appel- 
lant takes exception to each of these 
propositions. The burden of proof lay 
upon the plaintiff to show that he was 
entitled to resist the attachment of this 
property: Muhammad Ali Muhammad Khan 
v. Bismillah Begam (1) Mr. B. P, Sinha 
is correct in the mannerin which he states 
this proposition; but if this mere misstate- 
ment of the burden of proof stood alone; it 
would perhaps oot be of very great import- 
ance, because on the whole, the evidence 
discussed by the learned Subordinate 
Judge is that which is adduced by the 
plaintiff; but, the learned Subordinate Judge 
apparently misdirected himself on the point 
of law when he stated that it was necessary 
that the donor should physically depart 
from the premises with all his goods and 
chattels and the donee should then formally 
enter into possession. Mr. Sinha cites the 
decision pronounced by Sir George 
Lowndes in Muhammad Sadig Ali Khan v. 
Fakhr Jahan Begam (2) wherein it was 
observed that there was no necessity in the 
case of gift by a husband to his wife of 
actual vacation by the husband and actual 
taking Of separate possession by the wife; 
and it was remarked tha the declaration: 
made by the husband, followed by the 
handing over of the deed, were simply 
sufficient to establish a transfer of posses- 
gion. This decision was relied upon by 

(1) 35 O W N 324; 135 Ind, Oas. 647; AI R 1930 
P O 25557 O WN 8231; 33 Bom. LR 155; 69M L 
J 341; 33 LW 307; (1931) M WN 1 (PO). 

(23) 59 TA 1; 186 Ind. Cas. 385; AI R 1932 P oc, 
13; 6 Luck. 556; GO W N 1378; 36 OW Ñ 137; 62 
ML J 320; Ind, Rul. (1932) P O 81; (1932). A L J 
663 (PO), ~~ 
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a Division Bench of this Ocurt in First 
Appeal No. 12o of 1937 Kanizan v. Latifan 
(3) wherein it was held that the same princi- 
ple would apply in the oase of father and 
daughter and that the declaration of pos- 
session which was given to Mahbuban 
would be sufficient to give possession at any 
rate of the house in which lived the family 
consisting of the donor and the donees of 
the gift. The learned Subordinate Judge 
was thus misled in imagining that the 
donor had to do very much more than ac- 
tually was necessary in order to validate 
his gift under Muhammadan law; and he 
has furiher made mistakes in dealing with 
the evidence in the case. He remarks that : 

“it is an undisputed fact that after the date of the 
deed of gift,an usufructuary mortgage bond was 
executed jointly by the plaintiff and his two 
daughters in favour of defendant No. 1 and a sale 
deed was also executed jointly by the plaintiff and 
his two daughters.” 

He goes on to say that 

‘if the gift by the plaintiff to his two daughters 
had been valid, the plaintiff would not have joined in 
the usufructuary mortgage bond and the sale deed.” 
Itis curious to observe that from the facts 
attending the execution of these two deeds, 
the Division Bench of ie agi in the 
appeal in the partition sult came a con= 
cite Of exactly opp-site to that of the 
learned Subcrdinate Judge; and it appears 
that the learned Subordinate Judge erred 
in stating that it was an undisputed fact 
that these two deeds were executed, if by 
that he meant that it was admitted that 
the deeds were executed by Najaf Ali as the 
. person who purported to be the owner of 
the property scld cr mortgaged. The learned 
Subordinate Judge has also remarked that 
the husband of defendant No, 1 has stated 
in his evidence that the plaintiff's daughters 
got possession over the gifted property five 
or six years after tke gift, wherein the 
learned Subordirate Judge has misread the 
record of evidence made by the Munsif. 
What the witness said was that the plain- 
tiff's daughters got possession over the 
gifted property and that five or six years 
after the gift they mortgaged it to Musammat 
N aurozi. E | 

I consider that in the circumstances the 
decision of the learned Subordinate Judge 
cannot be supported and the casein any 
event must be remanded in order that tue 
appeal may bere-heard. The lower Appel- 
late Court should remember that the issues 
on wifich definite finding of fact 18 required 
are not whetker the deed of gilt was 
benami' or collusive since that was not 

(3) A P R1939 Pat, 316; 183 Ind. Cas 71; 5 BR 
B57, 13 R P % (2). 
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alleged in the plaint; but the questions are: 
(1) Did the plaintiff give actual possession 
to his daughters of the property conveyed 
by the deed of gift ? or (2) Did he give con- 
structive possession of this property ? (3) If 


*not, was the deed of gift inoperative? I 


would set aside the decision of the lower 
Appellate Oourt and remand the appeal to 
the District Jadge for disposal by himself 
or by a Oouré subordinate to him in accord- 
ance with law. QOosts may abide the final 
event. I may add after hearing the judg- 
ment of my learned brother that I entirely 
agree with his sbservations, = g 


Rowland, J.—The trial was embarrassed 
by the state of the pleadings, the plaintiff 
having simply alleged in para. 6 of his 
Plaint that the properties do not belong to 
defendant No. 2 or defendant No. 3 and the 
plaintiff has indefeasible right, title and 
interest and the plaintiff is still in posses 
sion, and possession did not pass to defen- 
dents Nos. 2 and 3. He said nothing 
whatever in his plaint about the deed of 
gift. In the written statement in paras. 1l 
and 12, the contesting defendant denied 
the allegations in para. 6 and asserted 
that the plaintiff had gifted away the pro- 
perty in dispute to his two daughters and 
put them in possession. In para. 12she 
added that thereafter the two daughters 
dealt with portions of the properties by 
Beveral registered deeds and the plaintiff 
admitted their right to so deal with them. 
The plaintiff could have filed a rejoinder 
denying execution of the deed or denying 
the registered deeds referred to in para. 12 
or denying his admission of any right of 
his daughters to deal with the properties. 
There is oo such rejoinder or denial The 
only point on which there is a direct con- 
tradiction of fact between the plaint and 
the written statement is as to possession. 
If the plaintiff wishes to controvert the 
other allegations in defendants’ written 
statement, paras. 11 and 12, I would like to 
leave it open to the Subordinate Judge to 
permit him to do so, otherwise the state- 
ments of fact not controverted by him may 
be taken to be admitted. Should he cone 
tradict the statements I have referred to, 
the defendant should be permitted to give 
proof of those allegations. I agree with the 
prcepcsed order. 


D, Case remanded. 
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ALLAHABAD HIGH COURT 
First Appeal No. 207 of 1937 
February 16, 1939 
BenxarT AND VarMa, JJ. 
Srimatti DROPADI—P LAINTIPE —A PPRLLANT 


° VvETEUS m 
BANKEY LAL AND OTHERS -- DAPF8NDANTS — 
RESPONDENTE 

Partnership Act (IX of 1932), es. 11, 44—Partner- 
ship deed providing machinery for adequate relief to 
partner by selling his shares to partnership and with- 
drawing from partnership on giving notice—Disputes 
to be referred to arbitration—Partner, if can sue for 
dissolution of partnership, 

A partnership instrament provided for a machinery 
by which a partner could obtain adequate relief by 
selling his shares tothe partnership and withdraw- 
ing from it by giving notice of his intention to do 
so. There was also a provision in the instrument for 
settlement of any dispute by arbitration. One of 
the partners without giving any notice as required 
by the instrument, sued for the dissolution of the 
partnership : 

Held, that it was the intention of the executantes of 
this document that the partnership should not be 
dissolved on the happening of the contingencies 
mentioned in the Partnership Act. The opening 
words of s. ll of the Act, “subject to the provisions 
of this Act,” mean that the relations of partners 
shall be governed by contract unless the contract 
that they enter intois one which is prohibited by any 
provision in the Act. Oonsequently, the provision for 
arbitration not being illegal or invalid, the plaintiff 
could not bring a suit for dissolution. Raamatun- 
nissa Begum v. Price (1), distinguished. Oowasjt 
Nanabhoy v. Lallbhoy Vullubhoy (2), followed. 


F. A. frum the decision of the Oivil Judge, 
Aligarh, dated February 10, 1937. 


. Bir Tej Bahadur Sapru, and Messrs. S. N. 
Sen, Panna Lal and Jawahir Lal, for the 
Appellant. 


Sir Wazir Hasan, and Messra. P. L. 
Banerji, S. K. Dar, Haribans Sahi, M. A. 
Aziz, S. B. L. Gour, Bankey Lal, Mansur 
Alam, Shiv Charan Lal and Miss S. K. 
Nehru, for the Respondents, 


Verma, J.—This is a plaintiff's appeal. 
The suit as originally framed asked for the 
following reliets : 

ane partnership of the firm known as Lallu 
Mal deo Das (Cotton Sipinning Mills, Hathras, 
Inay be dissolved and the accounts may be taken from 
the defendant's manager from the beginning of the 
partnership and whatever amount may be found dus 
to the plaintiff, the same may be awarded to her and 
inasmuch as the correct sum due to the plaintiff 
cannot be fixed just now without the rendition of 
account, the valuation of the suit 1s fixed at Ks. 5,100 
and the court-fee has been paid thereon, If accord- 
ing to the accounts the sum due to the plaintiff be 
found in excess of the said sum, in that case a decres 
may be passed in favour of the plaintiff for the sum 
Bo found due on taking additional court-fee and 
necessary directions for the dissolution of partner- 
ship may be 1asued and after appointing Receiver all 
the proceedings may be taken in connection with the 
dissolution of the partnership.” 
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At a subsequent stage, the plaintiff 
applied for the amendment of the plaint by 
the addition of what now appears as relief 
(b) which is as follows : 

(6) Ifthe Court holds the partnership between the 
parties to have been dissolved, defendant No, l be 
ordered to render the accounts of the partnership 
from 1921 up to this day to the plaintiff and a 
decree for the amount and property which may be 
found as belonging to the plaintiff on account of 
her share may be passed in her favour—lsid at 
Rs. 5,100 as an alternative relief.” 


Her application was granted and that 
relief was added. The Gourt below has 
dismissed the suit. The suit relates to a 
firm styled Lallu Mal Hardeo Dag Gotton 
Spinning Mills Ov., Hathras, which hag ita 
headquarters at Hathras It appsars that 
a partnership was entered into some time in 
the year 1920 and business was started. 
Subsequently it was considered desirable 
to reduce the terms of the contract of the 
partnership to writing and a deed was exe- 
cuted on April 4,1923. This document is 
Ex. A-l on the record. We shall presently 
have occasion to refer to some of the 
relevant provisions of this deed. The 
reasons forseeking the dissolution of this 
firm are given by the plaintiff in paras. 10 
and 11 of the plaint, the main plea being 
that defendant No. 1, Bankey Lal, who is 
the manager of the firm, does not manage 
the businessin a manner which may be 
profitable to the partners and does not 
maintain proper accounts The plaintiff 
impleaded 24 persons as defendants to the 
suit. Of these 24 defendants, seven, namely, 
defendants Nos. 1, 3, 4, 5, 9, 14 and 16, filed 
written statements contesting the soit, 
while five, namely defendants Nos. 6, 7, 8 
11 and 18, filed written statements in effect 
supporting the plaintiff. Various pleas 
were taken in defenca by the defendants 
who opposed the plaintiff's claim and a 
number of issues were framed. The main 
ground on which the Court below has dis- 
missed the suit is that the plaintiff has not 
gol a right to sue for dissolution which is 
the only ground with which we are con- 
cerned in this appeal. ‘ihe deed Ex, A-1 
after reciting the history of the business 
lays down a number of tarms by which the 
executants agreed to be bound. The 
following paragraphs are important and we 
consider it necessary to quote them in 


extenso. - 

“16. No partner or his heir or representative shall 
have power to sell his share or to withdraw from 
the partnership in any way other than that men- 
tioned below. 

17, It shall be the duty of the partner,edesiring to 
withdraw himself from the partnership of the factory, 
to sel] his share jn the manner given below, to 
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Case the company is not in a position to purchase 
the said share or to hare it sold in any way, the 
partner desiring separation shall have power to have 
the partnership dissolved and thus withdraw him- 
self fiom the partnership. 

18, The partner desiring to transfer his share 
shall have to give a registered notice to the company 
allowing three months’ time, so that it may either 
purchase his share itself at: the price fixed by it 
according: to para. 28 or may get the same sold in 
any othe: way. On receipt of thenotice, an emergent 
meeting of the company -will be held within 30 days 
in which it will be decided whether the company 
is ready to purchase the share or not. If it is 
decided by opinion of the majority that the compan 
should purchase the share, it shall purchase it iteal?, 
otherwise it shall allow those partners to purchase 
1t who might be willing to,.do so, at the price 
mentioneu above If no partner is ready to purchase 
the said share, the company shall get it sold in any 
way it thinks proper. Ifthe company fails to have it 
sold within three months, the partner seeking sep- 
&ration or the partner making the sale shall have 
power to transfer his share to anyone 

< lf any partner, contrary to the conditions of 
this agieement, shall transfer his share to any person 
who 18a partner or stranger, the company and its 
Partners shall have the right of pre-emption and the 
price fixed according to para. 28 of this agreement 
shall be paid. 

20. Any of the partners willing to purchase the 
share of another partner shall be in duty bound to 
attend the general or emergent meeting of the 
partners to be held according to the conditions men- 
tioned above and show his readinessfor the purchase 
in themeeting. If the Den of paronan ip Pct 
expressed (by any partner) in the meeting, he 8 
have no Ane of purchase as against the other. 
partners. In case there are more than one partner 
willing to make the purchase, the said share be 
transferred to them in proportion to the shares held 
by-them in the company. a 
. 21. The partnership shall not be dissolved on. 
account of the death of any person On the ground 
of insolvency, insanity, etc., of any person, no partner 
shall have power to have the partnership dissolved 
through Oout 

23, The partneis shall not be authorized to remove 
any one from partnership, but if the partnership of 
any partner is found prejudicial to the company’s 
righte or if there is loss or apprehension of 
apy loss to the company by his iemaining a 
partner, the partners shall be authorised 
to remove himfrom partnership by Lolding an ordi- 
mary or emergent meeting, but the defaulting 
partner shall be given full opportunity to ses up a 
defence in the meeting In case of separation of 
his share, hismoney, according to the fixed rate in 
para, 28 shall be paid to him after which he shall 
cease to have any right.” 

Paragraph 34 provides that Lala Bankey 
Lal shall be the manager and Lala Ganpat 
Lvl, the assistant manager. It lays down 
further provisions as to the appointment 
of a manager in the future. Paragraph 49 
provides for the remuneration of the 
managers and para. 38 deals with their 
powers: ‘Then we have para, 49 which also. 
may be qpoted tn extenso. 

“49, All the partners shall work amicably and, 
with eo-operation If, God - forbid, any dispute, 
prises, it shall be settled by a punchayat out of 
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Oourt and Lala Lallu Mal, Lala Ram Dayal and 
Lala Ganpat Lal shall be’ appointed’as arbitrators 
and no suit shall be filed.. In case apy suit is filed, 
it shall be fit to be dismissed. If*any of the said 
arbitrators is not able to act as an arbitrator in 
respect of anything on account of some propèr 
Iason, some other proper arbitrator shall” be 
appointed in his place.’ 4 -- 
It seems to us that it 1s not necessary 

consider all the grounds- which the Oourt 
below has taken against the plaintiff and: 
that this appeal. can, be. disposed. of on, the. 
short ground that under tbe. contract entere. 
ed into by tke plaintiff with the other- part» 
ners she has no right to bring a suit for, 
dissolution of the partnership. It, seema. 
to us that on atrue interpretation of this: 
document, Ex, A-1, there can be no doubt: 
that, the predominant intention of the, 
executants:of the deed was that this firm; 
shall continue to carry on business, without ; 
running the risk of being brought to an. 
erdatthe instance of one of the partners | .. 
who did not agree with the rest. It may. 
also be mentioned here that there are proa: 
visionsin this deed for business being“ 
conducted according to the adviceof the’ 
majority of the partners, e.g. paras. 12 and, 
14,- It is further clear that this is not a. 
case in which a partner who is dissatisfied” 
with tne conduct of the business or 
apprehends loss has no other remedy than 
dissolution. The paragraphs which we have 
quoted above; namely 16 -to 20, provide- 
for a machinery by which sucha partner 
can obtain adequate relief. It is common, 
ground thatthe plaintiff never expressed. 
any desire to withdraw from the partner- 
ship and never gave any notice as provided. 
in para: 18. It seems to us clear that it: 
was the intention of the executants of this’ 
document that the partnerehip shall not’ 
be dissolved on the happening of the con:’ 
tin gencies.mentioned in the Partnership Act. 
Itis farther important to note.tbat para. 49: 
quoted above makes a clear provision for- 
the settlement of any -dispute that may 
arise by arbitration, Tnat sucha contract.’ 
is not againstlaw is made clear’ by the. 
first exception to_s, 28, Contract Act. . 


- Learned Counsel for the plaintiff appellant ` 
has relied on 8. 44, Parnership Act (IX of. 
1932), and has argued that, whenever any“ 
of the circumstances mentioned’ in the 
section exists, a partner is entitled to bring. 
a suit for dissolution. His. contention is. 
that according, to the allegations in the- 
plaint, the circumstances specified in cls, (e) 
and (d) of the section exist in this, case, and, 
he complains that the Qourt’ below . was. not, 
justified in dismissing the suit on the 


` 
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preliminary ground“.thab- the plaintiff had ` 


not the right to claim dissolution for the 
enforcement of which she could bring the 
sult, and urges that the Oourt below 
should have taken evidence and should 
have’ recorded findings asto the truth or 
otherwise of the allegations of fact made 
by the plaintiff in para. 10 of the plaint 
and should have passed a decree for 
dissolution of the partnership if those 
allegations were found true. He further 
contends that the opening words of s. 11 of 
the Act, “subject to the provisions of this 
Act,” should beinterpreted tomean “subject 
to 8. 44 of this Act.” It seems to us,, howe 
ever, that those words mean thatthe rela- 
tions of partners shall be governed by 
contract unless the contract that they 
enter into is one which is prohibited by 
any provision in the Act. Learned Counsel 
has further relied on the case in Rahmatun- 
nissa Begum v. Price (1). The defendants 
in that case, a firm of contractors, had 
undertaken the constraction of the New 
Alexandra Dock in theisland of Bombay 
and they entered into an agreement of 
partnership with Nawab Kamal Khan. 
The partnership was for the purpose of 
quarrying and supplying the requisite 
granite and other stone, Olause (+4) of the 
deed of partnership provided that : NG 
“working of the quarries and the partnership 
should continue until the supply of granite or other 
stone forthe construction of-the dock was completed 
end thatthe partnership should then terminate and: 
be wound up.” 
_ It was common ground that the business 
resulted in a considerable logs from the 
very start. It wasinthese circumstances 
that the Nawab filed’ the suit giving 
rise to the appeal for a dissolution of the 
partnership and for accounts, alleging 
that he was entitled tosue for the reliefs 
Claimed in accordance with the provisions 
of sB. 254 (6), Oontract Act IX of 1872, which 
provided that at the suit ofa partner the 
Oourt may dissolve the partnership when the 
business of tbe partnership can only be 
carried on àt a loss. The defendants 
pleaded that in view of the.terms embodied 
in cl, 4 of partnership, the suit-was premature 


and that the partnership“ could not be’ 


dissolved until the supply of granite and 
other stone for the construcvion of the 
dock was completed, and s,-252, Con- 
tract Act, was relied ‘upon. As already 
stated, it was a matter of admussion that 
(1) 42 B 380; 45 Ind, Cas, 563; AI R1917P- O 116; 
45 LA 61; 330 W N 601716 A L J513; 27 OL J 623; 
bPLW 25;33 MLT 400; 8L W 53; 20 Bom, LR 714; 
$5 ML J 263; 12 Bur, L T 91 (P 0), ~ l 
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the business had resulted- ina loss from 
the very beginning and that on Jane 30, 


1910, the loss amounted to upwards of Rs. 3 
lucs. The Court of first instance decided 


‘inthe Nawab’s favour and decreed the 


suit for dissolution and for an account 
to bejtaken from March 11, 1908, to October 
14, 1910. On appeal, the Appellate Bench 
of the High Oourt of Bombay differed from 
the’trial Judge asto the effect of cl. 4 of 


‘the ‘deéd of partnership aud held that 


the suit when | instituted. was premature 
and that the plaintiff was not entitled to 
have the partnership dissolved when the 
suit was brought, -as the -work had not been 
completed at that time. Finding that the 
work had been completed since, it held 
that no useful purpose would be served 
by dismissing the suit on that ground. 
In the result it varied the decree of the 
trial Qourt -by directing that the account 
should be taken from March 11, 1908, down 
to the date when the work was completed 
and by ordering the plaintiff to pay the 
costs in - Issues -Nos. (1) and (2) which 
related to the plea of the defendants men- 
tioned- above.- Their Lordships: of the 
Judicial -Committee held that the Appek 
late Bénch was: notright in the view that 
it had taken of the -effect of cl. 4 
and of. 8, -252, Contract Act. lt was obe 

served: ---- = -= - 
“Their Lotdships are unable to agrea with the 
High- Court's view that there is anything in s. 252 
that constitutes a bar; it- appbars to then to be 
different.” f ' 


a 


directed to something wholly 


Their Lordships then observed that 
& -partner's claim to a decree for dissolu< 
tion-rests,-in its originy not on contracts 
but -om his inherent right to invoke the 
Oourt’s- protection- on: -equitable grounds! 
in-spite of the terms in which the right an 
obligations of the partners may have beer 
regulated and -dened by the partnership 
contract, and that. no man can exclude 
himself from the protection of the Oourts, 
It was further held by their ‘Lordships 
that, in allthe circumstances of that case 
which were considered in detail by their’ 
Lordships, the trial Judge has -exercised & 
sound discretion and that the Appellate 
Gourt had-no sufficient grounds for interfer- 
ing with the discretion of the trial Judge; 
It seems to us that that is a wholly different 
case. The essential feature of the -case 
was thaj the undertaking had been cafried 
on with the one and unvarying regult of 
annual -losg from the very commencement. 
It may also be pointed out that the pro- 
Visions contained in s. 202, Oontract Act, 
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were different from thobe contained in s. Il,” -partners in these profits and according ‘to 


Partnership Act of 1932. 
‘Oontract Act, iays down : nes 
“Where partners have by contract regulated and 
‘defined as between themselves, their rights and 
obligations; such contract can be annulled or altered, 
only by consent of all of them which consent. must 
either be si aa or be implied from a uniform 
coures of d Spo eke a. 
whereas s. 11, Partnership Act, provides : 


Secticn 252, 


“Subject tothe provisions of this Act, the mutual ` 


hts and duties ot the partners of a firm be deter- 
mined by contract between the partners, and such 
contract may be expressed or may be implied by a 
course of dealing.” : 

It. seems to us thatit was in View of the 
language of 6. 252, Contract Act, that 
their Lordships observed that it appeared 
to be directed to something wholly different. 
In our opinion, s. 11, Partnership Act, 
has deliberately been so worded by the 
Legislature as tomake it clear that the 
relationship of the partners shall be 
determined by the contract between them 
subject of course tothe provisions of the 
Act. As tothe meaning of these words in 
8. 11, we have already expressed our view 
above. Itseems tous thas the case before 
us 18 governed by the decision of their 
Lordships of the Privy Council in Cowasjee 
Nanabhoy v. Lallbhoy Vullubhoy (2), 
where their Lordships havelaid down that 
it.is open to partners to enter into an 
agreement by which they renounce their 
right of dissolution. We may also point 
Out that in their judgment in” Rahmatun- 
nissa Begum v. Price (1) their Lordships 
observed that in the circumstances of that 
case a -decree for dissolution was the 
appropriate protection which could be 
given by the Courts to the plaiatiff. That 
18 not the case before us. As we have 
pointed out above, the deed of agreement, 
Ex, A-l, enable the plaintiff to withdraw 
from the partnership if she feels that it is 
no longer profitable for her to continue 
to bea partner. It may also be pointed 
out that it has not been alleged in the 
Plaint that the business of the partnership 
has ever resulted in loss so far. On the 
contrary, there are the report of the Oom- 
missioner appointed by the Court below 
Which ‘show that the concern waa working 


at considerable protit. At p. 45 of the. 


paper-book the Uommissioner gives the 
tesult of his examination ofthe books of 
the partnership and finds that the profits 
for she three years, 1933 to 1935, amounted 
to Rs. 1,92,209-11-2, Lower down, the 
Commfssioner works out the shares of the 

(2) 3 I A -200; 1 B 468; 86 W R78; 8 Bar, 645 


$ 


. expressed 


-his calculations the amount tc which the 


plaintiff Musammat Dropadi, was entitled 
came to Rs. 2,263-6-2. -This represents a 
return of about 24 per cent. per annum on 
the capital invested- by the plaintiff. All 
that the plaintiff complains of are what 
she describes as certain irregularities and 
certain acts of the manager of which ‘she 
does not approve, and an apprehension is 
in. the plaint that loss is 
likely. to result in the future, Further- 
more, it may: be pointed out that the -deed 
of partnership in the case before us by 
para.: 49 provides for arbitration. No 
argument has been addressed to us to 
show that this term of-the agreement is in 
any way illegalor invalid. We havealready 
expressed our view that it is legal. That 
being so, it seems tous that the plaintiff 
was not entitled to bring a suit for dissolue 
tion. If there were any disputes that she 
desired to be settled, she sought to have 
resorted to arbitration as laid down in 
the deed ef agreement.- .This is clearly 
not a case in which : the plaintiff - needed 
any protection of the Oourt; and further 
it 18 not a case in which the appropriate 
protection was a decree for dissolution. 
In view. of the circumstances of this case we 
have' come tothe conclusion that - the 
plaintiff's suit isnot a bona fide one, In 
our opinion the Oourt below exercised a 
sound discretion in dismissing the plaintiff's 
sut and there are no grounds whatsoever 
which can justify an interference with that 
discretion. For the -reasons given: above, 
we dismiss this appeal with costs. 


D. `~ ` Appeal dismissed, 
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LOBT-WILLIAMB, J. 
In re GULABRAI PALIRAM 

Presidency Towns Insolvency Act {III -of 1909), 
s. 36 (5)—T here must be clear admission by person 
examined, before Court can act under s. 36 (5)— 
Deposition by person examined held, contained 
clear admission that he was ın possession of property 
of insolvent. - 4 Sk Se = 
. The Ooart cannot act under s. 36 (5), Presidency 
Towns Insolvency Act, unless there is 8 olear 
admission by the person examined. 4 

A debtor executed a deed of composition in favour 
of a creditor by which the creditor. was appointed 
one of the trustees, That deed provided, that the 
debtor assigned to the trustees certain properties 
Mentioned--inthe schedule which included oertain 


piece-goods pledged with a Banking Corporation; 
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It further provided that the trustees should . be'at 
liberty to raise or advance money from their own or 
anybody else’s pocket in order to clear these goods 
‘lying in ‘ deposit-with: the Banking Oorporation, 
and to sell t ‘and reimburse themselves. The 
oreditor who was examined under s; 36, ‘Presidenoy 


` Towns Insolventy | Act’ after the insolvency. of the 9 


debtor deposed that he cleared the piece-goods 
-belonging to the debtor by paying whatever was 


due, sold the goods and carried profits, He further . 


- Stated that. he did , not make over the amount of 
poe to the Official Assignee but kept it with 


°- Held, that , the deposition contained a “clear 
‘admission that the creditor had in his possession 
‘property belonging to the insolvent, namely the 
profit realized upon the sale of the goods less 


necessary expenses, The case therefore fell within 
‘the provisions of a. 36 (5), 


Order.—ihis is an application under 
B. 36.(5), Presidency Towns Insolvency Act, 
-which provides that if on his examination 
under that section any person admits that 
‘he has in his possession any property 
sbelonging to the insolvents, the Court may, 
on the application of the Official Assignee, 
order him to deliver it tothe Official Assig- 
nee, [tis tobe observed that the powers 
of the Court ander this sub-section depend 
upon the word “admits”. Formerly, before 
the sub-section was amended, it was provided 
that the Court had to be satisfied that 
‘such person had in his possession property 
belonging to the insolvent. Obviously this 
gave wider powers to the Oourt than the 
present sub-section, and the Court cannot 
now act unless there is aclear admission 
by-the person examined. l 

In the present case the debtors’ were 
adjudicated insolvent oń January 12, 1937. 
Prior thereto, on November 6, 1936, the 
insolvent executed a deed of composition of 
which Brij Mohan Serowgi, the person who 
Was examined under 5.36 was one of the 
trustees. That’ deed provided, inter 
alia, that the debtors assigned to the 
trustees certain properties mentioned in the 
Bchédule which included certain piece-goods 
lying with the Hongkong and Shanghai 
Banking Corporation. 

It further provided that the trustees should 
be at liberty to raise or advance money 
from their own or ahyhody else’s pocket 
in order to clear these goods lying in deposit 
with the Hongkong-and Shanghai Banking 
Corporation, and-to sell them-and reimburse 
themselves. The goods had been pledged 
by the debtors with the Hongkong _aad 
Shanghai Banking Oorporation. 

-Upon his examination under s. 36 Brij 
Mohan Serowgi said inter alta that in 
November, 1938, the debtors owed him 
Rs.. 10,000 with interest. There were many 
other creditors, and at a meeting of creditors, 
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- it was found that Rs, 2,80,000 was owed by 


‘the insolvents. At that meeting a scheme was 
approved and document was signed, Five 
trustees were appointed and he was one of 


‘them Osrtain moneys were received by 
.them from-the insolvents. He went on to 


depose as follows : i 

“I received some piece-goods from Hongkong Bank. 
They belonged to the insolvents who had pledged 
them with the bank; I paid to the bank whatever 


“ was due and took. over. the goods. I paid them 


about Rs. 35,000 personally. I sold the goods and 
there was a profit of Rs. 8,489-15-8. From this is to be 
deducted Rs 47-4-6 for interest on the money 1 
advanced I keptan account of my dealings with these 
‘goods in my books of account, Idid not get anything 
else, nor did the trustees.” 


. Farther he said that he did not make 
Over ‘the money to the Official Assignee, 
first because he did not demand the money, 
and secondly, because the insolvents were 
owing money to him. The money was 
lying with him. The hearing was ad- 
journed from June 8, to July 10, when he 
said that the gross profit on the goods may 
have been Ra. 9,000, but from that amount 
had to be paid interest. Algo that he had 
paid godowa rent but he did not mention 
the figure. The document, executed by the 
‘Insolvents was by way of composition. Then 
-he continued as follows: é 

“I was one of the trustees. Besides the properties 
mentioned by me I did not receive any other property 


from. the insolvent.. The goods were not received by 
me as a trustee.”’. : ; 


Inmy opinion that deposition contains-a 
clear admission that Brij Mohan Serowgi 
had in his possession property belonging to 
the insolvents namely the profit realized 
upon-the sale of these goods less necessary 
expenses., Asa result of the examination 
the Official Assignee called upon Brij 
Mohan Serowgi to pay to. him all the money 
in his hands belonging to the estate of the 
insolvents. a 

It was not until November, 19, 1937, that 
the attorney-for Brij Mohan Serowgi: set 
up for the -first time, in a- letter to the 
Official Assignee, the story upon which 
Brij Mohan Serowgi now seeks to rely, 
namely that the other proposed trustees 
having refused to advance any money for 
clearing the pledge on the goods the pro 
posed composition did not materialise and 
the bank having. refused to adjourn the 
sale of the pledged goods, on November 
10, 1936, he had. agreed with the debtors 
to prevent the sale by paying the dugs of 
the baak himself but on condition that the 
net profit arising out of the sale weuld, in 
the first instance, be appropriated towards 
satisfaction of, his-old claim to whioh I have 


already referred. On this ground Brij 
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Mohan Serowgi has refused to hand over 
to the Official Assignee the amount realized 


by the sale of these goods less expenses 
which according to Brij Mohan Serowgi 


include also a sum of Rs. 200 which he had , 


to pay tosome attorney. 

I do not believe this belated story and in 
the circumstances I have no hesitation in 
holding that the case comes within the pro- 
visions of s. 36 ( z and Brij Mohan Serowgi 
must pay tothe Official Assignee the sum 
of Ra. 8,469-15-6 leas two sume of Re. 47-46 
and Rs. 200, that is to say, the sum of 
er a 1-0 and the costs of this appli- 
cation. 


B. Order accordingly. 





MADRAS HIGH COURT 
City Oivil Court Appeal No. 38 of 1$3/ 
_ January 26, 1939 - 
BUEN AND LAKSAMANA Rao, JJ, 
SADATAMMAL—Appre._iant 


versus 

` ANGAMMAL AND ANOTAER— RESPONDENTS 
~ Presidency Small Cause Courts Act (XV of 1882), 
as, 19, 20—Jurisdiction of Small Oause Uourt— 
Madras Oity Civil Courts Act (VII of 1893), s. 5— 
Scope „Of. : ; a - -' 
n A.décree-holder in a Small Oause suit is entitled 
to, attach superstructure which is. deemed to be 
movable property under s. 28, Presidency Small 

use Courts Act, and a suit to claim such proper- 
ty mast be filed in the Small Oause Court and not 
in the Oity Civil Oourt which has no jurisdiction 
to entertain it. HRajammal v. 
Na kar (D), aba akan 

lection b, ras Oity Oivil Oourts .Act 
intended to give authority to. the Judges A T 
Oity Oivil Court to try small cause suits when they 
ne p aaa by o Chief Justice with a direc- 

on to t Land a person appointed Judge of 
the Oity Oivil Oourt cannot by virtue of his office 
be a Judge of Small Oauses. Manicka Chettiar v. 
Kuppuswami Naicker (2), relied on. 


A. against the decree of the City Civil 
Oourt, Madras, dated April 19, 1937. d 


ag V., Krishnama Chariar, for the Appel 


Messrs. Rangasamt Ayyangar and Rama- 
rainam, for the Respondents. 


Burn, J.—This is an appeal from the 
decision of the learned Additional Judge of 
the :Oity Civil Oourt in O. B. No. 987 of 
1936. The suit was filed by Angammal 
(respondent No. 1) to set. aside an order 
made on a Claim petition in’execution. The 
plaintig Angammal was the assignee of a 
decree in Small Oause Suit No. 8589 of 
.1925 if. which one Venkatachala Naicker 
was the judgment-debtor, --The’ plaintiff 
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ag the assignee-decree-holder attached the 
superstructure, No. 31, Kalmandapam 
Road, Royapuram, Madras, as the property 
of Venkatachala Naicker. Sadaiammal, 
defendant No. | in the suit, preferred a 
claim petition alleging thaton September 
25,1925, Venkatachala Naicker had sold 
the superstructure to Vembuli Naicker 
and that subsequently Vembuli Naicker 
had died leaving the property to his son 
who on December 14, 1934, sold it: to 
defendant No. 1, defendant No. 1 being the 
wife of the original owner, while Vembuli 
Naicker, the vendee from Venkatachala 
Naicker, is the son of defendant No. 18 
brother. Thé claim of Sadaiammal- was 
allowed and this suit was filed in the Oity 
Oivi. Gourt to set aside the order on the 
claim petition. The learned Additional 
Judge of the Oity Oivil Oourt gave the 
plaintiff a decree and this appeal has been 
preferred by defendant No, 1. 


The learned Advocate for the appellant 
has argued only the question’ of jarisdiction, 
Ib was contended in the Oourt below that 
the Oity Civil Court had no jurisdiction in 
this case. The learned Judge of the Vity 
Civil Court overruled this contention on 
the ground that the Presidency Small Oause 
Oourt is precluded from eatertaining any 
suit, the subject-matter of which 18 “an 
interest in immovable property. ‘The 
Jearned Judge recognized that s. 28, Pre 
sidency Small Oause Courts Act, excepts 
the case of property attached to immovable 
property which the tenant of the immovable 
property: is at liberty to remove without 
the permission of the landlord before the 
termination of his tenancy. But the learned 
Judge thought that this exception was not 
wide enougn to include a suit to set aside-a 
claim order. We think that this decision is 
incorrect. Section 28 is quite general, It 
provides that 

“when the judgment-debtor - under any decree of 
the Small Oause Uourt is a tenant of ammovable 
property, anything attached to such property, and 
which he might before the termination of his tenancy 
lawfully remove without the permission of his 
landlord, shall, for the purpose of the execution of 
such decree aud Jor the purpose of deciding all 
questions arising. in the execution of such decree, 
be deemed to be movable property...... ie 
= Itis not disputed that the superstructure 
in question 1s a superstructure which the 
tenant, namely the appellant, would be 
entitled. before the termination of. her 
tenancy of theland to remove without the 
peimussion of the landlord, It is in fact 
only on that ground that tne decree-holder 
in the small cause sult was entitled to 
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attach the superstructure as the property 
of Venkatachala Naicker. Since the super- 
structure must be deemed to be movable 
for the purpose of deciding all questions 
arising in the execution of the decree, the 
learned Advocate for the appellant is, we 
think, on good ground when he maintains 
that the suit ought to have been filed in 
the Small Cause Court, - The: Full Bench 
decision in Rajammal v. Narayanaswamr 
Naicker (1) is clear that a suit by an 
unsuccessful party in claim proceedings to 
recover movable property attached by the 
Presidency Small Osause Court is not exe 
cluded from the jurisdiction of the Presi- 
dency Small Cause Court under s. 19, cl. (8) 
of the Act. The City Oivil Gourt can 
only entertain guits which are not cognizable 
by the Small Cause Court (vide 6. 3, Madras 
City Oivil Oourts Act), We think, there- 
fore, that the learned Advocate for the 
appellant is right when he contends that the 
Oity Civil Court had no jurisdiction in this 
case, The learned Advocate for respondente 
plaintiff No, 1 points out that by s. 5, City 
Civil Courts Act, every person appointed as 
Judge of the City Court shall be by virtue 
of his office a Jadge of the Small Cause 
Court with respect to cases cognizable by 
that Court, and he invites us to say that 
therefore the Additional Judge of the City 
Civil Court had jurisdiction to try the 
suit. This, however, we think is unsound. 
Section 5 does not enable the City Civil 
Court to entertain suits which are cogniz- 
able by the Small Cause Court. Thiss. 5 
is only intended to give authority to the 
Judges of the Oity Oivil Court to try 
small cause suits when they are transferred, 
when the Chief Justice of this High Oourt 
directs the Judge of the City Oivil Court 
to try cases of a small cause nature, As 
has been pointed out by Sir Murray 
OCoutts-Trotter, ©. J. in Manicka Chettiar v. 
Kuppuswamt Naicker (2): 

“the object of s. 5, Oity Civil Courts Act, {fs to 
enable the Chief Justice to prescribe generally the 
duties to be performed by a Judge of the Oity Civil 
Oourt when transferred to the Small Oause Court 
for any substantial period and not to enable the 
Ohief Justice to interfere with regard to the trans- 
fer of particular cases and create a Oity Civil 


Court Judge a Small Oause Court Judge ad hoc 
with reference to an individual case.” 


The learned Advocate for respondente 
plaintiff No. 1 has attempted to distinguish 
between questions arising ‘in’ the execution 
of small cause decree and questions arising 


(1) 89 M 219; 99 Ind. Cas. 908; AI R1915 Mad. 
1164; 28 M L J 600; (1915) M W N3876(F B). | 


--(2) 35 L W 115; 98 Ind, Oas. 371; A I R 1927 Mad. 
321; 38 M L T 35, 
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tout of the execution of such a decree. HO 
agrees that for the decision of any questio® 
arising ‘in’ the execution of the decree in 
Small Cause Suit No. 8589 of 1925 the 
superstructure would have to be deemed 
movable property by reason of 
s. 28, Presidency Small Cause Courts Act, 
but he contends that this suit has really 
arisen ‘out of execution proceedings and 
therefore s. 28 will not be applicable. We 
do not think that this distinction is one 
of substance, We are unable ourselves 
to distinguish between questions arising 
‘in' execution and questions arising ‘out of’ 
execution, The point in dispute between the 
appellant and respondent No. 1 undoubtedly 
arose in execution of the small cause decree, 
It was because of that question that the 
claim petition was filed, and under the rules 
the order passed on the claim petition is 
conclusive, subject to the result of any 
suit which may be filed by the defeated 
claimant, Agreeing with the learned 
Advocate for the appellant, we hold that the 
Oity Civil Oourt had no jurisdiction to try 
this suit, We therefore set aside the decree 
of the learned Additional Judge and direct 
him to return the plaint to the plaintiff 
for presentation if so advised to a come 
petent Court. The appellant will recover 
her costs of this appeal from respondent 
No. 1. We make no order with regard to 
the costs of the trial Court, 


N.o3. Appeal allowed, 


ALLAHABAD HIGH COURT 
Second Appeal No, 953 of 1936 | 
April 19, 1939 
Tom, O. J. AND Ganaa Nata, J. 
ASMAT ULLAH AND otsanes-—-DagENDANTS 
—APPHLLANTS 
versus 
Musammat KHATUN-UNNISA, PLAINTIPP 
AND OTHERS—DEFENDANTS—RASPONDENTS 
Muhammadan Law—Divorce — Acknowledgment of 
talag by husband — Date of acknowledgment can at 
least be taken as date of divorce. 
Ifan acknowledgment of tafaqg is made by the 
husband, the divorce will be held to take effect at 


least from the date upon which the acknowledgment 
is made. 


S. A. from the decision of the Additionl 
Sub-Judge, Gorakhpur, dated April 30, 
1936. 


Mr. M. Waliullah, for the Appellants. 
Mr. Ambika Prasad, for the Respondents. 
Thom, ©. J.—This is a defendants’ 
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property. Tne plaintiff is one Musammat 
Khatununnisa and ehe claims the property 
as ‘the: heir’ of her deceased husband. AB 
his heir, she is entitled to one-eighth of the 
property. She alleges that she has been 
in, possession -of the whole properiy in 
dispute in lieu of dower which she averred 
was Re, 3,000. The defence was that the 
plaintiff had been divorced by her deceased 
husband. during his lifetime and she was 
not entitled to anything in lieu of dower 
or to any share in her deceased husband's 
estate.. The learned Civil Judge in the 
lower Appellate Court upon a consideration 
of the evidence has held that the defendants 
had failed to prove that the plaintiff's 
husband had. divorced her. He has held 
further| that the dower was not Res, 3,000 
but Rs. 35-4-0 and ‘that this amount . had 
been paid. He held finally that the plain- 
tiff wasi not in possession of the property 
in dispute in lieu of dower. He accordingly 
granted decree for joint possession. 

The main ‘question for consideration in 
this appeal is as to whether, in fact, the 
plaintiff was divorced by ‘her-husband as 
is: alleged. by the defendants. -The learned 
Civil Judge in the lower Appellate Court 
observes in the course of his judgment 
upon this question that “ther is absolutely 
no evidence on the record to prove that the 
plaintiff's husband ever pronounced divorce 
on oath,” It is not in dispute, however, that 
some 15 years before his death in 1930, the 
plaintiff had instituted criminal] proceedings 
against’ her husband in which she claimed 
Maintenance. In his written statement in 
the course of these Proceedings the husband 
Stated that three or four monhts before the 
date upon which he Aled this statement, he 
had divorced his wife according to Muham- 
madan Law. It further appears that the 
husband made a statement on oath on 
January 12, 1915, in the course of which 
he deposed that he had divorced his wife 
by repeating thrice “I divorce you.” 

, It was contended for the defendanis that 
it must be held in these circumstances 
ikat the plaintiff’s deceased husband Abaul 
Samad had, in fact, divorced his wife on 
the date upon which he made the afores 
mentioned statement, In suppcrt of this 
contention the learned Counsel referred ‘to 
Macnaghten's Principles and Precedents of 
Muhammadan Law, 1880 Edition, at p. 296. 
The “learned author _ there ‘refets to 
“Case 42.” In this case it was decided ihat 
where al husband states that he has divoced 
his wife’and the wife denies that. she has 


, RANUKA BALA DASI P. NAGENDRA NATH DAS (OAL) 
appeal arising out of a suit for possession of 
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been. divorced, the divorce should he-held 
to take effect from the date upon which 
the statement was .made. Learned Counsel 
for the- defendants further referred to Syed 
Ameer All's- Muhammadan Law, Edn. 5, 


ep. 479. The learned author dealing “ with 


the “Oapacity for ee observes: ie 
“According to the hand doctrines, although an 
owledgment of a talag namely an acknowledg- 
ment by a man that -he had divorced . his . wife, 
extracted from him, under compuleion, is ineffective ; 
a talag actually pronounced, under compulsion, is 
e E k sE : 


or not, is ineffective, ( 
made in jest or falsely will take effect “judicially 
though it will not have any force in foro conscien- 
tiog." _ : i ‘ 
One may reasonably infer from the pase 
sage abcve-quoted that if an acknowledg- 
ment of talaq is.:made by the husband, the. 
divorce will be held to take effect at least 
from the date upon which the acknowledg- 
ment is made. Learned Oounsel for the 
plaintiff was unable to refer us to any 
authority to the contrary. We are con: 
strained, in the circumstances, tohold that. 
the evidence upon the record establishes. 
that the plaintiff was divorced by her 
husband in the year 1915. This finding 
concludes the case against the plaintiff.- In 
the result, the appeal is allowed, the order 
of the learned Oivil Judge is set aside.and 
the suit is dismissed. Parties will bear 
their own costs. The. cross-objection ia 
dismissed. | Paes 
D. - Appeal allowed. : - 


CALCUTTA HIGH COURT : = 
Appeal No, 111 of 1937 ee 
; February 22, 1939 ee 

5. K. Gaoss AND B. K. MUK HHBJRA, Jdi: 
Srimati RENUKA BALA DASI— `> ~“ 
. DEF8NDANT—APPELLANT - x 
Versus ` a i 
NAGENDRA NATH DAS—PLAINTIpr— : 
l RESPONDEANT 

Transfer of Property Act (IV of 1883), as, 39; 52— 
—Right of maintenance of married daug ter—Trans- 
feree, tf should inquire .into—Applicability of s..52 
to involuntary sales—Mcrtgage prior to suit for 
enforcement of charge for matntenance—Moriga 
sale during of sutti—Purchaser is not hit by 
doctrine of lis pendeng, l . 

A married daughter ordinarily has no right of 
maintenance out of the property left by her father and 
it isnot a circumstance which ordinarily would be 
enquired into by a prudent transferee. si 

‘ It is true that though s 52, Transfer of Property ‘Act, 
does not, interms,apply toa sale in muitum, its 
prnoinle, has been extended to involuntary trans- 
ors. ' , ika 


` 


` 
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. À purchaser aba mortgage sale purchases both the 
rights of the mortgagee and the -mortgagor as they 
stood`at the date of the mortgage. 

' Where therefore a mortgage -of certain property 
is executed before a suit for enforcing ao arge of 
maintenance on such property is instituted and the 
mortgage sale takes place during the pendency of such 
suit, the- purchaser at such sale is not hit by the 
doctrine of lis pendeng. : 


A. from the appellate decree of the Ade 
ditional District Judge, 24-Parganas, dated 
August 31, 1936. l l 


$ r, Jajneswar Majumdar, for the Appel- 
lant. 


. Messrs. Hiralal Chakravarty and Syama- 
das” Bhattacharjee, for the Respondent. 


B. K. Mukherjea, J.—This appeal is on 
behalf of the defendant and it arises out 
ofa suit commenced. by the plaintiff for 
declaration of his title to the land in suit 
under the provision of O. XXI, r. 63, 
Civil Procedure Codé. The facts are not 
disputed and lie within a short compass. 
One Debendra Nath Panja to whom the 
land in suit admittedly belonged, died leav- 
ing a widow named Subasini and a daughter 
by ‘his pre-deceased wife named Renuka. 
On. May 19, 1930, Subasini mortgaged the 
property in suit to the plaintiff to secure an 
advance of Rs 4,000 only. On the very 


next day, that is to say, on May 20, 1930, 


Renuka brought a suit for maintenance 
against her step-mother and in that suit she 
prayed for declaration of a charge in 
respect of the maintenance claim upon the 
properties left by her father. This suit 
was decreed in April, 1933, and a charge 
was declared in respect of the maintenance 
allowance upon the property in suit, After 
the institution of the maintenance suit and 
pending its decision, the plaintiff brought 
a Buit upon his mortgage and obtained a 
decree on September 9, 1931. In execution 
of the mortgage-decree the property in suit 
wassold and was purchased by the plaintiff 
himself on March 9, 1932. On June 7 
following, the purchaser took possession, 
Renuka afier obtaining the decree in the 
maintenance suit, attached this property 
in execution of the same and therenpon 
the plaintiff preferred a claim underO. XXI, 
r. 58, Oivil Procedure Oode, which was dis- 
missed onthe ground of its being filed too 
late, The plaintiff subsequently instituted 
the present svit to set aside the adverse 
order’ which was made against him and for 
establishment of his title to the property 
on the strength of his purchase at the mort- 
gage Bale. Both the Courts below have 
ecreed the plaintiff's suit, holding that 
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the decreein the maintenance case could 
not, in any way, affect the title of the plainte 
iff, The propriety of this view has been 
challenged by the learned Advocate who 
appears for the appellant and he has raised 
two points in suppor’ of the appeal. oat 
The first contention is that the plaintiff 
being atransfee of the property in sult 
with notice of the defendant's right to 
receive maintenance out of it, the defene- 
dants right of maintenance as declared 
by the decree, can be enforced against the 
plaintiff under s. 39, Transfer of Property 
Act. Onthis point, however, the findings 
of both the Courts below are against the 
appellant and they have concurred in hold- 
ing that the plaintiff had no notice. It - 
seems to us that the Court below was. per 
fectly right in holding that as Renuka was 
a married daughter she would ordinarily 
have noright of maintenance out of the 
property left by her father and itis not a 
circumstance which ordinarily would be 
enquired into by a prudent transferee. The 
learned Advocate for the appellant laid 
stress on the findings arrived at in the suit 
brought by the defendant against the 
plaintiff for a declaration that the morigage. 
executed by her step-mother was not suppori- 
ed by any legal necessity and hence could 
not inure beyond her lifetime. It was said 
in that suit that the transaction was an act 
of collusion between the plaintiff and the 
defendant though the latter had actually 
received the consideration money. This 
really. means that the lady made an attempt 
in collusion with the plaintiff.to deprive ‘the 
future rights of her daughter by executing 
the mortgage, which though purported to be 
a morgage, had, as its consideration, nearly 
the full value of the property. No infere 
rence can be drawn from this passage of 
the judgment that the plaintiff was aware. 
of the defendant's right to receive the 
maintenance out of the property which was 
mortgaged by her step-mother, This con® 
tention, in our opinion, therefore, must fail. 
The second point raised is that the plaine 
tiff having purchased the property at a 
mortgage sale diiring the pendency of the 
maintenance suit started by the plaintiff 
was hit by the doctrine of lis pendens and 
he must hold the property subject to the 
rights of the defendant as declared by the 
decreein that suit. Itis trae that though 
s. 52 does not, in terms, apply toasale in 
invitum its principle has been extended 
to involuntary transfers. In this case, 
however, the mortgage . itself was prior to 
the institution of the suitand the purchaser 
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ata mortgagesale must be construed to 
have purchased both the rights of the mort- 
Gegee and the mortgager as they stood at 

e dateof ha mortgage. The purchaser 
could not therefore be said to be the repre» 
sentative of the 
proper sense of the term which alone would 
make him liable by the decree passed in the 
pending suit. The defendant did not 
acquire any interest jn the mortgaged pro- 
perty ‘at the date when the mortgage suit 
was instituted and consequently it was not 
incumbent uponthe plaintiff to make her 
a party in the suit. We think that the deci- 
sion of the Courts below is right and the 
appeal must fail. The appeal is accordingly 
dismissed with costs. 


“8. K: Ghose, J.—I agree. 
“De o o Appeal dismissed, 
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BOMBAY HIGH COURT 
Suit No. 1373 of 1937 
l December 6, 1938 
KANTA, J. i 
MOTILAL TRIBHOVANDAS OHOKSEY 
— PLAINTIPF 
Versus 
SHANKARLAL CHHAGANLAL— 
NDANT 
Letters Patent (Bom), el. 12—Amendment altering 
cause of action—Fresh leave is nece 5 
' The obtaining of leave under ol. 12, Letters Patent, 
(Bom.), is the foundation of the Jurisdiction, and such 
leave must be obtained before the Institution of the 


j f If an amend- 
mënt which would alter the cause of action is made, it 


necessarily follows that fresh leave should be obtained 


as to substitute 
fresh leave 


Mr, D. B. Desai, for the Plaintiff. 


Messrs. M. J. Mehta and M. J. Mi 
the Defendant, Mistree, for 


Judgment. — Thig suit was originally 

iled as a summary suit in the name pf the 

plaintif as a firm, and a declaration as 

required by O. XXX,r. 2 (i), disclosing the 

names 4 Bix partners in th 
I 


the firm was also 
filed. Order XXX, y, 9 (3), provided as 


MOTILAL-TRIBHOVANDAS CHOKSRY Y. SHANKARLAL ORHAGANLAL (BOM.) 


judgmentedebtor in the ° 
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follows : = A l 

“Where the names of the partners are declared ‘in 
the manner referred to in sub-r. (1), the suit shall 
proceed in the same manner, and the eame . conse- 
quences in all respects shall follow, as if-they bad 
been named as plaintiffs in the plaint.” . 

' The suit filed in that way was therefore 
a suit filed by the six persons against the 
defendant. Reading the plaint in that way, 
the cause of action was that the defendant 
had given instructions to the six plaintiffs 
to effect transactions on- his behalf; that 
they worked ns hia brokers, and as a result 
of carrying out his transactions, the six 
Plaintiffs had suffered a loss and they claim- 
ed the same from the defendant. As the 
defendant was a resident of Surat. it was 
alleged in the plaint that a part of the cause 
of action (without stating what part) had 
arisen in Bombay within the jurisdiction of 
this Court. Leave under cl. 12, Letters 
Patent, was obtained at thatstage and the 
plaint was filed. are 

When the plaintiff firm (six plaintiffs). 
took out a summons for judgment, the 
defendant raised the contention that he 
had dealings with Motilal Tribhovandas 
Ohoksev. the individual, and not with the 
plaintiff firm. He contended that the firm; 
t. e. the six plaintiffs together had no cause 
of action against him at all and the suit 
should therefore be dismissed. On this cone 
tention, the learned Ohamber Judge grant- 
ed unconditional leave to defend to the 
defendant. Thereafter the plaint was 
amended and Motilal Tribhovandag 
Ohoksey, the individual, continued the suit 
in his own name, Consequential smende 
ments were made in the plaint which made 
the cause of action as follows: Motilal, 
the individual, was employed by the defend- 
ant as a broker. Motilal was given Instrucs 
tions to put through the transactions in 
shares for and on behalf of the defendant 
which Motilal did. As the defendant failed 
to carry out his obligations under the 
transactions, Motilal suffered a loss and, 
in this suit, claimed to recover the same 
from the defendant. When these amende 
menta were made and Motilal himself con- 
tinued the suit, no leave under cl. 12, 
Letters Patent, was obtained. 

In the written’ statement the defendant 
bas raised a contention that this Court has 
nO jurisdiction totry this suit. In para. 12 
of the written statement the defendant 
denied thata material part of the cause of 
action arose in Bombay, The defendant 
further contended and submitted that in 
any event this Court had no jurisdiction to 


> 


try this suit. When the suit reached heare 
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ing, Mr. Mehta for the defendant pointed 
out that when Motilal, the individual, 
claimed to proceed with the suit, he had 
not obtained leave under cl. 12, Letters 


Patent, and the Court had no jurisdiction to, 


try the suit. 

‘The question goes to the root of the juris- 
diction of the Court, and when the facts are 
Pointed out, it is the duty of the Court to 
consider the question, whether the same 
has been raised by the defendant or not. In 
the present case the facts are not disputed. 
The obtaining of leave under cl. 12, Letters 
Patent, is the foundation of the jurisdic- 
tion, and it has been held that such leave 
must be obtained before the institution of 
the suit and cannot be granted afterwards. 
In Rampurtab Samruthroy v. Premsukh 
Chandamal (1), it was held that the leave 
granted was confined to the cause or causes 
of action set forward in the plaint at the 
time the leave was granted; hence the 
plaint cannot be amended so as to alter the 
cause of action. If an amendment, which 
would alter the cause of action was made, 
-it necessarily follows that fresh leave should 
be obtained in respect of the altered cause 
of action. In the present case, it seems clear 
to me that the cause of action alleged to 
exist in the six persons against the defend- 
ant for their alleged employment as brokers 
by him, is clearly different from the alleged 
cause of action claimed to exist in Motilal, 
the individual. The cause of action, which 
is a right to sue vested in six persons 
alleged to be doing business together is not 
the same asthe right which exists is one 
individual. In the first case these persons 
are together appointed agents for tke 
defendant and the act of one or the other of 
them will bind the rest. They will all be 
liable and can only give a joint discharge. 
When the claim is made by Motilal, he 
alone is alleged to be the agent appointed 
by the defendant, he alone is under the 
obligation to carry out the instructions and 
he alone is liable to the defendant and can 
enforce the claim for damages or indemnity, 
if any, against the defendant. The two 
causes of action being thus entirely different 
and no leave having been obtained when 
Motilal, the individual, desired to carry cn 
the suit, this issue must be found against 
the plaintiff and the suit should therefore 
be dismissed with costs. 

The counter-claim ig made expressly cone 
ditional, 4. e. if it is held by the Court that 
the plaintiff is entitled to sue the defendant 


in respect of the dealings mentioned in the 
(1) 15 B 93. 
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plaint. Having regard to the defect in fliag 
the plaint the suit is dismissed. The Oourt 
is not therefore in a position to determine 
whether the plaintiff is entitled to sue the 
defendant in respect of the dealings mene 
tioned in the plaint. Leave is, therefore, 
granted to the defendant to withdraw hig 
counter-claim as it is a conditional counter- 
claim and the condition is not fulfilled, 
Liberty to the defendant to file a fresh gnit 
on the same cause of action. No order ag to 
costs of the’ counter-claim. 
D, Suit dismissed. 


OUDH CHIEF COURT 
Second Oivil Appeals Nos. 143 and 144 
of 1936 
September 22, 1939 
ZTA“UL HARAN AND HAMILTON, JJ, 

Pt, DUKHHARAN NATH ZUTSHY 
— PLAINTIFF—APPELLANT 
DETIUS 
Mzsses. COMMERCIAL OREDIT 
CORPORATION, LTD, razovan Mrssrg. 

GOVAN BROS.. Lro, MANAGING 

AGENTS (DELHI) ar HAZRATGANJ, 

LUOKNOW-— DEFENDANTS— RESPONDENTS 

Second appeal—Finding of fact—Oan be reversed 
when vitiated by error of law—Interpretation o 
document and giving meaning to it, den A 
find against party because he has not produced 
some matertal tbits not in his power to produce 
is error of law—Disregarding evidence of witness 
on ground that he has made Statement which in 
fact is not made, is mistake of law—Evidence Act 
(I of 1873), s. 3~Duty of Court while considering 
whether fact ia proved or not— Whole evidence must 
be considered together and cumulative effect of it 
must be weighed—Hvidence—Burden of proo — 
Admission by party—Burden shifts upon him to 
explain it away—Contract—Misrepresentation— 
Misrepresentatton ‘does not cease to be 80 when made 
by servant of one of contracting parties whose state- 
ments bind that party—It is misrepresentation made 
by one contracting party to other. 

A finding of fact can be reversed in second 
appeal when it is vitiated by some error of law. 
It is not possible to show exactly in theory where 
the line is to be drawn. A mistake of law ig not 
confined to a decision based on inadmiasible evi- 
dence, A finding of fact in order to be binding 
and conclusive on a Oourt of second appeal muat 
be one based on evidence legafly sufficient to sup- 
port it. The decision of the lower Appellate Oourt 
one way or the other on a point of fact mast be 
proper and judicial. For instance, it must consider 
all the important evidence; it must correctly state 
what witnesses sald and what the documents oon- 
tain. There is a difference between interpretation 
of a document, and giving a meaning to it erhich 
cannot pessibly be given in view of the contents of 
the document, for the interpretation m a 
meaning which the document can bear although of 
course it need not be the meaning which the Court 
of second ap would give to it, The Court of 
second appeal must examine the evidence of fact 
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arrived at by the lower Court and if it finds that the 
decision arrived at by the Oourt below, although 
on a point of fact, is vitiated by some error of law, 
it is at liberty to reverse that finding, Seeretary 
of State for India in Oounctl v The Rameswaram 
Devasthanam (D, relied on, Harendra Lal Roy 
Ohowdhury v. Hart Dasi Debi (3), referred to. [p. 
523, cols. 1 & 2.) 

To find against a party because be has not pro- 
duced before the Court some material exbibits which 
were not within his power to produce, and which 
would prove nothing, is obviously an error of 
law. [p. 523, col. 2; p. 524, col. 1 | 

To disregard the evidence of a witness on the 
ground that he has made a statement which he has 
in fact not made, isa mistake of law. |p. 524, col. 2.) 

A Court, when it has to consider whether a 
fact is proved or not, must not expect evidence 
which cannot be produced or evidence which it is 
unnecessary to produce in view of the definition 
of what is required to prove a fact. Furthermore, 
a Court must consider allthe evidence before it 
and this not merely as a number of independent 
bits of evidence. The whole of the evidence must 
be considered together and the cumulative effect of 
it must be weighed. When the Court fails to do this, 
itis an error of law. [p. 526, col. 1.J 

The law is that when there is an admission bya 
party, the burden of proof shifts and it is for the 

arty making the admission to explain it away. 
handra. Kunwar v. Narpat Singh (4), relied 
on. [p. 526, col. 2] 

If a etatement isa misrepresentation, it does not 
cease to -be so, because it is made by a salesman 
of one of the contracting parties, He being a 
servant of one of the contracting parties his 
statements bind that contracting party and a mis- 
representation is a misrepresentstion made by one 
contracting party to the other. |p. 527, col. 21 


§. O, As. against the decree of the District 
Judge, Unao, dated March 17, 1936. 


Messrs. M. Wasim and Ali Hasan, for the 
Appellant. 
Mr. Hyder Husain, for the Respondent, 


Judgment.—These are two appeals 
Nos. 143 and 144 of 1936 against an appel- 
late decision of the District Judge of Unao 
in a suit brought 
Nath Zutshi who is the appellant in these 
two appeals. 

The defendant No.1, that is to say, the 
respondent in suit No. 144, is Mr. Lancaster, 
the proprietor of the Oriental Motor Car 
Co., while defendant No. 2, who is respond- 
entin Appeal No. 143 is the Oommercial 
Credit. Corporatich, Ltd., tbrough Messrs. 
Govan Bros, Ltd., which Oorporation carries 
on. & hire-purchase business. : 

‘The casein short is that the plaintiff need- 
ed acar torun as a taxi, though the purpose 
is immaterial in this case, The employees 
of the 'Cawnpore branch of Mr. Lancaster's 
business early in July tried tosell°him a 
car and” showed him an eight horse power 
Ford Car but at that time gave him no trial 
Tun, The plaintiff made it clear that he 
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had not got the funds to buy a car. On, 
July 7, 1933, Janti Prasad and Mr. Kapoor, . 
employees of the Oriental Motor Oar Co., 
came to Unao with that Ford Oar and gave. 
the plaintiff atrial run. There was some, 
noise which the plaintiff did not like but he, 
was told by these servants of Mr. Lancaster 
that the noise would disappear after the 
car had been run in alittle and if it did not 
disappeer, the car would be taken back. 
They had also bronght hire-purchase forms 
thus acting as agents of defendant No, 2 
and the plaintiff executed an agreement 
for hire purchase and he paid Ra. 825-15-0, 
by cheque and he subsequently paid Rs. 570. 
in three instalments. On September 26, 
1933, the car first broke down. It had been 
let out and it had to goon a muddy pair 
because the pukka part of the road was 
occupied by bullock carts that would not 
shift. When the driver tried to re-start the 
cat, there was 8 noise and though the engine 
turned the back wheels did not turn. It 
was handed over to defendant No. 1 for 
repairs and it was under repair till Novem- 
ber 18,1933. Again on November 21, 1933, 
the car broke down ona pukka road and 
it was once more handed in for repairs., It 
did not come back till January 21, 1934, 
and on that very date it broke down on the 
way to delivery. The plaintiff alleges that 
the car had a defect which was Known to. 
the defendants because it made that noise, 
that the servants of the defendants made 
false representaticns when they said that 
the noise would wear off, and ifit did not, 
the car would be taken back and so the 
plaintiff slaims damages composed of the 
original payment which he, however, puts 
at Rs. 1,194-8-0 paid at once Rs. 570 in 
instalments and Ks. 1295-0 interest at 12, 
per cent. from November 1933, to May 
1934. 

The defendant No. 1 stated that there 
was no noise that there was no defect, no 
misrepresentation, no warranty, that what 
happened to the car was due to bad driving 
and there was no privity of contract between 
him and the plaintif. 

Defendent No. 2 denied misrepresenta- 
tion, the existence of any mechanical defect: 
and in any case the misrepresentation, if 
any, was by defendant No. 1 and defend- 
ant No. 2 under the terms ofthe hire pur- 
chase agreement is not liable. 

We have, therefore, to consider, in so far 
as we are entitled to do so in second appeal, 
whether there was a mechanical defect 
known to either or both of the defendants, 
whether there was misrepresentation by one 


t 
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Or” other of them and against whom the 
appellant is entitled to relief, if any. 

: The learned Oounsel for the respondents 
alleges that the finding of the lower Appel- 
late Court that no mechanical defect wag 


proved js a finding of fact which cannot be” 


re-considered in second appeal. 

There is a letter on the record to which 
the learned Judge has attached a-certain 
meaning which, according to the appellant, 
is entirely wrong and the learned Counsel 
for respondent No.2 urges that this docu- 
ment is not one of title and the interpreta- 
tion ofit is not a point of law and, therefore, 
it cannot be considered in second appéal. For 
this he: relies specially on Wali Mohammad 
v. Mohammad Bakhsh (57 J. A. 86) (1),. The 
document there considered was a Record of 
Rights which was not a foundation of title 
but merely part of the evidence of the facts 
to be decided. The learned Counsel also 
relies on the Secretary of State for India 
in Council v. The Rameswaram Devastha- 
nam, (11 O. W.N., 775) (2), a decision of their 
Lordships of the Privy Council to the effect 
that findings of facts arrived at by the 
lower Appellate Court, however erroneous, 
cannot be reversed unless they are vitiated 
by. seme error of law, and this rule is 
equally applicable to cases in which the 
findings of the lower Appellate Court are 
based on inference drawn from the docu- 
ments exhibited in evidence. This deci- 
sion' of their Lordships of the Privy Council 
clearly shows that a finding of fact can 
be reversed, but of course it must be when 
itis vitiated by some error of law. We 
do not think it possible to show exactly in 
theory where the line is to be drawn. A 
mistake of law is not confined to a decision 
based on inadmissible evidence. A finding 
of fact in order to be binding and conclu- 
sive on a Court of second appeal must be 
one based on evidence legally sufficient to 
support ite Their Lordships of the Judicial 
ee have observed in this connection 

at i : 

“the principle of concurrent findings of fact does 
not apply to such a case inasmuch asit is a case of 
no evidence and according to well known prinotp/es 


of our law, a decision that there is no evidence to 
support of a finding is a decision of law.” 


(1) 57 I A 86; 199 Ind. Cas. 316; A I R1980P O 
91; (1930) A LJ 292; Ind. Rul. (1930) P O 1%; 31 
P LR 145; 31 L W 321; 38 Bom. L R 480;51 O 
L J 518; 11 L 199; 59M LJ 54 (P Ò). 

(2)11 O WN 775; 148 Ind. Oas. 778; 6 RP O 
134; A IR 1984 P O 112; (1934) M W N 433; 66M 
L J 595; 39 L W 613; 38 O.W N 533; 59 O'L J 
263; 36 P LR 93; 36 Bom. L R 539; 57 M 653; 
1934 A L R 581; 1934.0 LR 427; 61 I A163; 16 
P'LT7@0). ee 
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Harendra Lal Ray Chowdhury v. Hart Dasi 
Debi, (41 Oal. 972) (3), It is perhaps more diffi- 
cult to lay down a line of demarcation when 
the point is not whether the evidence before 
the Court is sufficient for it to consider 
proved a fact as to which the evidence is 
given but when the decision that the evi- 
dence was not sufficient is that arrived at 
by the Judge. The decision of the lower 
Appellate Court one way or the other on 
a point of fact must be proper and judicial. 
For instance, it must consider all the importe 
ant evidence : it must correctly state what 
witnesses said and what the documents 
contain. There is a difference between 
interpretation of a document, in our opinion, 
and giving a meaning toit which cannot 
possibly be given in view of the contents 
of the document,’ for the interpretation 
must be a meaning which the document 
can bear although of course it need not be 
the meaning which the Court of second 
appeal would give to it. We consider that 
we must examine the evidence of fact 
arrived at by the lower Oourt in so far as 
we can do so a8 a Court of second appeal 
and if we find that the decision arrived at by 
the Oourt below, although on a pcint of 
fact, is vitiated by some error of law, we 
are at liberty to reverse that finding. 

The learned District Judge after dealing 
with the evidence states as follows : 

“Considering the above I am of opinion, that in 
view of the absence of the parts broken and the gb- 
sence of real expert evidence about the cause of the 
break down, it cannot be held positively that this car 
had a latent defect.” 

That the parts broken are not before 
the Oourt is not the fault of the plaintiff 
nor is it clear what parts the learned Judge 
considered should be before the Court, There 
had been three different break downs of 
thiecar and it must be considered whether 
the three break downs have a bearing on 
the point whether there was a latent defect 
or not. Ifthe parts were totally different 
and in different places in the car, the pre- 
sumption would be that they were due to 
different causes. If, however, three new 
parts in the same place gaye way on differ- 
eat occosions, presumably there was some 
local defect which caused the fracture of 
the same part, however often replaced. 
To find against a party because he has not 
produced before the Oourt some material 
exhibits which were not within his power 
to prodyce, and which would prove nothing 


(3) 41 O 972; 23 Ind. Oas. 637; 27M L’ J 80: 
(1914) M W N, 463; 16M LT 6; 18 O W N.817; 19 
O L J 484; 16 Bom. L R 400; 12 ALJ 774 IL 
W 1050; 411 A 110; ATR 1914 PO67(P O), 
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asin the prerent case, is,in our Opinion, 
obviously an error of law. The defendant 
No. 1 was the person who on three different 
cecasions had this oar for repairs and of 
course the plaintiff did not take back tke 
broken parts. 

As regards the eeccnd part inthe absence 
of real expert evidence, we shall have some- 
thing to say further on. 

We think it necessary to deal with the 
history of this car as far as itis known to us. 
Before the end of the hot weather, that is to 
say,in the month of June, Mr. Pandey, 
P. W. No. 1 whois a Oivil Judge, whose 
honesty and truthfulness has in no way 
been doubted by the learned District Judge, 
dropped in at ihe Cawnpcre branch of the 
Oriental Motor Oar Co., in the company of 
P. W. Mr. Nigam,a Pleader. The latter 
advised the former to purchase a Baby 
Ford, that is to say, the same model as the 
car about which this suit has been brought, 
Mr, Pandey had acar which he was thinke 
ing of replacing and Mr. Nigam asked ‘the 
dealer to give Mr, Pandey a trial run. 
Mr. Pandey was not satisfied with the 
Tunning of this car because if was not 
rupning smoothly and it was making a 
noise which, in the opinion of Mr. Pandey, 
was due to friction of some part of the 
machinery. It was an unpleasant sort of 
sound and it increased with the speed of 
the car. Mr. Pandey actually pointed this 
out to the driver of the car who gave an 
answer which did not satisfy Mr. Pandey, 
Mr. Pandey states later on that he saw the 
same car in the ownership of Mr. Zutshi, 
and told him that had he known that 
Mr. Zutshi intended to buy this car he 
would have disnuaded him from doing so 
as he had found the car in an unsatis- 
factory condition, Mr. Zutshi then told 
him that the firm had undertaken to give 
him another car if this one did not run 
satisfactorily. f 

-The only criticism that the learned 
Distiict Judge has to make of the evidence 
of Mr. Pandey and Mr. Bkagwati Saran 
` Nigam is that fhe noise was not con- 
sidered to be any serious defect because 
alter that trial run there was a talk of 
the exchange of Mr. Pandey's car in part 
payment fcr this car. This, however, is 
not what is disclosed by the evidence, 
Mr. Pandey states that Mr. Nigam asked 
the Shop agsistant whether he could take 
Mr. Pagdey's car in exchange and the shop 
assistant replied that he was.not authorised 
to take’ old cars in exchange but he 
would take Mr. Pandey’s car and would 
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sell it for him provided he bought a new 
car, It is clear, therefore, that there was no 
question of Mr. Pandey ever being willing to 
buy this particular car if his used car was 
taken in part exchange but his buying 
Bome new car if his used car was taken 
in part payment. 

To disregard the evidence of a witness 
on the ground that he has made a state- 
ment which he has in fact not made is, 
in our opinion a mistake of law. | 
-On September 26, 1933, the car had run 
about 500 miles or Jess and there was a 
break down. We may here say that the 
learned Counsel for the respondents alleges 
that the car had run close on 4,000 miles 
and for this statement they rely on what 
they regard as an admission by the plain- 
tiff himself. In a register of the defendant 
No. 1 which is not before us, certain entries 
were made about cars which came in for 
repairs. About this car there was an 
entry that the speedometer showed some 
3,800 miles. The plaintiff admits that 
there was such an entry in that record 
when shown to him in Court, but he con- 
tends that that entry was not there when 
he signed it. An opportunity was given 
in the original Court to the learned Oounsel 
for defendant No.1, to show this job book 
to Mr. Jardon, the loca] manager of defen- 
dant No. 1, for him to prove that the 
speedometer did in fact show such a’mileage. 
The learned Counsel deliberately refused 
to put this entry to Mr. Jardon and there- 
fore, this entry is no proof whatsoever of 
what the speedometer showed. We must 
take it, therefore, that the uncontroverted 
statement of the plaintiff is correct that 
the car had only travelled 500 miles. 

The break-down occurred as we have 
said because the car had to go ona wet 
patri and stop because bullock carts took 
the rest of the road. When it was re- 
started, it broke down and there is nothing 
to show that it was due to any fault of 
the driver. The only driving fault alleged 
by defendant No. 1 is the statement of 
Mr. Jardon that when the car was running 
the driver in trying to get from first to 
second speed must have put it in reverse, 
Had that been the case damage would 
have been caused primarily in the gear 
box, but in any case there is no evidence 
whatsoever that such an occurrence ever 
took place. It is obviously impossible ine 
variably to drive-on the pakka part of the 
road for the width: is not enough for two 
vehicles to go . abreast: on it and cars 
should be and are biilt to go: on: a patri 


1939 


when necessary. The damage caused is 
preved; the driving shaft was broken. It 
was repaired and a bill was sent for a 
new driving shaft which Mr. Zutshi. re- 
fused to pay. Payment was not insisted 
on and we cannot but hold that this fac? 
was an admission that the damage was 
not due to negligence or a mistake on the 
part of the driver. 

With regard to this first break-down, 
one Mulchand, P. W. No. 11, who has a 
shop of motor accessories and petrol close 
to the shop of defendant No. 1 states that 
he saw the broken driving shaft. 

-On November 21, 1933, took place the 
second break-down. The car was brought 
from the shop of the Oriental Motor Oar 
Oo., by Mr. Kapoor, an employee of the 
firm,- The car was driven from Oawnpore 
to Unao then up to Ajgain on the Lucknow- 
@Gawnpore road and back to Unao and 
finally to Cawnpore. In Oawnpore at the 
turning near the Allahabad Bank the ear 
broke down after making a great noise. 
The engine was ruuning but the wheels 
were not moving showing a break in the 
transmission. It will be noticed that all 
that day the car was driven by an employee 
of defendant No. 1 because the plaintiff 
wanted to see that the repairs had been 
properly carried oat. Exhibit 45 shows 
what parte were changed, They were the 
gear case, gear case screw, driving gear, 
drive shaft and-pinion, torque tube, assemb- 
ly and the differential bearing assembly, 
that is to say, all the centre part of the 
back axle plus the driving shaft and the 
torque tube. For the second time, there- 
fore, the car had the driving shaft broken 
and a8 P. W. Mulchand states it was ab 
about the same place. P. W. Mulckand 
states how he had seen all these parts 
which had been taken out and had come 
to the conclusion that the thrust block was 
not broad enough to keep the -pinions at 
& proper distance. The evidence of this 
witness has not been relied upon by the 
learned Judge on the ground that he is 
not an expert. Whatthe witness says is, how- 
ever,- stated again by Mr. Lancaster himself 
in Ex. 91 P. W. No.10. This is a letter 
sent by him to the Ford Motor Oo., 
Oalcutta. It says as follows :— 

. “We find on dismantling same (back axle) that 
the thrust block in differential housing between 
back axle shafts is not wide enough, algo the pin 


through centre carrying planatory pinions is broken 
allowing the baok axle shaft. diñ: pinion to mesh 


too deep causing excessive: wear on axle diff: 
Pinion and nose ‘on turis, Also the drive shaft 
bearing is broken “and has scored the surface of 
the drive shaft,” ; ih. = * 
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The next paragraph runs as follows :— 

“Ags the thrust block between the back axle 
shafts in dift: housing shows no signs of wear; it 
is proof that this is a factory defect. We suggest 
you send us a complete back axle, you can then 
examine it and take the matter up with the factory. 
If you do not agree to this, please send us complete 
axle transmission comprising ...... 5 

“As this axle has given so much trouble, it is quite 
evident that it was originally defective. "That 
those Y model back axles have given trouble is 
known both here and in England, We, therefore, 
strongly suggest you to supply a complete back axle, 
failing this please despatch immediately the above- 
Mentioned parts per passenger train as the parts 
are urgently needed.” 

The learned Judge says that the parae 
graph beginning ‘as the thrust block....... Pi 
tends to show that in Mr. Lancaster's 
opinion non-wearing of the thrust block 
isa factory defect. He further says as 
regards the latter part of the letter that 
Mr. Lancaster was just basarding an opinion 
that the axle must be defective as it Has 
given BO much trouble. Uonssquently, the 
learned Judge taking both these expressions 
expressed his opinion that the statement of 
Mr. Lancaster in this letter cannot be taken 
to be proof positive of the fact that the 
axle of this car or the thrust block of the 
axle had a latent factory defect. Ib is 
perfectly clear that Mr. Lancaster states 
in this letter that the damage described 
in the paragraph which begins “we tind 
on dismantling... is a factory defect 
because had it been otherwise, the thrust 
block would have shown signs of- wear. 
He does not say that the absence of signs 
of wear in the thrust biock is a factory 
defect. Had he done so, it would have 
been the same as if retau vendor of shoes 
complained to the maker that it was a 
factory defect that the soles of the shoes 
showed no signs of wear. There is nothing 
in the letter to the effect that Mr. Lancaster 
leaves it to the opinion of the Ford Motor 
Oar Oo,, to determine whether there is a 
factory defect or not. Mr. Lancaster 
suggested tnatit would be best to replace 
the whole of the back axle and transmise 
Bion ‘and not merely the parts contained 
in tne back axle ` casing as then the 
Oompany coud examine both the inside 
back axie and the casing and take the 
matter up with the factory.- Lf the Oom- 
pany did mot wish to do that, be asked 
for the replacement of most of the inside of 
the back axle. Further, Mr. Lancaster was 
not just hazarding an opinion that thé 
axie must be defective as it is giving so 
much trouble. What be stated was that 
these axles have been proved faulty and 
this was' one of the cases where a fault 


584 
was disclosed as was 
„result of the dismantling 


borne out by the 
of the back 


e. - 
The learned Judge has no where said 
‘that Mr. Lancaster cannot be regarded as 
.& real. expert, and his reason for not 
accepting the case of the plaintiff that 
there was a latent defect, namely, that 
there was no real expert evidence is, 
therefore, contrary to the facts. There 
was expert evidence of Mr. Lancaster 
and his statement is a clear admission on 
the part of the defendants and Mr, 
_Lancaster has not come into the witness» 
box to give any explanation of this letter. 
We consider that the reading of this letter 
by the learned District Judge is not an 
interpretation but is a misstatement of the 
‘contents of this letter though we do not 
suggest that the misstatement is not an 
innocent one. On this occasion, too, the 
parts were replaced free which they would 
not have been had the plaintiff been at 
fault; and of course he was not because the 
car was driven by a servant of the defendant 
on a trial ran after repairer. 

The car was then kept for repairs till 
. January 21, 1934, when it again broke 
down with back axle trouble before it was 
even delivered to the plaintiff, 

Against this evidence there is really no 
evidence to show that the damage could 
have been due to anything else but a 
defect, l 

Unders. 3 of the Evidence Act, a fact 
is said to be proved when, after consider- 
ing the matiers before it, the Court either 
believes it to exist, or considers its exis- 
tence so probable that a prudent man ought, 
under the circumstances of the particular 
case, to act upon the supposition that it 
exists. A Oourt, therefore, when it has to 
consider whether a fact is proved or not, 
must not expect evidence which cannot be 
produced or evidence which it is unneces- 
sary to produce in view of the definition 
of what is required to prove a fact. Fur- 
thermore, a Oourt must consider all the 
evidence before ib and this not merely as 
a number of independent bits of evidence. 
The whole of the evidence must be con- 
sidered together and the cumulative effect 
of it must be weighed. 

Applying this criterion to the facts before 
us we find that this was a new motor car 
whick first broke down when it had raa about 
500 miles, that it broke down a second time 
as soon as it had been repaired when it 
was still being driven by a servaut of 
defendant No. 1 and it broke down a third 
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time before it could be handed over to the 


plaintiff. As regards the last break down, 
the learned Judge does not refer to it at 


-all, so he deals with two break downs in- 


stead of three. The second break down 
could not possibly be attributed tò the 
plaintiff for it was still being driven bya 
servant of defendant No. 1. There is no 
suggestion that the break down was due to 
any negligence on the part of this servant 
so that there is no explanation on the part 
of defendant No. 1, about this break down 
being due to the fault of the driver and 
not to a defect in the car. it is about 
this break down that Mr. Lancaster, defen- 
dant No, 1, represented to the Ford Motor 
Oo, that it was due to an inherent defect. 
About the first break down, there is merely 
a suggestion that the driver when moving 
from first to second gear, that is to say, 
when the car was still running, got into re- 
verse. There is no evidence whatsoever 
that anything of the sort occurred. Wedo 
not see how, if due thought had been given 
by the learned Judge to the same parts 
breaking in a new car, two of which occar- 
red immediately after repairs, any decision 
could have been arrived at other than 
that the car broke down because there was 
something inherently wrong withit. This 
is not a case in which there were two possi- 
ble explanations for these three break 
downs, so that the learned Judge had to 
choose between the explanation given by 
the plaintiff and that given by defendant 
No. 1, Such explanation as was given by 
defendant No. 1 supported the case of 
the] plaintiff that the damage was due to 
a latent defect, the existence of which also 
appeared probable in view of the fact that 
the car made a noise which it should not 
have made and which the learned Judge 
found was in fact made. The law is that 
when there is an admicsion by a party, the 
burden of proof shifts and it is for the 
party making the admission to explain it 
away. See Chandra Kunwar v. Narpat Singh, 
29 All, 184 (4) a Privy Oouncil decision. 
The learned Judge did not consider all 
this evidence as a whole, and secondly, he 
considered that additional evidence was 
required. He held that the broken parts 
should have been produced before the 
Oourt by-the plaintiff. It was, as we have 
said, impossible for him to produce them 
because it was defendant No. 1 that had them, 
Secondly, it is clear that the learned Judge 
' (4) 29 A 184; 841 A°87; 4 A LJ 103; 9 Bom, L 
R 267; 5 OL J115; 11 OW WN, 821; 17 ML J 108; 2 
MLT 109 (PU), goers 
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could have derived no help from them as he 
has shown that he knows nothing about a 
motor car. We do not blame him for hav- 
ing no knowledge, but we are bound to find 
that had he seen the parts, it would not have 
helped him at all. Ncr is it clear what part8 
he wanted to see: whether what was broken 
in the first, the second: or third break down 
-or all three—in fact there is nothing to 
Show that the production of those parts, 
had they been in the possession of the 
plaintiff, could have helped the learned 
Judge in deciding this case, 

As regards the absence of real expert 
evidence, we do not understand what this 
expert evidence was to be about. The only 
person with any mechanical knowledge 
who did see the parts other than the sere 
vants of defendant No.1 was the mechanic 
Mulchand whom the learned Judge did not 
consider to be un expert. Mr. Jardon whom 
he might have cunsiuered to be an expert, 
has said nothing to show that the injured 
parts disclosed that breskage was due to 
something ‘other than a latent defect. Mr. 
Lancaster attributed the second break 
down toalatent defect. The third break 
down occurred before the car reached the 
plaintiff and it was for the defendant to 
explain how the third break down occurred. 
- In the absence of any explanation other 
than that given by the plaintiff, his theory 
i8, 11 the circumstances,- eminently reason- 
able and supported by the letter of Mr. 
Lancaster totne Ford Motor Co. We cone 
sider that if the learned Judge had applied 
his mind to all the facts of the case 
together, he was bound to come to the cone 
clusion that these three break downs could 
only have been due to a latent defect. 

We find, therefore, that this is a case 
where the decision arrived at was due to 
an etror of law as to the amount of evidence 
required in view of the definition of “proot” 
and in view of the fact that the learned 
Judge did not consider ali-the evidence 
and he did not consider the cumulative 
effect of it. 

The next point that we have to consider 
is whether there was what amounts in law 
to misrepresentation, The finding of the 
learned Judge is that Mr. Kapoor and 
Jainti Prasud did say that the noise 
wou.d disappear after a short period of 
running in, and that if this was not the case, 
the motor car would be taken back. The 
history of the car shows that this noise did 
not disappeur and the car was not taken 
back. ‘Lhe learned Judge, however, says 
that the plaintiff must have known that 
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Jainti Prasad and Mr. Kapoor were not 
mechanics and were not experts in the 
mechanism of the car as they were mere 
salesmen and one comes across such expres- 
sions of opinion hy 8 salesman in practically 
all transactions. These two persons were 
undoubtedly salesmen, but there is no 
evidence whatsoever that they were not 
mechanics and were not experts in the 
mechanism of a car. As salesmen they had 
to try to sell cars to both inexperienced and 
experienced motorists, they knew how to 
drive cars and it is difficult to believe 
that if they had known nothing about cars, 
defendant No, 1 would have kept them in 
his employ. If a statement is a mis- 
representation it does not cease to be go 
because it is made by a salesman, He is 
& servant of one of the contracting parties 
whose statements bind that contracting 
party and a misrepresentation is a mige 
representation made by one contracting 
party to the other. 

As regards the second part that if there 
was any defect in the car it might be 
returned, the learned Judge says that they 
were not giving any guarantee about the 
car. That is not the point: the point is 
whether that statement which later on 
turned out not to be true, led to the plaintiff 
entering into a contract. If it did—and the 
learned Judge has not found to the cone 
trary—the plaintiff is entitled to the relief 
he has sought. We consider that the two 
statements do amount in law to mise 
representation and the next question ig 
which of the defendants must be held in 
law to have made this misrepresentation 
and whether the plaintiff is entitled to 
damages because of it. 

The case of defendant No. 2 is that in 
view of the terms of the contract between 
him and the plaintiff as established by the 
hire-purchase agreement, he is not liable 
for these representations which were made 
not by his own servants but by servants of 
defendant No.1. The clause on which he 
relies is No. 11 which runs as follows : 

“It is expressly agreed and deolared that any 
motor agent or dealer by or through whom this 
transaction may have been introduced, negotiated 
or conducted 18 not an authorised agent of the 
owners (4, 6, defendant -No. 2) and that the owners 
have no liability for any representations or statements 
not made directly by them to the hirer and that 
should the word “agent” have been or be used in 
connection with this transaction, it shgll be 
construgad in a complimentary sense only”. 

The case of defendant No. I,,on the 
other hand, is that there is no privity of 
contract between him and the plaiftiff and 
he is only responsible if at all to defendant 
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‘No. 2 and the plaintiff has no claim for 
damages or anything else against him. 

The facts found proved by the learned 
District Judge are that the hire-purchase 
agreement was entered intoon July 7, at 
Unao when two servants of defendant No. 1 
Came with the car bringing a hire-pur- 
chase form, These two persons were not 
servants of defendant No, 2 but were 
his agents in the sense that on behalf of 
defendant No. 2 they got the hire- purchase 
agreement signed. We are of opinion that 
the statements made by these two servants 
of defendant No. 1 were not made directly 
by the owner, 3. e., defendant No, 2 to the 
hirer as the owner cannot be said to have 
been directly represented in the sense of 
this condition in the agreement. 

We therefore, find that defendant No. 2 
jis not liable. 

As regards defendant No. 1, we think 
that there. was in reality one transaction 
and one contract which was, if we may sọ 
call it, atripartite one. Defendant No. 2 
undertook to defendant No. 1 to buy the 
Car and undertook to the plaintiff to hand 
it over on a hire-purchase agreement. The 
- Plaintiff undertcok to defendant No. -1 


.-© and also to defendant No. 2 to acquire the 
.", ‘Oar by hire-purchase if defendant No.1 
: `>- gold the car to defendant No. 2, and defen- 


dant No. 1 undertook both tothe plaintiff and 
to defendant No. 2 to sell the car to defen- 
dant No. 2 on condition that the plaintiff 
acquired the car by hireepurchase. This is 
not a case where a hire: purchaser goes into 
some shop and: obtains by enteriug into an 
agreement from the owner of the shop 
some article which is made by a thira 
party with whom the plaintiff has had_no 
dealing. Everything that was donein the 
present case was done by the plaintiff and 
defendant No. 1 and defendant No. 2 only 
come in through the servants of defendant 

o 1. ; 

We may also refer to Richard Thorold 
Grant v. Australian Knitting Mills (1935 
O. W. N. 1327) (5), a decision of their 
Lordships of the, Privy Council in -a case 
from ‘Australis. The plaintiff had bought 
some -under-garments at the shop of John 
` Martin & Oo., Ltd. and these articles had 
been made by the -Australian Knitting 
Mills,-Ltd. The articles when worn by the 
Plaintiff caused a” skin diseasé ‘and their 
LordBhips held that the manufacturgr of an 
article pi clothing was under a legal duty 

(5) (1985) O WN 1827; 159 Ind. Cas, 667 (2); & R 


P 097; AIR 1936 P O 34; 43 L W 132, (1938) A LJ 
120; 70 ML J 513 (P. O.), - 
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to the ultimate purchaser or user’ of the 
article to take reasonable care that the 
article was free from any latent or hidden 
defect likely to cause injury to health; and 
this duty was not affected by the fact thatthe 


*manufacturer sold the article to a retailer 


and the purchaser, or user purchased it from 
the retailer. If the manufacturer does not 
take reasonable care and a purchaser 
suffers injury, the manufacturer is liable for 
negligence. 

This case is of course not on all fours 
with the present one, but in that case, too, 
there, was no direct contract between the 
plaintiff and the manufacturers of the 
article yet there might, under the circum- 
stances, be a liability in spite of the 
absence of a direct contract. 

In the present case, it was the duty of 
defendant No. 1 to supply & -motor car 
which wasa motor car such as had been 
described by defendant No. 1 to the 
plaintiff, namely, a motor car free from 4 
latent defect. His duty was not merely to 
provide a Ford Motor Car such as was 
supplied by the Ford Motor Oo., because 
he had distinctly assured the plaintiff that 
there was nothing wrong with the car. In 
this connection we may refer to Bristol 
Tramways Carriage Co, Lid. v. Frat 
Motors, Ltd. (2 K. B., 831) (8). In that case 
the plaintiffs bought a 24/10 h. p. Fiat 
omnibus; they had inspected and six 24/40 
h. p. Fiat omnibus chassis which, when 
delivered, were not found to perform the 
work required of them. It was held that 
the real contract in that case was to supply 
one omnibus and six chassis reasonably fit 
to perform a, certain class of work and 
they were not. In that case the contract 
was more than to supply 24/40 h. p. 
omnibus and chassis and in this case the 
contract was more than tọ supply an 8 h. p. 
Ford Motor Oar. We, consider, therefore, 
that the. plaintiff is entitled to recover 
damages from defendant No. 1. 

‘The last point that we have to decide ja 
what should be the amount of damages, 
The plaintiff claims the return of all that 
he paid and in fact more than that because 
the lower Appellate Oourt found that an 
item of Rs; 3689-0 which the plaintiff 
alleged be paid in cash was in fact not 


-oaid. Tnat decision of the learned Judge 


was justified by the evidence in the cage; 
and, therefore, we are bound to accept it in 
second appeal. The amount paid by the 
plaintiff then was Rs. 82319-0 by cheque 

(6 (1910) 2K Be3l; 79L0 KB 1107; 103L T 
443; 26 T LR 639, oe g E . 
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and Rs. 570 in instalments, a sum of 
Rs. 1,395-15-0,- He had the car in his posses- 
sion from July 7, 1933, to September 26, 
1933, a period of two months and nineteen 
days. The plaintiff urges that he did not 
let "it out for hire much and made little 
profits, but we cannot consider this point 
for. he had the car, the value.of which went 
down from the moment it ceased to be an 
unused car and continued to go down as 
time passed, and if the plaintiff did not 
actually make use of it more than he did, 
this was his own look-out. Oonsidering the 
amount of time he had it, we think it 
would be reasonable to find that he is 
entitled to a return of Rs. 1,000, the rest 
being a fair sum for the time that-he had 
the car and tLe use that he made of it. He 
claims interest at 12 per cent. but we 
regard this as an unduly high amount and 
we think 6 per cent. is reasonable. 

We, therefore, allow the appeal No. 144 
‘and give the plaintiff a decree against 
defendant No. 1 for Rs, 1,000 with interest 
at 6 percent. from the time the suit was 
filed with proportionate costs in all Courts. 
The other appeal is dismissed. 

Had defendant No. 2 merely put forward 
the defence that he knew nothing as to the 


existence or otherwise of a latent defect 


and as to the existence or otherwise of 
misrepresentation and under the terms of 
the hire-purchase agreement he was not 
liable, we would have granted hin his 
costs. He, however, espoused throughout 
the case of defendant No, 1, and under the 
Circumstances, we think that the most 
Buitable order is that he should bear his 
own costs throughout. 


" Bs Order accordingly. 


CALCUTTA HIGH COURT 
Matrimonial Suit No 4 of 1938 
November 10, 19.8 
l PAaNOKEIDGE, J. ; 
= EO. MATHERS—PETITIONgR 
is versus. 
Q. 8. A. MATHERS—RgsponDENT 


(16 & 17,Geo. 5, 
whether includes matrimonial cruelty. 

Section 1 of the Indian and Colonial Divorce Juris- 
diction Act of 1926 together with Proviso (a) thereto 
haa the effect of conferring upon a Ohartered High 
Court the power to grant a decree of dissolution 
where the parties are British subjects domiciled in 
England or Scotland on the grounds specified in 
8. 176, Supreme Court of Judicature (Oonsolidation) 
Act, 1925, as that section has stood since January 1, 
1038. In other words a High Oourt has pdvwer to 
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ant a decree of dissolution on the ground of 
are alone. This power is, however, subject to 
proviso (c) ofs. 1 of the Act of 1926 which is tothe 
effect that no Court shall make any decree of dis- 
solution of marriage except when either the marriage 
was solemnized in India, or the adultery or crime 
complained of was committed in India, The word 
“crime” in Proviso (c) cannot include cruelty but must 
be taken to refer to the specific criminal offences 
mentioned in s. 176, that is to say, rape, sodomy and 
bestiality. Matrimonial cruelty is not a orime tho h 
òf course a particular act of cruelty may be p - 
able criminally. 


Mr. R. C. Bannerjee, for the Petitioner. 
Mr. Sekhar Bose, for the Intervener. 


Judgment.—The petitioner in this case, 
then Emma Oaroline Finlayson, was mare 
ried to the respondent, George Stanley 
Alexander Mathers, at St. Paul’s Ohurch, 
Airdrie, Lanarkshire, on November 18, 1901. 
The parties are domiciled in Scotland. 
At the time ‘of the marriage the 
petitioner was 21, and the respondent 23 
years of age. The respondent was tben 
employed by the East Indian Railway, and 
his employment terminated in 1933. After 
the marriage husband and wife resided 
together at various places on the Railway, 
to which the respondent was posted. There 
have been four sons and two daughters born 
of the marriage. They are all surviving. 
The eldest ctild was born in December 1910, 
and the youngest in October 1921. Oohabl- 
tation ceased in Ootober 1935, in 
circumstances with which I shall deal 
hereafter. On January 28, 1936, the present 
petition was filed under the Indian and 
Colonial Divorce Jurisdiction : Act, 1926, the - 
petitioner asking for dissolution of her. 
marriage on the. ground of her husband’s 
cruelty, the acts of cruelty alleged having. 
been all committed: in India. In filing the 
petition the. petitioner sougbt to avail 
herself of the amendment of the English 
Matrimonial . law effected by 8 2, 
Matrimonial Causes Act, 1937, which came. 
into operation on January 1, 1938, 

This section amends s. 176, Supreme 
Oourt of Judicature (Consolidation) 
Act, 1928, inter alia by making it possible 
for a husband or wife to present a petition . 


Indian and Goloni! Divorce Jurisdiction Act, 1996,  f0T divorce on the ground” that the Tspone- 
Ch. 40), 8. 1, Proviso (c)— “Orime”, 


deat has since the -celebration of the 
marriage treated the petitioner with cruelty. 
On March 18, 1938, the respondent filed an. 
answer whereby he denied the allegations of 
cruelty contained in the petition and also 
stated that the petitioner was, and had been 
for some time past, liviog in adultery with 
a Mr. Colin Silvester, Mr. Silvester intervened © 
aid’ filéd “an answer on April 27, 1938 
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denying the chargés of adultery, and stating 
that the petitioner was employed by him 
in the capacity of a house-keeper. This 
was the state of the pleadings when the case 
was first called on before me, I think, in 
the month of July. Having examined the 


record, I expressed the following views ase 


to the jurisdiction of the Court which I cone 
tinue to hold. 

In my opinion s. l of the Act of Parlia- 
ment of 1926 together with proviso (a) thereto 
has the effect of conferring upon a Chartered 
High Court the power to grant a decree of 
dissolution where the parties are British 
subjects domiciled in England or Scotland 
on the grounds specified in s. 176, Supreme 
Court of Judicature (Oonsolidation) 
Act, 1925, ae that section has stood since 
January 1, 1938 In other words a High 
Court has power to grant a decree of 
dissolution on the ‘ground of cruelty alone. 
This power is, however, subject to proviso 
(e) of 8. l ofthe Act of J926 which is to the 
effect that no Court shall make any decree 
of dissolution of marriage except when 
either the marriage was ecolemnized in 
India, or the adultery or crime complained 
of was committed in India. Admittedly, 
the first condition, 7. e. selemnization of the 
marriage in India is not satisfied in this 
case, -Further, in my opinion, the word 
“erime” cannot include cruelty but must, be 
taken to refer to the specific criminal 
offences mentioned in s. 176, that is to say, 
Tape, sodomy and bestiality. Matrimonial 
cruelty is not a crime though of course a 
' porticular act of cruelty may be punishable 
‘criminally. 

It therefore appeared to me that the case 
_ was not one in whichifI were fo find the 

cruelty proved, 1 should have jurisdiction 
to make a decree for digsolution. In addi- 
tion to indicating my views on the question 
of jurisdiction, I informed learned the Oousel 
for the petitioner that I had good reason 
to suppose that non-contentious legislation 
would shortly be laid before Parliament, 
having as its object the amendment of the 
Act of 1926 so as to give the High Oourts 
jurisdiction to make decrees of dissolution 
in cases like the one before me. I sugges- 
ted to learned Oounsel that in view of my 
observations the petitioner would be well- 
advised to reeconsider her position. How- 
ever on August 17, 1938, she obtained leave 
to amend her petition by charging adultery 
committed by the respondent with a woman 
unknown on various dates during the 


'™ monthseof June to August 1935 at No. 3 


Madge Lane, Oalcutia. Obviously if the 
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petitioner succeeds in establishing this 
charge, the second condition ‘of the proviso 
is satisfied, On November ‘7, the respone 
dent filed a further answer in which he 
denied the charges of adultery contained 
in the amended petition. The issues which 
I have to decide in these circumstances are : 
(1) Has the respondent treated the petitioner 
with cruelty? (2) Has the petitioner com- 
mitted adultery with the intervener? (3) 
Has the respondent committed the adultery 
charged in the amended petition ? [On 
considering evidence his Lordship held as re- 

ards issue No. (1) that charge of cruelty had 
ae established and as regards (2) that 
the petitioner did nnt commit adultery with 
intervener. As regards [Issue No, (3) his Lords 
ship concluded as follows:| I fee! compelled 
to hold that the evidence as to adultery is 
entirely false and he has been concocted for 
the purpcse of getting out of the difficulty 
which became obvious when I first raised 
the pointas to the jurisdiction of the Gourt 
to grant a decree for dissolution, having re 
gard to the factthat the marriage was not 
sulemnised in India. Whether Mrs. 
Mathers has been a party to this deception 
Ido not know, and I am not prepared to 
say that she bas been a party and not the 
victim of injudicious saympathisers, but that 
cannot alter the fact that I am precluded 
from giving a decree for dissolution unless 
I hcld that the respondent's adultery is 
proved as charged. That for the reasons 
which I have given, I am unable to hold.- 
I asked the learned Oounsel for the peti- — 
tioner whether in the event of my finding 
myself unable to pass a decree for dissolu- 
tion, he would desire a decree for judicial 
separation and after consideration he said 
he wished me to take that course. The 
decree for judicial separation if passed, will - 
of course be under the Indian Divorce Act | 
of 1869 and not under the Indian Oolonial 
Divorce Jurisdiction Act of 1926. Accord- 
ingly the cause title will be amended by | 
adding - the words “Under the Indian 
Divorce Act of 1869.” 

The petition will be further amended by 
adding alternatively a prayer for judicial 
separation. Accordingly, I pass a decree 
for judicial separation with costs, The 
respondent will also- pay the costs of the 
intervener. | hi 

D. Order accordingly. 
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ALLAHABAD HIGH COURT 
i ” Full Bench 
Second Appeal No. 53 of 1937 
September 1, 1939 
THom, O. J., ALLSOP AND Ganaa Nats, JJ. 
UMA SHANK ER—P.uaintiFy—APPRLLANT 


versus 
RAM CHARA N—DazrenDant—RgesPonpDENnT 


Hindu Law—Tranasfer by reverstoner of mere spes 
successionis even for valuable consideration is void 
—It is, however, not void if it is part and parcel of 
Jamily settlement. 

A Hindu reversioner has no right or interest is 

aesenti in the property which the female owner 

olds for her life. Until it vests in him on her 
death, should he gurvive her, he has nothing to 
assign, or to relinquish or even to transmit to his 
heirs. His right becomes concrete only on her 
demise; until then it is a mere spes successionis. 
The bare transfer of such interest even for valuable 
Consideration 1s, therefore, void. If, however, the 
transfer is part and parcel of a family settlement 
or a compromise in a disputs between rival claim- 
ants to property, it would not necessarily be invalid, 
because a transfer or relinguishment of a prospec- 
tive right as part of a family settlement or of a 
Compromise by rival claimante to property stands 
in an entirely different position from ths bare 
transfer of a spes successionts. Annada Mohan Koy 
v. Gour Mohan Mullick (10), Kamaraju v. Venkata- 
lakshmipatht (16) and Amrit Narayan Singh v. 
Gaya Singh 17), relied on, Dictum in Mohamad 
Hashmat Ala v. Kantse Fatima (6), held obiter. [p. 
533, col, 2; p. 534, col. 2.) 

8. A. from the decision of the Sub-Judge, 


Farrukbabad, dated October 7, 1936. 
Order of Reference 


Ganga Nath, J.—This is a plaintiff's 
appeal and srises out of a suit brought 
against the defendant for possession of 8 
house described in the plaint, as the nearest 
reversioner of Har Narain, the last male 
owner of the property in dispute. The 
defendant contended, infer alta, that the 
plaintiff was not the nearest reversioner of 
Har Narain and that he had relinquished 
his reversionary rights under an agreement 
dated November 2, 188%. The trial Court 
found that the plaintif was the nearest 
reversioner of Har Narain and the agree- 
ment relied on by the defendant was void 
under s. 6 (a), Transfer of Property Act. 
It decreed the suit. On appeal the learned 
Civil Judge disposed of the case merely on 
the ground of the deed of relinquishment, 
dated November 2, 1888: The learned 
Civil Judge was of the opinion that the 
plaintiff was estopped from asserting his 
claim as reversionary heir. He relied on 
Nakched Choudhury v. Sukhdev Choudhurt 
(1), and Raghubir Dutt v. Narain Dutt (2), 

@ A I R1930 All, 430;1% Ind. Cag. 714; Ind, 

30 AIL 498; 126 Ind. Cas, 24; (1930) A 


Rul. (1930) All. 570 
(AIR 19 
L J 1541; Ind, Rul 1990)’ All, 776 
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Annada Mohan Roy v. Gour Mohan Mallick 
(3) and Wagan Singh v. Ratan Singh (4). 
He refused to follow Dayaram Premji v. 
Bechar Das (5), Mohammad Hashmat 
Ah v. Kanis Fatima (6) is a Division 
Bench case and isin point. There it was 
decided: 

“There is nothing illegal in a person, for good 
consideration, contracting not to claim inthe event 

hig becoming entitled to inherit on the decease 
of a living person.” 

_ Its correctness was doubted by Piggott, J. 
in Chabli v. Parmal (7) who observed : 

"The learned District Judge has found that the 
agreement of June 3, 1897, ‘if legal, is binding on 
the plaintif’ He quotes the authority of the 
Bombay High Oourt Sums-uddin Goolam Husain v. 
Abdul Husain Kalim-uddin (8) in support of his 
finding that the ment in question amounts in 
effect to the transfer of the | ce of succession 
to an estate, and cannot be enforced against the 
plaintiff so as to prevent him from claiming pro- 
perty which has devolved upon him under the 
ordinary Hindu Law of Inheritance, I have my- 
self referred to a case in which the same view was 
taken. If the matter were res integra in this 
Court, I should have preferred to follow that 
decision, adopting the reasoning of Sir Edward 
Ohamier,” 

There Is no doubt that a reversioaer can- 
not transfer his right to succeed as rever- 
sioner. Secticn 6 (a), Transfer of Property 
Act, is clear on this point. There are some 
cases in which it has baen held that if 
a reversioner Is a party to a compromise 
and has obtained under it some substantial 
benefit which he has enjoyed, he is estopped 
from asserting his right when the succes» 
sion opens. In Kanhai Lal v. Brij Lal 
(9) their Lordships of the Privy Oouncil 
observed at p, 495: 

“There ig no question here of a conveyanss of, or 
of an agreament to convey, any future right or 
expectancy, or of an agreement to relinquish any 
future right or expectancy, The question hore is 
whether Lala al did not by his acts in 
1892 debar himself from now claiming as rever- 
sioner.’ 

At p. 496* they observed : 

“Lala Kanhai Lal was a party to that compro- 
mise. He was one of those whose claims to ths 


(3) AIR 1921 Oal 501; 65Ind. Oas. 27; 48 O 
536; 330 L J 457; 250 W N 496. 

(4) A I R 1981 Oudh 105; 61 Ind. Gas, 940;24 O 
O 151; 80 LJ130 

(5) A I R1933 Bom. 437; 67 Ind. Oas. 936; 24 
Bom. L R 351. 
RO AL J 110; 37 Ind. Oas, 701; A I R 1915 


(D) 4l A 611; 51 Ind, Oas, 919; AIR 1919 AN 
371; 17 A L J 822. 

(8) 31 B 165; 8 Bom. L R 781. 

(0) 40 A 487 atp, 495; 47 Ind. Gas, 207; AT R 1918 PO 
70; 45 I A 118:92 Ó W N 914: 8 LW 213; 24° M 
L T 23; 350M L J459; 16 AL J835; (1918) M W 
N 709; 28 O L J3%4; 5 PLW 204; 20 Bone L R 
1048 (P QO). Kg 
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family property, or toshares in it, induced Musam- 
mat dei, against her own interests and those of 
her daughter, Musammat Kirpa, and greatly to 
her own detriment, to alter her position by - agree- 
ing to the compromise, and under that compromise 
he obtained a substantial benefit, which he has 
hitherto enjoyed. 
is bound by it, and cannot now claim asa re 
versioner." 

On the other hand, it has been contended 
that there is no. distinction between a 
transfer of a future right or expectancy by 
areversioner and his Trelinquishment of his 
rights for consideration, as the result in 
both is the same. In Annada Mohan Roy 
v. Gour Mohan Mullick (10) at p. 936, their 
Lordships approved of the observations of 
Tyabji, J., in the following words :— 
ait Transfer of Property Act does not permit a 
person having expectations of succeeding to an 
estate as an heir, to transfer the expectant benefits; 
when such a transfer is purported to be made an 
attempt is in effect made by the two persons to 
change with each other their legal itions, and 
attempt by the one to clothe the other with what 
the Legislature refuses to recognize as rights, but 
styles as a mere chance incapable of being trans- 
ferred. It-would be defeating the provisions of the 
Act to hold that though euch hopes or expectations 
cannot be transferred in present or future, a person 
may bind himself to bring about the same resul‘s 
by giving.to the agreement the form ofa promise 
to transfer not the expectations but the fruits of 
the expectations by saying that what he has pur- 
ported to do may be described in different language 
from that which the Legislature has chosen to 
apply to it for the purpose of condemning it, When 
the Legislature refuses the transaction as an 
attempt to transfer a chance, it indicates the true 
aspect in which it requires the transaction to be 
Vi heir Lordehips think thet th 
ir Lordships t they are o ~ 
ing out numerous other pasakas whioh a pe 
referred to in earlier Judgments ofthis Board when 
they accept that reasoning and that conolusion. 
Tt ie impossible for them to admit the common 
sense of maintaining an enactment which would 
prevent the purpose of the contract, while permitting 
the contract to stand as a contract or to see how 
“by appesling- to s 65, Contract Act, or to the 
nature of the bargain as a mere bargain de futuro, 
they could uphold it as a contract when it ig a 
contract to which, -not only must specific - 
formance be refused under the Transfer of Bro. 
perty Act, but as to which damages can never be 
recovered, becauge the contract is not a performable 
(contract until the realization of the expectations 


The principle of estoppel on which 


-Kanhai Lal v. Brij Lal (9) referred 
to above was decided was not cone 
sidered in the latter case, Annada 


Mohan’ Roy v. Gour Mohan Mullick (10). 
aoe contract msy ey void being forbidden 
y seme provision of Jaw, yet ‘a part 

‘bè precluded by some act of ki. which 


(107 50.0 939 at p. 938 74 Ind, Cas, 499: 

© 189; 50 IA 830: 91 ALJ 718. TP Lt ON (1933) 
M -W N- £03; 45 M L J617; 25 Bom. L.R 1369; 3 
M L T 365;280 W N7340 OLJE 6, | 
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may operate ag estoppel from asserting, his 
claim. The case therefore is one which is 
not free from difficulty and in which in 
any case. permission for Letters Patent 
Appeal will have to be granted. It- will 
therefore be better if this case is decided 
by a larger Bench. It is therefore ordered 
that the case be laid before the Hon'ble 
the Ohief Justice for such orders as he may 
think proper. 


, Mr. G. S. Pathak, for the Appellant. ` 


Mr. S. N. Sen, R. N. Ben and Jagdish 
Swaroop, for the Respondent. _ 


Judgment of the Full Bench 


Thom, C. J.—This is a piaintifi’s appeal 
arising out of a suit in which the plaintiff 
praye “that on ejectment of the defendant 
the plaintiff may he put in possession oO 
the hcuse bounded as -below. situate in 
Mohaila Rikabganj, Farrukbabad.” One 
Har Narain was tte last male owner of the 
Louse pcssession of which is sought by the 
plaintiff. Har Narain died in 1885, His 
wife, Chitar Kunwar, on his death entered 
into possesicn of the house in her right as 
a Hindu widow. Musummat Chitar Kunwar 
died in the year 1921. She was eucceeded 
in posession by ber daughter, Musammat 
Shyama who continued in possession until 
her death in November, 1931. The plaintiff 
claims the house in suit as nearest’ ree 
versioner. The defendant is the son of a 
sister of Musammat Shyama’s husband, 
It is alleged that he took possession of the 
house in suit on Musammat Shyama's death. 
The defendant -plerded inter alia that the 
plaintiff was not the. nearest reversioner 
entitled as such to succeed to Har Narain’s 
ecttate, and that further cn October 15, 
1888, the plaintiff kad executed a deed by 
which he relincuished any right He had 
to succeed as reversioner to Har Narain’s 
estate. The learned Munsif in the trial 
Court Leld that the plaintif eas nearest 
reversioner was entitled to succeed _ to 
Her Narain’s estate. So far as the deed of 
Ostober 15, 1888, is concerned, he held 
that it was void in view of the terme of 
a. 6 (a), Transfer of Property Act, and did not 
therefore operate as a bar to the plaintiff's 
claim in the present suit, Inthe result, he 
decreed the suit. The learned Civil Judge 
in the lower Appellate Court held that 
inasmuch ss the plaintiff had surrendered 
by the deed of October-15, 1888, his prospec- 
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part of the estate on the death. of- Musame 
mat Shyama. The learned Judge accord- 
ingly dismissed the suit. 

A number of issues were raised and 
decided in the trial Court which, in view of 
the decision of the learned Oivil Judge that 
the deed of October 15, 1888, was binding 
on the plaintiff, were not considered by the 
lower Appellate Court. To these issues in 
the present appeal], therefore, we do not 
deem it expedient to make reference. On 
the assumption that the plaintiff is the neat 
est reversioner in respect of Har Narain’s 
estate, the only question for consideration in 
this appeal is as to the effect of the deed 
executed by the plaintiff on October 15, 
1888. The operative portion of that deed is 
as follows; 


“Har Narain, son of Mool Ohand, caste Brahman, 
my maternal grandfather is dead. His yee ated 
spout below, is in possession of Musammat Chitar, 
the maternal ‘grandmother of me, the executant, 
and I amthe future heir and my maternal grand- 
mother haslife interest in the property aforesaid. 
As my maternal grandmother has paid me the com- 
pensation of my rights, I relinquish my right and 
execute adeed of agreement in her favour who shall 
now bethe permanent owner of the property afore- 
said. J neither have nor shall have any right whatso- 
ever therein. I have, therefore, executed this agree- 
-ment by way of a deed of relinquishment so that 
a may serve as evidence and be of use when requir- 


Tbelearned Munsif, as already observed, 
held that thie deed was invalid and of no 
effec! in View of the terms of s. o (a), 
Transfer of Property Act. The learned Oivil 
Judge in the lower Appellate Court has held 
thatas it was a surrender for valuable 
consideration of the reversionary rights of 
the plaintiff it was binding upon him and 
that therefore he could not now claim the 
property in suit. Section 6 (a), Transfer of 
Property Act, is in the following terms : 

“(a) The chance of an heir-apparent succeeding to 
- an estate, the chance ofa relation obtaining a legac 
on the death of a kinsman, or any other mere possi- 
_ bility of a like nature canaot be transferred.” 

In appeal it was contended for the appel- 


` lant that the aforementioned deed of October 


l`, 1888, was nothing more than the 
transfer of a reversionary interest and that 
` it was accordingly void. For the respondent 
on the other hand it was maintained that 
the deed was not merely the transfer of a 
reversionaryg interest but was the relinquish- 
ment of a future right to claim and that 
- therefore it was not affected by s. 6 (a), 
= Transfer of Property Act. In support of this 
> contention reliance was especially placed 
upon certain observations of Richards, O. J. 
in Mohammad HashmatAli v. Kantz Fatima 
(6). In thecourse of his judgment in that 
` case which came before the High Court in 
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second appeal Richards, O. J. observed : 
“Itis contended on behalf of the appellant that 
under the provisions of s. 6, Transfer of Proparty 
Act, it is impossible for any person to transfer the 
chance of becoming entitled to a share in the pro- 
perty ofaliving person. This no doubt is quite 


e correct but it seems to us that there is nothing illegal 


in a person for good consideration contracting not to 
claim in the event of his becoming entitled on the 
decease of a living person.” 

In that case the plaintiffs claimed cere 
tain property through one Khurshed Jahan 
who ‘had compromised certain disputes by 
abandoning not only all rights which were 
then vested in her but also the possibility 
of her succeeding to shares as one of the 
heirs of her mother. The observation `of 
Richards, OC. J. quoted must be taken in 
reference to the particular facts of the case 
which were before the Court. It is clear 
from the judgment that-the renunciation by 
Khurshed Jahan formed part of a family 


settlement, a settlement which concluded 


disputes which arose between contending 
claimants to certain property, The cbservae 
tion therefore “that there is nothing illegal 
in a person, for good consideration contracte 
ing not to claim in the event of his become 
ing entitled on the decease of a living person 
was Clearly obiter. As a general proposition, 
its soundness is doubted by Piggott, J. in 
Chabli v. Parmal (7). Learned Counsel 
for the defendant-respondent relied further 
upon a number of decisions of this Court, 
viz : Kanti Chandra v. Al-ieNabit (11), 
Sukhdei Bibi v. Kedar Nath (12), Baran 
Lal v. Salik Ram (13), Moti Shah v. 
Gandharp Singh (14), Nakched Choudhury 
v. Sukhdev Choudhuri (1), Raghubir Dutt v. 
Narain Dutt 2) and Mahadeo Prasad Singh 
y. Mathura Chaudhari (15). It is un- 
necessary to review these decisions in 
detail. Suffice it to say that they are 
in cases in which in each 
instance it was found that the transfer of a 
spes successions was Part of a family sete 
tlement or part of a compromise in a dis- 
pute which had arisen as to the ownership 
of property. The transfer or relinquishment 
of a prospective right as part ofa family 
settlement or of a compromise by rival 
claimants to property stands in an entirely 
different position from the bare transfer of 
a spes #successionis. As was observed by 
Srinivasa Iyengar, J.in Kamaraju v. Ven- 
. 9 Ind. Cas. 935; 8 ALJ 199, 

Cs 33 A ‘er. 9 Ind. Oas. 628; 8 A L J 380. ie 

Paws A L J 1141; 31 Ind. Oas. 919; Ry 


: 98 A 107. Sas 
(14) yr L J 873; 96 Ind. Oas. 595; A IR 1926 


; 837. 
ae "LJ 295; 132 Ind, Oas 32lpA I R 
1981 All. 580; Ind. Ral. (1931)-All. 481. 
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katalakshmipathi (16). 

“If in substance the transaction is found to be 
only a dealing with the spes successionis, then, it 
cannot be recognized and cannot form the basis of 
any binding obligation. But if, on the other hand, 
the substance of the transaction is found to be 
bona fide settlement between the parties, then, in 
spite of the fact that the same transaction might 
be represented in one of its aspects as a en 
With a spes successionis, it is none the less a 
compromise of disputed rights,” 

In our judgment the law cn the question 
raised in this appeal has been clearly 
defined in two decisions of the Privy 
Council, viz. Annada Mohan Roy v. Gour 
Mohan Mullick (10) and Amrit Narayan 
Singh ` v. Gaya Singh (17), In the former 
case it was held that 

“a contract by a Hindu to sell immovable property 
to which he is the then nearest reversionary heir 

ctant upon the death of a widow in Possession, 
and to transfer it upon possession accruing to him 
is void. . The Transfer of Property Act, 1883, s. 6 (a) 
which forbids the transfer of expectancies would 
be futile if a contract of the above character was 
enforcable.” 

In the course of their judgment the Board 
approve of the statement of the law on the 
point in issue by Tyabji, J. in Jagan- 
nada Raju Garu v. Lakshmi Narasimma 
(18). p. 559, viz, : 

“The Transfer of Property Act does not permit a 
person having expectations of succeeding to an 
estate as an heir, to transfer the expectant benefit; 
when such a transfer is rted tobe made, an 
attempt ia in effect made by the two persons to 
change with each other their legal positions, and 
an attempt by the one to clothe the other with 
what the Legislature refuses to recognize as rights, 
but styles as a mere chance incapable of bein 
transferred, It would be defeating the provisiong of 
the Act to hold that though such hopes or expecta- 
tions cannot be transferred in present or future, a 
person may bind himself to bring about the same 
results by giving to the agreement the form of a 
promise to. transfer not the expectations but the 
fruits of the expectations, by saying that what he 
has purported to do may be described in different 
language from that which the Legislature has 
chosen to apply to it for the of condemning 
it. When the Legislature telasan the transaction as 
an attempt to transfer a chance, it indicates the 


true aspect in which it requires the transaction to be 
viewed.” 


Oommenting upon this exposition of the 
law the Board observed : 

“Their Lordships think that they are only fol- 
lowing out numerous ot passages which have 
been referred to in earlier judgments of this Board 
when they accept that reasoning and that conolu- 
sion. It is impossible for them to admit the com. 


`- (16) A I R1925 Mad. 1043; 88 Ind. Cag, 989. 
MIJ 896; 31 LWIL a a 
(17) 45 O 580; 44 Ipd. Oas. 408; A IR1917 PO 
l 35; 23M LT 143; 22? O W N 409: 37 O 
LJ 296; 34 ML J 298; 4 PLW 221; 16 AL J 
265; (1918) MW N 206; .7 LW 581; 20 Bom. LR 546 


- (18) 39 M554 at p. 559; 99 Ind.[Oas. 241: A 
Mad. 579; 28M L J 1656; 19153 M W tt 636” a 
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mon sense of maintaining an enactment which 
would prevent the purpose of the contract, while 
permitting the contract to stand as a contract, or 
to see how by appealing to s. 69, Oontract Act, or 
to the nature of the bargain asa mere bargain de 
Juturo, they could uphold it as a contract ‘when 
it is a contract to which, not only must a oe 
TO- 
perty Act, but as to which damages can never be 
recovered, because the contract is not a performable 
contract until the realization of the expectation 
cocurs.” 

In the later case, Amrit Narayan Singh v. 
Gaya Singh (17), it was held that a Hindu 
reversioner has no right or interest in 
proesenit in the property which the female 
owner holds -for her life. Until it vests 
in him on her death, should he survive 
assign. or to 
relinquish or even to transmit to his 
heirs. His right becomes concrete only on 
her demise: until then it is a mere spes 


‘succeestonis. Now on October 15, 1888, 


when the plaintiff executed his deed of 
relinquishment he had nothing to assign, 
or to relinquish or even to transmit to his 
heirs. His right was one in regard to which 
it was impossible to say it would ever 
become concrete; it could only become cone 
crete upon the death of Musammat Shyama 
and ‘if he survived her. The bare transfer of 
such interest as he had therefore was void. 
This, however, does not necessarily conclude 
the matter. If the transfer was part and 
parce] of a family settlement or a compro- 
mise in & dispute between rival claimants 
to property, it would not necessarily be 
invalid. The learned Muneif in the trial 
Court as already observed has found that 
the deed was not part of a family settle- 
ment. Upon this question as upon the 
other issues in the case, the learned Civil 
Judge has recorded no finding. In the 
absence of findings upon these other jesues, 
the case cannot be finally decided now. In 
our judgment, however, the learned Civil 
Judge has misdirected himself in law and 
his order must be recalled. 

In the result, the appeal is allowed and 
the order of the learned Civil Judge is set 
aside. The record will be returned to the 
lower Appellate Court with the direction 
that the appeal be admitted to the pending 
file and disposed of according tolaw. The 
appellant is entitled to his costs in this 
appeal. 


Be Appeal allowed. 
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OUDH CHIEF COURT 
Testamentary Oase No, 1 of 1939. 
September 26, 1939 

. Bennatt, J. 
“ Mes. VIOLET PETERSON— 
APPLIOANT 
versus 
in the matter of THB ESTATE OF THR LATE 
Mers. ADELAIDE ELIZABETH 
FORBES—OpposiTs Party 

Succession Act (XXXIX of 1925), ss. 276, 284, 
285, 286—Application for probate—Until caveat 
supported by afidavit has bean entered person 
opposing it, there is no contention and no suit with-. 
7 ae of s. 10, Oivtl Procedure Code (Act V 
0 a), l 

The provisions of the Succession Act olearly 
contemplate that the entry of a caveat must ba 
made by any person who wishes to oppose the 
pront of probate, and that until such caveat has 

ean entered and supported by an affidavit, there 
is no contentious proceeding and no suit and no 
defendant within the meaning of s. 10 of the Oivil 
Procedure Code. Khagan Das v. Mahant Ram Saran 
Das (3), dissented from. 

[Oase-law referred to.] 

Messrs. R. F. Bahadurji, Niamatullah, 
E. R. Kidwai and B. D. Chandra, for the 
Applicant, 


--Messrs, H. G. Walford, R P. Varma, 
FR. B. and M. H. Kidwai, for the Opposite 
Party. 


Mr. Ajit Prasad, for Mr. F. O. O'Neill. 


Order.- On July 12, 1939, an applica» 
tion for probate of `tbe will of Mrs. A. E 
Forbes was presented in this Oourt by 
Mrs. V. Peterson, an executrix thereunder. 
Another application for probate of the 
same will with a codicil thereto was pre- 
sented in the Oalcutta High Oourt on 
August 3, 1939, by Mr. O. V. Forbes, 
brother of Mrs. Peterson. The codicil 
made certain changes in the disposition 
of the property effected by the will and 
substituted Mr. F. O.' O'Neill as executor 
for Mrs. Peterson. Mr. Forbes is the other 
executor named in the will. 


A caveat was filed in the Calcutta High 
Court by Mrs. Peterson and the matter 
has now been set down by the Oalcutta 
High Court as a contentious cause. A 
copy of the formal order to this effect has 
been filed by Mr. Forbes. It shows that 
his petition for probate will be deemed a 
plaint against the caveatrix and the 
affidavit filed in support of her caveat her 
written statement. 

-It ig also stated by Mr. Forbes that an 
application was made by Mrs. Peterson 
in the Calcutta High Court under s. 10 of 
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the Oivil Procedure Code, praying for stay 
of proceedings in that Oourt on the ground 
that an application for probate had been 
made in this Court in respect of the same 
matter, and that this application for stay 
was dismissed by the Calcutta High Court. 
This statement 18 made in an application 
presented in this Oourt to-day by Mr. 
Forbes praying ander s. 10 of the Oivil 
Procedure Oode for stay of proceedings 
in this Court on Mrs. Peterson's applica- 
tion for probate The statement is 
supported by acopy of the formal order 
of the Oalcutta High Court on Mrs. 
Peterson’s application for stay, and the facts 
are admitted by her Counsel. 

In this Court an application has been 
made by Mrs. Peterson for the appointe 
ment of a Receiver and that application 
has been opposed by Mr. Forbes and also by 
Mr, O'Neill. 

A preliminary objection has been raised 
on behalf of Mrs. Peterson that neither 
Mr. Forbes nor Mr. O'Neill has any locus 
standi as neither has filed a caveat. 
Consequently, it is contended, the objec 
tions filed by them to the appointment of 
a Receiver and the application of Mr. 
Forbes for stay of proceedings under ss. 10 
and 151 of the Civil Procedure Oode cannot 
be entertained. 

I was informed by the learned Oounsel 
for Mr. Forbes in answer to my inquiry 
why, although it was clear that Mr. Forbes 
did not wish probate of the will to be 
granted to Mrs, Peterson, no caveat bad 
been filed, that it was not considered 
desirable to file a caveat, as it was 
apprehended that the application of Mr. 
Forbes for probate in the Oalcutta High 
Court might be prejudiced thereby. I 
understand that the apprehension arises 
out of the provisions of s. 10 of the Oivil 
Procedure Code. Although Mrs. Peterson's 
probate application was presented in this 
Oourt before Mr, Forbes’ application in the 
Oalcutta High Oourt, there is no suit 
within the meaning of s. 10 until a caveat 
and affidavit have been filed. It was on 
this ground, it was suggested by the 
learned Counsel who appeared for Mrs, 
Peterson, that her application for stay 
was rejected bythe Calcutta High Oourt, 
Once a caveat and affidavit have been 
filed in this Court, he also suggested, a 
suit between the parties will arise, dating 
from Mrs. Peterson's application for probate, 
and she will then be on stronger ground in 
asking for stay of proceedings in the Calcutta 


High Oourt, 


586 
“I:gave time to thé learned Counsel 
appearing for Mr. Forbes to consider 
whetber a caveat should not be filed by 
him, ‘but after consideration he informed 
the Court that he did not propose to file 
a caveat at this stage. I accordingly 
beard arguments cn the preliminary objec- 
tion. 

In support of the preliminary objection, 
I Fave been referred to a number of 
aulhorities ‘abowing that until a caveat has 
been filed and an affidavit has aleo been 
filed in support tkereof, there is no conten- 
tious prcceeding and no suit within the 
meaning of s. 10 of the Civil Procedure 
Code. 
-In Chotalal Chunilal v. Bai Kabubat, 
I. L. R 22 Bom., 261 (1) it was observed by 
the Bombay High Court that so long as a 
petition for probate is “non-contentious”, 
itis to be dealt with by the Registrar. As 
soon as it becomes “contentious”, it is to 
be treated asa plaint in a suit, and the 
suit is governed, so far as practicable, by 
the procedure prescribed by the Oivil 
Procedure Code. The petition becomes 
con’ entious not upon the entry of a caveat 
but upon the filing of an affidavit in support 
of the caveat. 

In Saroja Sundari Basak v. Abhoy Charan 
Basak, I. L. R. 41 Cal., 819 (2) the Calcutta 
High Court held tkat no question of limita» 
tion arose in the case of an application 
to set aside the grant of probate, as 
merely citing a person in a probate proceed- 
ing does not make him a defendant. The 
case must be contentious and the person 
cited must appear to oppoge the grant hefore 
he becomes a defendant. 

The same view hes been taken in Mitra’s 
Commentary on the Indian Succession 
aci para. 338 (3rd Edition) where it is 
said : ' 

“The proceeding commenced by an executor who 
applies for probate does not become contentious and 


does not acquire the character of a suit, till the caveat 
has been entered." i 


Other cases of the Calcutta High Oourt 
and the Bombay High Court are relied upon 
for this view.“ The commentary adds, 
referring tothe case of Chotalal Chunnilal 
v. Bat Kabubai, I. L. R. 22 Bom., 261 (1) 
that even the mere entry of a caveat does 
not make a proceeding necessarily cone 
tentious. It is not the filing of the caveat, 
but. the filing of the affidavit in support 
of the caveat that makes the matter cone 
tentious. 


tS 22B 261. : 
a O 819; 24 Ind. Oas. 27; A I R 1915 Oal 
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For Mr. Forbes I have been referred to a 
case of the Punjab Okief Court, Khazan 
Das and others v. Mahant Ram Saran Das, 
6 Ind. Cas. 650 (3) in which a Single Judge 


eof that -Chief Court held (in 1910) thaf a 


person can oppose the application for 
granting probate without first lodging a 
caveat. ; : 
I have algo been referred to the provi- 
sions of s. 286 of the Indian Succession 
Act according to which District Delegate 


:- ghall not grant probate in a ‘case ‘in which 


there is contention ‘as to thé grant or in 
which it otherwise appears to bim that 
probate ought not to be granted in his. 
Court. It is argued that these provisions 
are independént of the preceding provisions’ 
in a9, 2&4 and 285 about entry of a caveat 
and: that a District Delegate would be 
bound by the provisions of s. 286 in any case 
where there was contention, even if no 
caveat had been entered. 

The explanation tos. 256 defines “conten- 
tion” as the appearance of any one in 
person, or by his recognised agent, or by a 
Pleader duly appointed to acton his behalf, 
to oppose the proceeding. 

It has been contended by the learned 
Counsel for tke applicant, and I think with 
force, that at present there has been no 
appearance on behalf of the opprsite party 
to oppose the proceeding. There is, there- 
fore, no ‘ contention” within the meaning of 
s. 26 and consequently the argument 
based on this section falls to the ground. 


The provisions of the Indian Succession 
Act clearly contemplate in my opinion that 
the entry of a caveat must be made by any 
person who wishes to oppose the grant 
of probate, and that until such caveat 
has been entered and supported by an 
affidavit, there is no suit and no defendant 
within the meaning of the Oivil Procedure 
Code, Section 295 of the Indian Succession 
Act provides that when there is contention 
tLe proceedings shall take, as nearly as 
may be, the form of a regular suit in 
which the petitioner for probate shall be the 
plaintiff and the person who has uppeared 
to oppose the grant shall be the defendant, 
I must, therefore, respectfully decline to 
follow the ruling of the Punjab Chief Court 
which has been cited. 

Tam accordingly unable to take into con- 
sideration the applications which have been 
made against the appointment of a Receiver 
and for stay of proceedings in this Oourt on 
the ground that neither Mr. Forbes nor Mr, 


(3) 6 Ind, Oas, 650; 46P W R 1910. 
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O'Neill has at present any right to be heard 
in the case. 

An eatly date will now be fixed for further 
proceedings on Mrs. V. G. Peterson's 
application for probite. Meanwhile I pasg 
no orders on the application for the appcint- 
ment of a Receiver. 


B. Order accordingly. 


MADRAS HIGH COURT : 


Suit No 385 of 1934 
September 8, 1838 
MockETT, J. 

ASIATIC GOVERNMENT SECURITY 
LIFE ASSURANOE Co, Ltp.—PLAINnti¢gs 
tersus 
NEW ASIATIO INSURANNE Oo., Lp. 


—DEFENDANT3 
_ Trade name—Similarity—Suit for injunction— 
Essentials—Similarity in names held did not deceive 
public or cause confusion—Plaintiff company held 
mot entitled to injunction. 

In a suit by one company for an injunction 
restraining another company from carrying on busi- 
ness under similar name, itis not sufficient to show 
that there is a similarity of names but itmust also 
be shown that there is a reasonable probability 
- that the use of the name would result in the de- 
fendant appropriating the material advantage of 
the plaintiffs business, Before the Court will grant 
an injunction, a very high standard of affirmative 
proof is required to establish the plaintiffs’ case or 
that the similarity of the names is of itself suffici- 
ent [p £42, col. 1.] 

The plaintiffs, the Asiatic Government Security 
Life Assurance Oo, Ltd., sued the defendants, the 
New Abiatic Life Insurance Oo, Ltd. claiming an 
injunction restraining the defendants from carrying 
on business, etc., under the name of “ The ew 
Asiatic Life Aseurance Oo, Ltd” or any othername 
which included the word “ Asiatic’ which was 
likely to deceive or mislead the public into the 
belief that the defendants’ company was the same 
as the plaintiffs’ company. In the plaint the 
plaintifis alleged that their name, and particularl 
the word “ Asiatic,” had come to be associated wit 
the plaintiffs’ company inthe minds of the publio, 
that the defendants’ name substantially was the 
same as that of the plaintiffs’ company and was sa 
colourable imitation of the plaintiff company's name 
and that the defendants’ name was calculated to 
deceive the public and that considerable confusion 
was likely to be caused by a similarity of the 
names ‘There was no evidence that anybody was 
misled or any expert confused but on the contrary 
there was evidence that the plaintiff company had 


pered : | 

Held, that the defendant company’s name was not 
calculated to decsive or cause confusion between 
the two companies and thus to divert business from 
the plaintiffs tothe defendants. The plaintiffs were 
mot, therefore, entitled to an injunction. 

[Oase-law discussed. ] 

Messrs. Nugent Grant and V. Rajagopalas 
chan, for the Plaintiffs. 


Messrs. K. Rajah Ayyar and C. Venu- 
gopalachars, for the Defendants, _ 


had 
_— 
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Judgment —The plaintiffs, the Asiatic 
Government Security Life Assurance Oo., 
Ltd., sue the defendants, the New Asiatic 
Life Insurance Oo. Ltd , claiming an injunce 
tion restraining the defendants from carrye 
ing on business, etc, under the name of 
“The New Asiitic Life Assurance Oo., Ltd.” 


‘or any other name which includes the word 


‘Asiatic” which is likely to deceive or mise 
lead the public into the belief that the 
defendant's company is the same as the 
plaintifs’ company. In para, 3 of tha plaint 
the plaintiffs allege that their name, and 
particularly the word “Asiatic” had come to 
be associated with the plaintiffs’ company 
in the minds of the public. I emphasise 
“the public”. In para. 4, they allege that 
the defendants name substantially is the 
saxe as that of the plaintiffs’ company and 
isa colourable imitation of the plaintiff 
company's name. In para. 5 plaintiffs allege 
that the defendants must have known of 
the plaintiff company’s existence and desig- 
nation and thit the action of the defende 
ants in choosing and coining for themselves 
a name Aubstantially similar tothat of the 
plaintiffs is deliberate and is not bona fide. 
In para 7, they allege tbat the defendante’ 
reme 18 Calculated to deceive the public 
and that considerable confusion is likely 
to he caused by a similarity of the names. 
I obse:ved that in the plaint-title, the 
plaintiffs Lave wrongly described the defend- 
ants as an Assurance Company, whereas tke 
correct description is Insurance Company, 
and I directed the plaint to be amended 
accordingly so as correctly to describe the 
defendant company, The defendants in 
their written statement, para. 13, pleaded 
that, by reason of the plaintiff company 
being incorporated in Mysore State and not 
under the Oompanies Act, it had no right 
of suit, but that defence has not been put 
forward before me. On the other hand, the 
right of plaintiffs to sue is conceded. In 
para 9 they state that they were not aware 
ofthe existence of the plaintiff company 
either atthe time of its registration or for 
a considerable time themafter. The gene- 
ral trend of the written statement is a 
denial of tte allegations in the plaint, espe- 
cially the allegaticn that the defendants’ 
name is calculated to deceive or likely to 
cause confusion. No issues were settled, 
but I hold that the issue before. me ig 
whether the plaintiffs have proved that the 
use of tae defendants’ name is catenlated to 
deceive and so to divert business from 
plaintiffs to defendants or to cause a con- 
fusion between the two companies. This 
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topic has been the subject of a very large 
number of decisions, many of which have 
been cited before me, but I consider that the 
point I have to decide is asindicated above 
and is correctly stated in Kerly on Trade- 
marks, 6th Edn., at the bottom of p. 967. 


This suit has been tried before me in 


August ' 1938. The plaint was filed on 
October 19, 1934, nearly four years ago. The 
delay has therefore been deplorable and 
has been the subject of an investigation 
not relevant to the decision of the case, 
but the fact of the delay must be empha- 
sised for two reasons: firstly because the 
defendants say that during all this interval 
of time, the Court did not grant an injunc- 
tion, and secondly, because owing to passing 
of time the actual development of the busi- 
ness of these two companies is known, and 
I am now in a different position from that 
in which I should have been in 1934 when 
the developments in the future would natur- 
ally be matters of conjecture. I should, 
however, Bay a word about the absence of 
an application for an interim injunction. 
It seems to me to be common ground that 
at the time, it was agreed that an intertm 
injunction need not be sought and that a 
speedy trial should be had. I draw the 
inference from the records that neither 
side was specially concerned at the speedy 
trial not materialising; but it is well to say 
that the case appeared in the list an 
immens3 namber of times. It may be fer 
this reason that the question of the interim 
injunction disappeared. However, the suit 
now comes before me for trial under the 
above circumstances, I propose first of all 
to examine the facts and later to ccnsider 
the luw. in relation to the facts as I find 
them, (His Lordship after discussing the 
evidence in the case proceeded), I have 
endeavoured to summarise the evidence 
before me and have givens finding with 
regard to one aspect of the case—the 
conduct of the defendant company. 

I must now turn to what is really the 
crux of the matter, vriz. wether tke simi- 
larity in the names of the two companies 
taken with the evidences satisties me that 
the defendant company's case is calculated 
to deceive the public and to divert business 
from the plaintiffs to the defendants or to 
cause confusion between the two companies. 
A comparison of the two names is therefore 
important. The plaintifs’ name ise The 
Asiatic Government Security Life Assur- 
ance Oo., Ltd., the defendants’ is the New 
Asiatic Life Insurance Oo, Ltd. I attach 
no importance to the difference between 


ABIATIO GOV. B. L. A. OO. V. NHW ASIATIO IN. 00. (MADR.) 


1841 0 


‘Assurance’ and ‘Insurance’ for, I very mach 
doubt if the average man could be sure 
whether companies of this sort with which 
he was familiar described themselves as 
. Insurance’ or ‘Assurance’, although he 
might know the rest of the names well 
enough, The plaintiff company’s name has 
the words ‘Government Security’, Those 
words are not present ia the defendants’ 
name. Before the word ‘Asiatic’, there is 
the word ‘New'in the defendants’ name. 
It is known that the plaintiffs’ company 
must have the words ‘Registered in Mysore’ 
attached to its description, but those words 
&re abseat from the defendants’ name. One 
has only to look at the authorities to realire 
the difficulties of arriving at a decision in 
this matter. In Kerly on Trade-marks, 
Edn. 6, will be found collected on pp, 571 
to o74 examples where injunctions have 
been granted and where injunctions have 
been refused. Many of these cases have 
been cited to me and I will deal with some 
of them, but, with the utmost respect, I do 
not find the authorities of great assistance 
beyond the point where they lay down the 
law to be applied. In each case it is a ques- 
tion of fact to be decided on tke special 
facts of that case and it is interesting in 
this respect to eee how distingu'shed Judges 
have taken the view that a name was 


| likely to deceive when other distinguished 


Judges have taken exactly the opposite 
view. It must come back always to answer- 
ing one question—on the facts of the case 
before me, guided by the law laid down in 
the decided cases, has it been proved to my 
satisfaction that the defendants’ name is 
calculated to deceive or to occasion cone 
fusion? The decided cases do, however, seem 
to impress me with one idea, viz., that 
before the Oourt will grant an injunction, 
a very high standard of affirmative proof 
is required to establish the plaintiffs’ case 
or that the similarity of the names je of 
itself sufficient. In Hendriks v. Montague 
(1), James, L. J. states what the Court has 
to decide in these matters in the form of a 
question at p. 645*: 

“Now, is there such a similarity between those 
names as that the one is, in the ordinary course of 
human affairs, likely to be confounded with the 
other ? Are persons likel who have heard of 
the ‘Universal’ to be misled into going to the 
‘Universe’ ?" 

In that case the plaintiff represented the 
Universal Life Assurance Oo., and the 
defendant “The Universe Life Assurance 


ea ane 17 Oh. D 688; 50 L J Oh. 456; 44 L T 879; | 
30 160, 
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Association.” James, L. J. proceeds: 

“I should think, speaking for myself very likely 
indeed. Many people do not oare to besr in mind 
exactly the very letters of everything that they 
haye heard of, and we have had a great body of 
evidence before us of persons, whose business it is, 
to be acquainted with these Life Assurance Oom- 
panies, all of whom concur in deposing in the 
strongest possible terms that nothing is more cal- 
culated to injure an old society of this kind than 
having a new society established which has pot a 
name so similar to that of the other that it is likely 
to be mistaken for it.” 

Mr. Grant relies very strongly on this 
case. I would respectfully say that it seems 
to me clear that the name of the defendant 
company in that case must have misled and 
confused persons with regard to the plaintiff 
company, But, apart from that, there was, 
I observe, a great deal of affirmative evi- 
dence onthe point, There is none before 
me. A further circumstance is that, at its 
inception, there was included in the defen- 
dant’s advertisements’ a statement that its 
temporary offices were at Mansion House 
buildings, only about 300 yards from plain- 
siff company’s premises. Guardian Fire 
and Life Assurance Co. v, Guardian 
and General Insurance Co., Ltd. (2), is a 
decision of Jessel, M R. The plaintiff com- 
pany was incorporated in 1521 and carried 
on its business at 11, Lombard Street und 
the defendant company carried on business 
at 31, Lombard Street, and it had been 
formed to take over the good will in 
Guardian Fire and Life Assurance Co. v. 
Guardian and General Insurance Co., Ltd. 
(2) which was registered under the des- 
cription of the Guardian and General 
Insurance Co., Ltd. There was evidence in 
that case about the misdirection of letters 
and the learned Judge took the view that 
the splaintiff company was knowa to the 
public as ‘Guardian Assurance” or “Guar- 
dian Company.” He also took the view that 
the change of the name was deliberate and 
found the defendant guilty of ‘legal fraud’, 
That again seems to be a very strong case, 
Mr. Grant relies on it and says ‘here is a 
case of a company known by a shortened 
name'—a fact which appears to have been 
established but I do not think it has been 
established in this case thatthe plaintiff 
company was known to the public by its 
shortened name, however, much its title 
may have been abbreviated in the official 
publications. After all this interval of 
time, I have virtually no evidence before 
me to show that the public thought that the 
plaintiff company was known by the name 
‘Asiatic’ and as I have indicated, none of 


(3) (1881) 50 LJ On. 258,438 LT 791. 2) | 
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them have come forward to say that they 
were misled. Turton v. Turton (3) and 
Tussaud v. Tussaud (1) were cited, but 
those cases do not assist me as they are 
directed towards establishing the proposie 
tion that a man cannot be deprived of the 
use of his own name. 

Manchester Brewery Co., Ltd. v North 
Cheshire and Manchester Brewery Co, Lid. 
(5) is an interesting case. There were at 
one time two companies, tse Manchester 
Brewery Company and the North Cheshire 
Brewery Company. Tke ‘latter company 
was purchased by persons who started a 
new company named the North Cheghire 
and Manchester Brewery Company, 
Byrne, J. took the view that the defendant's 
name was not likely to deceive, but the 
Court of Appeal decided otherwise, and, as 
I understand it, the basis of their decision, 
as expressed by the Master of the Rolls, 
was that to embody the whole of the name 
of another company into & new company 
was likely to suggest tothe public that tha 
original company’s business was being 
Carried on by the new company. I observe 
in that case that oral evidence was forthe 
coming to this effect. That case is, of 
ccurse, very different from the case before 
me. Ewing Y. Buttercup Margarine Co., Ltd. 
(6) was cited and I observe that Astbury, J. 
states the question for decision on p. L* as 
I have endeavoured to state it from the 
authorities, and it would seem that since 
1917 the law has undergone no change. 
Astbury, J. thought that that case was very 
near the line, but Lord Oozens Hardy, 
M. R. considers that it was “a perfectly 
plain and clear case, not very near the line, 
but well over the line." There was appa- 
rently a great deal of affirmative evidence 
in that case, Mr. Grant relies on it very 
strongly because the plaintiff company was 
a north British concern, the nearest branch 
to the south being at West Hartlepool, 
whereas the defendant company had its 
ofice in Westminster. In that case, of 
course, the decision turned on the use of 
the word ‘Buttercup’ by tha defendant. Ag 
Bankes, L. J. said at p. 12*, “the distinc 
tive feature” of the plaintiff’s trade name 
is “Buttercup.” The learned Judges hava 
no hesitation whatever in holding that there 

(3) (1890) 480h. D 198; 61 L T 571: 38 W R 98, 

(4) (1890) 44 Oh, D 678; 59 LJ Oh. 631; 68 T 
- 38 W R 508; 2 Meg. 120. 

(£) (1898) 1 Ch. 539. 


8) (1917) 3 Oh. 1; 86L J Oh. 441; 117° L T67; 
31 RP O 959. 61S J 443;33TL RSM. | 
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wag a probability of deception and confu- 
sion, Bankes, L. J. points out, on p. 124, 
that it was not material that the business 
of the plaintiff was mainly confined to 
Scotland and parts of the North of Eng- 
land 1 would respectfully say that that 
caze seems to me to be a very clear example 
of one company using the distinctive name 
attached to the goods sold by sn earlier 
established company and that, the goods be- 
ing identical confusion would be inevitable. 
The National Bank of India v. The National 
Bank of Indore (7) is a decision of 
Mulla,, J. He emphasizes that it is not 
necessary for the plaintiff to prove frauda- 
lent intention. It would seem that the 
learned Judge was influenced, and I rese 
pectiully agree, by the fact that the plaintiff 
bank's business in gold bars was likely to 
be prejudiced by the similarity of the names, 
He was impressed by the great sim: larity 
in the names and it is on that general 
impression that the defendant’s name 
was likely to deceive that he decreed the 
plaintiff's suit. The learned Judge was 
naturally impressed by the similarily in the 
pronunciation of ‘India’ and ‘Indore’, but 
what also appears to have influnced him 
was that with this similarity in pronun- 
ciation, the defendant should Lave thought 
ft to add also the words “National Bank " 
Frem a perusal of the judgment, I would 
respecifully say that I, too, take tLe view 
that in that case the defendant's name is 
likely to deczive. Mr. Grant relies cn the 
decision of Pearson, J. in Accident In- 
surance Co. v. Accident, Disease and 
General Insurance Corporation (8). Parson, d. 
held in thal case that “elther of the 
comp inics w uld, in the ccurse of business, 
become known by a name shor'er than the 
whole name, acd that the old company 
_ (which had been in existence for 14 years 
‘ot the time of the judgment) is known as 
“the Accident Company.” The learned 
Judge c.mments on the fact that the defen- 
dant company did nct put the word 
‘Disease’ first in its name. ‘It might’ he 
observes, “as well have called itself by 
the words" “Disfase, Accident and General 
Insurance Corporation” or “put the word 
‘General’ first.” In tke form in which it did 
oome into exis‘ence, he considers there was 
a probability of deception and that the 
plaintiffs were entitled to succeed. In the 
case® before me, the defendant does not 


6 
(7) 24 Bom. LR 1181; 79 Ind, Oas. 47; A I R 1529 
Bom. 119, , 
(8) (1985)_54 L J Oh; 104. 
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begin its name with the word ‘Asiatic’ but 
puts the word ‘New’ first. Mr. Grant 
naturally relied on the judgment of 
Fletcher, J. in Ortental Government Security 
Life Assurance Co., Ltd. v. Oriental 
"Assurance Co., Ltd. (9), which, on the face 
of it, would seem very near to this case, 
because Fletcher, J. held that as the word 
‘Oriental’ has become identified with the 
plaintiff company, the defendant company 
would be restrained from using the word 
‘Oriental’ in ite name, by which I undere 
stand the learned Judge to mean that the 
word ‘Oriental’ could not be used at all, 
The plaintiffs relied very strongly on that 
case, but there the defendant company was 
known ag “the Oriental” or “the Oriental 
Assurance Oo,” and I would respectfully 
agree with Fletcher, J. in holding that the 
“Oriental Assurance Co.” would almcsi 
inevitably be confused wilh another begin- 
ning with the word ‘Oriental’ and ending 
with ‘Insurance Company. But if this isa 
decision that the use of the word ‘Oriental’ 
at all is prohibited, [ would record my 
respectful doubt as to that part and that 
part only. Tte above cases are relied on 
by Mr Grant. -- 

Mr, Rijah Iyer has also referred to certain 
authorities. Sozi’tu of Motor Manufacturers 
and Traders v. Motor Manufacturers’ etc. 
Insurance Co. (10) is a decision of 
Lawrence, J, as he then was. I do not 
think that case assists me As observed by 
Lawrence, J. at p. 685* : 

“It is important to bear in mind first, that this 
is not a case of fraud; secondly, that the business 
of the defendant company is altogether different 
from and in no way competes with the busineas of 
the plaintiff society; and, thirdly, that the name 
of the plaintiff society is descriptive and consists 
entirely of words in ordinary use in the English 
language.” 

He considers that the additien in the 
defendants name of “Mutual Insurance 
Oo.” and the absence of the word “Society 
of” are sufficient to distinguish the two 
companies. The short jadgment of 
Sargant, L. J. at p 692*, I respectfally 
suggest, differentiates that case from this 
case, Saunders v. Sun Life Assurance Co. 
of Canada (11) is an authority for the pro- 
position that, in the absence of fraud or 
dishonesty, the defendant could not be res 
trained from the use of their own name if 


it involved no misstatement of fact. The 
(9) 40 O 570; 21 Ind. Cas, 258 
(10) (1925) 1 Oh. 675; 94 LJ Oh,410; 183L T 


330; 42 RPO 307; 41 T LR 483. f 
(11) (1894) 1 Oh 537; 63 L J Oh. 2471; 8 R 135; 69 
L T 755; 42 W R315. 
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Sun Life Assurance Co. of Oanada had as 
well established a name in Canada as the 
Sun Life Assurance Society in England. 
Stirling, J. held that the defendant come 
pany must take all stepsto prevent their 
agents using the words “the Sun” or “tha 
Sun Life” without the additicn of the words 
“of Canada” in referring to their company. 
The plaintiff company had been established 
in 1810 and the defendant company in 
Oanada in 1882 after various changes in its 
description. It seems to me that that case 
would have been more relevant if this was a 
suit by the defendante against the plaintiffs 
instead of by the plaintiffs against the defene 
dants, and if the question had arisen if the 


plaintiff company having in the Mysore State. 


acquired the name of the Asiatic Govern- 
ment Security Life Assurance Oo., Ltd., 
could be restrained from using itin British 
India. Mr, Rajah Ayyar relied very strongly 
on Hopton Wood Stone Firms, Ltd. v, Gathing 
(12). That was a passing off action in which 
the Hopton Wood Stone Firms, Ltd. sought 
an injunction to restrain the defendants 
from carrying on business under the name 
of Hopton Stone and Marble Quarrying Oo., 
Ltd. and the case turned on the significance 
of the word H pton’ in relation to ‘Stone’ 
and a great deal of evidence was called 
about it; but Parker, J. at p. 626*, was 
satisfied with the undertaking by the defen- 
dants made at his suggestion that the 
defendants should carry on business as “the 
New Hopton Stone and Marble Quarrying 
Oo.” or from their proposed company under 
the name of the “New Hoption & Marble 
Quarrying Oo, Ltd.” in which case, as he 
observed, all danger of any such confusion 
. would be avoided. Parker, J. continues ; 

“The defendants consented to this suggestion and 
offer that undertaking that the word ‘New’ shall be 
the initial word of their business style and the name 
of any company they register. I accept this under- 
taking as giving the plaintiffs, all the reliefs to which 
on the tage as I find them, they would possibly be 
en 


The learned Judge had previously found 
that the plaintiffs’ stone and the defendants’ 
stone were the same and that the defendants 
were entitled to sell their stone under that 
name, but it will be seen at p. 625*, he 
observes that confusion would probably 
arise if the defendants carried on business 
or formed a company under or with the 
title of which the word Hopton” is the first 
word. And it will be seen that the learned 
_ Judge took the view that by prefixing the 


(12) (1910) 27 Patent and Trade-mark Oases 805. 
~*Page of (1910) 27 Patent and Trademark Osses— 
[Eda] 


ASLATIO Gov, 8. L. A. O0. v. NEW ASTATIO IN. CO. (MADR.) 


541 

word “new” all difficulties would be avoided. 
This is of great interest, because both the 
learned Oounsel in this case have been 
unable to refer me to any case like the case 
I have to decide-—-a case where a company 
with an established name sued another 
company with the sameor a similar name 
but with the word “new” added at the 
beginning of the latter's name. It is appro- 
priate at this stage tosay—and these matters 
must be surely matters of impression—that 
the word “new” to my mind, differentiated 
the defendant company from the plaintiff 
company even without the other difference 
which isin the title; and it is interesting 
in deciding matters of this sort which, 
except in the most flagrant cases, must 
always be of difficulty to find that so 
distinguished a Judge as Lord Parker, sitting 
then as a Judge of first instance, should 
have taken what seems to be asimilar view, 
and it is some satisfaction to mein arriving 
at this reault,to know that my impression 
was formed before the above decision 
had been brought to my notice, In 
the vast number of law suits authorities 
cited are generally relevant to questions of 
law but in this case the authorities are 
virtually decisions on questions of fact and 
indicate how questions of fact impress the 
minds of the Judges by whom ths cases 
are tried Mr. Rajah Ayyar referred to 
the following cases, Colonial Life Assurance 
Co v. Home and Colonial Assurance Co. 
(13), where Romilly, M. R, repelled the claim 
of the plaintiff c:mpany to obtain what he 
described as the monopoly of the use of the 
word “ezlonial.” In the case before me the 
plaintiffs are claiming the sole use of the 
word “Asiatic” because they claim that that 
word is thesign mark of their company. It 
seems to me that that is an untenable posie? 
tion and that they must succeed, if they 
succeed, not on that basis but on the basis 
of similarity of names. In London and 
Provincial Law Assurance Society v. 
London and Provincial Joint Stock Life 
Assurance Society (14), Shadwell, V. O. did 
not think that the defendants’ name was, 
likely to deceive. In Pean Banking 
Co. of London v. Merchants’ Joint Stock 
Bank (15), Jessel, M. R decided against the 
plaintiff company and it will be seen from 
his judgment that be arrived at his con- 
clusion on a very simple basis that he does 
not consider that the names are suffe 


(13) (1863) 33 Beay. 548; 33 LJ Oh 74 10L T 
48: 4 NR129;12 WR 783; 55 E R 482. 
(153 (1818) 17 LJ Oh. 37; 11 Jur 933, ° 
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ciently similar to deceive. Bumstead v. 
The General Reverstonary Co., Ltd. (16), was 
Teferred to. The plaintiff company’s name 
was the General Reversionary and Investe 
ment Co., and the defendants’ name was 
General Revisionary Co., Ltd. Sterling, J.’s 
Judgment is of assistance tome in that he 
states that itis not sufficient to show that 
there isa similarity of names but it must 
also be shown that there is a reasonable 
probability that the use of the name would 
result in the defendant appropriating the 
material advantage of the plaintiff's busi- 
nees. He held on the evidence and consi- 
dering the small nature of the defendant's 
business and that it was carried on in Liver- 
pool that there was no such reasonable 
probability as to justify him in interfering 
on an interlccutory application, but the 
learned Judge concludes his judgment by 
suggesting that the defendants would do 
well to change their name as soon as pose 
sible. Meikle v, Williamson (17), was cited, 
because in that case a misdirection of letters 
alone was held not sufficient and does not 
alone tend to prove that a customer who in- 
tends to deal with the one firm is likely to mis- 
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the name is calculated to deceive is entirely 
& Matter for myself, and on the alleged 
Similarity of name alone,I am not in the 
least persuaded that the plaintiffs have a 
good case. But, even adding to such simi- 
larity as there is, the statement of. the 
‘defence witness Subbiah, there still remains 
as far as I am concerned, a complete lack 
of certainty that the public spoke and 
thought of the company as the “Asiatic.” 
Even if the public did so speak of the 
plaintiff company, I am not thereby satisfied 
that they would confuse the ‘Asiatic Oom- 
pany’ with the‘New Asiatic Company.’ The 
evidence on the plaintiff's side does not 
alter any impression I have formed as to 
the probability, or perhaps I should say 
improbability, of deception by the defend- 
ants name, I am not satisfied that, because 
in insurance matters insurance experts may 
have abbreviations to refer to certain com” 
panies, it necessarily fo'lows that the public 
used the same ‘term. No expert has said 
that he was confused. I am not satisfied, if 
it is material, that any actual harm has been 
done by the defendant company. The 
Plaintiff company has, I am glad to see, 


prospered. It is notorious that a large’ 
number of insurance companies have come. 
into existence in India and the progress of. 
the plaintiff company seems to be entirely 
satisfactory. I have already emphasised : 
the very strange position in which I am‘ 


takethe other for that firm. In this cage, it is 
important, as I have already, said that there 
is no evidence that anybody w-s misled 

So much for some of the cases which 
have been cited. As I said at an early stage, 
it seems to me that, as the Oase-law ig po 


well-established, the decision must rest on, 
the facts. Putting the names side by side 
and comparing them, I can only say that it 
does not seem to me that the defendant 
company’s name was likely to mislead the 
public, that the word. “new” at the begin- 
aba, DG kaa difference, and added 
to that there are the following circum- 
stances, all of which should be taken into 
account. The plaintiff company has the 
words “Government security” which the 
defendant company has not. The plaintiff 
company is a Mysore company and must 
have the description ‘Registered in Mysore” 
added to its name. The defendant company 
lays stress On the fact that it is sponsored 
by and associated with name of Birla 
Brothers and isin Delhi. Iam not in the 
least satisfied that the plaintiff company js 
generally known asthe “Asiatic,” I do not 
consider: that abbreviations in some books, 
although not in all the books, is sufficient 
to establish that fact. I think that that is a 
fact which the plaintiff should have proved 
to my satisfaction, I agree that whéther 


ai e Ta 175, 


Placed in trying a suit for an injunction . 
when matters remained as they were for a 
period of -four years, but I ought to record 
that, had the case been tried within a week 
of its being filed, I feel Ishould have arrived 
at the same conclusion, Holding as I do 
that the defendant company's name was not 
calculated to deceive or cause confusion, 
in accordance with the legal ‘principles 
which are now s0 clearly settled, I must 
dismiss this suit with costs, but, in view of 
my last observation, [,would add again (if ` 
it is relevant for me to do 80) that, since, 
the filing of the suit, ee has happened: - 
to satisfy me that there’ has been that - 
measure of confusion and deception as. 
would entitle me to grant an injunction. - 
Two Counsel certified. 


N.B. Suit dismissed. 
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OUDH CHIEF COURT 
Execution of pence Appeal No. 16 of 


1 
September 18, 1939 
ZIA“UL HASAN AND BENNETT, JJ. 
_8.BUNYAD HUSAIN AND ANOTHER— 
. À PPBLLANTS é 
versus 
BALLABH DAS AND ANOTHER— 
— RESPONDANTE 

Civil Procedure Code (Act V of 1908), a. 48— 
Mortgage suit—Compromise decree giving certain 
time for payment of decretal amount and on failure 
final decree to be passed— Personal decree to be 
passed in case sale proceeds were insufictent—Final 
decree and subsequently personal decree passed— 
Ezecution of such decree—Time to be computed from 
date of personal decree. 

Where in a mortgage suit a compromise between 
the parties clearly provides that a preliminary and 
a final decree should be paea a preimivaty deo- 
Tee can be passed under O. XXXI , rT. 4, Oivil 
Procedure Code, and that decree can be made 
absolute on the expiry of the period provided in the 
compromise, 

here therefore in a mortgage suit-a decree is 
ona compromise providing that the judg- 
ment-debtors should have certain time for payment 
of the decretal amount as agreed in the compro- 
mise, and that in case the money was not paid 
within this period, the decree should be made 
absolute and also providing that if the sale pro- 
ceeds of the mortgaged property were found in- 
sufficient to satisfy the decree, the plaintiff should 
be at liberty to apply for a personal decree for 
the balance and the payment not having been made 
the decree is made absolute and the property put 
up to sale and the sale proceeds not being suffici- 
ent a personal decree is passed against the judg- 

ment-debtors, the time for the execution of su 
decree, for ilie purposes of s. 48, Vivil Procedure 
Code, should be computed from the date of the 
nal decree, this being the decres which is sought 

be executed, 
{Oase-law discussed and distinguished.) 


_ Ex. D, A. against the order of the Givil 
Judge, Mohanlalganj, Lucknow, dated 
November 25, 1936. 


Mr. Habib Ali Khan, for the Appellents. 


Mr. Raj Kumar Srivastava, for the Res- 
pondents. 


- Judgment.—This is an execution of 
decree appeal against the judgment and 
decree dated November 25, 1936, passed 
by the learned Civil Judge of Mohanlal- 
ganj, Lucknow, dismissing an objection in 
execution proceedings on a decree dated 
May 14,1927, obtained under O, XXXIV, 
r.-6 of the Code of Civil Procedure. 

The objection of the judgment-debtors 
was that execution was time-barred, the 
appesi having been made more than 
12 years after the date of the preliminary 
decree in the mortgage suit. 

The facts of the case were that the appel- 
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lants were sued on a mortgage and a 
decree was passed against them oncome 
promiseon April 25, 1922. This decree 
provided that the judgment-debtors should 
have 14 months’ time for payment of the 
decretal amount as agreed inthe comproe 
mise, and that in case the money was not 
paid within this period, the decree should 
be made absolute. It also provided that 
if the sale proceeds of the mortgaged 
property were found insufficient to satisfy 
the decree, the plaintiff should be at liberty 
to apply for a personal decree for the 
balance. 

Payment not having been made, the decree 
was made absolute on February 6, 1925, 
The property covered by the mortgage was 
put to sale, bul as the decree was not 
satisfied fully out ofthe sale proceeds, the 
decree-holder secured a personal decree 
T the judgment-debtors on May 14, 
1927. , 

The ccmpromise decree of April 25, 
1922, was passed against two of the de- 
fendants on ccmpromise, a third defend- 
ant, Musammat Wajib un-nisa, not being 
a party to it. Proceedings continued 
against her, anda preliminary decree was 
eventually passed against her also on July 
3], 1923. There was an appeal in the 
Oourt of the Judicial Commissioner of 
Oudh and this appeal, so far as the present 
appellants are concerned, was dismissed 
on November 20, 1924. The decree was 
made absolute on February 6, 1925, 

The present appeal has been filed only 
by the first two judgment-debtors. 

The objection of the appellants was dis- 
missed by the learned Oivil Judge, and 
after hearing their learned Counsel), we are 


of opinion that this decision is’ right. 


It has been argued on behalf of the 
appellants that when a decreein a morte 
gage suitis passed on compromise, there is 
no quéstion of a preliminary or a final 
decree, and that therefore, in the present 
case, we must look to the decree of 1922, 
and that itis this decree alone on which 
execution proceedings can be taken. 

We have been referred in support of this 
argument'to a number of authorities, but 
we donot consider that they are applice 
able to the facts of the present case, In 
the case of Khulna Loan Co., Ltd. v. 
Jnendra Nath Bose and others,(A.I. R. 
1917 P O 85) (1) it was held by their Lord- 
ships of the Privy Council that a dgcree 
directing that the mortgaged property 

(1) A IR 1917P 0 85; 45 Ind. Oas. 436° 23 O W 
N 145 (PO). s 5 
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' ghoald' be sold. and if the proceeds of 
the sale were insufficient, the balance 
should; be realised from the other proper- 
ties and the persons of the judgment- 
debtors, dces not give 12 years to the 
decree- ‘holder for proceeding against the 
person and other properties of the judge 
ment-debtor dating from the time when 
the mortgaged property has been sold, nor 
can such adecree be regarded as one 
in which the payment of money is directed 
to be made ata certain date, namely after 
the mortgaged property had been sold. 

This. case is clearly distinguishable 
frcm the case under consideration, in that 
there was only one decree which itself pro- 
vided that execution proceedings might 
be taken against the person and other 
properties of the judgment-debtor for the 
balance if the proceeds of the sale were 
insufficient, 

In Haripada Datta v. Sashi Bhushan 
Basu, (A. I.-R. 1928 Cal. 668) (2) a compre- 
- mise decree was passed in a mortgage suit 
‘whereby the decretal amount was payable 
in instalments. and in d-fault of twosuc- 
cessive kists, ihe amount could be realised 
at once and the properties under the 
solehnama were to remain under mort- 
gage. On default a final decree was pases. d 
in 1911 and the proper.y under the soleh- 
nama'was sod. In 19:0 a decree under 
O. XXXIV, r. 6 was obtained egainst the 
person of the judgment-debtor An applica: 
tion for execution was made in 1825. The 
Oalcutta High Court held that this appli- 
cation was time-barred, having been made 
more than 12 years from the date of the 
solehnama decree passed in 1909, and that 
O. XXXIV, r. 6, does not apply in the cage 
of a solehnama decree. The reason given 
was that under the solehnama decree in 
that case the decreesholder was entitled to 
execute the decree on default and there 
‘was no necessity of obtaining a personal 
decree, This was not the position in the 
case under consideration. 

Learned Counsel forthe appellants has 
contended on the basis of this and other 
rulings, namely Ishan Chandra Kundu and 
another v. Nilratan Adikari and others, 
(A. I. R. 1923 Patna 375) (3) Ganganand 
Singh and others v. Rameshwar Singh 
Bahadur and another (A I R. 1927 ‘Patna 
971) (4), Askari Hasan v. Jahangira Mal 

A I R1928 Cal 668; 114 Ind, Oas, 192; 480 L 
J 104:e1nd. Rul. (1929) Oal. "380. 

(3) AI R 1923 Pat. 375; 72 Ind. Oas. 10"; 4 PL 
T 311; lePat. L R 211; 9 Pat. 538. 

(4) ‘ALB 1937 Pat. WI; 103 Ind, Oas, 449; 0 Pat 
388; 8'P°L L 780. 


BUNYAD HUSAIN v. BALLABA Das (OUDH) 


18410 


and others, (I. L. R. 49 All, 297) (5) and 
Ahmad Mirza Beg and others v. Allahabad 
Bank, Ltd, (A. I. R 1926 Oudh 385) (6) that 
in all cases where there has been a come 
promise no question of a preliminary or 
final decree arises, and consequently, “no 
*question of a subsequent persona: decree 
for the balarce. 

In Ishan Chandra Kundu aad: another 
yv. Nilratan Adikari and: others (3) it was 
held by the Patna High Court that eto the 
compre mise petition, upon which the decree 
in a mortgage suit was made, expressly 
atated that thé decree will be considered 
as final and absolute, there was no necessity 
for any other decree. 

In Ganganand Singh and others FV. 
Rameshwar Singh Bahadur and another (4) 
the same High Oonrt held that a final decree 

under XXXIV, r. 5,is only necessary where 
there is a preliminary decree in existence 
under O. XXXIV, r.4,and that where in the 
preliminary decree there is neither a direc- 
tion as to acccunts being taken between 
the parties nor a declaration as to what 
sum would be due to the mortgagee at 
the date fixed for payment, the decree is 
not one under O. XXXIV,r. 4, either in 
‘form or in substance. ` 

In Askart Hasan v. Jahangira Mal and 
others (5) the Allahabad High Court . ruled 
that where a compromise decree provides for 
the. payment of mortgage money in iustale 
ments and does not provide for payment ona 
fixed date within.six months frem the date of 
declaring the amount.due, O. XXXIV, Tr. 4, 
has no application to the Case, and cons 
sequently it is unnecessary to ‘apply for 
a final decree in the terms of O. XXXIV, 
Tr. 5. | 

In Ahmad Mirza Beg and others v. 
Allahal ad Bank, Ltd. (6) this Court held, that 
O. XXIII, r. 3, does not Ta IG the 
necessity of two decrees, that-is a prelimie 
nary and a final, but only of one decree. In 
this case the Chief Court drew a distinction 
between a case where the plaintiff succeeds 
and the case where the matter is compromiss 
ed, and observed that O. XXXIV, r. 4, refers 
to a case where a plaintiff succeeds. This 18 
perhaps the strongest case cited on behalf 
of the appellants but ‘we do not think 
that it applies where the compromise apecial= 
ly provides for the.passing of a prenns 
nary and a final decree. 

We are supported in this view-by.a, 


(5) 49 A 297; 100 Ind. Cas. 59; 35 ALJ 107; AI É 
1927 All. 167 (È B). 
(6) AT R.1928 Oudh 385;.94 Ind. Oas. 317; 900 
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later “decision of this Oourt in P. Brij 
Mohan Narain Kaul v. Mst. Mujib Fatima 
and others (A. I. R. 1936 Oudh 173) (7) in 
which it was. beld that where a compro 
-‘mise decree in a mortgage suit is not only 
headed ‘and described as a preliminary 
decree for sale but expressly contemplates 
and provides for the passing of a final 
decree in certain eventua'ities, an- applica- 
tion fora final decree is not barred on the 
ground that the decree being one based on 
& compromise, no final decree is required. 
We have considered all the cases cited 
and we are of opinion that they are no 
authority forthe proposition that where, 
asin the present case, the compromise itself 
provides for a preliminary and a final 
decree, no such decrees should nevertheless 
be passed. In the present case the come 
promise does clearly provide that a preli- 
minary and a final decree should be-passed 
and we see no objection therefore to a 
preliminary decree being passed under 
O. XXXIV, r. 4, and to that decree being 
made absolute on the expiry of the period 
provided in the compromise. Nor in these 
circumstances do wesee any objection to 
a personal decree being awarded to the 
mortgage decree-holders afterwards for the 
balance. It isclear that in the -present 
case the decree-holders could not have exe- 
cuted their claim for the balance on either 
the preliminary or the final decree, nor was 
any such provision made by the comproé 
mise. Consequently. the authorities cited 
do not apply to the facts of the present 
case. : - 
The learned Civil Judge appears to have 
thought that time would run for the pur- 
pose of s.48o0f the Oivil Procedure Code 
from the date ofthe final decree and if 
not from that date, then from the date when 
the judgment-debtors’ appeal against the 
preliminary decree was dismissed. by the 
Judicial Commissioner, We-have not been 
shown any reason why it should not be 
computed from the date of the personal 
decree, that is from May 14, 1927, this 
being the decree which it is sought to exe- 
cute. < é 
We must note that the learned Oivil 
Judge is not quite accurate in his dates 
and this makes his judgment rather con- 
fusing. Inone place he states that the 
personal decree was passed on May 4, 
1927, in anotheron May 14,1427, In one 
place he says that the decree absolute 
was passed on May 14, 1927, while in 


(7) AIR 1936 Oudh 173; 160 Ind. Oam 174; 1986 O 
LR 47; 1986 OWN 59;8 RO 2353, 
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another. place he gives . February 6, 1925, 
as the date. The deċree absolate was 
actually passed on the latter date and the 
personal decree was granted on May 14; 
1927. 

The appeal fails is and dismissed with 


* costs. 


3, Appeal dismissed, 


RANGOON HIGH COURT 
Criminal Appeal No. 293 of 1939 
May 25, 1939 
RoBBRTS, O. J. AND Donk ey, J. 
NGA THEREIN PE— APPELLANT 
versus 
Tar KING—Opp.sitp Party 
' Evidence Act (I of 1872), 83. 133, 114, illus. (b)— 
Accomplice, if competent witness, apart from any 
uestton of pardon—Hta evidence, value of— Person 
tn possession of stolen property—Presumption, 
extent of—Penal Code (Act XLV of 1860), as. 802, 
392, 397—Murder with robbary—Common tntention— 
Possession of stolen property by one of accused— 
Whether sufficient to attribute to him common in- 
tention respecting gutlt of accused—Held on facts 
that.the accused was guilty of robbery. 

There is nothing improper in tendering an accom- 
plice as a witness, apart from any question of 
pardon, Such a person isa competent witness and 
there is no-irregularity in not sending up for trial 
every person against whom any suspicion appears, 
to exist It may, on occasions, be desirable to in- 
clude- the evidence of an accomplice for what it is 
worth withoutitendering him a pardon. The ques- 
tion of the weight of euch a a iene is, 
of course, important; since the man who does not, 
know ‘what may happen to him will naturally have 
a -strong motive for minimizing his own part in 
any criminal transaction, his evidence must be 
treated with-even greater caution than that of an 
established approver. ([p. 546, col. 3.] 

By reason of `s. 114; illus. (a), Evidence Act, the 
Court is entitled to presume that a person who is 
found in possession of property which has been 
stolen is either the receiver or the actual thief. 
The nature of the presumption which the Oourt 
should draw in eaoh individual case depends en- 
tirely upon the nature of the evidence adduced. 
Where a long interval has elapsed before the stolen 
property has been recovered, it is often unsafe to 
assume that r was the actual thief. 
The highest presumption which can be drawn from 
possession of stolen property, by itself, and in the 
absence of any other evidence, is presence at’ the 
scene of the theft. Queen-Hmpresa v. Bami (3), dis- 
tinguished, Ramsarup Stngh ve Emperor (3), dis- 
sented from. [p. 547, coL 2. l 

Where it is shown that only one person is pre- 
gent at the`scene of the theft and it is clear that 
the crime has been committed, :it may well be 
that the logical conclusion to be drawn from that 
is that the possessor of the stolen property is the 
person who committed the crime; but, in a case in 
which th are several persons involved ande the 
question 6f common intention arises, great care 
must be taken not to assume that a peresom merely 
found in possession of stolen property should have 
attributed to him, for this reason alone, a com- 
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mèn intention respecting the guilt of murder. 
g , after considering the facts and the circum- 


stances of the case that the. 
of -robbery. 


Cr. A. from the order of the Additional 


accused was guilty 


pce iong Judge, Maubin, dated March 29,, 
1939. ` 


Mr. U Kyaw Din, for the Appellant. 


Mr, Myint Thein, Government Advocate 
for the Crown. 


Roberts, C. J.—The appellant Nga Thein 
Pe was convicted by the learned Addi- 
tional: Sessions Judge of Maubin of tke 
murder of one U Shwe Gan, an old 
gentleman of 62 years of age, who wasa 
money-lender in a small way and who lived 
at Wedaung. The, deceased lived alone, 
put his ‘elder’ sister, cne Daw Nyein E, 
occupied a house close by: she is 16 years 
of:age. And she was awake during the 
night of September 16-17; hearing coughing, 
She ‘called out, “what is: wrong ?” and 
- beard’ a . voice saying that not ing was 
wrong.” But in the morning her brother was 
found to have been murdered. There weré 
two wounds, one of a comparatively unimpor- 
tant nature on the chest and one which 
must have been inflicted with great force 
and which pierced'the lung, cutting it, and 
cutting the liver, It seems clear Fom the 
doctor's evidence that it was:likely that the 
old man received the smaller wound first and, 
on flinching and turning away from it, 
put himself into a-position’ in which the 
assailant was able to inflict the fatal 
injuries caused: by the deeper wound. There 
was some delay before the examination of 
vital ‘witnesses could be undertaken. The 
Bub-Inspector of Police, Saw Washington, 
who first undertook the investigation, fell 
ill‘ after taking a statement from a man 
named Hla E on October 1, and one Maung 
Maung Gyi then took over the investiga- 
tion from him. Kyin Ma Shin, who has 
been convicted of the murder of the deceased 
was arrested and he made- a confession 
on October 7, toa Magistrate. Hla E was 
tendered as a witness for the prosecution 
at the trial. It “is, in the main, upon their 
evidence that the appellant’ was convicted 
of murder. But it is necessary most care: 
fully to analyze their account of how thig 
murder came to have been committed. 

_ Before proceeding to an examination 
of the evidence, it is desirable to Bay 
that there is nothing improper in’ tender- 
ing an” accomplice as a witness, apart 
from any ne of pardon. There is, ag 
the learned Additional Sessions Judge hgs 
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Baid, plenty of authority’ for saying that 
such a person is competent witness and 
there is no irregularity in not sending up for 
trial every persón against whom any suspicion 
appears to exist. It may, on ccvasions, 
be desirable to. include the evidence of-an 
accomplice for what it is worth without 
tendering him a pardon. The question of 
the weight of such a person’s evidence is,- of 
course, important; since the man who does nêt 
know what may happen to him will natur- 
ally havea strong motive for minimizing 
his Own part in any criminal transaction, 
and bis evidence must be treated with éven 
greater caution . than that of an established 
approver. Hla E's slory is that he was first 
approached by the appellant, Thein Pe;-to 
go with him and another man, named San 
Dun, to commit theft at U Shwe Gan's 
house : San Dun failed them, and the appel- 
lent then brogubt Kyin Ma Shin. On the 
first occasion on which they attempted to 
carry out their plan they proceeded by boat 
and found that the inmates- of the house 
had not gone to sleep. As soon ag every- 
thing was silent, they approached U Shwe 
Gan’s house, but were hailed by somebody 
and, fearing detection, they went - home, 
Two or three days later, however, the 
project was renewed, Hla-E says his wife 
woke him from sleep with thé announces 
ment that Thein Pe and Kyin Ma Shin had 
come to call him. The witness took his 
spear and dagger and Thein Pe had a 
saungedab, a crowbar and atorch:. Kyin 
Ma Shin brought a stick, pointed at -both 
ends, and a dagger. On/arriving at the 
scene, Hla E says that he remained in the 
boat and Kyin Ma Shin and the appellant 
went to open the door, and then one of them 
snapped his fingers to beckon the witness: 
Thein Pe «sked him to bring a dagger 
which Kyin Ma Shin had left in the boat 
and he thereupon gave Kyin Ma Shin's 
dagger to the appellaut, Thein Pe. The 
details of the version given by Hla E are 
impcrtant, especially woen they come to 
be contrasted with the story of Kyin Ma 
Shin. Hla E denies that Kyin Ma .Shih 
asked for the crowbar and took it from 
him and then later returned to the witness 
bringing the crowbar and asking for the 
witness's Own dagger. They then both went 
into the house and Hla E says that he 
heard the sounds like “Woo, woo; done, 
done.” After a time the appellant and Kyin 
Ma Shin came out of the house carrying.a 
silver bowl and a spitton and they got ito 
the boat. Hla E then tells a-story of Thein 
Pe giving a fall account of the crime which 
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the appellant said he had committed 
implicating himself in some detail, before 
mentioning, on their arrival home, the 
- @xtent of the booty which he had obtained. 

Now, the confession of Kyin Ma, Shin 
must be carefully compared with Hla E's 
statement. But it would first be noticed 
that they were for a long time in each 
others company and that the desirability 
of keeping them apart, such as was refer- 
red toia the Fall Bench casein The King 
v. Nga Myo (1), seems to have been entirely 
overlooked; the consequence is ttat the 
story which they tell naturally agrees ina 
great many details, but its weight is really 
not more than the weight to be attached to 
one story which istold by one whose evi- 
dence, must be received with the greatest 
Caution, Kyin Ma Shin agrees that Hla E 
remained behind in the boat. And hs says 
that Thein Pe asked him to go and get the 
crowbar and he did so and handed it over 
to the appellant Thein Pe; he was then asked 
to go and give it back to Hla E and he 
brought what he describes as “the dagger” 
from Hla E. He says Thein Pe took and 
kept “my dagger." He heard a commotion 
in the room, but saw no light, and when he 
flashed a torch and looked he found that 
Thein Pe was placing the point of his 
dagger on the side of U Shwe Gan, who had 
not yet. shouted. Thein Pe told him to 
place the point of his dagger on the chest 
and he did so and then U Shwe Gan 
caughed and the old woman cried out “what 
has happened?” and was re-assured, Now, it 
is quite clear that this story is at variance 
with the medical evidence, It sets out quite 
plainly that Kyin Ma Shin inflicted the 
slight wound on the chest but that the fatal 
wound caused by the dagger had already 
been inflicted by Thein Pe, Kyin Ma Shin 
pays, at the outset of his narrative : 


" n I flashed an electric torch and looked, I 
found U Shwe Gan lying on his side with blood on 


a mattress in the mosquito curtain, 

This shows that he is anxious for the 
Court to believe that Thein Pe had already 
stabbed. It is quite plain that just after 
receiving this wound the deceased might 
call out: but itis not true to say that he 
had not yet called out, and coughed after 
receiving the slight would on the ‘chest, as 
Kyin Ma Shin pretends. It is, therefore, 
abundantly clear that Kyin Ma Shin’s 
story of the part taken by Thein Pe cannot 
be relied upon. Moreover, it is clear that 
Kyio Ma Shin says that Thein Po‘ took 
-Kyin Ma Shin’s dagger when he was inside 
i A) (1938) Rang. 190; 175 Ind. Oas. 465; ATR 1938 
Rang. 177; 39 Or. L J 581; 10 R Rang. 494 (F B) 
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the room and took it from Kyin Ma Shin 
bimself, Hia E'a story is that he gava to 
Taein Pe Kyin Ma Shin’s dagger outside 
the huse. We regard these discrepancies 
as extremely important. If it be trus (as wa 
believe it to be proved) that Thein Pe was 
on the scene and Kyin Ma Shin's and 
Hla E's story is carefully tested, there 
i3 much ground for suspicion that 
b2tween them they have resolved to put 
the blame upon Thein Pe for the murder, 
whereas, ia our opinion, he may very well 
have been the man in the boat and have 
taken no part inthe murder at all. It was, 
of course, necessary in these narratives to 
show that Thein Pe hai a dagger and 
therefore, it is pretended that he committed 
the murder with Kyin Ma Shin's dagger: 
but there isa discrapancy a3 to the point 
in the proceedings at which he a ‘tually 
received it. And it seems extraordinary that 
Kyin Ma Shin shouid borrow Hla WS 
dagger and permit his own to be carricd 
by Thein Pe. It is quits evident, when 
Kyin Ma Shin's story is tested, that in 
the absence of any corroboration that 
Thein Pe was associited in this murder, 
the version told by these two persons cannot 
be accepted as conclusive against him., 
Thein Pe was taken tothe Police Station 
as early as September 27, and his part in 
disposing of the jawelleries must, therefore, 
have been known to the Police from the 
first. He frankly admitted that he had 
endeavoured 'to' dispose of the rings sad . 
nagats to Chianaya Pillai and, on tinding 
that he would not purchase them, to Maung 
Shein, who is by occupation a goldsmith 
and to whom the articles were sold for the 
sam of Rs. 87 odd. 

By reason of s. 114, Illus. (a), Evidence 
Act, the Court is entitled to presume that a 
person who is found in possession of 
property which has been stolen (and these 
articles have been clearly identified as bing 
proparty coming from the decsased’s house} 
is either the Receiver or the actual thief. 
The nature of the presumption waich the 
Court should drawin each individual case 
depends entirely upon the hature of the evl- 
dence adduced. Where a long interval has 
elapised before the stolen property his been 
recovered, it is often unsafe to assume bnat 
the possessor was the actual thief. But in 
this case, in our opinion, the presumption 
may reasonably be entertained that Thaia Pe 
was present at the theft, since it is most 
ualikely that the two other men, one*or other 
or both of whom murdered the deceased, 
would have taken back the booty and 
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disposed of it tọ Bomeohie, who was in no 
way concerned with (their adventure, for 
disposal. What kind of theft was it which 
Thein Pe was associated in? It seems clear 
from the statement of Hla E himself that 
originally there was merely a common inten- 
tion between these persons to commit theft 
and there is never any suggestion by any 
of them that it was thought likely that 
murder would be necessary. Nevertheless, 
it isclear that two at least of them took 
deadlyi weapons with them. The three went 
at night, waiting till all was quiet, to the 
house of this elderly gentleman in which 
he lived alone and the nature of the theft 
was such that he was being put in fear and 
in restraint by all of them; and it would be 
idle to pretend that Thein Pe was not, in 
those circumstances, guilty of robbery. 

It is, we think, desirable to` notice that 
apart from the evidence of Hla E and 
Kyio Ma Shin, Hla E's wife gave evidence 
and said that Thein Pe was one of the 
‘two men who came for her husband on the 
night in question, that she tried to persuade 
her husband not to go, that she recogniz- 
ed Thein Pe by his voice, and that they 
all went together on this expedition, There 
is, also, I think, another point in the 
evidence which shows that.Thein Pe was 
actually present on the expedition. He 


borrowed an ‘augér from .a neighbour, 


Maung Tut, at about the material time. 
This suger was taken by Thein Pe's brother, 
Maung Hla, but he said in evidence that 
he never used the auger for the purpose for 
which he had. requested the appellant 
to borrow it, as it was unsuitable: he 
pays that he asked Thein Pe to return it 
to Maung Tut. There is, therefore, evidence 
that atthe time in question Thein Pe had 
an instrumént of the kind which he is said 
to have carried upon this expedition. : 

The learned Government Advocate has also 
pointed out that certain studs which were 
found in the deceased's house were identical 
in character with those found in the house 
of the ‘appellant and it is suggested that 
small articles like that would not be given 
by thieves to anyane to dispose of and that 
their presence in the appellant's house is a 
further small point for the prosecution and 
shows that he was present in the house of 
the deceased. By itself we think this would 


have little weight: but taken in conjunction. 


with a number of small points, any one of 
which” could individually be explained, we 
think it ẹfalls into its natural place and 
we can have no doubt that the appellant 
Was present at the scene of the robbery. 
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I desire, however, to refer to two cases which 
have been the subject of some comment. 
in the judgment. One is the case in 
Queen-Empress Vv. Sami (2),. in which a 
boy named ‘Theyoo. was kidnapped, 


„lobbed and murdered by three criminals.. 


The crime was committed for the sake of 
some bangles which the boy wore. The. 
appellant Sami made a confession in which 
he admitted his guilt so far as the kidnapp- 
ing and robbery were concerned, but said. 
he had taken away the bangles before the; 
other two men proceeded to kill the boy and. 
that he had no partin the murder. There 
was in this case independent evidence that. 
he had been seen carrying the corpse and” 
there were a number of circumstances 
which entirely justified the Court incoming’ 
to the conclusion that the evidence against’ 
the appellant pointed to his guilt, not only. 
in thei:kidnapping and robbery but also in 
the murder charges. This case, however,’ 
seems to have been misunderstood and, it’ 
has been suggested, when stolen-property is. 
found in the possession of a person and it’ 
it is shown that the stolen property belonged’ 
to someone who was murdered at the time: 
of its theft, thatthe presumption can be 
drawn that the possessor of the- stolen’ 
property was not only present at the scene: 
of the |crime but must be taken tohave 
an equal share in the murder with other’ 
persons: who were there taking part in the: 
theft some one or other of whom proceeded- 
to kill the person who was being robbed. > __ 

In Ramsarup Singh v. Emperor (3) it is’ 
suggested that the presumption referred to’ 
in illus! (a) tos. 114, Evidence Act, is not: 
confined to charges of theft, but extends to 
all charges, however penal, not excluding” 
even murder. I desire, with respect, but’ 
with emphasis, to dissent from this expres- 


` gion ofi the law. The highest presumption’ 


which jcan be drawn from posesssion of’ 
sotlen property, by itself, and in the absence- 
of any| other evidence, is presence atthe, 
scene of the theft. Where itis shown that 
only one person is present at the scene of? 
the theft and it is clear that the crime has- 
been committed, it may well be that the: 
logical) conclusion to be drawn from that is: 
that the possessor of the stolen property’ is 
the person who committed the crime; but, 
in a case in which there are several persons 
involved and the question of common inten- 
tion arises, great care must be taken not: 


(2)13 M 426; I Weir 220, 


(3) 9 Pat 608; 133 Ind, Oas. 121; A IR 1930 Pat. 
513; (1980) Or. Oas. 109; 330r, L J W;1lPL T 
867; Ind! Rul. (1931) Pat, 9. 
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to assume that a person merely found in 
possession of stolen property should have 
attiibuted to him, for this reason alone, a 
common intention respecting the guilt of 
murder, For these reasons, we have set 
aside the death sentence and quashed the 
conviction under 8. 302, read with s. 34, 
Penal Code: it follows asa corollary that 
the conviction under s. 397 must be set 
aside. But the conviction under e. 392 will 
stand and the sentence of seven vears’ 


rigorous imprisonment on the second charge 
is confirmed. 


Dunkley, J.—I agree. 
_D. Appeal partly allowed, 


LAHORE HIGH COURT 
Oriminal Revision No. 958 of 1938 
November 21, 1938 
Young, O. J. AND BLAOKER, J. 
EMPEROR—PrcsgouTor 
vETsUs 


_ ,PAHLU AND orpars—AcoussD 

arnal Procedure Oode (Act V of 1598), ss. 309, 
294, 937—Assessor when expressing opinion that 
accused is guilty adding that is had personal know- 
ledge of it, acqutred during investigation — Other 
assessors holding accused not guilty — Judge should 
tgnore the expression of opinion and no new trial 
held was necessary—Question of prejudice ir one of 
fact—No prejudice but irregularity—Oase is covered 
by 3. 537—Criminal trtal—Trial by jury and asses- 
sors— Distinction in status — Assessor, if member of 
Sessions Court. 
_ At the end of a criminal trial the Sessions Judge 
mvited the opinion of the assessors. ee of them 
expressed the view that the accused were not guilty; 
the fourth said: “All thethree accused are guilty. 
I have personal knowledge about this matter. 
M knowledge was derived about three months ago 
while the case was under investigation” : 

Held, Per Division Bench.—That this expression of 
opinion did not necessitate a de novo trial with the 
aid of other assessors. The proper course for the 
Judge was simply to ignore the opinion of the assessor 
if he came to the conclusion that it was improperly 
expressed, or that he had been improperly influerced 
by extra-judicial congiderations. There was nothing 

egal in a Judge acting in that manner Emperor v. 
Lal Singh 2), distinguished. [p. 553, col. 1.) 

Per Ram Lall, J.—(In order of reference ‘—-An 
assessor is not an essential part of the Sessions 
Oourt. 

A juror stands on a higher footing, speaks with 
greater authority and takes a larger share in the desi- 
slon ofa criminal case than does an assessor and it may 
be taken as axiomatic therefore that in the absence 
of a specific prohibition an objection that could not 
be upheld regarding a juror would be ruled out in 
the case of an assessor. 

The question of prejudice is always a question of 
fact to be proved by the person raising the question, 
and where there ‘is no prejudice even if thereis an 
irregularity, the matter is completely covered by 


“AMPEROR v. PAHLU (LAH.) 


549 


the provisions of a. 537, Oriminal Procedure Code. 
mcr ei Therumatai Reddy (6), relied cn. {p. 552, 
col. 1. 


Or. R. reported by the Sessions Judge, 
Shahpur at -Sargodha, dated June 18, 


° 1938. 


Report, — During the trial of this case, 
three of the four assessors expressed 
the opinion that the case against the 
accused hag not been established, but 
the fourth held that the accused are 
guilty, adding that he had personal know 
ledge about the matter. This forth assessor 
stated further that he acquired this per- 
sonal knowledge while the case was under 
investigation, It is obvious under the cir- 
comstances that this fourth assessor having 
personal knowledge about the facts of the 
case was-not a proper person to sit as an 
assessor in the case. It ie expressely enact- 
ed in s. 294, Oriminal Procedure Oode, 
tbat if an assessor is personally acquainted 
with any relevant fact, it is his duty to inform 
the Judge that such is the case whereupon 
he may be sworn, examined, cross-examined 
and re-examined in the same Manner as 
any other witness. It is impossible, however, 
to examine this assessor: as a witness at 
this stage when the opinions of the assessors 
have bean recorded already. This has 
created an awkward sitaation for the 
Court, and the question for consideration is 
as to what the proper procedure would 
be to adopt under the circumstances. | 

There are two rulings reported in Ses 
sions Judge of Tanjore v. Thiagaraja 
Thewan, 15 Ind, Oas. 313 (1) and Emperor 
v. Lal Singh (2) in which the view taken 
was that where in the course of a trial 
it is found that one of the assessors is an 
interested person and uofit to sit as an 
assessor, there is no provision of law to 
meet suzh a contingency. It was held, 
however, that in such a case, the proper 
course is to refer the case to the High 
Court to set aside the order appointing 
the incompetent assessor and all sub- 
sequent proceedings in the trial, and the 
Sessions Judge will then be asked by the 
High Ocurt to choose another assessor and 
proceed with trial de novo. It appears to 
me that tte views expressed in these rule 
ings must govern the present case It is 
troe that in both these cases the whole of 
the prosecution evidence had not yet been 
recorded when the incompetency of the 

(1) 13 Or. L J 473; 15 Ind. Oas. 313. 


. 
9,15 L 20; 146 Ind. Oas. 446; ATR 4933 Lah. 
928; (1933 Or. Oas. 1385; 35 Or. L J 107; 36 P L R 423; 
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assessor was discovered while in the presént 


case the whole of the evidence has been: 
recorded, and it was only when the apa 
a 


was expressing his opinion that. 
declared his dwn unfitness to serve as an 
assessor in the case by saying that he had 
personal knowledge about the facts of the 
case. This slight difference between the 
facis of the rulings cited and those of the 
-- present case is, in-my opinion, immaterial. 

“It has; been mentioned already that in 
view of the provisions -of s. 294, Oriminal 
Procedure Code, this assessor was certainly 
incompetent to serve as an assessor in the 
case, and if these facts were known: at the 
beginning of the trial, he would certainly 
have been excluded from the trial. It is of 
course. regrettable that the case should 
now be held up at this stage, but it appears. 
to me that there is no other course open to 
me but to refer the matter for the orders of 
the Hon'ble Judges. The records are submit- 
ted accordingly wih the recommendation 
that the appointment of Mehr Wali Dad as 
an assessor be set aside and a de novo 


trial ordered with the aid of other asseassore.- 


The accused to be detained in the judicial 
lock-up pending further orders, Pronounce 
ed in open Court. up ee 


,, Order of Reference 


Ram Lall, J.— This is a reference by 
the learned Sessions Judge, Sargodha, 
made in the following circumstances: At 
the conclusion of a Sessions trial which 
lasted for three days the -opinion of the 
four agésessors, who assisted at the trial, 


“was invited by the learned Sessions Judge.: 
After the first three assessors had given. 


their opinion, the fourth Mehr Wali 
Muhammad gave his opinion as follows: 


“All the three accused are guilty. Ihave persoral. 


knowledge about this matter. 

‘ Court question—My knowledge was derived about 
three months ago while the case was under investi- 
gation.’ - 

, The; learned Sessions. Judge on this 
stopped the trial and made a reference to 
this Oourt recommending that the case 
be ordered to be tried de novo with the aid 
of a different,set of assesscre. The 
learned Judge was of opinion tbat the 
fourth ussessor was incompetent and his 
participation in the trial had rendered the 
whole proceedings invalid. He relied on 
two decided cases, one of this Court and 


another of the Madras Court, though, by 


an oVeraight, the learned Sessions, J udge 
says ak, it was a decision of the Calcutta 
Oourt.. In the first of these, Emperor v. 
Lal Satgh (2) decided by Jai Lal, J , one 
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of the assessors was discovered during 
the course of the trial to be an active pare 
tisan’of the accused person and on'a refer- 
ence- the High C_urt set aside the proceed: 
ings 59, far taken and directed a de novo 
trial with the help of another set of. asses-: 
Tanjore’ Vv. 
Thiagaraja Thewan lò Ind, Oas. 313 (1): 
quoted with approval by Jai Lal, J. ‘in 
the Làatore case referred to -above, “a 
Division Bench of the Madras High Oourt> 
ordered a de novo trial in a case where ib. 
was discovered, after the trial had. come > 
menced, that one of the assesssors was an 
interested party being the son-in-law of 
the man who was murdered and in 
connection with whose murder the accused 
was being arrested when he committed the 
alleged offence which was the subject of. 
the trial in question. l 
In both the reported cases it will be 
observed, the ground on which the assessor 
was held to be incompetent was that he: 
had a personal bias, in the first case in 
favour of the accused and in the second in 
favour of the prosecution. In the present 
case when the reference was made to the 
High Oourt the accused were served but 
were not represented before me. Mr. :Nand: 
Lal Salooja appeared on behalf of: the’ 
Crown on July 22, 1938, when the case was. 
first laid before me and as I was not satisfied 
that I should accept the recommendation 
of the learned Sessions Judge, I adjourned: 
the case and requested the learned Advo- 
cate-General to address me on the point. 
raised, a point which appeared to me to. 
be one of considerable importance from. 
the légal point of view and of vital interest: 
to the administration. J found that, if L 
were to accept the recommendation of the 
learned Sessions Judge, I would create-a' 
position which might enable an ‘accused 
person at a Sessions trial to bring the admi« 
nistration of justice to a perfect standstill. 
In such a state of things, it would-not be 
possible to get a Sessions trial to comé to. 
an end without tke co-operation of ‘the 
accused, for, it would always be possible 
for a friend or a‘ relation of an accused 
person to talk to an assessor about’ the 
merits of: the case before he gaye ‘his 
opinion as an. assessor -and so render the 
proceedings invalid. - 
On the other hand, if an assessor is to 
be regarded as an assential part of the 
Court to share in the task of a decision. in 
a criminal case before the Court, it is necese 
sary that this decision should be given on 
matters brought out in evidence at the trial 
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and not on presconceiyad notions of guilt 
br innocence or-on information received - 
outside the Oourt. To accept the refer- 
ence trerefore would create grave adminis- 
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facts of a case is s. 284 and that enacts 

that such an assessor or juryman should -~ 
inform the Judge- presiding at the trial“ 
that he has some personal knowledge and: 


trative difficulties but with this aspect [am 
not really concerned, if I feel certain about 
the legal position.- To reject the reference 


would possibly render the trial one as held. 


without jurisdiction. In the circumstances 
I have decided to record my own opinion and 
refer the whole case for the consideration 


of a larger Bench to be constituted by the- 


Hon'ble Chief Justice. My own view is that 
the reference should not be accepted. It is 
clear that a juror stands on a higher footing, 
speaks with greater authority and takes a 
larger share in the decision of a criminal 
case than does an assessor and ‘it may bs 
taken as axiomatic therefore that in the 
absence of a specific prohibition, an objec- 
tion that could not be upheld regarding- 
a Juror would be ruled out in the case of- 
an assessor. The grounds on which objec 
tion can be taken to a juror are specified 
in s. 218, Criminal Procedure Code. The 
objections’ that are relevant to the present: 
enquiry are based on the partiality of- a 
juror, Partiality isa valid ground for ob- 
jection but “personal knowledge of the facts 
of the case” is not specified as one of the: 
objections that can be taken. `- 

In England apparently it is a well-settled 
rule of law that a juryman may be 
sworn and examined as a witness and is 
not disqualified, by reason of his having 
given evidence, from continuing to sit as 
a Juryman and taking part in delivering 
the verdict. That this is a well-settled 
rule of practice in England was: assumed 
in Queen v. Mukta (3), decided by 
Norman and Mitter, JJ. asfar back as 170. 
This dictum was based on the aathority 
of leading cases Jike that of Mary Heath 
(4) and Lord Stafford's case .(5), Now the 
Legislature in dia must be presumed 
to have been aware of this well established 
rule and yet it was not thought fit to 
make & ‘departure from this rule. The 
matter was therefore left to be determined 
and the trial to proceed in sach circumstan- 
ces in accordance with that well-estab' ished 
rule, namely that a juror and by analogy 
also an assessor shall continue to assist 
at the trial even though he had personal 
knowledge of the subject. The only section 
of the (ode which: deals with an assessor 
having any personal knowledge of the 

3) (1870) 13 W R 60 Or, 

(4) 18 State Trials 195, 

; 48) 7 State Trials 1384, 4 


‘same way as any 


thereafter he would be sworn, examined, 
cross-examined: and re-examined in the’ 
other witness, The | 
section does not go on to say that after he 
is80 examined, he is disqualified for sitting . 
as a juryman or an assessor. Now, it- 
appears tome that, if the well settled rule - 
in England is to be followed that a juror 
who has been examined under the pro’ 
visions of s 294, Criminal Procedure Cade, 
could continue to sit as a juror and partis’ 
sipate in the decision, I cansee no reason” 
for extending to an assessor 8 disqualificae ' 
tion which does not exist in the case of a- 
juror. Of course, it is still open to the’ 
learned Sessions Judge to act under s. 294 
and examine this assessor as a Court . wite“ 
ness and it is equally open to him ‘to 
disregard the opinion given by this assessor 
if, after examining him, he ~ considers it- 
desirable to do go. Under s. 309, Criminal 
Procedure Code,a Judge is not bound to’ 
conform to the opinion of the ‘assessors, 
and it seems to me to be highly teconical’ 
to hold that in the circumstances the 
opinion of an assessor based “on personal 
knowledge in any manner Vitiates the. 
trial. a ase 
‘The two reported cases referred to by 
the learned ‘Sessions Judge were both cases’ 
in which the- assessor in question had 
a personal bias in favour of one party 
or the other and: therefore he could not be 
expected to appreciate the evidence properly 
or to give an impartial decision, and -ön 
this ground alone the two reported cages 
are distinguishable from the present case. 
Nothing further need be said regarding 
the status of an assessor as compared with 
that of a juror. In the case of jurors there 
ig provision for challenging their appoint- 
ment but no such provision has been made 
inthe case of asaessors, though in practice, 
I have known Sessions Judges gina noe 
objections based on ‘reasons of- personi 
bias, or partiality. The yeasoning of the 
learned Sessions Judge in this reference 
assumes that'an assessor is an essential 
part of the Sessions Oourt. This doea not 
appear to me to be correct. The position 
‘was considered in Emperor v. Therumalat 
‘Reddy (6), where, the jurisdiction of the 
Court was objected to on the gfound 
that an assessor who had been absent for 
some days during the trial was alfowad to 
(6) 24 M 523; 2 Weir 340. ° 
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resumé his seat and gave his opinion at 
the conclusion of the triel. Benson, J. 
there drew a distinction between the func- 
tions of a juryman and an assessor and 
observed that the jury form a tribunal 
which delivers a verdict whereas the 
assessors do not form a bcdy and each 
acts and expresses his opinion individually. 
He further pointed out the contrast bet- 
ween the two modes of trial, in the one 
case the real tribunal, being the jury aided 
and in certain matters directed by the 
Judge and inthe other the Jatter being 
the sole tribunal aided by each of the 
assesscrs. He held therefore that the 
assessors did not form members of the 
Sessions Oourt and because that was so the 
Gourt in that case was not illegally constitute 
ed if an assessor was allowed to resume 
his seat after an absence of several daya 
and itis apprehended that the same would 
have been the caseif he had never resumed 
his seat at all. 


That an assessor is not a member of the 


Oourt, is further evidenced by the fact 
that underthe Oriminal Procedure Oode 
of 1843 and also of 1861, the relevant 
section enacted that a trial before the 
Oourt.of Session and not by jury shall be 
conducted with the aid of two or more 
assessors ‘as members of the Oourt. The 
words *‘ag members of the Court" disappear- 
ed in the corresponding section of the 
Oriminal Procedure Code of 1872 and were 
not repeated either in the. Code of 1882 or 
the present Ocde of 1893 as amended in 
1923.” The opinion of an assessor thus 
- being an individual expression of his views 
on the facis of the case intended to assist 
the Judge who is the sole tribunal, it 
Appears to me that the opinion of an 
assessor which is based on material not 
brought out in evidence before-him but 
on extraneous information, can be dige 
regarded by the learned Seggions Judge 
without legal objection, if such disregard 
does not in any way prejudice an accused 
person. In the pres:nt case the opinion 
of the assesstr which has caused thia 
Teference was that the accused were guilty 
and that he had personal knowledge on 
the subject. If this opinion ig disregarded, 
as in my opinion it ehould be disregarded, 
the accused Persons Gannot be heard to 
Bay that they were ` thereby prejudiced. 
The question of prejudice is always a 
question of fact to be proved “by the 
person *raising the question and where 
there 1800 prejudice even if there is an 
irregularity the matter is ccm pletely 
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covered by the provisions of s. 537, Criminal - 
Procedure Oode, a 

Qourts have disregarded opinions of. 
assessors when they have found that the 
, a88eesors in question either were unable 
eor unwilling to appreciates the - evidence 
produced, In a case reported in Sikandar 

v. Emperor (7), the learned Sessions Judge 
found, after questioning the first assessor, : 
tbat he had not understood the case: -He 
assessor had been 
somewhat sleepy during the course of the 
proceedings and he therefore re-addressed 
the remaining assessors before inviting 
their opinion. In doing so he had clearly 
disregarded the opinion given by the first 
assessor and this course was held to be free 
from legal objection. In the present case 
it appears tome that it is open to the 
Sessions Judge eitherto disregard the 
opinion of the assessor altogether or ‘to 
use s, 540 and examine the assessor ag a 
witness under the provisions of s, 294 and 
consider the effect of any relevant evidence 
that the assessor may have to give as a 
witness- in the case. Butit seems to me 
that the course suggested by the learned 
Sessions Judge that a new trial be ordered 
is not correct. 

Finally it has been pointed out that the 
Only section under which the High Court 
could interfere in this matter is s. 561-A, 
Oriminal Procedure Code. To take action 
under that section I would have to be 
Satisfied aud give a finding that it jg 
necessary to secure the ends of justice 
that the proceedings should be set aside 
and a de novo trial held. That finding 
must be arrived at by the High Oourt 
and not bythe Sessiong Judge and I am 
far from satisfied that an order of the 
Kind recommended by the learned Sessions 
Judge would be in the interests of justice. 
I orn easily imagine cases, and the present 
case may well be such a case, where to 
hold a denovo trial would be merely to 
harass the accused. It is significant in 
this connection to note that the accused 
persons, though served, have not appeared 
before me to support the recommendation 
of the learned Sessions Judge, nor have- I 
been able to discover any ground on 
which I could hold that, apart from a 
technicality, it would be in the interests 
of justice to hold a fresh trial. It may 
well be that to order a re-trial at this stage 
would not cnly not secure the ends of, 
justice but may tend to defeat those ends. 


(7)36 P R 1918 Or;48 Ind. Cas, 883; A I R 1919 
Lah, 466; 20 Or. L J 83,; 
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- This case will- be laid before the Hon’ble 
Chief Justice for constituting a Bench 


of two or more Judges se he thinks fit to 
decide the question raised and to give 


necessary directions to the learned Sessions | 


Judge inthe matter. _ : 


Mr. M. Sleem, Advocate-General, for the 
Orown. 


Mr. Maan Lal for Mr. S. R. Sawhney, 


for the Accused, 


OPINION 


Young, C. J.—The learned Sessions 
Judge of Lyallpur has referred this case 
to the High Court for opinion. At the 
end of a criminal trial the learned Sessicns 
Judge invited -the opinion of the assessors, 
Three of them expressed the View that the 
acond were not guilty; the fourth said 
this : 4 : 

““All the three accused are guilty. I have personal 
knowledge about this matter, Court question: 


My knowledge was derived about three months 
ago while the case was under investigation,” 


, The learned Sessions Judge relying upon 
the authority. in Emperor v. Lal Singh (2) 
came to the conclusion that this expression 
of opinion by the assessor necessitated a 
a trial denoro We donot take this view 
of the case. The authority relied on by 
the learned Sessions Judge was a case 
where the assessor was found to be an 
active partisan of the accused and is not 
therefore an authority governing the facts 
of this case, Under tkose circumstances, 
_itmight have been possible for that assessor, 
being an active partisan of the accused, 
to have influenced the other assessors and 
so possibly to influence the Judge. In 
this cise, however, nothing of the sort has 
taken place. Weare of opinion that the 
proper course for the learned Judge was 
aimply to ignore the opinien of the assessor 
if he came to tLe conclusion that it was 
improperly expressed, or that he had 
been improrerly influenced by. extra 
judicial considerations. There is nothing 
illegal in a-Judge acting in that manner. 
Under these circumstances we answer the 
reference accordingly. The case will go 
back to the learned Judge and he will in 
due course deliver judgment.: As the 
learned Sessions Judge has been transferred 
to Oampbellpore, we transfer this case to 
Oampbellpore Division for determination 
by him. ! 
; De _ Answer accordingly. 
} 
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CALCUTTA HIGH COURT 
Suit No. 521 of 1936 
February 3, 1939 
= LortWILLiaMs, J. 
“RAJ KUMAR AND ANOTHER-— PLAINTIPES 
g versus i 
SHIV-A PRASAD GUPTA AND oT EBS 
“ <i y DHPENDANTS 
Hindu Law—Father—Arbitration— Disputes relat- 
ing to joint family property — Power of father or 
man to refer it to arbitration, when family 
includes minors—Partition—One member separating 
—Joint status of other branch, if aifected—Civil 
Procedure Oode (Act V of 1808} O. XXXII, r-7— 
ispute to which minors are parties referred to 
arbttration—One party applying for order directing 
arbitrators to file award and for ee on it— Minors 
through guardians ad litem applying that they have no 
objection —Provisions of O. XII, r. 7, if attracted 
—Decree—Oonsent decree — ERssentials—Agreement— 
Oorrespondence between partira —Last letter offering 
counter-proposala—Noreply or acceptance— There was 
held no concluded agreement — Arbitration — Miscon- 
duct — Error of yudgment— Held no misconduct. 
A father or other manager has power to refer to 
arbitration disputes relating to joint family property 
rovided such reference is for the benefit of the 
amily. The other members of the family including 
minors are bound by the reference and by the award 
made upon it. If the minor is a member ofa joint 
family a oy the Mitakshara Law, the father 
as karta is entit to the management of the whole 
po- paroenaly proper including the minor’s in- 
terest. [p 556, col. L 
decision of a member of Joint family to separate 
does not ‘affect the joint status of the members of 
the other branch of the family inter se, ` 
Where a dispute to which minors are parties ig 
referred to arbitration and a party makes an applica- 
tion for an order directing the arbitrators to file the 
award and for a decree on it, andthe minors through 
their guardians ad litem make a petition that they 
have no objection to the decree, the provisions of 
0. Il, r. 7, are not attracted and in such 
circumstances the Qourt is under no necessity 
to sanction anything as a condition precedent to 
filling the award and passing a decree upon it. 
Hanumantram Radhakison v. Bhionarayan (4) and 
Venkata Narashinha Naidu v. Bhashyarorls Naidu 
(5), relied on. (tbid.] a 


In a consent decree it should be and generally is 
stated that it is “by consent”. Such a statement is 
necessary and important because s. 96, Oivil Procedure 
Code, provides that no appeal sahali lie from such a 
decree. To constitute consent there must be a bargain 
between the paitiesand not a mere acceptances of the 
order offered. Davis v Chanter (1), Aldam v. Brown 
Y and Hadida v. Fordham (3), relied on., [p. 555, col. 
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Qertain letters passed between two parties, In the 
last letter one party made certain counter-offers and 
requests, There was no reply or acceptance from the 
other party: 

Held, that there was no concluded agreement. 

. The arbitrators through error of judgment allotted 
certain property which was an asset of uncertain and 
fluctuating value, upon the basis of a gross over- 
valuation, to the plaintiff's branch of the family in- 
stead of to all the branches according to their respec- 
tive shares : sg 

Held, that ‘this did not amount to miscortiuct within 
the meaning of the law of arbitration, 
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fcr the Plaintiffs. - 


Messrs. S, N. Banerjee, S. M. Bose, I. P, 
Mukherjee, H. Banerjee, B..C. Ghose, S. B. 
a ahd M. N, Banerjee, for the Defen- 

ante, ` 


Judgment. —Thbe parties in this suit are 
members of a Hindu family governed by 
the Mitakshara School of Hindu Law, whose 
ccmmon ancestor was one Badantlal. 
relationship is shown in the pedigree 
annexed to the plaint. At the time of the 
institution of the suit both the plaintiffs 
were minors, Raj Kumar has since attained 
his majority. The plaintiffs ask for a decla- 
ration’ that a decree dated February 26, 
1926, made in -the Miscellaneous Care 
No. 13 of 1926 in the Oourt of the Subor- 
dinate Judge of Allahabad, by whish effect 


was given to a partition award, is void: 


against or voidable by the plaintiffs, for a 
decree setting aside that decree’ aod cone 
gequently the partition and for conses 


quential reliefs, including partition and- 


accounts. From the time of Badanlal on- 


wards the members of the family lived 


as members of a joint Hindu. family, but 
on April 30, 1921, the defendant, Shiva 
Prasad Gupta gave notice of his-intention to 


separate and to obtain a partition of the. 


family ‘property. At that time the co- 
parceners were Raja Motichand, C. I. E, 
who -gubsequently became Raja “Bir 
Motichand, Kt., O. I. E. and died in 1934. 
(2) The defendant Gocu'chand, (3) The 
defendant Krishna Kumar. (4) The plain- 
tiff -Raj Kumar, (5) The plaintiff Bejoy 
“Kumar. (6) The defendant Jyoti Bhusan. 
\7) The defendant Harak Chand. (8) Jagat 
Bhusan, then’ an infant under the age of 
18 years, who died in cr about the month 
of February 1936, (9) Rai Mukond Lal 
Bahudur, ongrosiy a defendant, who has 
died since the institution of the suit. (10) 
The defendant Shashi Bhusan, another 
infant under the age of 18 years. (11) The 
defendant Indu Bhusan, (12) The defendant 
Shiva Prasad Gupta. 

` Thereafter it was agreed letween the 
adult members of the family that partition 
should be given effect to as from Octo- 
ber 10, 1921, and a draft deed of partition 
was prepared. But the parties could not 
come to terms, and on May v5, 1922, it 
was agreed in writing between (a) Raja 
MoticH#and and the defendant Goculechend 
and Krishna Kumar...First Party (b) The 
defendant Harak Chand...Second Party (e) 
Rai Muktnd Lal Bahadur,..Third Party (d) 


t BAJ KUMAR 0 SAlVA PRASAD GUPTA (CAL.) 
Messrs. P, C. Ghose and K, C. Mukherjee, 
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The defendant Shiva Prasad Gupta..... 

Fourth Party, that matters in difference ` 
between the parties should be referred -to-’ 
the arbitration of Pandit’ Madan Mohan ` 
Malviya and Pandit Baldeo Ram Dave. A.- 
copy of this agreement is annexed to" the’ 
plaint. The defendant Goculchand purporte - 
ed to act for himself and also.as father 

and natural guardian of the plaintiffs and-. 
as the natural guardian, of the defendant 
Jyoti Bhusan who was then a minor. It 

is contended inter alia by. the plaintiffs . 
that Goculchand had no- authority so -to 

act because Raja Motichand was then the 

elder brother of Goculchand and.was the 

head of that branch cf the family. Further ` 
that their interests were adverse to those 

of Gceulchand and that the reference to’ 
arbitration was not for their benefit and 

that Pandit Madan Mohan Malviya was for 

various reasons strongly biased in favour - 
of the defendant Shiva Prasad Gupta and- 
other defendants, and consequently, that. 
there was no proper reference to arbitration | 
on their behalf and that the reference and. 
subsequent award are not binding on them. 
The arbitrators published their award on: 
November 30, 1925, a copy of which is. 
annexed tothe plaint. The plaintiffs con- 

tend that it was not for their benefit and: 
that the arbitrators were guilty of mis- 

conduct, and that Pandit Madan Mohan 

Malviya’s self-interest and his duty as 

arbitrator were jn conflict. 

The real and substantial cause of the 
dispute between-the parties to the present 
auit centres round a part of the family proe 
perty, namely a mill known as the Bharat 
Abhyuday Cotton Mill. The plaintiffs con- 
tend that this and the business conne3ted 
therewith was an asset of uncertain and 
fluctuating value, but the arbitrators allot- 
ted this property upon the basis of a gross 
overvaluation, to the plaintiffs’ branch.of 
the family instead of to all the branches 
according to their respective shares. On 
January 19, 1926, the defendant Shiva 
Prasad Gupta made an application in the 
Oourt of the Subordinate Judge of Allahe 
abad for an order directing the arbitrators 
to file the award, and for judgment and for 
a decree in accordance therewith A copy 
of this application is annexed to the plaint. 
Goculchand was appointed to act as guar- 
dian ad litem of the plaintiffs and Moti- 
chand and Goculchand and others filed . 
petitions to the effect that they had no 
objection to the decree, which was passed on 
February 26, 1926, The plaintiffs alleged 
that this was a consent decree and contend 
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that itis not binding on them because the 
‘leave of the Court was not obtained or 
recorded under the provisions of O XXXII, 
r:7, Civil. Procedure Osde, Further they 
contend that their interests were adverse to 
those of Goculchand, and consequently that 
they were not properly represented. that 
the decree was not for their benefit that 
the Court made no inquiry to ascertain whe- 
ther it was for their benefit and did not 60 
ceriify and that Goculchand was negligent 
in failing to draw the attention of the 
Court to these facts.and otherwise in failing 
to protect their interests. The defendants 
deny all these contentions and allegations. 
A number of issues were raised and seltled 
but the most important one is founded upon 
the plaiutiffs’ allegation that the parties 
came to an agreement of compromise in or 
about the first half of the month of Febru- 
ary 1926, and that in consequence thereof 
the decree of February 26, 1926, was 
passed by concent. In the firat.place they 
contend that certain letters (Ex E), which 
passed belween Raja Motichand and: Shiva 
Prasad on January 30, 1926, and February 
ll and 12, 1926, amount to such an agree- 
ment, `- : 

"In my opinion these letters do not dis 
close any concluded agreement. In the last 
letter, Raja Motichand makes certain coun- 
ter-offers or requests, to which there was 
no reply 
Prasad. Secondly, the plaintiffs allege that 
the parties: met at Benareson February 13 
or 14, 1926. and made an oral agreement 
to compromise. Upon this issue a consi- 
derable amount of evidence both oral and 
documentary was given and tendered. I do 
not propose nor is it necessery to discuss 
this evidence in detail. The onus of proof 
lay upon the plaintiffs On this issue the 
two chief pritagcnists were Goculchand 
and Shiva Prasad. They and other witnesses 
were trying to recollecta meeting and con- 
versations which had taken place, if: at all, 
over twelve years previously. Ihave given 
earnest consideration to this very impor- 
tant issue and tothe evidence upon it and 
I have come tothe conclusion that I must 
accept the reccl'ection of Shiva Prasad and 
his: witnesses’ as being the more. likely ‘to 
be accurate. In doing 50, I have been in- 


fluenced to a large extent by the demeanour’ 


of the witnesses, The memories of Shiva 
Prasad and the other witnesses struck me as 
being more definite and accurate than those 
of'Goculchand and the other witnesses 
called on-behalf of the plaintiffs, whose 
memories appeared to .be somewhat vague 
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from or acceptance by Shiva- 
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especially by the evidence of Shri Prakash 
who was a mutual friend of the parties 
and acted throughout as a go-between and 
mediator. Moreover, though some of the 
documentary evidence was, in my opinion, 
inadmissible, the rest, which was both 
admissible and relevant undoubtedly supe 
ported the defendant's story. 

In. addition there isthe fact that throughe 
out these and other relevant proceedings, 
prior to the hearing, the plaintiffs had been 
unable t> state with any degree of precision, 
though pressed to do so, the date or dates 
upon which it is alleged that thia oral 
agreement of compromise was arrived at. 
And lastly I cannot believe that if such an 
important agreement had been made, it 
would not have been reduced forthwith into 
writing. The third contention of the plaint- 
iffs upon thia issue was that the letters to 
which I have referred (Ex. E) coupled with 
the language of the petitions filed by Raja 
Motichand and Goculechand on Febru- 
ary 16, 1926, show that the decree was a 
cosent decree, In his letter of January 30, 
1926, Raja Motichand had said fhat he 
would not fileany objection to Shiva Prasad's 
petition for a decree and was not going to, 
contest it, and in his letter of February 12, 
192%, he bad said that he was making an 
application tothe effect that he accepted 
the award, but as I have already held, 
these letters (Hx. E) did not contain any’ 
concluded agreement. In the petitions the 
petitioners stated that they had no objece 
tion to Shiva Prasad’s application or to the 
award. And inthe order of the Subordinate 
Judge it was stated inter alia that Raja 
Motichand and all the other patties had 
accepted ihe award, and it was therefore 
ordered thata decree should be drawn up 
in terms of the award, 

But in my opinion, these facts do not 
show that the decree was a consent decree, 
In a consent decree it should be and genee 
rally is stated that it is “by consent.” But 
there is nothing in the decree to suggest 
that it was made by consent. Such a state- 
ment is necessary and important because 
s. 96, Civil Procedure Codé, provides that no 
appeal shall lie from such a decree. To con- 
stitute consent there must be a bargain 
between the parties and not a mere accept- 
ance of the order offered. Davis v. Chanter 
(1), Aldam v. Brown (2) and Hadida v. 


Fordham (3). In this case, as I ehave 
(1) (1846-48) 2 Phill 545 1 Ooop P Ooot 285; 15 Sim 
93; 10 Jur. 151; 78 R R 178. . 
2) (1890) W N 116. ; 
6a) (1893) 10 T L R139, ° 
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already found, there was neither compro- 
mise nor agreement. With the defendant 


Harak Ohand who also filed a petition, the. 


plaintiffs do not even allege an agreement, 
nor with Mukund Lal. Motichand and 
Goculchand had come to the conclusion 
after consulting their legal advisers that 
it was hopeless aid a waste of money to 
resist the making of the decree and that 
resistance would jeopardise their hopes of 
obtaining some concessions from Shiva 
Prasad and the other defendants, which 
hopes were in fact subsequently realized 
and concessions made. The provisions of 
O. XXXII, r. 7, therefore were not attracted, 
and in such circumstances the Coirt wag 
under no necessity to sanction anything as 
a condition precedent to filing the award 
and passing a decree upon it. Hanamant- 
ram Itadhakison v, Shivnarayan (4), at 
pp. 269, 270* ; Venkata Narashinha Naidu 
v. Bhashyakarlu Naidu (5), at p. 54%, 


“Before msking the decree the Court 
required Goculchand to s ate expressly that 
he accepted the award on behalf of the 
plaintiffs of whom he had been appointed 
uardian ad litem, Upon the question whe- 
ther the ‘plaintiffs were properly represent- 
ed by Goculchand both in the submission 
to arbitration and upon the application for 
a decree, 1 am of opinion, that they were. 
It is true that Raja Motichand waa the 
social head of the plaintiffs’ branch of tte 
family, But he had become a figiire-head 
so far as management was concerned. For 
some years Goculchand had become the 
-active manager of the branch, and of ita 
- property and business affairs. Moreover, all 
that Gcculchand did was done with the 
approval and consent and at the instigati n 
of Raja Motichand who was himself a patty 
to all.the proceedings : 
~ “A father or other manager has power to refer to 
arbitration disputes relating to joint family property 
provided such reference is for the benefit of the 
family. The other members of the family ineludip 
minors are bound by the reference and by the natal 
made upon it. 

-If the minor is a member of a joint family 
overned by the Mitakshara Lew, father as 
Paria (manager) is eftitled to the management of 
the; whole co-parcenary property including the 
minor's interest: Mullia’s Principles of Hindu Law, 
Edn.-8 at pp: 262 and 566." 


The decision of ShivaPrasad to separate 
had not affected the joint status of the mem- 


bers of the plaintiffs’ branch of the family’ 


inter se. I have been unable to appreciate 
the plaintiff's contention that their interesis 
(4) 48 B 358 at pp. 269, 270; 48 Ind Oas, 238: A I R 


1918 Bom 423; 20 Bom. L R 970 (B.B). 
(5) 22 M 538, 
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were adveras to those of Gooulchand. In my 

opinion, there was not and, in the circumstan- 

ces could not have béen, any adverse inter- 

est. Moreover, what was done was clearly for 

the benefit of the branch and therefors-of 

the plaintiffs. The submission to arbitrae 

tion was for their benefit, and ths award 

could not have not been upset. There is no ° 
evidence of negligence or of wrongful or 

fraudulent conduct on the part of Goenl- 

chand, and I have been ‘unable to find any 

evidence of anything amounting in law to 

miscoiduct on the part of the arbitrators. 

Raja Motichand hud wanted the mill proe 

perry and business to be allotted to his 

branch at the time of the original negotiac 

tions for partition, and the arbitrators go 

decided. In so doing, it is possible that 

they were guilty of come error of judgment, 

because there seems to have been evidence 

toshow that the property had depreciated 

in value between 1921 and 1925, and it 

might have been better to have divided this: 
property among the co-parceners. according 

to their shares. But this did not amount to! 
misconduct within the meaning of the law. 
of arbitration, The plaintiffe have for mary. 
years enjoyed benefits under the decree, of 

which restitution cannot now be made, and. 

the parties cannot now be restored to their 

original position In these circumstances, 

for the reasons already stated, the plaintiffa. 
are not entitled to have the decree set, aside, 

nor tothe other reliefs claimed by them, 

and there must be judgment for the defend- 
ants with coats. 


D. Suit dismissed. 
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LAHORE HIGH COURT 
Second Appeal No. 1430 of 1932 
February 13, 1939 

ADDISON AND Ram LALL, JJ. 
MOdAMMAD YABYA ALI SHAH— 
PLaINTIFF—APPELLANT : 

Versus 
S. SARDAR ALI SHAH AND O0OTHHBug—. - 

DEereNDa\ T3— RESPONDENTS 

Muhammadan, Law — Gift — Hiba-bil-iwaz — 
Basenttals of—Mere promise 10 pay, whether amounts 
to consideration —Itegistration Act: XVI of 1908), 
as, 23, 35, 73, 75— Document presented for registration 
more than four months àäfier executton— Registration 
effected by Registrar under s. 75, without excusing 
delay under 8. 25— Legality of, 

The consideration for a Atba-bil-iwaz, must be 
actually paid and there must be a bona fide intention 
on the part of the donor to divest himself in praesenti 
toconfer it onthe donee. A 
to pay would not amount to 
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consideration. Mohan Lal v. Mahmud Hussain (2), 
" and Chiudhury Mehdi Hasan v. Mahomed H san (3), 
relied on. {p 557, col. 2.) i 
document was presented for registration five 
months after its execution. The executant then 
denied the execution On an application under s. 73 
Regigtration Act, the Registrar found that it had 


been executed andthe requirements of the law had” 


been complied with and registered it under e. 75, 
even without there being an application under 
B. 20, to extend the original period of four months: 
Held, that the registration was illegal and the 
mere fact that the Registrar found that the document 
was actually executed did not validate itfor the 
original delay of more than four months after ita 
execution was never excused under s. 25. 
_ 8. A. from the decree of the District 
Judge, Montgomery at Lahore, dated 
April 24, 1938. 


Messrs. Mehr Chand Mahajan and Yash- 
pal Gandhi, for the Appellant. 


Messre. J. N. Aggarwal and Asa Ram 
Aggarwal, for the Respondents. 


Judgment —Defendant No. 1, Sardar 
Ali Shah, is the consanguine brother of 
defendants Nos.2 to 8, Plaintiff is their 
first cousin, According to the plaint, defen- 
dant No. 1 gifted the land in suit to the 
plaintiff on May 36, 1929. On that date 
defendants Nos. 2 to 8 were admittedly in 
possession, The suit is for a declaration 
that defeudants Nos, 2 to 8 are not the 
owners of the suit land though entered as 
such in the revenue papers and for posses- 
sion of the land. It is not disputed that 
the parties are bound by Muhammadan 
Law. It is admitted that the gift was not 
followed by possession. The plaintiff, howe 
ever, contended that, as it was ahida-bil-iwaz 
Possession neednot have been given. On 
the other hand, defendants Nos. 2 to 8 
pleaded that it was agift pure and simple 
and that no consideration passed. Adverse 
possession was alleged as well as the fact 
that the document was not admissible in 
evidence as it was illegally registered. 
Lastly, it was stated that the land did not 
bélong to Sardar Ali Shah, defendant No. 1, 
but was purchased in his name benami 
when he was two years old by his and 
defendants’ father. If this is correct, his 
share in the land would only be 1/8th as 
heir of his father and he would not be con- 
petent to gift more than that share. 


The lower Appellate Court has held that 
the gift was a gift pure and simple and not 
a kiba bil-iwaz, and that no consideration 
passed, while admittedly pcssegsion did not 
` pass. For these reasons it held the gift 
bad, It also held that the document could 
Rot be produced in evidence as it was 
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defendant No. 1 and at the end 
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illegally registered. It found that adverse 
possession had been established as defen- 
dants Nce. 2 to 8 had held this land for 
more than 12 years eince 1921-22, openly 
claiming it as full owners, and further found 
that a decree, obtained by a lessee of defen- 
dant No, 1 on appeal to this Court on 
May 31,1933, did not stop adverse posses- 
sion from running as possession under that 
decree has not so far been taken. Lastly, 
it was held that the purchase was benami 
by the father who alone could have supplied 
the money in 1872 when the minor was two 
years old. This being so, the gift could 
not have been made for more than 1/8ih of 
the land, Against this decision, the plain- 
tiff has preferred this second appeal. 

It was contended before us that the ques- 
tion of possession was immaterial as that 
only arose between the donor and the 
donee, and in thie connection reliance was 
Placed upon Kalidas Mullick v. Kanhaya 
Lall (1). That was a case under Hindu Law 
where it was held that, consistently with the 
authorities in the Hindu Law, a gift, where 
the donor supports it, the person who 
disputes it claiming adversely to both donor 
aud donee, is not invalid for tie mere 
reason that the donor had not delivered 
Possession, In the present case, however, 
which is under Muhammadan Law, the 
donor repudiated the document at once and 
refused to allow it to be registered, Accorde 
ing to the document, the gift was made 
because the plaintiff had been serving 
of the 
document it is mentioned that the donee 
had executed an agreement the day before 
to pay the donor Rs, 30 per mensem ag 
maintenance, On the evidence, tke District 
Jadge has found that even if this could be 
taken to be a gift for ccnsideration, the 
consideration has never been paid Defene 
dant No, 1 did admit that he had received 
very occasionally a sum of Rs. 5 or Rs. 10, 


‘The plaintiff has been unable to produce 


any. proof of payment, either before or 
after the gift, or agreement. Defendant 
No, 1 died after the suit had been decided 
and thereafter the plaintiff-appellant tried 
to put in ‘one receipt for Rs, 30, 
dated March 17,1930, just before arguments 
in the Appellate Court, This solitary 
document was properly refused to be 
admitted at that stage, 

Besides, the consideration for a hibatdil- 
iwaz, ste s,141 of Mulla's Muhammadan 
Law, must be actually paid and there must 


. syn O 121; 1} TA 218; 4 Sar578;8 Ind. Jar, 638 
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“be a bona fide intention on the part of the 
"donor to divest himself in præsenli of the 
property and to confer it on the donee, In 
the present case it cannot be gaid that the 
consideration was actu ally paid. A promise 
to pay would not amount to that. 
if it be taken that a promise to pay 18 
‘sufficient, there has been no payment and, 
-in either case, it must be held that consider- 
ation is wanting. It also cannot be said 
that there was a bona fide intention on tte 
part of the donor to divest himself in 
presenti of the property; for he immediately 
repudiated the transaction and consistently 
maintained that position up to the date of 
“hia death. The suit was therefore’ properly 
dismissed on this ground alone, namely 
“want of consideration and non delivery of 
sessior. Ib was laid down in Mohan Lal 
v. Mahmud Husain (2) that in the case 
-df a transaction of hiba bil-twaz, actual 
payment of the consideration must be 
‘proved while a bona fide intention of 
‘the donor to divest himself tn priesentt 
of the property and to confer it upou the 
donee must also be proved: see also the 
-Privy Council decision in Chaudhury Mehdi 
Hasan v. Mahommad Hasan 13). 

Further, the suit was properly dismissed 
on the ground of illegality of registration. 
The document bears date May 30, 1929. It 
was not presented for registration till 
October 29, 1929, that is, five months after 
its exécution. It may have been that the 
lawyer considered that the month ‘of Septem- 
ber, whichis the vacation month of Oivil 
Courte, should be excluded but no attempt 
was made to argue before us that it could. 
In fact there is no vacation in the Regis- 
tration Department, and under 8. 23, Regis- 
tration Act, it is compulsory that a docu 
‘ment shall be presented for registration 
within four months of the date of its 
execution. Nobody apparently ` not'ced 
this defect, but the donor defendant No, |, 
appeared before the Sub-Registrar and 
denied execution on January 23, 1990. 
Consequently, on the same date, the Sub- 
Registrar refused registration fcr that 
reagon. A petition under 8. 73, Registration 
'Act was then put in by the plaintiff before 
the Registrar on February 15, 1930. Accord- 
ing to this section, where a Sub-Registrar 
has ‘refused to register a document bec wuse 
the executant denfes its execution, any 
‘person claiming under the document can 
= (9) 44e A 580; 67 Ind. Cas, 871; A I R 1922 All 
8471: 20 A LJ 434. 

5 hi) aS 489: 38.1 A 68; 3A LJ 405; 9 OO 108: 
10 0'W N 708; 8 Bom, L È 387,40 Ld 295, LMLT 
163 (P Q) ; 


MOHAMMAD YAHYA ALI SHAH V. SARDAR ALÌ syan (LAH) 


Even ° 


184 10 


apply tothe Registrar within 30 days:-to' 
have the document registered. Further, 
the order of the Registrar purports to be 
cne under s. 75 of the Act. and that seciion 
is to. the effect that if the Registrar’. fmds 
that the document has been executed ‘and 
that the requirements of the law have been 
complied with, he shall order the document 
to be registered. This order the Registrar 
passed on March 10, 1930, and the document 
was registered by the Sub-Registrar oh 
March 21, 1930. Before the Registrar also, 
it wasnot noticed that the document origin- 
ally had not been presented to the Sub- 
Registrar within four mentha. 


There is a provisionin the Act, namely 


8. 25, which allows the Registrar to extend 


time on payment of penalty. That section 
isto the effect that if, owing to urgent 
necessity or unavoidable accident, any dccu- 
ment executed is not presented for registra- 
tion till after the expiry of four months, the 
Registrar may, if the delay is not more 
than four months, direct that. the docu- 
ment be registered on payment of a fine 
the maximum amount of which is set forth. 
An application for this purpcse could 
have been made to the Sub-Registrar or.to 
the Registrar. Nosuch application was 
made to either. The fact therefore that the 
Registrar ordered the compulsory registra- 
ticn of this document under, g.-75:on the 
ground that it had actually been executed 
does not help the appellant; for the original 
delay -of more than four months, after. ite 
execution was never excused under g. 23. 
Tha appellant at the trial did putin a 
receipt purporting to have been issued by 
the Sub-Registrar with respect to some 
document for which a penalty had been 
taken : but as pointed out by, the lower 
Appellate Oourt, that receipt has not 
been proved and in any case could not 
referto this document as it bears date 
November 13, 1929, whereas no application 
could have been made to the Registrar 
in connection with this document till 
February or March 1930. | 

It is clear that this is not a question of 
prccedure provided for in s. 87, which lays 
down that notbing done in good faith pur- 
suantto this Act by any registering officer 
shall be deemed invalid merely by reason 
of any defect in his appointment or proce- 
dure. The law is mandatory as regards the 
limitation of four months and it is nut a 
question of procedure, In Aung Din v. 
Aung Myntt (4), a document was registered 

(4) A LR 1933 Rang.5; 14l Ind, Oas. 705; 11 R 16; 
Ind, Bul, (1983) Rang 25. 


” 1959 


' by the Sub-Registrar more than four months 
after its execution, and it was held that 
‘the Sub-Registrar had no jurisdiction to 
register the document and that the defect 
could not be cured by s. 87 of tte Act. 
There was a Letters Patent Appeal from this 
decision which upheld the order of the 
Single Judge. This is reported in U Aung 
Din v. Aunng Myint (5), The present case 
is similar and the same principle applies. 
The Sub-Registrar refused registration 
because the donor denied execution. Even 
if he had admitted execution and the Sub- 
Registrar had registered it, the registration 
would have been null and void. After the 
Sub-Registrar had properly refused regise 
tration for want of execution, there was an 
application to: the Collector under s. 73 
to order the document to be registered 
after enquiry into the question of execu- 
tion and the Oollector under 6. 75 ordered 
registration on the ground that execution 
was established, This still leaves the cir- 
cumstances that the document was not pre- 
sented originally within four months and 
there is no distinction between this case and 
the cases referred to, For this reason also 
the suit was properly dismissed. 
'. The lower Appellate Court has held that 
defendants Nos. 2 to 8 have been in adverse 
possession since 1921-22, openly claiming 
the land as their own; but it was contended 
before us that the decree obtained by the 
lessee on appeal to this Court in 1933 
stopped adverse possession from Tunning. 
On March 9, 1925, defendant No. 1 leased 
the land for six years to one Hussain Ali 
Shah, He sued to obtain possession and 
his suit was dismissed on December 23, 
1927, There was an appeal to this Court, 
which was decided on May 31, 1933, By 
that decree the lessee was directed to be 
given possession on the basis ofthe lease. 
The lessee did not execute the decree and 
in fact the decree was attached by a cre 
ditor. The creditor had the decree sold 
and it was purchased by Imdad Ali Shah, 
defendant No. 9. Up to date possession has 
not been taken under the decree It was held 
by this Oourt in Har Indar Singh v. Shiv 
“Lam (6), that the mere obtaining of a decree 
would not stop adverse possession from 
running unless possession was obtained 
under that decree. This decision purported 
to follow Subbaiya Pandaram v. Mahomed 


(9 11 R 207; u Ind, Oas. 287; Al R 1983 Rang 


194; 6 R Rang 157. 
18 L 255; 172 Ind, Oes. 259;39 PL R 951; A 
JR 1987 Lah 603; 10 R L 293, 
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Mustappa Maracayar (7). The situation 
therefore in this appealis as follows: If 
the lessee or his assign obtains possession 
under his decree, he will be holding under 
the deceased, defendent, No. l, or rather 
his heirs who are defendants Nos. 2 to 8, 
and this would bea curious situation, At 
any rate, at present the plaintiff, even if all 
other points were decided in his favour, 
would not be entitled to a decres for pos- 
session in the circumstances set out, 

-We are also in agreement with the finde 
ing of the lower Appellate Court that the 
Original purchase in the name of defendant 
No. 1 by his father in 1872. when he was 
two years old was a mere benami transace 
tion. The father was then a Tahsildar in 
that very Tahsil in which the land was 
situated and obviously could not purchase 
it in hisownname. That is why the nama 
of his infant son was used. There was no 
other person who could advance the money 
for this infant. That being s9, defendant 
No. 1 had at no time ever owned more 
than 1/3th of this land, his half-brothere 
defendants Nos. 2 to 8 being entitled 
to 7/8ths. Tnese are the only questions 
discussed before us. For the reasons given, 
we dismiss the appeal with costs. 


S. Appeal dismissed. 


' 0) 46 M 751; 74 Ind. Oas, 492; A I R 1933P 
175; 50 I A 295; 21 A-L J 730;45 M LJ 538; 9; 
Bom L R 1275:18 L W 903; (1924) M W N 65; 28, 
O, W N 493; 2 Pat L R 104; 33M LT 285; 40 OL J 
20 (PO). 
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ALLAHABAD HIGH COURT 
Second Appeal No. 834 of 1936 
January 18, 1939 
IQBAL AHMAD, J. 
GULZARI LAL—DEPENDANT—- 
ÅPPELLANT 
VETUS 
MANZOOR AHMAD—PLAINTIFp 


AND OTHERS—DsFENDANTS—RESPONDENTS 

Limitation Act (IX of 1908), Sch. I, Art. 60— 
Transaction whether oneof loan or deposit, how 
distinguished —Burden of proof — Transaction heid 
one of deposit and Art. 60 applied — Stipulation 
to pay interest did not convert it into one of 
loan, 

The burden of proving that a particular tran- 
saction was one of deposit ison the person alleg- 
ing the same and the answer to the question whe- 
ther that burden has or has not been discharged 
must dep§nd on the facts and circumstances of each 
case. The true test to determine whether a particular 
transaction is one loan or one of deposit is to 
ascertain whether the money paid or depositéd was in 
the nature of an advanué of loan so as to create the 

ationship of creditor and debtor between the partie, 


a, 
a. aS ` 


` 
Wey 
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or was merely a deposit without bringing into exist- 
ence such a relationship, 7 ; 

Where a certain amount is deposited witha firm 
and a memorandum evidencing the deposit addressed 
tothe firm and executed by the depositor, is to the 
effect “The eum of Rs. 1,000 that you have deposited 
(jama kiya hai) with me willbe handed over to you 
whenever you demand the same and I will pay you 
interest at the rate of 12 annas per cent, per mensem , 
the transaction is one of deposit and not ofa loan: 
A suit for the recovery of the amount is governed by 
Art; 60,:Limitation Act. The fact that there is an 
undertaking to pay interest, does not convert the trans- 
action into a loan. Ram Sukh Bhunjo v. Brohmoyt 
Dasi (2) and Govind Ohintaman v. Kachubhat Gulab- 
chand (3), explained. Ichha Dhanji v. Natha (1) 
and Dharam Das v. Ganga Devi (4), held no longer 
good law. 


_ 8. A. from the decision of the Additional 
Sub-Judge, Banda, dated February ¢, 1936. 
Mr. 'S. N. Seth, for the Appellant. 
Mr. M. Nasim and Begam Faruqi, for 
ths Respondents. . 
_- Judgment.—This is a defendant's appeal 


- arising out of a suit for recovery of Rs. 1,000 


principal and Rs. 379 interest. The plain- 
tiffs case was that he had deposited a sum 
of Re. 1009 with firm Hazari Lal Banwari 
Lal on September 4, 1930, and at the time of 
the deposit a memorandum evidencing the 
deposit was executed by Gulzari Lal, 
defendant-appellant. The suit was filed 
mate ‘than three years after the date of the 
alleged deposit,- vize on October 30, 1934, 
The suit was contested by the defendant 
appellant inter alia on: the ground thatit 
was barred by limitation. 
of the defendant has been overruled, by 
both the Courts below and in my judgment 
rightly. The memorandum mentioned above 


- is addressed to the plaintifl-respondent and 


is as follows : | 

“Tha gum of Rs. 1,000 that you have deposited 
(jama kiya hat) with me will be handed over to 
you whenever you demand the same and I wi 
pay you interest‘ at the rate: of 12 annas per cent. 
per mengem.” a 

It ig contended by the learned Oounsel 
for the defendant-appellant that the 
transaction evidenced by this mémorandum 
was one of loan and accordingiy the suit 
was governed by Art. 59 and:not:by Ar, 60 
of Sch. I, Limitation Aot, In support of 
this conteniion reliance has been placed 
by <the learned Counsel on. the decisions 
in Ichha Dhanji v. Natha (1), Ram Sukh. 
Bhunjo | v. Brohmoyi Dasi (2), Govind 
Chintaman v. Kachubhat Gulabchand (3) 
and eDharam Das v. Ganga Den, (4). In 
- (1) 13B 338. z ° 

3) A TR 19% Bom, 28; 73 Ind. Oas, 978; 25 Bom, L 

(4) 39 A-173; 4 A L J026; A W N 1907, 363.  ; 


~ 
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‘my judgment the cases relied upon by. 


the learned Oounsel for ‘the defendant- 
appellant do not lend support to the con- 
tention advanced by him. In Ichhe 
Dhanji v. Natha (1), it was held by the 
Bombay High Oourt that the relationship 
between a native banker and the person 


LA 
a 


depositing money with him in the ordinary ~ 


way of business is that of borrower and 
lender, and the money lodged can be 
recovered as money lent and that to such 
a suit Art. 59, Limitetion Act, applies. ‘To 
the. same effect is the decision of this Oourt 
in Dharam Das v. Gaga Dew (4). These 
decisions are of no Value sincé the amend- 


ment of Art. 60 by ihe Legislature in the ; 


year 1902. Before 1908, Art. 60 provided 
for suits “for money deposited under an 
agreement that it shall be payable on 
demand.” But by the amendment the words 
“including money of a customer inthe hands 
of his banker so payable” were added. By 
virlue of this amendment, the two decisions 
last mentioned can no longer be regarded 
as good law. In Ram Sukh Bhunjo v: 
Brohmoyi Dasi (2), it was held that the 
word “deposit” in the Limitation Act as 
distinguished from a “loan,” refers to cases 
where money is lodged-with another under 
an express trust, or under circumstances 
from which a trust can be implied, and 
in Govind Chintaman v. Kachubhai Gulab: 
chand (3), it was observed that “it is not 
clear what the Legistlature . meant by 
the word “deposited” in Art. 60 but there 
must be some difference between “money 
lent’ and “money deposited” and one can 
oniy assume that a plaintif relying upon 
Art. 60 must prove that something took place 
between the parties at the time the money 
passed which would constitute the handing 
over of the money “a deposit” and “not a 
loan.” : 
. In. the case before me the memorandum 
clearly shows that the money was entrusted 
to the defendant to be keptas a deposit. 
There are no words in the memorandum 
suggesting therelationship of a debtor and 
a creditor between the parties. -The mere 
undertaking to pay interest cannot convert 
a transaction which is in terms “a deposit” 
into a transaction ofloan. In view of the 
amendment made by the Legislature in 
Art, 60 in the year 1808, it is clear that 
mcney deposited with bank is a deposit and 


not a loan to the bank even though the 


bank may be liable to pay interest on the 
amount deposited, It is clear that Arts. 59 
and 60 deal with transactions of two 
different natures. The former spplies to 


- 
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-& transaction of loan - whereas the latter 
Article is'applicable only to deposits. The 
burden of proving that a particular transac: 
tion was one of deposit:is-undoubtedly on 
the-person alleging the same but the 
answer to the question whether that burden 
- has or has not been discharged must depend 
on the facts and circumstances of each 
case. The true'test to determine whether a. 
particular transaction is one of loan or 
one of deposit. is to ascertain whether the 
money’ paid or deposited was in the 
nature of an advance of loan so as to create 
the relationship of creditor and debtor 
| between the parties or was merely a deposit 
without bringing’ into existence such “a 
rélationship. “In the casé before me the 
memorandum clearly shows that the sum of 
Rs.. 1,000. was deposited with the defendant 
and “was not advanced as a loan. The 
Oourts below were therefore right in holding 
that the suit was governed by Art. 60 of 
Sch.. I, Limitation Act, and was not barred 
by limitation. Accordingly I dismiss this 
appeal’ with- costs. Leave to appeal under’ 
the Letters Patent is granted. ji 


Db Appeal dismissed. 
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 RoBgeTs, O.-J. AND BRAUND, J. 
MAUNG PAIK-— APPRLLANT 
DETsus ‘ 
“ MAUNG THA-SHUN—Rasponpgnt 
Burmese Buddhist Lato—-Swccéssion—Ont-of-timé 
grandson, claim -of—Such preron being” eldest , 
child of grandparents —W kether entitled to equal 
share with unci6-in estate of' his grandparents — 
Thathis parent was orasa ‘child, sf must bë established | 
—Kldest child: dying’ -ininfancy and ` survived by 
two - brothers — Hider of them ts eldest’ for the 


pu 6. TT | 
The claim of an` outof-time grandson to in- 
heritance doesnot arise through his ‘acquisition of” 
the interest of an orasa at all; itis an` independent 
right of inheritance. U Sein v. Ma Bok’ (1),-relied”on. `` 
nder the Burmese Buddhist Law an out-of-time 
grandchild ‘or’ out-of-time grandchildren who are 
entitled to-an equal share with an uncle or aunt in 
the:division of the estate of the grandparents are 
child or children of ‘the eldest child of the 
grandparents, It is not essential to the success of 
their claim to sucha share that their’ parent who 
predeceased either one or both of the grandparents 
was the orasa child, and all that is necessary to 
show is that their parent was the eldest child of the 
ndparents. Where the eldest child was a ‘son and’ 
_ diedin infancy being survived by two brothers, the 
elder of the two is eldest for the purpose and his 
Bon ig entitled to equal share with his uncle in the 
estate of his grandmother, Ksrkwood'v, Maung Sin 
(3);- Ma Aye Yinv. Ma Ms Mi (8); relied on,’ ~ b 
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Mr. U Chan Htoon, for the Appellant. 
Mr. U E Maung, for the Respondent. 


Roberts, C. J.—This Letters Patent 
App3al arises out of a suit brought by the 


e appellant Maung Paik (by his next friend) 


for the administration of the estate of his 
paternal grandmother, Daw Nyo. ‘The 
appellant's paternal grandfather was U Ba 
Oh; he. died in 1927, and at tha time of his 
death he had two sons, Maung Tha Win 
being the elder and Maung Tha Shun the 
younger. Daw Nyo was the widow of the 
deceased and she outlived Maung Tha Win, 
who died in 1931. She herself died in 1934, 
The: question is whether the appellant - ig 
entitled to a share in Daw Nyo's estate ; 
and if so, to what share? The first boro 
child of U BaOh and Daw Nyo was named 
The Lan: he died in infancy: he never 
attained, nor could have attained, the status 
of orasa. But Maung Tha Win, the father 
of the appellant, did attain the status 
of orasa; the learned Judge in second 
appeal observes that this fact has even 
been conceded. Now it is said that after 
the: death of U Ba Oh, Maung Tha Win 
behaved unfilially towards his mother; and 
there is ample evidence to support this 
contention. The Sub-Divisional Judge, 
having held that Maung Tha Win was the 
orasa Bon, held that- he became a swanutta 
or’ dogson; as‘such, then, he could not assert 
for himself the rights and privileges 
accorded to an orasa son; and up to the 
time of'his death he remained ander’ this’ 
disability.: But the present appellant is an 
outeof-time grandson; his claim to ine 
heritance does: not arise through his 
acquisition of the interest of an orasa at 
all;:it is an independent right of inheritance: 
U Seru ¢. Ma Bok (1). The claim of the 
child of an orasa does not, however, in view 
of a recent authority, fall to be considered. 
It was stated by Mya Bu, J. in Ma Hnin Yt 
v. Maung Thin, First Appeal No. 5 of 1939: 

“Under. the Burmese Buddhist Law an: out-of’ 
time grandchild or owt-of-time grandchildren who 
are entitled to an equal share with an ancele or 
aunt in the division of the estate of the grand- 
parents are the child or children of the eldest child 
of the grandparents. It is not essential to the 
succeas of their claim to such a share that their 
parent who pradeceased either'one or both of the 
grandparents -was’ the orasa child, and all that is 
necessary, to show is that their parent ‘was the 
eldest-child of the grandparents.” ' 

The judgment of the Bench of thisgase 
was no? delivered till after the judgment 
of the learned Judge in second appeal in 
the present matter. ‘The judgmenteof this 

(1) 11 R 168; 144 Ind, Cas, -308; A I R 1933 Rang, 
50; . Rul, (1988) Rang. 101,-- 
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Bench must, in our opinion, be held to 
conclude the matters raised in the present 
appeal independently of any other consis 
deration. Is Tha Win to be regarded as 
the eldest child? In Kirkwood v. Maung 
Sin (2) at p. 746 Heald, J. said : 

“I ‘think from my experience of cases under 
Burmese Buddhist Law for more than 20 years, that 

ere can be no doubt that. children who do not 
grow up are always disregarded and that the eldest 
child who reaches an age at which he or she would 
be able'to take the place of the father or mother in 
case of death would always be regarded as auratha.” 


This dictum received no adverse com- 
ment when the case was Considered on 
appeal by their Lordships of the Privy 
Oouncil. It was approved in Ma Aye Yin 
v. Ma Mi Mi (3). If the eldest surviving 
Bon can be regarded as orasa, l see no 
difficulty in considering him as the eldest 
son for the purpose of the present case. It 
does not appear to me consistent with the 
view. of the law expressed by Heald, J. to 
hold that Tha Win was not, at all material 
times, the eldest son cf U Ba Oh, even 
though he had had an elder brother, who 
_ had died at the age of twoor three years. 
Again, in Ma Hin Thu v. Maung Hla Dun 
(4), where the eldest child was a son and 
died in infancy, being survived by two 
sisters; the son of the elder was awarded a 
Share equal to that of his aunt, Twomey, J, 
said that the texts cited in s. 163 of 
Kinwun.Myingyi'’s Digest gave the issue 
of the eldest daughter a share equal to 
that of the youngest of his aunts and added 
that there seemed to be authority for 
holding that these texts applied exclusively 
to families consisting of daughters only. 
Oonsequently, in view of the recent Full 
Bench decision which I have cited, and in 
Bpite of some difficulties which we might 
have felt but for its existence, I am af 
opinion that this appeal must be allowed, 
with consequential costs,and the decree of 
the District Judge restored, except that the 
word “eldest” must be substituted for the 
word.orasa in the eighth line thereof ; 
Advocate's fee 15 gold mohurs, 


Braund, J.—I agree and have nothing 


to add. . . 
D. 


Ley 


Appeal allowed. 


(3) 2E 693 at p. 746; 84 Ind. Oaa. 567; AI R 1994 


IA ng 3 BurL J 804; 48 M L d 1: 


(3) 7! R 569; 121 Ind. Oas. 77& A IR19 
365; Ind. Rul. (1930) Rang 106. anah ane 


T 73; 15 Ind, Oas 360, 
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CALCUTTA HIGH COURT | =. 
Suit No. 851 of 1934 
February 17, 1929 
LORT WILLIAMS, J. r 
BANDO & Oo., Lrp, e. 


VETEUS i 
CORPORATION or CALOUTTA 

Caloutra Municipal Act (III of 1899, s 538— 
Suit against Corporation or Municipal Officer in 
respect of acts purporting to be done under Act— 
Notice, sf required —Suit for money payable under 
contract done and material supplied and for: 
compensation for breaches thereof whether in ` 
respect of acts purporting tobe done under Act— 
Nottce, tf necessary —Interpretation ‘of statutes— 
Statute purporting to limit rights of subject —Con- | 

Upon proper construction of s. 538, Calcutta 
Municipal Act, the limitation or qualification “in 
respect of any act purporting to be done under thig 
Act” occuring in it apply also to the Oorporation 
or any Municipal Officer or servant and not only to 
persons, “acting under the direction of the I- 
poration or any Municipal Officer or servant, 
consequently, for a suit against the Corporation; 
notice contemplated by 8. 538, is only required, if 
the suit is in respect of acta purporting to be done 
under the Act, Any enactment which purports to 
limit the rights of the subject must be  staictly 
construed, If the Legislature had desired to 
provide that no sut of any kind -should be 
stituted against the -Corporation without notice, 
it could have so provided clearly and unambiguous- . 
ly. Duke jof.Devanshire v. O'Uonnor (1), and Lewis - 

ugh v. Ashutosh Sen (2), referred to, 

Each issue arising out of the construction and 
application of s. 538, or of similar sections in 
statutes relating to the powers and obligations. of 
public authorities, must be decided upon the facta 
and the wording of the section in each parti 
case generally speaking such or similar provisions 
in statutes relating to thé powers and obligations of 
public authorities do ` not apply to suits arising 
ex contract. 

Oonsequently where the suit against the Corpora- 
tion ıs for money alleged to be payable under 
contract done and materials supplied and for. 
compensation for breaches of those contracte, the 
suit is not one “ın iespéct of acts purporting to be 
done” by the Oorporation underthe Act and is as 
such maimtainabie with previous notice to the - - 
Corporation. Prasaddas Ben v. K.S. Bonnerjee (4), ` 
Athimanntl Muhammad v. Malabar District Board 
(5), Revati Mohan Das v. Jatindra Mohan Ghosh, (6), ` 
relied on. Oorporation of Calcutta v, Asok Kumar: 
De (7), referred to. Bradjord Oorporation . v.. 
Myers (5), applied, j 


‘Mr. Sarat C. Bose, Dr. S.C. Roy, Messrs. 


4} 


- 


G.K. Dutt and K. Bose, for Bando & Co. 


The Advocate-General, Messrs. B. C. Ghose, 
S. B. Sinha and S. P, Choudhury,’ for the’ 
Corporation of Oaleutta, ~~ eee 


Judgment.—The plaintiffs claim a sum. 
of Rs. 7,43,690-3-5 for work done and 
material supplied and in respect of reten- 
tioa money and security deposits, ~ under. 
several contracts, and for compensation for’ - 
loss sustained owing to alleged breaches of 
those contracts. The défendants deny that, 
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anything is due to the plaintiffs and plead 
inter alia that the suit is barred by limita- 
tion owing to the absence of notice under 
8. 53, Oalcutta Municipal Act. It is admitied 
by the. plaintiffs that no such notice was 
given. A number of issues have been raised, 
the first being ; “Is the suit maintainable 
in the absence of notice under the provisions 
of 9,°538, Oalcutta Municipal Act?” Both 
parties have asked me to try this issue as a 
preliminary issue under O. XIV, r. 2, Civil 
Procedure Oode, and for the parposes of 
this issue, the facts alleged in the plaint 
and the contracts, copies of which are 
contained in Ex. 1, are admitted. Sec 
tion 538, Calcutta Municipal Act, so far as it 
is relevant is as follows : 

“(1) No suit shall be instituted against the Cor- 
poration or any Municipal Officer or servant, or any 
person acting under the direction of the Corporation 
or any Municipal Officer or servant in respect of any 
act purporting to be done under this Act or under 
any rule or bye-law made thereunder, until the 
expiration of one month next after wmitten notice 
has been delivered or left at the Municipal Office 
or the residence of such officer, servant or person.... 

(2) Every such suit shall be commenced within 
four months next after the accrual of the cause of 
action, and the plaint therein shall contain a atate- 
ment that a notice hag been delivered or left as 
required by sub-s, (1). ` 

It has ben argued by the learned Advo- 
cate-General on behalf of the defendant 
Corporation, firstly, that the meaning of the 
section is that notice is required of every 
Buit‘brought against the Corporation’or any 
Municipal Officer or servant, and secondly, 
that the present suit has been instituted in 
respect of acts purporting to be done under 
the Oaloutta Municipal Act, The first con 
tention depends mainly upon the punctua- 
tion of the section. It is argued that the 
limitation or qualification “in respect of any 
act purporting to be done under this Act” 
does not apply to the Corporation or any 
Municipal officer or servant but only to 
persons, “acting under the direction of the 
Corporation or any Municipal Officer or 
servant.” The argument is unsound for the 
following reasons : “In an Act of Parliament 
there are no such things as brackets any 
more than there are such things as stops :” 
Duke of Devonshire v. O'Connor (1), Lord 
Esher, M, R. : [see no reason why this rule 
should not apply to acts of the Bengal Legis- 
lature as it was applied to Art, 48, Limita- 
tion Act, in Lewis Pugh v. Ashutosh Sen (2) 


(1) (1890) 24 Q B D 468, 59L JQBR08; 68 LT 
17; 38 W R 420; 54 JP 740. °. 

(2) 56 I A 93 at-p. 100; 114 Ind. Cas. 604; A I R 
1929 P O 69; 8 Pat 516; 330 W N323; 29 L W 449; 
10 PL T 155;60 WN 151; 49 O L J 415, 81 Bom 
L R703; (1929) A L J170;56M LJ 517; Iud. Rul, 
(1989) P O 1164P 0). - 
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where at p. 100, Lord Warrington of Olyffe 
remarked that, ‘if the Article is read 
without the commas inserted in the print, as 
& Oourt of Law is bound to do, the meaning 
ig reasonably clear.” In previous Acts 
tegulating the activities of the Oorporation 
or its predecessors, there were Sections ana» 
logous to s. 538. Thus, 8. 226, Municipal 
Act for the Town of Calcutta 1863, provided 
that : 


“No action shall be brought against the Justices, or 
any of their officers, or any person acting under the 
direction of the Justices, for anything done or intend- 
ed to be done under the powers of this Act until the 
expiration of one month next after notice in writing 
shall have been delivered, do..." 


Section 357, Calcutta Municipal Oongolie 
dation Act, 1876, provided that : 

“No suit shall be brought against the Oommis- 
eloners, or any of their officers, or any person acting 
under their direction, for anything done, or purport- 
ing to be done, under this Act until the expiration of 
one month, &o.... a | 

Section 427, Oalcutta Municipal Counsolie 
dation Act 1888, provided that : 

“No suit shall be brought against the Commis- 
sioners, or any of their officers, or any person acting 
under their direction, for anything done, or purport- 
ing to be done, under this Act until the expiration of 
one Month, déo....” | 

Section 634, Calcutta Municipal Act, 1899, 
provided that: 

“No suit shall be instituted against any Municipal 
authority, officer or servant, or any person acting 
under the direction of any Municipsl | authority, 
officer orservant, in respect ot any aot purporting to 
be done underthis Aot or any rule, bye-law or 
regulation made hereunder, until the expiration of 
one month, &c....” 


It is clear (with or without the punctua- 
tion) that the limitation or qualification 
contained in each of these sections applied 
tothe Justices and Commissioners, and the 
Municipal authority, and their officers and 
servants, justas much as to persons acting 
under their direction, and it is inconceiv- 
able that the Legislature would seek to 
alter the law oriutended so todo, by merely 
altering the punctuation of a section. This 
is confirmed by the fact that when the Bill 
preceding the present Act was before the 
Legislative Oouncil, certajn suggested 
amendments to cl. 929 (which became 
s. 538 in the Act) were drawn attention to 
in the Statement of Objects and Reasons, 
but nothing was said about any alteration 
such as has been suggested on behalf of the 
defendant Oorporation. Moreover, any 
enactment which purports to limit the 
rights of the subject must be strictly cons. 
trued, If the Legislature had desired to 
provide that no suit of any kind should be 
instituted against the Oorporatioa without. 
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notice, it could have so provided clearly 
and unambiguously, as for example, has 
been: provided in e. 80, Oivil Procedure 
Oode, with regard to the Secretary of State 
for India in Council. The second contention 
raises a more difficult question. It is argued 
on behalf of the plaintifis that the present 
suit is not within the section because itis a 
suit arising ex contractu for work done and 
material supplied. The proposition has been 


stated concisely in Vol. 26 of the Hailsham’ 


edition of the Laws of England, p, 294, 
para..612 as follows : 

“The performance, or breach of a contract which 
a public authority has the power, but not the duty 
to make, is not within the protection.” 

This ‘refers to the protection given by 
S. 8, Public Authorities Protection Act, 1893, 
which so far as is relevant, is as follows : 

“Where after the commencement of this Act any 
action,: prosecution or other proceeding is com- 
menced in the United Kingdom against any person 
for any act done in pursuance, or execution, or 
intended execution of any Act of Parliament, or of 
any public duty or authority, or in respect of any 
alleged neglect or default in the execution of any 
such Act, duty or authority, the following provisions 
shall have effect: 

(a) The action, prosecution or proceeding shall 
not lie or be instituted unless it is | commenced 
within six months next after the act, neglect, or 
default complained of." 


The leading authority on the subject is 
the: case in Bradford Corporation v. Myers 
(3). The defendants, a Municipal Corpora- 
tion, were authorized by statute to carry 
on. the -undertaking of a gas company, and 
were bound to supply gas tothe inhabitants 
of a district. They were also authorized to 
sell the coke produced in the manufacture 
2 the gas, though they were not bound to 

O BO, 
coke to the plaintiff and owing to negligence 
shot it through his shop window. More 
than six months afterwards the plaintiff 
commenced an action of negligence against 
the defendauts. The defendants pleaded 
s. 1, Public Authorities Protecition Act, 1593, 
as & bar to the action. It was held inter 
alia that the act complained of was not 
an, act donein pursuance or execution or 


intended execution of any statute or in- 


respect of any neglect or default in the 
execution of any such statute, and that the 
protection given by the section extends to 
any.act done in the direct execution of a 
statute, or in the discharge of a duty owed 
tothe public orin the exercise of a public 
authority. Lord Buckmaster, L, O. regarded 
these latter words as. meaning a duty 
owed to all the public alike or an authority 


(3) (1916) 1 A O 242; 85 LJ KB 146; 114 L T 83; 
ROJ P 121; 14 L GR 130; 60 SJ 74; 33T L R113. 


BANDO & CO., LTD. V. CORPORATION OF OALOUTTA (OAL,) 


They contracted to sell and deliver- 


18410 


exercised impartially with regard to all the 
Public, and not to duties and authorities 
which are not public. There was no oblig- 
tion upon the local authority to dispose 
of their residual products by sale, still 
less was there any duty to dispose of them 
to the plaintiff. No memberof the public 
could have complained if the plaintiff had 
not been supplied, nor had any member of 
the public the right to require the local 
authority tocontract with him. These words, 
in my opinion, are clearly applicable to the 
facts and circumstances of the present case, 
Their Lordships attempted without much 
success, to discover some clear principle 
which could be followed when applying the 
section to particular cases. 

In my opinion, the most that can usee 
fully be said is that generally speaking 
such or similar provisions in statates relate — 
ing tothe powers and obligations of public 
authorities do not apply to suits arising ex 
contractu, though they may ia particular 
cases: Prasaddas Sen v. K. B. Bannerjee 
(4) per Raukin, O. J. at p. 1134, Athimannd | 
Muhammad v. Malabar District Board (9 
per Varadachariar, J. at p. 749 an 
Revatt Mohan Das y. Jatindra Mohan Ghosh 
(6). The decision in Bradford Corporation 
v. Myers (3) and other decisions in English 
cases upon which that decision was founded 
have been followed consistently by Indian 
Oourts,.when considering similar ‘though 
differently worded provisions in Indian 
Statutes. Many of these cases were decided 
prior to the passing of the Oaloutta 
Municipal Act of 1923. It must be pre 
sumed that the Bengal Legislature had 
notice of these decisions, and if it had 
intended to alter the law so as to apply 
the provisions of s. 538 to all suits arising 
out of contract, -including contract such as 
those in the present suit for work done 
and material supplied, it could have done 
so clearly and unambiguously. Apparently 
the only - reported decision touching the 
construction of s. 538, Oalcutta Municipal 
Act, is in Corporation of Calcutta v, Asok 
Kumar De (7). In that case the plaintiff 
sued the-Corporation for the recovery of 

(4) 57 O 1127 at p. 1134; 130 Ind. Oas, 903; A I R 
1931 Cal 61; Ind. Rul. (1931) Cal 423. 

(5) 58 M 746 at p. 749; 155 Ind. Oas. 391: A I R 
1933 Mad 213; 68 M L J 125; 41 L W 43; (1935). MW 
N 2d; 7 RM 560. 

(6) 61 IA 171, 148 Ind. Oas. 482; A I R 1934 PO 
98; 610 470:6 R PO 181; OY 
N 463; (6 M LJ 506; (1934) M W N 381; 39 L W 504; 
TEn J 406; 59 OL J 252; 38,Bom L R 544 


(PO). 
(7) 55 O 1281; 113 Ind, Cas, 166; A IR 1928 Cal 
743; 88 O W ON 515, 
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& sum of money due to the plaintiff out of 
the Provident -Fund established by rules 
under the provisions of s. 56 (d) of the 
Act, which it had paid in error to another 
Claimant named Kunjalal. Rankin, O.J. 
Said ‘af p. 1236* as follows: i 

“The first (issue) is whether the suit is barred by 
limitation. That appears to have reference to the 
special provisions of s. 538, Oalcutta Municipal 
Act... ...The learned Judge has rightly refused to 
entertain that argument because that section applies 
to suits against the Corporation in respect of 
any act purporting to be done under the Caleutta 
Municipal Act or ander any rule or bye-law made 
thereunder. This is not a suit against the Oorpora- 
tion for any act which they justify or oan justi 
ander the powers conferred by the Oaloutta Muni- 
cipal Act, 1923. This is not a suit for damages for 
having paid money to Kunjalal It is a suit 
ba Jalana the Oorporation asking them to pay a sum 
ie which the plaintiff says they owe to 

Each issue arising out of the constrac- 
tion aud application of s. 538, or of simi- 
lar sections in statutes relating to the 
powers and obligations of public autho- 
rities, must be decided upon the facts and 
the wording of the Section in each parti- 
cular case. I am satisfied that a suit such 
ag this for money alleged to be payable 
under contracts for work done and material 
supplied and for compensation for breaches 
of those contracts does not come within the 
provisions of s. 538, Calcutta Municipal 
Act, and there must be judgment for the 
Plaintiffs upon this issue with costs. - 


D. Suit decreed. 
* Page of 55-0—[&d] 
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OUDH CHIEF COURT 
Second Oivil Appeal No. 333 of 1936 
October 2, 1939 
Zia-UL Hasan AND BBNNBTT, JJ. 
Thakur LAL RAM PARTAP SINGH 
— PLAINTIRR— APPRLLANT 


VETUS 
GANGA PRASAD AND ANOTARR— 


DBEFBNDANTS—RESPONDENTS 

Usurious Loans Act (X of 1918 as amended by 
U. P. Act XXII of 1934), s. 3 — Berecution of three 
mortgages, second to pay off first and third to pay off 
second—Suit by ig as under 3.33, U. P. Agricul- 
turists' Relief Act (XXVII of 1934), claiming accounts 
to be takenofall mortgages — First two mortgages, if 
can be re-opened—Suit, whether brought on series of 
transacttons, 
_ Wherea person has executed three Mortgages in 
favour of the same mortgagee, the second being execu- 
ted to pay off the first one and the third to pay off the 
second one, and then brings a suit under a LA) U. P. 
Agriculturists' Relief Act, claiming to re-open all the 
mortgages under s. 3, Usurious Loans Act, the trans- 
action in suit covers all the three mortgagees and the 
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mortgagor is entitled to have the previous two mort- 


gages re-opened, Such a suit is one brought on 


a series of transactions within the meaning of ex- 
panation to Proviso (1) to 8. 3 (1), Usurious Loans 
c$, 


8. O. A. against the decree of the Dise 
onda, dated July 21, 1936. 


Messrs. M. Wasim and Ali Hasan, ‘for 
the Appellants, 


Mr. S. N. Srivastava, for the Respondents. 


Judgment.—This second appeal against 
a decree of the learned District Judge of 
Gonda arises out of a suit brought by the 
plaintiff-appellant under s. 33 of the Agri- 
culturists' Relief Act, 

It appears that the plaintiff-appellant 
executed three mortgage deeds in favour 
of the respondent between 1918 and 1920. 
The first deed, which is Ex. 1, on the 
record, was executed on July 1, 1918, for 
a sum of Rs. 20,000 and provided for 
interest at Re. 1-8-0 per cent, per mensem 
compoundable half-yearly. The mortgage 
consideration consisted of the following 
items : 





Rs. 12,546 8 paid in cash. 
si 3,500 0 dueto the mortgages on baki 
khata account. 
z 175 0 due on account of interest. 
KK 3,499 4 on ncoount of price of cloth. 
100 0 interest on price of cloth, 
3 150 0 paid in cash. 
i 29 4 paidin cash, 
Total 20,000 0 


The second mortgage deed, Ex, 2, was 
executed on March 19, 1920, for Rs. 28,000, 
Interest was stipulated at 12 per cent. 
per annum compoundable yearly. Out of 
the consideration a sum of about 
Rs. 25,000 was set-off against the amount 
due on the first mortgage and the rest wag 
received in cash. 

The third deed, Ex. 3, was executed 
three months later on June 17, 1920. It 
wasa mortgage for Rs. 30,852 and carried 
interest at 74 per cent. per annum come 
poundable yearly. This deed paid off the 
earlier deed Ex. 2 and the rest of the 
consideration was obtained in cash, 

The only question that arises in this 
appeal is whether or not the plaintiff- 
appellantis entitled to have the transac- 
tions of July 1, 1918, and March 19, 1920 
re-opened under the provisions of the 
Usurious Loans Act. ° 

Both tHe Courts below have held that 
these transactions cannot be reopened. 
The trial Court reduced the contractual 
Tate of interest under the provisions of 


-- the amount due from the plainti 
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B. 30, of the Agriculturists’ Relief Act and 
held that a sum of Rs. 8,419-11-0 was still 
due by the plaintiff to the defendants-mort- 
gageen, 

_ Section 3 of the Usurious Loans Act as 
amended by the Local Act XXII of 1984 
provides that if 

“in any suit to which the Act applies, the Court 
has reason to believe (a) that the interest is exces- 
sive, or (b) thatthe transaction was as between 
the parties thereto substantially unfair, the Oourt 
shall..........-.-re-open the transaction, take an account 
between the parties and relieve the debtor of all 
liability in respect of any excessive interest...... 
and set aside either wholly or in part any... 
agreement made in reapect-of any loan.” 

The question therefore is what ia “the 
transaction” in the present case. The 
learned Counsel forthe respondent says 
that the transaction in suit in the present 
case is only the last mortgage of June 
17, 1920,and as the stipulated rate of 
interest 74 per cent, per annum compound- 
able yearly is not excessive and as the 
' transaction was not substantially unfair, 
‘the two earliar transactions cannot be 
Te-opened. We are of opinion, however, that 
the transaction in suit inthe present case 
covers all the three mortgages mentioned 
above. Beyond the fact that the morte 
gage deed of June 17, 1920, was mentioned 
in the plaint, first of all, there is no indica- 
tion that the plaintiff wanted an account to 
be taken unders. 33 of the Agriculturists’ 
Relief Act in respect of that transaction 
only. On the other hand para. 1 (a) of 
the plaint mentions the earlier transac- 
tions aiso in the following terms :— 

“That the aa, la Cee mentioned in para. 1 
was executed in lieu of mortgage deed dated July 
1, 1918, and March 19, 1920, which carried interest at 
the rate of Re. 1-8-0 ea cent, per mensem compound- 
able with seix-monthly and yearly rests and the 
property was mortgaged which is hard and unlaw- 
ful according to s. 3 of the Usurious Loans Act 
hence the plaintiff is entitled to a rendering of 
accounts and a deduction in the interest in the 
consideration money of the deed mentioned in 
para. 1 regarding those deeds.” 


Further the relief claimed by the plaintiff 
-clearly echows thathe wanted accounts to 
be taken of all the three transactions:-— 


Suh-para. (a) of the reliefs claimed is 
ag. follows :— 


That after accounting according to the Aericultu- 
rists’ Relief Act regarding the reductions of nieren, 


ai ff to the defendants be 
} at accounts be m i 

respect of the deeds mentioned in paras. (1) ag 
that after making an account of interest according 
tg the Agriculturists’ Relief Act and Usurions 
Loans Act and after making deductiona of the 
sums, paid by the plaintiff, the amount due from 
the D aintiff be notified; that if any surplus amount 
be ound due to the plaintif, then it be got 
returned to him by the defendants.” 


mentioned and declared 
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That the Usurious Loans Act permits a 
suit to be brought on a series of. trans- 
actions is shown by the explanation to 
proviso (1) to s. 3 (1) of the Act. It runs 
as follows :— nie 

“In the case of a suit brought on a series of 
transactions, the expression ‘the transaction’ means 


for the purposes of proviso (l) the first of such 
transactions.” 


We have therefore no doubt that this 


„was a suit brought on a series of transac- 
klong, and that as such, we have to see whee 


“ther interest was excessive or the transe 
action was substantially unfair between 
the parties. Under the provisos to sub- 
8. (2) of s. 3 of the Actona loan secured 
by afirst mortgage interest must be 
deemed to be excessive if the .rate 
exceeds 12 per cent. per annum -but it is 
rotto be deemed excessive if it does not 
exceeds 7 per cent. per aunum. By this 
standard, interest on the mortgage of July 
1, 1918, was undoubtedly excessive and 
theton the mortgage of March 19, 1920, 
may possibly be excessive by being in 
excess of 7 per cent. per annum compound- 
able half-yearly. 

Then ugain it is alleged by the plaintiff 
and not denied by the defendants that the 
plaintiff has made payments amounting to 
Rs. 47,40¢-14=2 to the defendants out of 
which Rs. 24,147 was paid on account of 
principal and Rs, 23,311-14-2 as interest. 
In view of the above, we are of opinion that 
the trial Court should have re-opened all 
the three transactions and given relief to 
the plaintiff under the Agriculturists’ Relief 
Act and the Usurious Loans Act. 

The appeal is, therefore, decreed with 
costs and the suit remanded to the trial 
Court for re-trial by re-opening all the 
three transactions. 


B. Order accordingly. 


—\P—S——— Sa 


RANGOON HIGH COURT 
Oriminal Appeal No. 1019 of 1938 
December 23, 1938 $ 
BaGULEY, J. P 
RASOOL BHAI— APPELLANT 


versus 
Ten KING—RxgsponDENT .. 

Penal Code (Act XLV of 1880), a. 499, Hacep, 9— 
Witness making defamatory statement in answer tc 
questtons put by Public Prosecutor or Magistrate— 
If protected by a. 499, Hacep. 9—Burden of ing 
exceptton—Evidence Act (I of 1872), 8. 132, ij 
Overrides provisions of Penal Code—Protectton giver 
by s. 132, when and how available 

Where in answer to the questions put to him by 
the Magistrate or Public Prosecutor, a witness 
makes defamatory statements, he is entitled to the 


1989 


benefit of an initial presumption of good faith: 
~ Generally speaking there would be a presumption 
- that what the witness saysis said bona fide in the 
, protection of his own interests and that he would 
therefore be protected by the 
Exeep, 9 tos. 499, Penal Code. Sayed Ally v. Em- 
perar (8), relied on [p. 589, col. 2.) 


In mongsa of defamation it is always necessary e 


that the prosecutor or the plaintiff, according to 
whether the case is acriminal or a oivil one, 
should be ready to go into the witneas-box and submit 
to the most sen g cross-examination Ina vast 
number of these casesthe character of the com- 
plainant is the thing which requires to be most 
i aan gone into. [p. 570, col. 1.1] gh 
In atrial fordefamation the burden of provin 

the exception lies upon the accused: the burden 
proving that the accused really, honestly and in 
good faith believed the truth of the accusation 
which he made, is on him, 

The Evidence Actisan Act desling with a 
particular matter and the Penal Code deals with 
defamation in general and therefore a special Act 
with regard to the special class of defamation 
arising out of depositions made in Court by witnesses 
would certainly override its provisions. e Penal 
Oode contains no exception in favour of statements 
made in evidence in Oourtto give them absolute 
priv ogn but there can be no doubt thats, 132, 

vidence Act, if it applies, gives complete protection 
against criminal prosecution. The protection given 
by s. 132 must be claimed directly or fadireotig in 
some wayor another where the witness objects to 
answering any particular question on the ground 
that a true answer may render him liable to legal 
- consequences and he is then told by the Oourt to 
answer, his protection under s. 132 is complete. 
There can be no further protection given outside 
s. 138, Bat Shanta v. Umrao Amir Malik (1), 
ae v Banarst (2), Peddabba Reddi v. Varada 
Reddi (3), relied on. In re Venkata Reddy (7), 
dissented from. [p. 567, col, L] 


Or. A. from an order of the Second 
Additional Magistrate, First Olass, Rangoon, 
dated August 8, 1938. 


Mr. Foucar, for the Appellant. 
Mr. Auzam, for the Respondent. 


Judgment.—The appellant has been 
convicted under s. 500, Penal Oode, and 
sentenced to pay a fine of Rs. 100 for 
defaming the complainant, Lall Khan. The 
defamation complained of was contained in 
statements which the accused made when 
examined as a witness in a certain criminal 
case (Oriminal Regular Trial No. 419 of 
1937, Fifth Additional Magistrate, Ran- 
goon). In that case the accused was the 
complainant.’ A gang of men were sent 
up for trial on a charge of dacoity, the 
facts being that the present appellant 
had a hotel or restaurant and this gang of 
men with others came to the hotel and all 
of a sudden began smashing everything 
within reach, assaulted the servants and in 
the end carried off money out of the till. 
The present accused, after stating what he 
knew of the actual facts, was, it appears, 
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asked if he could give any reason for the 
extraordinary conduct of the gang and he 
then came out with the statements for 
which he is now being prosecuted. These 
statements are, per se, undoubtedly: -de- 
famatory of the present complainant, Lall 
Khan. 

It is not easy to find out the exact 
position in which witnesses are with regard 
to tbe statements which they make when 

iving evidence in Oourt. There can be no 

oubt that if they object to answering any 
Particular question on the ground that a 
true answer to it may render them liable 
to legal consequences and they are then 
told by the Court to answer, their protece 
tion under s. 132, Evidence Act, is com- 
plete. The Evidence Act is an Act dealin 
with a particular matter and it was passe 
in 1872, 12 years after the Penal Code 
was passed. The Penal Oode deals with 
defamation in general and therefore a special 
Act with regard -to the special class of 
defamation arising out of depositions made 
in Court by witnesses would ceriainly 
override its provisions, The Penal Code 
contains noexception in favour of statements 
made in evidence in Oourt to give them 
absolute privilege, but there can be no 
doubt that s, 132, Evidence Act, if it 
applies, gives complete protection against 
Criminal prosecution. It seems, however, to 
be the view of all the High Oourts that 
the protection given by s. 132 mast be 
claimed directly or indirectly in some way 
or another. In Bat Shanta v. Umrao Amir 
Malik (1) a Fall Bench of the Bombay 
High Oourt held thats | 

“Relevant statements made by a witness on oath 
or solemn affirmation in a judicial proceeding can- 
not be held to be protected by the proviso to s, 132, 
Evidence Act, in casey where the witness has not 
objected to answering the question put to him.” 


In Emperor v. Banarsi (2) a Bench of the 
Allahabad High Court held that: Kn 

“Whether or not a witness is “compelled” within 
the meaning of s. 132, Evidence Aot, 1873, to 
answer any particular question put to him while 
in the witness-box is, in each each case, a question of 
fact, although it may be said that in the case of an 
ordinary layman unacquainted with the technical 
terms of this section, he is “osmpelled’ to anawer 
on oath questions put either by the Oourt or by 
Ooungel ” 


i ier decision 
his Bench overruled an earlier 

of a Single Judge of that Uourt to the effect 
that protection need not be claimed. In 


(D 50 8 162; 93 Ind. Ons. 151; A 7 R 1926°Bom. 
LJ 423; 28 Bom 
4G ee 954: 77 Ind. Oas. 829; AIR 192fAU 381; 
25 Gr L J 477; 22 A L J 144. ° 


. BRE 

Peddabba Reddi v- Varada Reddi (3) a 

Bench of the Madras High Court held 

that; 

“A witness who answers & question or questions 
put to him by Oounsel without seeking the protec- 
tion of s. 132, Evidence Act, is not entitled to that 
protection.” . 

” This Bench was prepared to take a view 
very much in favour of the witness and to 
extend the protection widely. They did not 
consider it necessary for the witness to 
refuso {io answer and claim protecticn in so 
many words. On p. 437* of the Report occurs 

- the passage: : 

“The proviso protects him from arrest or prose- 
-cution or proof of the statement in criminal! pro- 
aee mpa against him except as to perjury e 
.compalsion contemplated in s. 132 is something 
. more than being put into the box and being sworn 
to give evidence; the compulsion may be express 
or implied. It is not necessary that the compul- 
sion must be in any set form of words or that the 
asking for protection should ke in a particular 
form. If the witness is made to underetand that 
he must answer all questions without exception, 
it would amount to compuision....If he hesi- 
tates to answer and the Court tells him he must 
answer the question, I would hold that that hesi- 
tation and the direction of the Court to the witness 
to answer would bring the witness within the 


proviso, 

Į do not think it would be safe to extend 
‘the protection under s. 132 further than 
the Madras Bench was prepared to extend 
it. The view which that Bench took of 
the section I shculd term, with respect, a 
-Teasonable one. In the present case there 
is no suggestion that there was any claim 
to protection made or hesitation on the 
‘part of the witness in answering the 
questions which would bring into effect the 
provisions of section 132. 

There is ‘another point that must here be 
dealt with. There is a pronouncement of 
the Privy Council to be found in Baboo 
Gunesh Dutt Singh v. Mugneeram Chowdry 
(4) in which there is what appears to be 
a very definite principle laid down. Treat 
was a case in which asuit for damages for 
defamation was brought arising out of 
státements made in judicial proceedings. 
This would, of course, be governed by the 
law of torts which,in this country, is the 
fame as the law in England, the law of 
-torts not having been codified in any way. 
There is, however, a clear and unequivocal 
Statement in the judgment, which is based 
upon grounds of public policy 

“that it concerns the public and the administration 
of justice that witnesses giving their evidence on 


. (8953 M 432;116 Ind. Oes 337; A I 
236: 30 Or L J 613;56 M L.J 5; 0; 3L w S16 aan 
M:W N 64; Ind, Rul (1930) Mad 539. 

(4) 17 WR 283; 11 Beng L RSI (P 0). 
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oath ina Court of Justice should not have before 
their eyes the fear to being harassed by suits for- 
aie ge but that the only, penalty which “they 
should incur if they give evidence falsely should 
be gn indictment for perjury.” 


r 


This statement would appear to override 


e t0 a certain extent the Penal Uodè with 


regard to the law of defamation. It would 
give absolute privilege to witnesses who 
make statements on oath in Court and 


ree them from liability to any judicial 


proceedings except & prosecution for perjury. 
This ‘principle, however, has not been 
followed in its entirety in India. It was 
referred to by a Special Bench of the 
Oaleutta High Court in Satish Chandra vy. 
Ram Doyal(5). The judgment was one, by 
Mookerjee, Ag. O. J.on pp. 40¥ and -410* 
and this pronouncement was, if I may 
Eay so, ignored. After setting out the pass- . 
age I have already quoted, the judgment 
goes on to say: 4 ; ` 

“This, in the absence of legislation on the: sub- 
ject of civil wronge, is, if we may say so, without 
impropriety, a ectly legitimate process, but if 
we were to read into the provisions of the Penal 
Oode, an exception,which finds no place therein... 
the operation would in essefice be legislation in the 
guise of judicial interpretation.” is , 

, The case in Baboo Gunesh Dutt Singh V. 
Mugneeram Chowdry (4) was decided on 
January 25, 1872, and I am unable to 
trace the date of the facts which formed 
the basis of it, The same case had been 
before the O urts for a long time and there 
is areportof itin Mugnee Ram Chowdhry 
v. Gonesh Dutt Singh (6) and that was 
an appeal from a decision of the principal 
Sudder Ameen, dated June 24, 1865, but 
there is no date in the judgment showing 
when the actual defamation complained of 
took place. Knowing how cases do drag 
on from year to year, it seems to me possi» 
ble that the defamation may have been 
committed before the end of 1o60 when 
the Indian Penal Code received the assent 
of the Governor-General-in-Oouncil. 

Be that as as it may, there is no doubt 
that the facts which gave rise to that case 
took place before the Evidence Act came 


‘into force in 1¢72 and if on principles of 


public policy there was intanded to be 
some protection given to witnesses outside 
and beyond the provisions of the Penal 
Code, now that that protection has been 
clearly deiined in s. 132, Evidence Act, 
which is a complete Code dealing with the 
law of evidence, there can be no further 
protection given to witnesses outside s. 132, 


(5) 48 O 38°; 59 Ind. Oas. 143; A I R 1921 Oal 1; 
23 Cr.L J 31; 320 L J 91; 24 O W N 982 (SB). 
(6)5 W R 134, 
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For this reason I would hold that in this 
` Gage the appellant cannot claim any protec- 
tion under the law re‘ating to evidence. 
He must stand or fall by the law laid down 
in the Penal Oode. With respect I am 
enfirély unable to agree with the principle, 
ae down in In re Venkata Reddy (7) 
at: 

“Although the English doctrine of absolute privi- 
lege is not expressly recognized in the section (s. 499, 
“Indian Penal Code), it does not necessarily follow that 

it was the intention of the Legislature to exclude 
it from the law ofthis country.” 

In the present case when formally charg- 
ed, the accused pleaded that the imputa- 
tions which he made were true. It is 
however quite clear that, in addition to truth, 
he was pleading that the imputations were 
made in gcod faith for the protection of 
his interests. This appearsin the preli- 
minary judgment, dated February 4, 1938, 
of the Magistrate who tried the case and 
also appears in the judgment which is the 
subject-matter of the present appeal, It 
is of interest to note that the prosecution 
in the former case was conducted not by 
an Advocate briefed by Rasool Bhai but 
by the Public Prosecutor. I mention this 
because a distinction may be drawn between 
a witness answering questions put to him 
by an impartial person like a Magistrate 
or a Public Prosecutor, and a witness 
answering questions put to him by an 
Advocate whom he had himself briefed and 
who may have been instructed with a view 
to leading him up to the defamatory state- 
ment which hé wished to make. The 
Public Prosecutor has been examined as a 
. witness in this case for the defence, and 
although his memory is, of course, not yery 
distinct on the point; he says that when he 
“asked Rasool Bhai if he could account for 
the brawl, Rasool Bhai then began to 
-make the statement complained of and he 
thinks that the Oourt put certain questions 
to him to elicit some portion of the answers 
recorded, although he could not say which 
particular statements were made in answer 
to himself or in answer to the Court or 
entirely voluntarily. I think it must be 
held for the purpose of this appeal, as the 
‘benefit of any doubt must be given to the 
‘accused, that these statements were made 
in answer to questions put to him by the 
Magistrate or by the Public Prosecutor. 
In these circumstances the Public Prose- 
cutor being, as I have said, an impartial 
official, I think the accused was entitled to 
the benefit of an initial presumption of 


7) 38 M 216; 14 Ind, Oas. 659; 23M LJ 39; 13Cr 


L J 275; (1912) M WN 476; 11 M L T 416, 
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good faith as laid down. in an unofficially 
Teported case of this Oourt, Sayed Ally v, 
Emperor (8). In this case it was pointed 
out that generally speaking there would be 
& presumption thal what the litigants said 
was said bona fide in the protection of 
their own interests and that they would 
therefore be protected by the provisions 
of Exception 9 to s. 499, Indian Penal 
Code, j 

It is unfortunate that this case has really 
been tried in what I can only describe as 
The parties 
seem to have been governed by words. 
This is a fault, I fear, which is not confined 
entirely to the Oourts. Words, in theme 
selves, are mere sounds which by conven- 
tion represent facts and ideas. Rasool 
Bhai had had his restaurant smashed up 
and he knew, as the Magistrate who tried 
the case arising from that fracas, that the 
people who broke up his restaurant were 
not doing it on their own initiative and 
that there was some one behind them. The 
judgment of the Fifth Additional Magistrate 
in Oriminal Regular Trial No. 419 makes 
this quite clear, although the Magistrate 
took rather a peculiar view in appearing 
to think that the bired gang who created 
the disturbance, being a hired gang were 
entitled to be let off easily. Rasool Bhai 
was asked if he knew what was behind 
this affair and the idea which he intended 
to convey was that Lall Khan was the man 
who incited these hooligans to smash up 
his restaurant, but, instead of saying that, 
he makes specific charges of Lall Khun and 
his brother frequenting the hotel and not 
paying for their meals. He then describes 
them as goondas and only after that he 
makes one very detiniie charge that Lall 
Khan sent his brother Gul Khan to demand 
Rs. 109. To any ordinary person, however, 
the real gravamen of the charge was that 
Rasool Bhai said Lal Khan had had hig 
‘Rasool Bhai's) restaurant smashed up and 
in any ordinary form of pleading, I should 
imagine that this would have been put in 
as an innuendo. The original question 
would have been given ;e the various state- 
ments made afterwaids would have 
been set out and then, judging by 
the form given in Archibald’s Oriminal 
Pleading, Edn. 30, p. 1270, there would 
have been the explanation (meaning there» 
by that Lall Khan had incited these 
hooligans to break up his restaurart). Had 
the case been a civil one, this would have 

(8)4 Bur. LJ 181; 94 Ind. Oas. 600; AIR 1925 
Rang 360, 27 Or L J 648. 
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been ‘pleaded as the innuendo; instead of 
which the case goes on with regard to 
questions of whether Lali Khan or his 
durwan bad a. cup of tea and did not pay 
for it, eto., ete. 

In argument before me great stress was 
laid on the word goonda but the extraordinary 
thing is tbat tte complainant himself failed 
to give a satisfactcry explanation of it. It 
means scmething bad and that seems to 
be as far as we can go. The Magistrate 
who tried the original case refers to the 
word as meaning a bully and Lall Khan 
seems to have adcpted the same interpre- 
tation. His witness, Khan Bahadur Ali 
Bhai Matomed, states it means a bad hat, 
‘which isnot very explanatory. The next 
witness, N. A. Butt, said it meant a rogue, 
and witness Esoof Sulaiman Mayet said a 
goonda means “ahomeless wanderer living 
onlooting andsleeping onside pavements. ' 
This description obviously cannot apply 
and could not be made to apply to the 
prosecutor who said he pays Oorporation tax 
amounting to Rs, 2.00 a year and over 
Rs. 3,000 a year as ground rent to the 
‘Rangoon Development Trust. I think the 
best way to deal with this case is to regard 
all these statements together as conveying 
the innuendo that Lall Khan was the man 
who had instigated the band to break up 


the restaurant. 

In a case ofthis kind itis always neces- 
gary tbat the prosecutor or the plaintiff, 
according to whether the case is a criminal 
or a civil one, should be ready to go into 
the witnese-box and submit to the mcst 
searching cross-examination. In a vast 
number of tbese cases the character of the 
ecmplainant is the thing which requires to 
be most meticulously gone into. In this 
case the complainant was very ill-advised 
in allowing Lis Advocate tointerrupt and 
object to questions, and the Magistrate was 
ill-advised in allowing these objections, 
The complainant certainly did not err on 
the side of overefrankness He has had 
close connection with Ras20l Bhai for 12 or 14 
years, having been one of his regular 
employers. When asked if he could account 
for Rasool Bhai’s having turned against 
him, he professed complete ignorance, Bay- 
ing “I cannot say accused made defamatory 
imputations against me." It is difficult to 
believe that he is really ignorant of the 
reason for his formerly trusted servant 
turning against him. (After disçussing 
some evidence his Lordship proceeded 
further), The accused in this case is 
pleading a defence by way of exception. 
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The burden of proving the exception 
therefore lies upon him, The extent to. 
which he has got to prove itis laid down 
in Emperor v. U Damapala (9) In view of 
the initia] presumption which arises in the 
accused's favour, ag laid dow in Sayed AUyv. 
Emperor (8) the burden of proving that the 
accused really, honestly and in good faith 
believed the truth ofthe accusation which he 
made, via. that the complainant instigated 
this attack on his restaurant, is not a heavy 
one and, having regard to the unsatisfactory 
nature of the evidence given by the come 
plainant in the cross-examination, I think 
there isa definite doubt as to the guilt of 
the appellant. I therefore set aside the 
conviction and sentence and acquit him. 
The fine which has been paid will be 
refunded. 


D. Conviction set aside. 


(9) 14 R 686; 168 Ind. Oas. 193; A I R 1937 Rang 
83. 38 Or L J 524; 9R Rang 40 (T B). - 


———— ee 


NAGPUR HIGH COURT 
Miscellaneous Appeal No. 80 of 1936 
August 2, 1939 

Stony, O. J. AND Boss, J. 
Shri MADHO RAO NARAYANRAO 
—Duranpant No. J— APPHLLANT 
VE TEUS 
YADO RAO—PLAINTIFB AND ANOTHER— 
Darenpant No 2—RgsPoNDENTS - 

Oivil Procedure Oode (Act V of 1908), O. XXXTX, 
r, 4, O. XLIII, r. 1 (r)—Order refusing to dis- 
charge injunction, if a lable—Practice—Injunc- 
tion—Ex parte interlocutory injunction—When 
should be graner o Neonin High Oourt Rules and 
Orders (Civil) (1938), Chap XII, r. 283. 

Where an order for an injunctien has been pass- 
ed, an application may be made under O f 
r, 4 to discharge that order. If that application 
succeeds clearly appeal lies because it results 
an order being discharged. Also if the application 
is dismissed still the order is made under 
O XXXIX, r. 4, which attracts O. XLIII, r.1 (r) 
which makes that order appealable. ` 

Interlocutory injunctions are very readily grant- 
ed on the side that is asking for them undertakin 
to pay to the person damnified by the granting o 
the injunction any damages that that person may 
sustain. It is necessary to take an undertaking 
from either Counsel or the party to that effect be- 
cause the powers of the Oourt to make an order as 
to damages are exceedingly limited. If the under- 
taking is not forthcoming, the injunction should not 
be granted ex parte save in very rare circum- 
stances. If it ia given, the injunction should readily 
be granted. 

Misc. A. from sn order of the Court of the 
Subordinate Judge, Firat Olass, Nagpur, 
dated January 18, 1936, in Oivil Suit 
No. 7l-A of 1935. 


E] 


`” 1939 


Mr. D. T. Mangalmoortt. with Mr. N, T. 
Mangalmoorit, for Respondent No, 1. 


Order.—Thbis ig an appeal from an order 
rehising to set aside an injunction granted 
ex parte. The injunction was granted on 
August 26, 1935, and the application to set 
it aside was made on January 18, 1936. 
The application was dismissed and the 
. appeal is from that dismissal. 

- An objection was taken by the respondents 

to this appeal that no appeal lay from an 
order dismissing such an application it 
being urged that the only provision 
making orders under O, XXXIX appeal- 
able is O. XLIiLr.1 (r) which declares 
appealable orders made under O. XXXIX, 
rr. 1, 2,4 or 10. It igs conceded that the 
appropriate provision, if there be one 
under which this order could be passed, 
is r. 4 of O: XXXIX which reads as fol- 
lows ; 

“Any order for an injunction may be discharged, 
or varied, or set aside by the Oourt, on app ca- 


tion made thereto by any party dissatiasfled with 
such order,” 


It is said that this is not dn order 
discharging but an order refusing to dis- 
charge. But we think that the correct way 
of looking at it is that where an order for 
an injunction has been passed, an applica- 
tion may be made under O. XXXIX,r. 4 
to dischargethat order. Ifthat application 
succeeds, clearly appeal lies because it 
results in an order being discharged. 
Also if the application is dismissed still 
the order, in our opinion, is made under 
O. XXXIX, r. 4, which attracts O. XLIIL, 
r. 1 (r) which makes that order appealable. 
In our opinion, therefore, the preliminary 
Objection fails. 

That leaves us with the merits. This is 
a case in which a mortgagee sued his mort- 
gagor on a mortgage, got a decree for 
Sale, brought the mortgaged property to 
Sale and purchased it by leave in Oourt 
auction. He had joined in that suit on 
that mortgage not only the mortgagor but 
the present plaintiff who is the mort- 
gagor's minor son, ‘The son got dismissed 
from that mortgage suit claiming para- 
mount title and is now suing for a decla- 
ration as to his title. The son is and at 
all material times has been in possession. 
He sought by an ex parte application an 
injunction restraining the confirmation of 
the sale. Atthetime the application was 
made the local amendment to O. XXXIX, 
r. 1, was in operation and andoubtedly 
enabled him to obtain such an injunction. 
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That local amendment has since been 
deleted and at the moment it would be 
a question whether confirmation could be 
stayed by injunction and that point was 
taken before us; but in our opinion that 
does not arise asthe repeal of that local 
Amendment was not, in our opinion, retros- 


' pective and this order was made while it 


was in full force. 

But although the Oourt had power to 
make the order it did, it is urged that it 
should not have made that order because 
soto do would greatly -inconvenience the 
mortgagee-defendants because they would 
be prevented thereby from completing their 
title taking the necessary proceedings for 
possession and will be held at bay for 
years it may be that will elapse before this 
present title suit is disposed of during 
which time, should this title suit fail, the 
present plaintiff will be enjoying the pro- 
perty instead of the defendants, On the 
other hand itis obvious that if the sale 
were confirmed and an attempt was made 
by the purchaser-decreesholder to obtain 
possession, the present plaintiff would pat 
in an objection and that objection would 
either sacceed or fail or be stayed 
because of this suit. If it sacceed that 
would of course be a short end of this 
matter against the present defendants. 
If it fail then the present plaintiff would 
bring presumably a sait exactly like the 
present which ig an impossible position so 
that presumably those proceedings would 
be stayed while this suit is being fought 
out. In other words’ we are thrown 
back to the position that we are now in 
where there is a suit in which the present 
possessor is litigating his right to remain 
in possession. In those circumstances an 
experienced Subordinate Judge now retired, 
has refused to vacate the injunction which 
he treats really as a stay order. 

We have considered, in view of the 
recent instructions contained in Ohap. XI, 
r. £83 of the Rules and Orders (Oivil) 
issued in 1938, whether thisis not a case 
in which we should take from Oounsel 
what isin England the*usual undertaking 
in default of which ex parte injunctions 
are not granted. The theory is that inter- 
locutory injunctions are very readily 
granted on the side that is asking for 
them undertaking to pay to the _ person 
damnified by the granting of the injynction 
any Uamages that that person may sustain, 
It is necessary to take an urtdertaking 
from either Counsel or the party to that 
effect because the powers of the Oonurt 
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to make an order as to damages are 
exceedingly limited. If the undertaking is 
not forthcoming, the injunction should not 
be granted ex parte save in very rare 
circumstances. If it is given, the injunc- 
tion should readily be granted. The word- 
ing of the order in Seton’s judgments 
and Orders (7th edition), Vol. I, Ohap. 
XXXI, p. 507, is as follows : 

“The plaintif by his Counsel, undertaking to 
abideby any order which this Court may make 
as to damages, in case this Oourt shall be of 
opinion that the defendants shall have sustained 
any, by reason of this order, which the plaintiff 
ought to pay. [IF EX PARTE ‘AND IF ORDERED, 
and also undertaking to accept short notice of motion 
to discharge this order orthe injunction hereby 
granted. | “This Court doth, &o ” 

We seeno reason why that kind of an 
- order should not be given in this case 
and the client gives the undertaking 
accordingly. That being so, this appeal, 
in Our opinion, fails and is dismissed. 
Costs in the cause. 


D. Appeal dismissed. 


ALLAHABAD HIGH COURT 
First Appeal No. 220 of 1937 
April 19, 1939 
BENNET AND VERMA, JJ. 

NOOR MOHAMMAD, LAMBARDAR AND 
OTHERS—P LAINTIBF3—A PPRLLANTS 


versus 
LALLOO AND 0OTHERS— DARANDANTS— 
RESPONDENTS 


Agra Tenancy Act (IIT of 1926), a. 3 (4)—"Weigh- 
ment dues,” whether come under definition of 
sayar — Suit by zemindar to recover share of 

ighment dues recovered by licensees on his land— 
Whether can be tried i Revenue or Oivil Court. 

Sub-section (4) of s, Agra Tenancy Act, ends up 
with the words “or the like” and apparently 
therefore all payments for the ose of land of a 
landholder will come ander the definition of sayar. 
“ Weighment dues ", therefore come under the defini- 
tion of sayar. Where therefore a remindar has 
brought a suit for a share of weighment dues 
-realized by defendants as licensees un his land used 
as bazar, the suit does not lie in the Oivil Court 
but in the Revenue Court. Suraj Pal Singh v, 
Jawahar Singh (1), relied on, Sadanand Pande v. Ali 
Jan (2), distinguished. 


F. A. from an ofder of the Civil Judge, 
Banda, dated May 14, 1937. 


Messre. Mushiag Ahmad and Mahboob 
Alam, for the Appellants. 

Messrs. P. L. Banerji and S. N. Katju, 
for the Respondents. 


Bennet, J.—This isa frst appeaf by a 
lambardar and 18 other plaintiffs who have 
brovght*a suit against 22 defendants. The 
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Court below has held that the suit does not 
lie in the Civil Court but in the Revenue ' 
Court and that therefore the plaint has 
been returned to the plaintiffs for presenta- 
tion to the proper Oourt. The question 
therefore is solely one of juriedictiom and 
*the jurisdiction will be determined by 
allegations in the plaint., The plaint seta 
out in para. 3 that about 50 years ago the 
zamindars, who were predecessors of the 
plaintiffs, established a new bazar on a cer- 
tain plot of land, Paragraph 6 states that 
about 150 persons including the 22 defen- 
danta earned money by weighing goods 
which .come to the bagar and make a 
charge which is a customary charge accord- 
ing to para. 8. Paragraph 9 alleges that 
the plaintiffs ag gamindars are entitled to 
have three-fourths share of the charge 
made by the defendants for weighment 
and the one-fourth should remain with the 
defendants. It is not alleged that the 
Plaintiffs have ever collected this amount 
before, but apparently the plaintiffs rely 
on the fact that they are eamindars and 
therefore have a legal title to this share 
because the transactions take place on 
theirland. Paragraph 11 alleges that on 
March 10, 1934, plaintiff No. 1, lambardar, 
granted a theka for the realization of 
weighment dues to one Hashim Khan 
but owing tothe obstruction of the defen- 
dants, the theka was not enforced. It was 
only afew days after the theka that the 
plaint was filed on March 28, 1934. The 
defendants filed a written statement 
making allegations with which we are not 
at present concerned, The question is 
whether the remedy of the plaintiffs lies in 
the Revenue Oourt or in the Civil Court. 
It is true that relief (a) appears to be a 
declaration, and relief (6) is an injunction, 
but relief (c) is for the share of the 
plaintiffs, for the last three years prior 
to the suit, of weighment dues to Ra. 4,000. 
It is clear that the Revenue Oourt ifit bas 
jurisdiction can grant a sufficient relief to 
the plaintiffs by making a decree for any 
share to which they may be shown entitled. 
For the respondents itis pointed out that 
the Agra Tenancy Act III of 1926 provides 
ins. 3: 

‘“Rent' means whatever is, in cash or kind, to be 


paid or delivered by a tenant for land held by him, 
and in Ohap. IX includes sayar, as defined below.” 

Ohapter IX deals with the recovery of 
rent by suits for arrears. The definition in 
B. 3 (4) of sayar is as follows :— 

“ ‘Sayar’ includes whatever is to be paid or deli- 
vered to a landholder by a lessee or licenses on 
account of the right of gathering produce, forest 


~ 
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' rights, fisheries, tanks, not used for agricultural 
por the use of water for irrigation, whether 
om natural or artificial sources, or the like,” 

Now it is claimed that the plaint implies 
that..the defendants are licensees. No 
express license is set up in the plaint, but ite 
is stated in the Hasements Act of 188?, 
8. 54: “The grant of a license may be 
express or implied from the conduct of 
the grantor.” The allegations in the plaint 
imply that the collection of weighment 
dues by the defendants onthe lands of 
which the plaintiffs are zamindars was 
with the implied consent of the plaintiffs 
and that the plaintiffs had no objection 
to the action of the defendants pro- 
vided the defendants were willing 
to pay them three-fourths of the dues 
so collected by the defendants. It appears 
to us that the case of the plaintiffs does 
amount to a claim for three-fourths of the 
dues which are realized by the defendants 
as licensees of the plaintiffs and therefore 
such a claim will come within the defini- 
tion of sayar and therefore for the 
purpose of Chap, IX a suit for rent will lie, 
Learned Counsel for the plaintiffs objected 
that the claim for a share of weighment 
dues was not specially mentioned in s. 3 
(4). Bat the sub-section ends up with the 
words “or the like” and apparently there- 
fore all payments for the use of land of a 
landholder will come under this definition, 
Certain rulings were referred to: Suraj 
Pal Singh v. Jawahar Singh (1), in which 
a Bench of this Oourt held that “weighe 
ment dues” docome under the definition 
of sayar. That no doubt referred to.a 
suit in which a zamindar sued under a 
definite lease under which the weighment 
dues were payable, But we do not consider 
that it makes any difference for the pur- 
pose of jurisdiction whether the suit was 
brought on alease or on a license, Reference 
was made to an old ruling, Sadanand Pande 
Nf Alt Jan (2). This ruling laid dowa 

at 

“cesses Mentioned in ss 56 and 88, Agra Land 
Revenue Act, are rates levied as a rule by a samin- 
dar upon tenants and residents of villages. Moneys 
paid by frequenters of markets are voluntary pay- 
Inents made by persons who’ are under no obligation 


to use the market unless they please and cannot bə 
called cesses at all" 


This, however, is a different case and we 
are not concerned with the questicn of the 
weighment dues paid by the persons who 
got their goods- weighed. We are in the 


(1) (1933) A L J 521; 145 Ind, Oas, 479; AIR 1933 
All; 310; 55.A 375; 17 R D 182; L R 14 A 203 Rev; 
6 RA 112, 

(2) 7 AL J176; 5 Ind, Oas, 288; 33 A 193, 
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present case concerned with aclaim by the 
zamindars for a share of those weighment 
dues from the people who make the weigh- 
ments. Weconsider that the Oourt below 
was correct in its view that the jurisdiction 
in the case of the present plaint lies in the 
Revenue Oourt and accordingly we dismiss 
this first appeal with costs. 


8. Appeal dismissed, 





LAHORE HIGH COURT 
Oivil Revision No. 942 of 1938 
January 30, 1939 
TeK OHAND;, J. 

NAWAB KHAN —DRORBH-ROLDER — 
PHTITIONER 
VETSUS 
FATEH MOHAMMAD -—JUDGMENT- 
DEBTOR—RKESPON DENT 

Limitation Act (1X of 1908), Sch I, Art, 182, es. 9, 15 
—Judgment-debtor adjudged insolvent subsequent to 
passing of decree—Subsequent application for execu- 
tion and declaratory swit by decree-holder without 
leave of Insolvency Court— Whether steps-in-aid saving 
limttation—Subsequent disabtlity, whether suspends 
time for applying for execution — Disability not 
removed by taking permission of Insolvency Court— 
S.15, 17 applies. , 

Where a judgment-debtor is adjudged an insolvent 
after a decree has been passed against him andthe 
decree-holder applies for the execution of the decree 
subsequent to the adjudication and also brings a 
declaratory suit against the judgment-debtor without 
obtaining leave of the Insolvency Oourt, the applica- 
tion and the suit are not steps-in-aid of execution 
taken in accordance with law, and therefore they can- 
not save limitation In such a case the time for ap- 
plying for execution of the decree begins to run, which 
cannot be suspended by a subsequent disability. 
Moreover, the disability in such a case can be 
removed by the decree-holder himself applying to the 
Insolvency Oourt for permission to sue. Where no 
such permission is asked for, s. lə, Limitation Act, 
cannot possibly apply. Ohathangalt Rarichand v. 
Pupvamparambath Kunhamu (1), Jagadtsan Pillai 
v. Narayana Ohettiar (2), Ramaswami Pillai v. 
Govindaswamt Naikar (3), Stdhraj Bhojraj vy. Alls 
Haji (4), Manakkal v. Seshan Pattar (5) and 
Machanjeert Ahmadv. Govinda Prabhu (6), relied on, 
Hit Narayan Singh v. Briz Nandan Singh (7), dis- 
tinguished, 


O. R. from the order of the Senior Nab- 
Judge, Jullundar, dated Jne 22, 193+. 


Mr. Shamair Chand, for the Petitioner, 
Mr. Khurshaid Zaman, for the Respon- 
dent. 


Order.—On August 4, 1938, Nawab 
Khan, petitioner, obtained a money decree 
against Fateh Mohammad, respondent, 
Two days later, on August b, £928 he 
applied for execution of the decree. This 
application was consigned to the record room 
on December 15, 1928, On February 1, 
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1929, the judgment-debtor-respondent Fateh tion for revision in this Court. In the. 
Mohammad was adjudicated insolvent. petition it was urged that the applications | 


The plaintiff duly proved his debt in the 
Insolvency Court. He, however, for scme 
reason, which is not apparent on the record 
nor can it be explained by Counsel, applied 
to the Oourt, which had pessed the decree, 
for execution of the decree against the 
judgment-debtor by altachment of certain 
house property alleged to belong to the 
latter. In this application, it was not dis- 
clcsed that the judgment-debtor had been 
adjudicated insolvent. No steps were 
taken to prosecute the execution application 
which was consigned to the record room on 
August ť, 1930. On December 23, 1932, 
the decree-holder presented another applica- 
tion for execution before the executing 
Court. This application also was consigned 
to the record room on October 20, 1933. 
Neither: of these two applications had been 
presented with the leave of the Insolvency 
Court. On August 28, 1934, the decree- 
holder instituted a declaratory suit against 
the _judgment-debtor as well as his 
grandmother for a declaration that a 
certain ‘house belonged to the’ judgment- 
debtor ‘and notto his grandmother. This 
suit was dismissed on January 5, 1935; on 
the ground that one of the defendants had 
been adjudicated insolvent and no leave of 
the Insolvency Court had been obtained to 
sue bim.. ; ; 

The petitioner then-applied to the Insol- 
vency Court for permission to execute the 
decree against the insolvent by attachment 
of the house in question. The Insolvency 
Oourt: granted the permission on January 
13, 1937. 
the .decree-holder presented the present 
application for execution of the decree by 
attachment. of the same house. The 
judgment-debtor insolvent resisted the 
application on various grounds, one of which 
was that -the application was barred by 
time. “The executing Oourt overruled the 
objection, holding that the declaratory suit 
Wan a SBtep-in-aid of execution and 
saved limitation. On appeal, the learned 
Senior Subordinate Judge came to a con- 
trary conclusion. He held that the aforesaid 
applications for execution and the suit 
were not steps-in-aid of the execution of the 
decree taken in accordance with law, and 
that therefore they did not save limitation 
for the present application, He accordingly 
accepted the judgment-debtor’s appeal and 
dismissed the application for execution as 
barred by time. 


‘The decree-holder has preferred a peti- 403 


-4 
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Accordingly, on June 22,: 1937, 


for execution presented on July 15, 1930, 
and December 23, 1932, as also the declara- 
tory suit instituted on August 28 1934, 
were steps-in-ald of execution in accordahce 
with law. At the time of arguments before 
me, however, the petitioner's learned Counsel 
frankly conceded that this contention was 
without force, As has been stated above, 
the respondent had been adjudicated 


~ 


insolvent on February 1, 1929, and no order: 
of discharge has yet been passed. Under. 


8.28, Provincial Insolvency Act, no suit 


could have been instituted, or other legal - 


proceedings taken, against him without the 
leave of the Insolvency Court. No such 
leave was applied for or obtained before 
presenting the application for execution on 
July 15, 1930, and December 23, 1932, or 
instituting the declaratory suit. These 


applications and the sult were therefore . 


not steps-in-aid of execution taken in 
accordance with law, and therefore they 
Cannot save limitation: see Chathangalt 
Rartchand v. Puvoamparambath Kunhamu 
(1) at p. 
Narayana Cheitiar (2), 

Mr. Shamair Chand, 
that the entire period from February 1, 
1929 (when the respondent was adjudicated 
insolvent) to June 22, 1937, (when the 
present application was presented with the 
Jeave of the Insolvency Court) should be 
excluded under s. 15, Limitation Act, as 
during this period no legal proceedings 


812 and Jagadtsan Pillai v. 


however, argued - 


against the insolvent could be taken under . 
law, without the leave of Insolvency Oourt. . 


After hearing Oounsel, I am of opinion that 
this contention alsois devoid of force. It 
is conceded that no injunction or order stay- 


~- 


ing the execution of the decree had actual- ' 


ly been passed by any Court. 
in question had admittedly been passed 
before the order of adjudication of the 
respondent as insolvent, and therefore time 


_for applying for execution of the decree had 


began to run, which could not be suspended 
by a subsequent disability. Moreover, the 
disability in this ‘case could have been 
removed by the decree-holder himself apply» 
ing to the Insolvency Oourt for permission 
to sue. Nosuch permission was asked for 
before January 13, 1937. In such circums 
stances s. 15 cannot possibly apply: see 


(1) 57M 808 at p 812; 150 Ind, Oas. 113; A I R1934 
Mad, 392; 67 M L J 762; 39 L W613; 6 R M 693. 

(3) 59 M: 759; 168 Ind, Oas. 376; A I R 1936 Mad, 284: 
71 M L J 180; (1988M W NÑ 864;8 R M-985;44 LW 


The decree - 
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Ramaswami Pillai v. Govindaswami Natker 
(3), Sidhraj Bhojraj v. Alli Haji (4), 
Manakkal v. Seshan Pattar (5), cf. 
Machanjeert Ahmad v, Govinda Prabhu 
(6) Mr, Shamair Ohand relied strongly 


on Hit Narayan Singh v. Brij 
Nandan Singh (7). The facts of 
that case were, however, different, as 


there the decree had been passed six months 
after the order of adjudication and there- 
fore s. Y was obviously inapplicable. The 
present application for execation was made 
more than three years afterthe dismissal 
of the first application for execution on 
December 15, 1928, and is clearly barred 
by time. Before concluding, I may say, that 
it ie not clear to me, nor was Mr. Shamair 
Ohand able to explain, as to why the peti- 
tioner, who has proved his debt in 
insolvency, can attach and sell the house. 
If the house belongs to the insolvents, it 
must have yestedion the Official Receiver 
and, along with the other assets, must be 
available for distribution, pro rata among 
the creditors, including the petitioner. 
If, however, it does not belong to inso- 
vent, it could not possibly be atlached 
and sold in execution of the decree against 
him. It 18, however, not necessary to 
pursue this matter furiher, in view of the 
decision on the question of limitation. The 
petition for revision fails and is dismissed 
with costs. 
8. Petition dismissed. 


(3) 42 M 318; 49 Ind, Oas, 625; A I R 1919 Mad. 656; > 


36 MLJ 101,25 M LT 247; (oly) M W N 698. 
(4) 47 B 244; 67 Ind. Oas.757; A I R1923 Bom. 33; 
24 Bom. L R 509 


(5) 51 M 583; 110 Ind. Oas. 518;-A I R1928 Mad. 627; 
28 L W 60; 55 M L J156. 

(6) 51 M 868, 114 Ind, Oas. 227; A I R 1928 Mad. 977; 
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COURT . 
First Appeal No. 36 of 1936 
December 23,1938 
Davis, J. O. AND WasTon, J. 
SHIVKUMAR RADHAKISHINDAS— 
PLAINTIFF—APPBHLLANT 


versus 
NORTH BRITISH MEROANTILE 
INSURANCE Oo. —Da¥enpants— 
‘RESPONDENTS 
Insurance — Contract of — When can be avoided— 
Fraud—Insured wilfully withholding material in- 
formation—Company held could avoid contract, 
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It is well-settled, that in proposals for insurance, the 


utmost degree of good faith is required. 

During the course of an inquiry into the proposal, 
in reply to the Se of the insurance company, 
the insured withheld the facts that his proposal had 
been accepted by another com pany on special conditions 
and that he had got himself insured for Re. 15,000 in 
fanother company, and deliberately gave false 
replies : 

Held, that such withholding of material information 
was wilful and in the nature offraud and that the 
company could avoid the contract. London Assurance 
v. Mansel (2), relied on. 

F. A. against the judgment and decree of 
Rupchand Bilaram, A.J. O, Sind, reported 
in 166 Ind, Oas. 16. 


Mr. Dipchand Chandumal, for the Ape 
pellant. 


Mr. D. M. O'Sullivan, for the Respon- 
dents. 


Weston,J.—This appeal arises ona guit 
filed by present appellant to recover a sum 
of Rs. 9,000 with interest being the amount 
claimed due from the defendant insurance 
company on a policy of insurance on the 
life of the deceased father of the plaintiff, 
The policy was effected in March 1930 and 
plaintiff's father died on May 10, 1931. A 
number of defences to the suit were raised. 
Among these it was urged that the contract 
between the defendant company and de- 
ceased was void because of omissions and 
mis-statements made by the deceased in his 
answers to the questions on the proposal 
form.: Some of these misstatements refer 
to inquiries as to the medical attendant of 
the deceased and the times when he 
received medical attention; others refer 
to information asked for regarding existing 
insurance effected by the deceased with 
other companies, or regarding proposals for 
life assurance which might have been made 
by deceased with other companies, It was 
claimed by the defendant company that 
although in the proposal form deceased 
admitted that his life had been proposed 
for insurance with two companies, the 
Bharat Insurance Company and Brittania 
Company in the years 1928 and1929, he 
gave a negative reply to the question : “Has 
a proposal on your life evér been dropped 
or withdrawn or accepted by any office at 
an extra premium or on special terms ? If go, 
state when, andthe name of the office or 
offices”; while in fact the Bharat Company had 
accepted his proposal only on special condi- 
tions. It is not disputed that the deceased's 
proposal with the Bharat Company had been 
accepted by that company only on “special 
conditions and that actually deceased did 
not pureué the matter further and no policy 


a Y 


_ Bie - 


was taken out by him. It was further 


' pleaded by the defendant company that 


` the deceased had concealed altogether the 


‘fact that in February, 1929, and in August 


- 1929 he had taken out two assurances on 


his life each for an amount of Re. 5,000 
with the Bombay Life Assurance Co., Ltd. 
It appears that boththe present defendant 
company snd the Bombay Life Assurance 
Oo, Lid, resisted the claims made in 
respect of the three insurance policies taken 
out by deceased and that three suits were 
filed by the present appellant to recover 
on these three policies. These three suits 
were tried together and disposed of by one 
judgment. The learned Judge decided 
all three suits against the plaintiff. Appeals 
against the Bombay Life Assurance Uo., Ltd. 
Suits Nos. £O and 81] of 1933, have not 
been filed, Paragraph 1 of the policy issued 
by the defendant company states as follows: 
“The paid proposal and declaration shall be the 
basis of this.contract, it being nevertheless hereby 
expressly declared that neither error in nor .omis- 
sion from such proposal and declaratien not wilfal and 
in the nature of fraud shall render this policyjvoid:” 
‘Much of the earlier part of the learned 
Judge's judgment is taken up with considers 
ations of: the general principles of good 
faith applicable-to contracts of insurance 
and: these considerations arose more parti-~ 
cularly in the suits against the Bombay 
Life ' Assurance Oo., 
by which did not contain’ the proviso appear- 
ing in’ thè policy issued bythe present de- 
fendant aa set out above. In the second-part 
of his judgment,’ the learned trial Judge 
deals more particularly with the present case 
and remarks that the terms of the policy 
throw upon the defendant company ths 
burden of proving that the errors and omis- 
sions on which their defence is based were 
both wilfuland inthe nature of a fraud. 
He accepts the case of defendant that the 
failure to disclose that the proposal to the 
Bharat Company was not accepted by that 
company except on special terms was a 
fact material to the proposal made to the 
present defendant company ; that if the 
defendant compgny had been aware: that 
the proposal had been accepted by 
enother company only on special terme, they 
would: have had reason for hesitation or 
further inquiry before accepting the life of 
the-deceased as a first class life. He also 
accepts that the failure by the assured to 
disclose the fact that he had obtajned two 
policies on: his life from the Bombay Life 
Assurance Oompany is enough to vitiate the 
policy with the present defendant compeny, 
and “holds that the failure to disclose’ these 
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material facts was wilful and in the nature - 


of fraud. 

The learned Advocate for the defendant 
company has represented before us that he 
ig prepared to support the findings ef the 


elearned trial Judge not only on the points ' 


decided in his favour but on points relating 
to non-disclosure of illness and medical 
attention which have been decided against 
him. But as in our opinion the findings 
set out in the preceding paragraph are 


clearly correct and are fatal to the suit -and - 


to the appeal, it is not necessary for ua to 
consider any further defences set up: by 
defendant to the suit. It is well-settled, and 
it is-not disputed before us, that in proposals 


for insurance the utmost degree of godd - 
faith is required. If the proponent conceals ` 


anything which-he knows to be material, it 


is‘a fraud (see remarks in Dalglish v. Jarvie © 


(1), ‘quoted by Jassel, M.R. 
Assurance 
London Assurance v. Mansel (2), it was held 
that the failure by a party- to disclose- the 


fact that he had made proposals to several 


in London- 
v.- Mansel (2), In this case, - 


other insurance offices, which proposals had - 


been declined, was a material fact entitling 
the plaintiff insurance company to withdraw 
their acceptance of the proposal made by 
that party. 


We think there can be no doubt that the ; 


withholding by deceased in the present case 
-of the fact that his proposal to the Bharat 
Company: had been accepted only on 
special terms was material. It is equally 
clear that the withholding of the fact that 
he" had recently‘effected two-insurances of 
his life with the Bombay Assurance Ooms 
pany was material. Deceased at the time of 


his proposal to- the defendant: company was 
nota young man. He was 43'years of age ' 


and until a year or two earlier does not 
appear to.have attempted to. insure his life. 
The Branch Manager ofthe defendant com- 
pany has stated in his evidence that if in a 
short period a person is found -to have 
insured himself heavily, this isa circum- 
stance which puts an insurance company on 
its guard and causes it to make inquiries as 
to the health, general habits and antece- 
dents of the proponent. We have no 
doubt that this‘is correct. The. only question 
remaining therefore, is whether this ‘with- 
holding of information in ‘respéct of these 
two matters was wilful on the part of the 
deceased, ‘In respect of the information 
(1) (1851) 3 Mac, &G 231; 2 H_ & Tw. 437; 20 L J Oh, 
415; 14 Jar. 945; 86 RR. .. oe 
: @ (1879) 11 Oh, 863; 48 L J Oh, 331; 41 L T.225; -37 
W R 44, cae cae 


à 
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Telating to the Bharat Ocmpany it is urged 
` that deceased did disclose that he had 
made a proposal to this company, that the 
defendant company could -have obtained all 
the information by inquiry and that the 
omission of further information was ‘not 
wilful, particularly as deceased is said to 
have been illiterate. 
‘Deceased was a merchant of Shikarpur 


and it is urged on behalf of appellant that ` 


life insurance ‘to an’ amount of Rs. — 15,000 
was not excessive having regard to his 
position. Weare not prepared to assume 
that a man of ‘his position was ignorant 
and unable to understand the meaning of 
the questions in the proposal form or the 
meaning of the replies entered, it is said, 
by the defendant -company’s canvasser. 
It is not suggested that this canvacser sap- 
pressed information given by deceased. 
We have no hesitation 
the answers represent statements made 


deliberately by a man whohad full know-’ 


ledge of the questions he was required to 
auswer. When he replied in the negative to 
the question “Has a proposal on your life 
ever been dropped or withdrawn or accepted 
by any office at: an extra premium or on 
Special terms", his answer was false, and, in 
our opinion, it was deliberately false. ` The 
suggestion that “accepted" was understood 
to rélate only to policies actually taken out’ 
is absurd, and in any case an omission 


to disclose information, the materiality of. 


which deceased was in doubt, would be 
“wilful.” > 


J - - 


“In respect of the insurance affected. with ` 


the Bombay Assurance Company, the case 
is even stronger. No mention of these in- 
surances was made in answer to the ques. 
tion: “Has your life ever in.the past been. 

roposed for assurance, either formally or 
informally, at this or any other office ? If 
80, state where and to which office or offices? ’. 
In our opinion, the omission could not have 
been other than deliberate. We think, 
therefore, that the defendant. company 
proved wilful omission of material facts in 
the proposal and declaration.. On the prin- 
ciple set out in London Assurance v. Mansel 
(2), at p. 368*, such wilful omission must 
be held to be in the nature of. fraud. The 
defendant company therefore is entitled to 
avoid the.contract. The appeal fails and is. 
dismissed with costs. No order is neces- 
sary on the cross-objections filed .by the 
defendant company, by which no relief is 
sought, 


>. Appeal dismissed,. 
- "Pago of (1879) 11 Oh, [Hd] ` 
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ALLAHABAD HIGH COURT, 
Letters Patent Appeal.No. 98 of 1935 
April 13, 1939 
BENNET AND CoLuistTge, JJ. 

Sri THAKUR GATASRAN NARAYANJI 
MAHARAJ-—DRCRBE-AOLDEB — 

A PPHLLANT 
versus 
GHANSHIAM AND ANOTHER—JUDGMENT- 
DHBTORS—RESPON DENTS 

Agra Tenancy Act (III of 1926), s. 79—Zamindar 
refusing settlement first offered to him allowed. to 
retain possession of landsheld by him—Whether 
tenant under Agra Tenancy Act — Whether liable to 
ejectment under s. 79. | < 

Where samindars of certain village who refused 
settlement which was first offered,to them but are 
allowed to retain possession of the plots of which they 
were in Gultivatory possession on arentalto be fixed 
by the Bettlement Officer, they are “excluded pro- 
prietors" within the meaning of s 743, U.P. Land 
Revenue Act,and must therefore be regarded as rent 
paying ex-proprietors in respect of the land whioh 
was in their cultivatory holding. Thus their position 
being anslogoug to that of ex-proprietary tenants, 
they are tenants within the meaning of Agra 
Tenancy Act, and as such, they are liable to ejectment 
under a. 79, Agra Tenancy Act, Hansraj v. Baldeo, 
Singh (1), distinguished ; 

.L, P, A. from the decision of Mr. Justice 
Ganga Nath, in S. A. No. 211 of 1934, dated 
October 18, 1935. 


.:Messrs, Mansur Alam and Ram Nama 
Prasad, for the Appellant, 
Mr. V. D. Bhargava, for the Respondents. 


Collister,' J.—This is a decree-holder’s 
appeal which arises out of execution proceed> 
ings. It appears that in 193i the appellant 
instituted -a suit against the respondents for 
arrears of rent (Suit No. 6 of 1931). The 
defendants pleaded that they were not 
tenants under the Agra Tenancy Act and 
therefore the suit was not competent, but 
this plea did- not. prevail with the Oonurt 
ind the suit was decreed. There was no 
appeal against that decree which accordingly 
became final. Subsequently, the decrees 
holder put his decree into execution and 
sought the ejectment of the respondents. 
The respondents again raised the same plea 
which they had taken at the trial,and the 
executing Court found in, their favour and 
dismissed the application for their ejectment: 
by an’ order dated November 28, 1932. 
The decreesholder thereupon appealed to 
the District Judge, and the latter found 
that the respondents were liable to ejectment. 
He accordingly allowed the appeal. This 
was on November ë, 1933. There was a 
second appeal to this Oourt, and a learned 
Judge allowed the appeal and restored 
the order of the executing Oourh It is 


-ge 


from that judgment that this Letters Patent 
Appeal has been preferred. The land in 

' guit is in village Barahu in tae Vistrict 
of Agra. Maharaja Scindia at one time 
held the, District of Agra for a consider 
able period of years, and it is an admitted 
fact that: the respondents were zgamindars 
of this village and the revenue of this 
village was assigned tothe appellant. In 
the beginning of the nineteenth century 
this district was conquered by the British 
and since that time it has formed part 
of British India. There was a settlement 
in 1875; and it appears from the findings 
of the lower Appellate Court that settlement 
was first-offered to the respondents, but 
they refused it and thereafter the village 
was settled with the muafidar, i. e. tne 
appellant; and the same thing happened 
in the last settlement, which took place 
about ten years ago. The respondents 
were allowed to retain possession of those 
plots, of! which they were in cultivatory 
possession on & rental which was to be tixed 
by the Settlement Officer, and they were 
also allowed 10 per cent. malikana on 
the gross rental of the village. The Settle- 
ment Officer, in an order dated April 8, 
1927, said: 
“Tt is admitted on the one hand that the zamin- 
dars ars not ordinary properietors in that they pay. 
rent, and on the other hand that they are not ex-pro- 
paoa an the rent cannot be enhanced.’ The 
d in question therefore is neither sir nor ex-proprie- 
tary tenancy. The case is a peculiar one and the 
samindars” rights do not belong to any of the classss 
enumerated in the Tenency Act. 
it seems to me therefore is to class all their so-called 
sir or ex-proprietary holdinga into one sub-class in 
the .thataunt under the heading “hereditary culti- 


vators” in accordance with the judgment of the 
Assistant Settlement Officer dated tober 1, 1875. 


For the purpose of the annual statistics, these holdings 
will be classed as ex-proprietary, not on the ground 
that they are or ever were proprietors ın the modern 
sense—this may or may not have been the case— 
but on the ground that their rights are superior to 
those of occupancy tenants,” 

The question before us in this appeal 
is whether the respondents are tenants 
under the Agra Tenancy Act and whether 
they are or are not liable to ejectment 
under s: 49 of the Act, The trial Court 
held that their position was analogous to 
that of : underproprietors in Oudh. The 
lower Appellate Oourt was of opinion that, 
since they are lable to Pay rent, they 
must be classed as tenants; and being: 
tenants, they are liable to ejectment. Lhe 
learned ‘Single Judge of this ‘Uourt has 
taken ascontrary view and has agreed with: 
the view taken by the trial Court. As we 
have already said, there “is a finding of faot- 
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that the respondents or their predecessors 


refused to accept a settlement and therefore , ' 


tney are “excluded proprietora” within the . 
meaning of s. 714, Land Kevenue Act. ‘That 
section provides as follows : Ah 

“Any proprietor who has been excluded from settle- 
ment under s. 68, or whose share has been transferred | 
under s. 72, shall be entitled, during the term of 
such exclusion or transfer... .. 

a) lf he has no land whizh he would be entitled 
to hold, upon a transfer of his proprietary rights, as 
an ex-proprietary tenant under s 14, Agra Tenancy 
Act, IIL of 1920, or s. 7-A, Oudh Rent Act, XXLI 
of 1886, as the case may be, to receive an annual 
allowance of not less than live and not more than 
la per cent. on the revenae assessed upon the 


‘ mahal ot share; or 


(b) If he hassuch land, to holdit at a rent to be 
fixed by the Settlement Officer in accordance with 
the provisions of s, 14, Agra Tenancy Act 111 of 1926, 
or 8. 7-A, Oudh kent Act, XXII ot 1836 as the case 
mey be and if one-third of the rent so fixed is less than 
15 per cant. on the revenue of the mahal or share, 
to receive such annual allowance as, when added: 
to the one-third aforesaid, shall be not less than 
five and not more than 15 per cent. on suoh 
revenue,” 


Section 14 of Act IIL of 1801 deals with 
the creation of ex-proprietary Tights, as 
did s. 10 of Act IU of 1901, and it is 
clear that the respondents fall under cl. (b) 
of s. 74, Land Revenue Act, and mast, there- 
fore, be regarded as rent paying ex-proprie- 
tors in respect of the land which was 
in their cultivatory holding, In s, 00 of 
the earlier Land Revenue Act (XIX of 
1873) ıt was provided that : 


“Any proprietor excluded from settlement under 


s. 49 or s. 49 shail be entitled to hold his str 
land as anex-proprietary tenant, and the. rent tobe 
paid by him for such land during such exclu- 
gion shall be fixed by the Settlement Offlcor accord- 
ingly.” 


It is dificult to see how the position 
of the defendants is materially different 
from that of ex-proprietary tenants so far 
as such land is concerned. Learned 
Uounsel for the respondents has referred us 
to the definition of “Bubeproprietor” which 
was added to s 4, Land Revenue Act, 
by Amending Act [I of 1932,in which a 
sub-proprietor in the Province of Agra is 
defined as meaning “A person who possesses 
a subordinate but heritable and transfer- 
able right and whose name is recorded 
in the register of proprietors as such...”, 
and he pieads that the respondents are 
sub-proprietors as held by the learned. 
Judge of this Court, and are not ex-propric=. 
tors. It seems to us that the respondents: 
have a dual capacity in respect of this | 
property, qua the malikana rights of 10 per 
Cent. on the gross rental, they are sub-pro- 
prietors, and such rights will be both heri» 
table and transferable; but qua the land whieh 


— 
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from the timé of settlement they hold and 
cultivate, they fall under cl. (b) ofs. 74, Land 
Revenue Act, and their position is closely 
analogous to that of ex- proprietary tenants, 
the only real difference being that the rent 
which is payables by them is not liable 
to enhancement during the period of any 
particular settlement. They pay rent to 
the assignee of revenue, and in our opinion, 
they are tenants within the meaning of the 
Agra Tenancy Act, and are, therefore, liable 
fo ejecitment under s. 79 of the Act. 
Learned Counsel for the respondents has 
referred us to the case in Hansraj v. Baldeo 
Singh (1), but in that case there had been 
no offer of settlement with the original 
zamindars and no refusal on their part, 
and therefore it was held that they were not 
excluded proprietors under s. 50 of Act XIX 
of 1873, which dealt with proprietors who 
had been excluded from setilement and 
provided tbat such proprietors would be 
entitled to hold their sir land as ex-pro- 
prietary tenants, the rent payable during 
such exclusion being fixed by the Settle- 
ment Officer. For the reasons which we 
have given we ere of opinion that the 
respondents must be regarded as tenants 
holding a position analogous to that of ex- 
proprietary tenants in respect of the land 
which they are holding; and as auch, they 
are liable. to ejectment under s. 79, Agra 
Tenancy Act. This being our view, we 
allow this appeal and set aside the judge 
ment and decree cf the learned Single Judge 
of this Court and restore the decree of the 
lower Appellate Court. The decrees-holder 
appelant will be entitled to his costs through- 
‘Ou e 


B. i Appeal allowed, 
my 21A L J 289; 71 Ind. Oas. 1028; AI R 1928 All. 


NAGPUR HIGH COURT ` 
Second Appeal No. 116 of 1937 
March 17, 1939 
Niyoar, J. 
HARIDAS~—AppRLLANT 
versus 
JAGANNATEH DAS AND oTagRs— 


RESPONDENTS 


Civil Procedure Code (Act V of 1908), O. II, 


» 6—Misjoinder of causes of action and parties, 


whether always fatal to sutt—Such  mutszoinder, 
then bad—Transfer of Property Act (IV of 1883), 
«3. 59-A, 66 (1) (0)—" Mortgagor”, whether includes 


nt purchaser—Liabtlsty of mortgagor under: 


materiais removed by Aim 


webseque 
, 68 (1) (zV alus o 
wsulting in depreciation is no criterion—Appegi— 
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Abatement—Decree for damages—Death of judgment- 
debtor after filing of appecl—Appsal, if abates— 
Maxim, Beotio personalis moritur cum persona, 
applicatian of. 

The joinder of causes of action action and par- 
ties is not invariably fatal to the suit. Order II, 
er, 6, Civil Procsdure Oode, is a rule of expediency 
and convenience. Whether the trial would be 
convenient or not ia a matter whioh has to be de- 
termined on the facts of each case and no hard 
and fast rule of an absolute character aan ba 
laid down. No doubt the misjoinder of claims and 
parties is to be dissouraged when it is caleulated 
to defeat the ends of justice; but such joinder 
would be unexceptionable unless it is apparent that 
the defenca will be embarrassed by confusing 
differant issues and proofs in the same litigation, 
Ths trial would be manifestly irregular when the 
causes of action or claims are so distinct and inde- 
pendent as to be incapable of coalescence and 
would be objectionable only when the union of auch 
claims embarrasses the trial and renders adjudica- 
tion impracticable. [p. 5t0, col. 2.] 

The word ‘mortgagor’ in s, 68 (1) (c), Transfer of 
Property Act, must include tho subsequent purchaser 
of ce mortgaged property. Jankt Saran Singh v. 
Mohamad Ismat! (3) and Mathura Devi v. Mohan Lal 
(4), followed, Tretannath v, Ajodhya Prasad (2), held 
Overruled, Jamna Das v. Ram Autar Pandey (1), 


referred to. 

Under s. 68 (1) (e), Transfer of Property Act, a 
mortgagor is liable to the extent to which tha 
security has been rendered insufficient. The cost 
of materials removed by the mortgagor, resulting 
in the depreciation of the security is not the 
oriterion. [p. 581, coL L] 

No doubt the genersl rule applicable to causes. 
of action in tort is embodied inthe maxim actio 
personalis moritur cum persona, but that maxim 
cannot operate when the sulit has ended in a deo- 
ree for damages so as to result in the abatement 
of the appeal, where the judgment-debtor dies after. 
the filing of appeal. ok i v. Ramchandra (5) and 
Paraman Chetty v. Sundararaja Naick (6), relied 
on. tbid] 


N. A. from the appellate decree of the 
Court of the Fourth Additional District 
Judge, Nagpur, dated October 15, 1935, 
in Civil Appeal No, 30-A of 1936, confirming 
the decree of the Court of the Firat 
Subordinate Jadge, Second Olass, Nagpur, 
dated October 31, 1935, in Oivil Suit 
No. &A of 1935. 


Mr. M. B. Kinkhede, R. B. with Mr. K. A. 
Pote, for the Appellant. 


Mr. R. N. Padhye with Mr. T., B. 
Pendharkar, for Respondent No, 1. 


Judgment.—This is an appeal by defende- 
ant No.5 from the concurring judgment 
ofthe Fourth Additional District Judge, 
Nagpur, in Civil Appeal No. 30-A of 1936, 
delivered on October 15, 1936. ° 

Muhadee and Shrawan, defendants 
Nos. 1 and 2, who are now respondents 
Nos, 2 and 3, had on April 21, 192/, executed 
a mortgage, affecting a house, in favour 
of the plaintiff-respondent No, 1, Jagan- 


J 
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. Mathdas. The mortgage debt was due on 
April'21, 1929, and the property was to be 
foreclosed on default of payment of the 
debt.' On September 2, 1929, the appellant's 
father Narayandas purchased the mort- 
gaged house but he re-conveyed it in their” 
favour on July 6, 1934. During the inter- 
val that he was in possession of the house, 
in the month of May, 1933, he, in common 
with the mortgagors, removed the wooden 
materials, fixtures and corrugated iron 
sheets cf the house whereby the value of 
the ‘house was substantially diminished. 
The mortgagee alleged that the’ value of 
his security was, atthe date of the mort 
gage, Rs. 5,000 and that in consequence of 
the wrongful act of the defendants it had 
been reduced to Rs. 1,500. He therefore 
prayed for a decree for foreclosure against 

e mortgagors-defendants Nos. 1 and 2 
and Ja personal desree for Rs. 3,500 
against all the defendants. Later on the 
plaintiff asked for a decree for sale instead 
of a! decree for foreclosure, The trial 
Oourt passed a decree for Rs. 3,634-6-9 
including interest and costs against the 
defendants Nos. 1 and 2 and ordered the 
property to be sold on default of payment 
of that amount and passed a personal 
decree’ against defendant No. 3 Narayan 
for “Rs. 1,000. The lower Appellate Oourt 
affirmed that decree. : l 
- Defendant No.3. Narayan preferred. this 
second appeal on February 6, 1937, dis-' 
puting the- correctness of the personal 
decree passed against him. He having 
died pending the appeal his son Haridas 
broaght himself on record as appellant and 
has prosecuted the appeal. 

On ibehalf of the appeHant it is at the 
outset contended that the trial was defec 
tive on account of multifariousness, namely, 
misjoinder of causes of action and of parties, 
It istrue that there has been a joinder of 
two causes of action, namely (1) failure to 
pay the mortgage debt, and (2) the wrong- 
ful ‘act of removing the wooden materials, 
etc., whereby the security was rendered 
intsafficient; but the question is whether 
this joinder: of separate claims or causes of 
action and of parties . vitiated the trial. 
It must be observed in the first instance 
that under O. If, r. 7, the objection as. 
tọ misjoinder of causes of action and 
parties ought to have been taken at the 
earliest opportunity in the suite but that 
was. not done. Apart from this initial. 
weaknepa of the appellent’s contention it. 
would :appear that the contention: itself. 


is untenable,” The- joinder of causes of. 
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action and parties is not invariably f: 
to the suit. Order II, r. 8, Civil Pri 
duie Code, provides that when it appe 
to the Gourt that several causes of aci 
joined in one suit cannot- be converier 
tried or. disposed of together, the Ox 
may order separate trials. That shi 
that it is a role of expediency and c 
Venience. Whether the trial would 
convenient or not is a matter which has 
be determined on the facts of each c 
and no hard and fastrule of an absol 
character can be laid down. No do 
the misjoinder of claima and parties is 
be discouraged when it is calculated 
defeat the ends of justice; but such join 
would be unexceptionable unless it 
apparent that the defence will be emb 
Tassed by confnsing different issues a 
proofs in the same litigation. The tr 
would be manifestly irregular when | 
causes of action orclaims are so distil 
and independent as to be incapable 
coalescence and would be objectional 
only when the anion of such clai 
embarrasses the trial and .renders adju 
cation impracticable. Oan that be pre 
cated of this case? The obvious answer 
mo, In so far asthe claim for the enfor 
ment cf the mortgage and for perso) 
decree were made against the mortgagc 
themselves, it could hardly be said tt 
there was any misjoinder, and the joind 
of defendant No. 3 Narayan in respect 
the claim for personal decree would r 
be open to attack in view of the alleg 
tion that be madecommon cause with t 
mortgagorsin damaging the security: t 
cause of action against the defendar 
being one and indivisible justified the 
joinder. Under O. II, r. 3, it is op 
to a plaintiff to unite in the same su 
several causes of action against the san 
defendants jointly and it was not possib 
to file a separate suit against defenda 
No. 3 Narayan alone. The contentio 
therefore, must be overruled. 

The next contention is that Narayan wi) 
was only a subsequent purchaser of tl 
mortgaged property could not be mac 
personally liable. Reliance is placed 
Jamna v. Ram Autar Pandey (1 
This argument cannot prevailin view 
the important fact that Narayan's liabilii 
here is rested on his wrongful act i 
causing damage to the security, The olai 


` (1) 34 A 63; 18 Ind. Oas, 804;89 1A 7: 160 W NG 
IMLT6,9 ALJ: 87% <i912)M W NS 
T L J 68 14 Bom, LR1 32M LJU 
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against him is sought to 
under 8 68(1) (e) of the Transfer of 
Property Act because the mortgagee was 
deprived of a part of the security in con- 
sequence of the wrongfal act of Narayan. 
It is trae that the section only speaks of 
the mortgagor, butin view of s. 59-A of 
that Act that the word ‘mortgagor’ must 
include the subsequent purchaser of the 
mortgaged property. No doubt a different 
View was taken in Tretanath v. Ajodhya 
Prasad (2), but that must be deemed to 
have been overruled by s. 59-A. The 
propos tion is too plain to need any anthority 
for ita confirmation, but if one were needed, 
I mayreferto Janaki Saran Singh v. 
‘Mohammad-Ismail (3) and Mathura Devi v. 
Mohan Lal (4). ` 

The next contention is that the cause of 
action came to an end with the death of 
Narayan and thatin any case the present 
appellant Haridas would not be liable for 
the tortious act of his father. Tke first 
branch of this contention is gelf-contra- 
dictory, and if given effectto, would destroy 
Haridas’s right to prosecute this appeal, 
No doubt the general rule applicable 
to causes of action in tort is embodied in 
the maxim actio personalis moritur cum 
persona, but that maxim cannot operate 
when the suit has endedin a decree for 
damages 80 as to result in the abatement 
of the appeal: sce Gopal v. Ramchandra (5) 
and Paramen Chetty v. Sundararaja Natck 
(6). Haridas as the legal representative of 
Narayan cannot raise any defence personal 
to himself. The issue before me is only 
this, whether or not the decrée was rightly 
-passed against Narayan, The question 
-whether it would be binding on his son 
or not is totally irrelevant and I need not 
pronounce My opinion at this stage as it 
can well be raised in execution. 

Lastly, it is urged that inasmuch astke 
plaintiff in his notice dated October 19, 
1934, estimated the damages to amount to 
Ra. 900, he was not entitled to a decree 
exceeding that amount, The materials 
which had been removed might hare 
been worth Rs. 500 but that is not the 
criterion. The mortgagee is entitled to 
compensation for the depreciation of hig 


(d) 26 NLR 312; 194 Ind. Oas. 690; A IR 1939 
Nag. 188; Ind. Rul. (1930) Nag. 306. 
(3) A IR 1932 Pat, 273; 189 Ind. Gas. 635,13 P 
ae 878; Ind. gir (1098) Pat, 241. 
dh 310; 177 Ind. Cas, 100; 
(1938) OWN 86; 11 RO 26: 


5) 26 B 597; 4 Bom. L R 335. 
L (8 26 M 499. : 
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security. He would be liable to the extent 
to which thesecurity was rendered insuffi- 
cient. On this point Narayan himself ag 
D. W. No. 1 admitted that when he had 
purchased the mortgaged house it waa 
eworth Rs. 3,000 but that as the resultof 
the wrongful act, its value was reduced 
to Rs. J,500. Both the Coorts have 
agreed in estimating the depreciation 
at Rs, 1,500 and that finding cannot be 
disputed in the face of Narayan's admission, 

The appeal is dismissed with costs. 
Counsel's fee Rs. 25. The costs of the 
lower Oourts will ba paid as ordered by 
the lower Appellate Court. 


D. Appeal diamissed, 


[ee 


CALCUTTA HIGH COURT 
Criminal Appeal No, 164 of 1939 
May 11, 1939 
5 HENDERSON AND San, JJ. 

GHULAM DASTGIR KHAN 

—APPELLANT 
vETIUS 
EMPEROR— RESPONDENT | 

Oriminal Procedure Code (Act V of 1898, es.” 162, 
36% —Siatement made to Customs Officer, whether 
comes under s. 162—Recording evidence in appealable 
case, mode of. ! 

The Excise Act (Bengal Act V of 1909) does not 
give the Qustoms Officer any powers of investigation 
ag conferred upon Police Officers under Criminal 
Procedure Code, Consequently a statement made to 
a Oastoms officer does not come within the mischief 
of s. 163, Oriminal Procedure Coda, and is, therefore, 
admissible in evidence. 

What the Appellate Court requires is not merely 
the opinion of the Magistrate regarding the evi- 
dence given by the witnesses but a correct record 
of the evidence given by the witnesses, It is for 
the High Gourt to decide whether the evidence 
corroborates or contradicts the other evidence and 
it can only decide this properly if it has the evi- 
dence before it. 

Where in recording the evidence-in-chief of two 
witnesses the Magistrate while passing an 
appeilable sentence merely records the words 
“corroborates P. W. 1" jt does not amount to 
recording evidences in accordance with the provigions 
of s. 383, and the conviction cannot therefore be 
upheld, 

Messrs. Probodh Chandya Chatterjee and 
Bireswar Chatterjee, for the Appellant. 

Mr, Anil Chandra Roy Choudhury, for the 
Orown. 

Sen, J.—The appellant has been con- 
vioted by the Ohief Presidency Magistrate of 


. Calcutta on a charge under 6, 45, Excise Act, 


(Bengal Act V of 1909) The case against 
him Briefly is that he was in possgssicn of 
ten seers of charas valued at abont 
Rs. 1,600 in contravention of the pfovisiong 


‘of the aforesaid Act. The facts alleged by 
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the prosecution sre briefly these; On 
February 22, 1939, three Customs Preventive 
Officers, H. Ghose, P. O. Ghose and 5. Hug, 
on receipt of certain information waited 
at a place in Ohowringee Square. A taxi 
drew up near where they were standing and 


two Indians and a European got out from” 


the taxi. Thereafter the accused got ont of 
the taxi with a suit case; he was promptly 
arrested by these Customs Officers and in 
the suit case were found ten seers of charas. 
The defence taken is that the appellant was 
a casual visitor to an hotel near by and that 
he was wrongly arrested while coming out 
from the hotel, In view of the decision at 
which we have arrived. it will not be necese 
sary ‘for us to discuss the evidence in this 
case. [t has been pointed out to us on behalf 
of the appellant that the learned Chief 
Presidency Megistrate did not record the 
evidence in accordance with the provisions 
of s. 362, Criminal Procedure Code, and that 
in theee circumstances, it would not be 
possible for this Court to upheld the convic- 
tion. TA second point taken is that a state- 
ment made by a witness, Subodh Ohandra 
Patra who was the taxi-driver to Mr. 
Elimuddin, the Superintendent of Custome, 
‘has been wrongly admitted in evidence in 
contravention of the provisions of s. 162, 
. Oriminal Procedure Oode, 

-There is substance in the first point 
taken on behalf of the appellant; the direc- 
, tions given in s 362, Oriminal Procedure 
-Oode, are perfectly clear. It lays down that 
-when a Presidency Magistrate is going to 
pas ‘an appealable sentence he shall 
ordinarily record the evidence in the form 
of a narrative. He may also at his discre- 
tion take dcwn the evidence in the firm 
of questions and answers. In this case the 
learned Magistrate hus failed to follow the 
directions given by s, 262 of the Code so far 
as two witnesses are concerned. These are 
“the winesees P. O. Ghose and 8. Huq. In 
recording their evidence-in-chief the learned 
Magistrate merely records the following 
. worde, “corroborates P. W. No. 1.” It ig 
impossible for os to form a correct opinion 
of what these witnesses said from this record. 
What. we require in this Oourt is not 
merely the opinion of the learned Magis- 
trate regarding the evidence given by the 
witnesses but a correct record of the 
“evidence given by the witnesses. It is for 
us to decide whether the evidence corrobo- 
rates or contradicts the other evidence and 
we cam cnly decide this properly if we 
have the evidence before us. We find it 


impcssible to deal with this appeal- satise. 
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fectorily without knowing what. these 
witnesses have said and we are not prepared 
to act upon the opinion of the learned 
Magistrate that they said something which 
corroborated the evidence of witnesg No. 1. 
As regards the second point, we ‘are of 
opinion that it has not been made out. Mr. 
Elimuddin is not an Excise Officer but a 
Customs Officer. The Excise Act does not 
give him any powers of investigation, 
Section 74 of the Act invests certain Excise 
Officers with the powers conferred upon a 
Police Officer under the Criminal Procedure 
Code to make investigations, A statement 
made to Mr. Elimuddin therefore does not 
fail within the mischief of s. 162, Criminal 
Procedure Code, inasmuch as it was not a 
statement made to a Police Officer making 
an investigation. Asa matter of fact, in 
this case investgation had not been started 
when tbis statement was made and Mr. 
Elimuddin had nothing to do with the 
investigation. We are of opinion, therefore, 
that the statement made by the taxi- 
driver to Mr. Elimuddin is admissible in 
evidence. In view of the decision arrived 
at regarding the first point, we consider that 
the order of conviction and sentence must 
be set aside and the case must be sent back 
for re-trial according tolaw. The accuse 

shall remain on the same bail. 


Henderson, J.—I agree. It seems to me 
impossible to resist the appellant's demand 
for a re-trial. If by the use of the word 
‘corroborated’ the learned Magistrate means 
that the depositions of the witness were 
all word for word the same, the only con 
clusion would be that they have been so 
carefully tutored that no reliance can be 
placed on their evidence, If, as is probably 
the case, the learned Magistrate does not 
mean this, we are in the position that we 
do not know what the witnesses said. 


D. Re-trial ordered. 


SIND JUDICIAL COMMISSIONER’S 
COURT 
Second Appeal No. 43 of 1935 
Davis, J. O. AND WusTon, J. 
MATIOMAL HASSANAND AND OTHBBS— 
APPELLANTS 
téersus 
TIRITHMAL KUNDAN MAL— 
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Civil Procedure Code (Act V of 1908), as. 47, 53— 
S. 53, applies to ancestral or joint family property 
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. Coming to hands of descendant on partition — Hindu 

Law—Debte—Father—Debts incurred by father before 

, partition — Suit on debts — Subsequent partition— 

sae coming to share of sons, tf liable for 
tg 


Section 53, Oivil Procedura Code, is as comprehen- 


sive ab it can be. Section 53 limits the Lability of. 


ancestral property to property devolving by survivor- 
ship and ss. 47 or 58 do not apply equally to 
ancestral or joint family property which comes into 
the possession of the son or other descendant on a 
partition made between him and his ancestor, It is 
deemed to be the-property of the judgment-debtor 
. for the purpose and within the meaning of s. 53, Civil 
Procedure Code. | 

Where the father incura debts for family purposes 
before partition between him and his sons, such debts 
can be enforcedagainst the property falling tothe 
of the sons on partition, even if suiton such 
debts is brought after the partition, for, the liability 
rests upon the property as such, whether at the time 
the liability isto be enforced that property should or 
should not have been'divided. Wherethe suit on 
such debts is brought only againat the father bat 
upon his death his sons are made parties as his legal 
representatives, the question as to whether the father 
died before the suit or during the pendency of the 
suit or even after suit isnot a matter of importance 
so far asthe liability of property, that is the joint 
family property, inthe hands of the sgons is concerned, 
Radhakishen Tolaram v. Firm of Jhamandas 
Radhomal (1), followed. Atul Krishna v. Lala 
Nandanjt (9), not followed. Annabhat Shankarbhat 
v. Shivappa Sundappa (2) and Subramania Ayyar v. 
- Sabapathy Aiyar (8), relied on, 


S. A. against the judgment of the 


Assistant Judge, Sukkur, dated June 22, 
1935. 


Mr. Dipchand Chandumal, for the Appel- 
lants. 


Mr. Kodumal Lekhraj, for the Respon- 
dent. 


Davis, J. C.—This is an appeal against 
a judgment of the Assistant Judge ab 
Sukkur who set aside an order of the Sub- 
ordinate Judge, Rohri, raising an attach- 
ment on certain immovable property ia the 
possession of the sons of one Hassanand 
who had, before partition between him- 
self and his sons, incurred liability upon 
a pro-note. The Subordinate Judge was 
of the opinion that the property in the 
Possessicn of the sons could not be made 
liable for the debs of the father, because 
though the debt of the father was incurred 
before partition, the suit upon the pro-note 
for recovery of the debt was made after 
partition, though during the pendency of 
the suit, Hassanand died and his sons 
were joined as legal representatives. But 
the learned Appellate Judge came to the 
conclusion that the order of the Sub- 
ordinate Judge, which directed the raising 
of the attachment of the 
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sons and attached for the debt of the 
father, could not stand, because of a judge 
ment of this Court in Radhakishen Tolaram 
v. Firm of Jhamandas Radhomal (1). Now 
the learned. Advocate for the appellant 
first took the ground that. the property in 
the bands of the sons of Hassanand could 
not be made liable for the debt of Hassanand 
because this suit was: brought against 
Hassanand after the joint family had divide 
ed after Hassanand was separate from hig 
sons, apd after the property of Hassanand 
was separate from the property of his 
sons. But we think that apart from the 
Tuling of the Bench of this Oourt above 
referred to, the better view is, that it makes 
no difference whether joint family property 
is or-igs not divided in the matter of the 
liability of this property for the debts of 
the joint Hindu family or for the debts of 
the father, for the liability rests upon the 
property as such, whether at the time the 
liability is to be enforced that property 
should or should not have been divided. 
This view, we think, has common sense to 
support it, for if it were held otherwise, 
the membersof a joint Hindu family wonld 
be able to evade the liability of the joint 


‘Hindu family for the debts incurred by 


the manager of the joint Hindu family, 
and sons would escape the pious obligation 
to pay their father's debts, merely by 
partition, by the simple device of dividing 
the property among themselves, We do 
not think that the fact that the property 
has been partitioned makes any difference 
in this matter of the liability of the joint 
family property in the hands of the sons 
for the father’s debts. In Annabhat 
Shankarbhat v. Shivappa Sundappa (2) 
Baker, J. observed thus: 

“The authorities which he (Patkar, J. sitting 
with him) has quoted make it clear that the son 
is liable for the debts of the father, other than 
those contracted for an illegal or immoral purpose 
and whether the father is alive or dead, and 
the fact that the debts were incurred in trade 
started by the father does not affect this liability: 
Achutaramayya V. Ratanjee Bhootaji (3). As to 
the contention raised on behalf of the appellant 
that though the liability was. incurred while the 
family was joint and though fhe decree is against 
the joint family property, it is open to defendant 
No, 8, the son, to avoid the liability by a partition 
made during the progress of a suit, this appears 
an extraordinary proposition which would render 
suits against a joint family nugatory in many cases, 


(1) 95 8 L R 374: 184 Ind Cas. 386; A I R1931Sind 
84; Ind Rul. (1931) Sind 130. ° 

(9) 52 B 876: 110 Ind. Cas. 269; AIR 1928 Bom. 232; 
30 Bons. LRS599. . 

(3), 49 M 311; 92 Ind. Cas. 977; A I R J926 Mad. 
323: 50 M L J` 208; 23 L W 193; (1926) M W N 
258. 7 - 


84. 


wee it would ‘be open to the members of the 

to escape the decree by the device of a 
eerste The case from Allahabad, Gaya Prasad 
v. Murlidhar (4) quoted in support of this argu- 
ment, ig a case where the son was not a party 
to the suit which was against the father alone, 
and we have direct authority to the contrary in 
Ramchandra Padayachi v. see ie COheiti (5), 
Kamemraramma v Venkata Subba Row (6) and 
Jagannatha Rao v. Viswesam (7).” 

Then there is a decision of the Madras 
High Co rt, Subramania Ayyar v. Saba- 
pathy: Aiyer (8) at p. 348, in which this 
question was discussed at great length and 
the question referred to the Full Bench was 
put as follows: 

“Whether a simple creditor of a father in a 
Hindu joint family ig entitled to recover the debt 
from the share of the sons after a bona fide parti- 
tion a taken place between the father and the 
pons 29| l 

And the answer of the majority of the 
Full Bench to that question was in the 
affirmative. Itis true that in his judgment 
the learned Appellate Judge has said that 
the father died before the suit when in 
fact he died pending the suit, and the sons 
were joined as his legal representatives, 
but we think the question as to whether 


_- the- father died before the suit or during 


- the -pendency of the suit or even after suit 
is not ja matter of importance so far as the 
liability of - “property, that was the joint 
family | | property, in the hands of the sons 
is concerned. We ‘think, therefore, that 
there is ample authority for the judgment 
of thei Bench of this Court in Radhakishen 
Tolaram v. Firm of Jhamandas Radhomal 
(1) which holds that notwithstanding the 
partiticn of joint family property between 
the father and his sons, the sons’ interest 
‘continues to be liable for the debts of 
the father incurred before the partition 
which debts were neither illegal nor im- 
.moral, and we do not think it necessary 
merely | because the judgment of the Patna 
High Court in Atul Krishna y. Lala 
Nandanji (9)-is to the contrary effect, to 
refer this question to a Full Bench. 

But the second question then raised by 
Mr. Dipchand fcr the appellant is that 
if they property in the hands of the 
sons be liable for the debts of the father, 

Wie tel All. 714; 101 Ind, Cas 407; 50 A 137; 
25 A LJE29, - 

(5) oi 555, : 

(8) 38 M 1120; 34 Ind. Oas. 474; A IR 1914 Mad. 328; 
27 M LJ 112; (1914) MW N 749, 


(7) 47 M 621; 80 Ind. Oas. 228, AIR 1924 Mad, 688; 
40M J 3 500; 19 L W 691. 
1M 361 at p 383; 110 Ind. Oas 1419 A IR 
1998 Mad. 7,54 M LJ 726; (1988) M WN 346; 27 
L W 688 (F B). 
(9) 14 Pat. 732: 157 Ind. Cas. 53; A I R 1935 Pat, 
275; WALI 393; 1 B R'691; 8 R P69(F B). 
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. nevertheless they cannot ‘be made liable.. 
“In ‘execution’ proceedings; their liability. 
"Gan only be determined and enforced in 
a separate suit; and he points cut that in, 
the majority ‘of ‘decided: cases which zefer 


eto the firat question with which we have’ 


dealt, the suit was brought against the 
father. and sons as such, whereas here the 
suit was brought against the father, and 
after his death againat the sons, not as 
sons, but as legal representatives, ‘and his 
argument is that s. 53, Oivil Procedure 
Oode, is to be read with s. 52, Civil Procedure 
Code’and was‘not intended to apply toa 
case such as this where joint family pro- 
perty is-in the hands of the sons not as 
the result. of the death: of the father but as 
the result of partition, But’ this point has 
been dêalt with by the Bench of this Oourt 
in Radhakishen Tolaram v. Firm of 
Jhamandas Radhomal (1) referred to above. 
is as com- 
prehensive ds it can be. It does not limit 
the liability of aa gi property to proe 
perty ‘devolvin survivorship, and 
Rupchand, A. Fo O. a gave judgment 
was of the opinion that it would apply 
equally to ancestral or joint family pro- 
perty which came into the possession of 
the son or other descendant on a partition 
made between him and his ancestor. It ig 
deemed to be the property of the judgment- 
debtor for the purpose ‘and within the 
meaning of s. 53, Oivil Procedure Code, 
and the learned J udge . goes on -to point 
‘out that s. 47 and the corresponding 
section of the old Ocde have always 
received a liberal construction, and he -was 
of the opinion that there was nothing in 
s. 47 or s. 58 which limited the scope 
of the inquiry or the remedy to property 
devolving by survivorship. No argument 
and no care has been placed before us which 
will satisfy us that the judgment of this 
Court in Radhakishen Tolaram v. Firm of 
Jhamandas Radhomal (1) was bad in law 
or practice. We think, therefore, that the 
judgment of the lower Appellate Court 
was right, and we dismiss’ this appeal with 
costs, 


D. : Appeal dismissed. : 
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CALCUTTA HIGH COURT. 
Oriminal Revision No. 295 of 1939 
May 19, 1939 


HENDERSON AND LATIRUR Raaman, JJ.. ` 


Srimait BHAGIA—Acousep—Prtirionne 
r ° versus 
OHITTAGONG MUNIOIPALITY 
— OPPOSITR Party 

Bengal Municipal Act (XV of 1932), s. 71 (2)—Prose- 
fulton must prove date of- offence—Offencs under, if 
continuing offence, ee : 

It is the business of the prosecution to establish on 
‘What date the ‘alleged offence under s, 71, Bengal 
‚Municipal Act, was committed. - pi 
- Offence under s, 71 is not a continuing offence. 


‘Mr. Sudhansu Sekhar Mukerjee. for the 
Petitioner. 


Mr. Imam Hossain Chowdhury, for the 
Opposite Party. 


Henderson, J.—This is a Rule calling 
upon the District Magistrate of Ohitta- 
gong to show cause why certain proceedings 
pending against the petitioner should not be 
quashed. The petitioner is a sweeper woman 
who was serving under the Municipal Oom- 
missioners of Chittagong, She left 
Ohittagong on the 11th and reached Calcutta 
on March 13,1938. She took service asa 
sweeper under the Calcutta Corporation on 
April 1, and has been so working ever 
since. She has now been prosecuted 
for an offence under s. 71, Bengal Munici- 
pal Act. The complaint was made on 
February 21,1939. A warrant was issued 
for her arrest and she then obtained this 
_Rule. The ground upon which this Rule 
was pressed is that the prosecution is barred 
by limitation. It is not now contended that 
she may not be guilty of an offence under 
the substantive section. In showing cause 
Mr. Choudhury took two points. First of all 
he contended that mere failure to attend 
is not an offence; forexample, such failure 
might ke due to illness. The result ig 
that there is nothing to show on what date 
the offence was actually committed. I.am 
bound to say that this is arather startling 
argument to hear on behalf of the prosecu- 
tion. It is the business of the prosecution 
to establish on what date the offence 
alleged was committed. Everything in 
the ‘petition of complaint has been kept 
delightfully vague. It is, however, stated 
in the affidavit that the petitioners took up 
employment under the Corporation of 
Calcutta on April], There is no counter- 
affidavit. There can be no doubt at all 
that when she did that, she withdrew from 
her duties as a servant under the Commis- 
Sioners of Ohittagong. The second point 
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argued was that the offence is a continuing 
. one. In our opinion, it is not. “AB soon: as 


she withdrew from her service, under the 
Commissioners of Chittagong, the offence 


` was complete.’ She does not go on commit- 
e bing it merely by working under some other 


municipal body. As the complaint waa 
made more than six months after the com- 
mission of the offence, it is invalid. The 
Rule is accordingly made absolute and we 
direct that the proceedings now pending 
against the petitioner .be quashed. The 
petitioner will be discharged from her bail, 


Latifur Rahman, J.—I agree, 


D. Proceedings quashed.~ 
oF 4 


PESHAWAR JUDICIAL COMMIS- . 
SIONER'S COURT i 
Appeal No. 69-18 of 1938 
June 12, 1939 
ALMOND, J. C. AND Soort, J. 
HAJI KHAN GUL KHAN-—DRORRReHOLDER 
—APPELLANT 
Lersus 
CHOTU RAM AND anoranr— 
J UDGMENT-DEBTORS— RESPONDENTS 

Transfer of Property Act (IV of 1882), s. 58 (b) 
—Unconditional covenant to pay—No delivery of 
postession—Foreclosure proceedings not contem 
— Time allowed for payment of debt—Mortgage held 
simple and personal liability of mortgagor existed 
unless there was specific contract to contrary— 
Evidence Act (I of 1872), s. 92, Provisos (8) and (1) 
—Terms of written contract clear—Real tarms fron 
conduct of parties, if can be deduced~—Mistakes 
contemplated by Proviso (1) to s. 93, nature of. 

It is settled law that a covenant to pay must 
be implied in every transaction of loan and unless 
there is some specific condition inthe bond absoly- 
ing the borrower from liability to re-pay the | 
he must be held liable on the implied covenant, 
[p. 588, col. 3.) 

In a, mortgage-deed there was an anconditional 
covenant to repay the loan. There was no deliver 
of possession, nor was the possession to be deli- 
vered under any contingency. Foreolosure pro- 
ceedings were neither contemplated, nor actually 





resorted to. Time was allowed for the yment of 
the debt sesured under the deed, and the penalty 
for the non-payment was the liability for inter. 


est : 

Held, that the mortgage was simpla mortgage 
within the meaning of e. £8 (b), of Proper- 
ty Act, and the mortgagor was personally liable 
unless there was specific contract to the con- 


t . 
"(esa discussed.) 

Where the terms ofa mortgage-deed are parfpotly 
clear, the necessity of deducing the real terma from 
the conduct ofthe parties and the re tituting 
of the contract (the moztgage-deed) Aja daka 
therewith does not arise. Venkata Subbadma amma 
v. Venkatapatt Raju Garu (4) and Nand Kis y. 
Behari Lai (5), distinguished. 


- ha. 


* Bog 


The mistakes contemplated by Proviso (1) to 


s. 98 are genuine and accidental mistakes, Just as 


‘the misdescription of the property. Chind Mellayya 
v. K. Veeriah (1), Bepin Krishna Ray v. Jogeshwar 


Ray (2) and Janardan Govind v. Venkatesh Waman, 


(3), referred to. ip. 588, coL 1.] 


A, frem the judgmentof the Senior Sub- 
ener Dera Ismail Khan, dated June 3, 
1938. | 


i 
Mr. Saadudin Khan, for the Appellants. 
Mr,| Raja Singh, forthe Respondents. 


Soofl, d-—Haji Khan Gul, appellant, is 
one of the mortgagees under the mortgage: 
= deed Ex. P.-1, dated June 3, 1933, the other 
co mari gagees being his three brothers Haji 
Sahib Jan, Musa Jan and Nazar Shah. 
Exbibit Pel,’ is a registered document 
executed by Ohotu Ram and Bodhraj, the 
respondents, in favour of the appellant 
and his three brothers. A decree under 
s.8 ofthe F.O. R was obtained by the 
present appellant on the basis of Hx. Pl 
from the Court of the Deputy Oommissioner 
D, I, Khan on Apri) 22, 1936. This decree 
was set aside by the Commissioner under 
the F.O. R. on July 28, 1936. Haji Khan 
Gul then instituted asuitin the Oourt of 
the Senior Sub-Judge, D, I. Khan on March 
80, 1937, on the basis of Ex. P-l. A pre- 
liminary decree was passed under 
O. XXXIV, r. 4, Civil Procedure Oode, 
on May 18, 1937. The decretal amount was 
Rs. 14,100 and there was a provision for 
future interest on the principal sum at 
_ the rate of 6 percent. per annum. It was 
directed that in case the decretal amount 
_ is not paid by November 18, 1937, the moct- 
gaged property would be sold. 
- The decree was not satisfied by November 
18, 1937, bence the decree-holder applied 
for the making out of a final decree. The 
: decree was made final cn January 7, 1938. 
‘It was directed that the house which was 
shown as security for the debt in Ex. P.-1 
-be sold. On January 10, 1938, an applica- 
tion [for the execution of the decree was 
putin. The house was sold in the execu- 
tion of the decree and its sale was confirmed 
-on March 22, 1938. The decree-holder 
- himself - was'the auction-purchaser and he 
filed ja receipt for a sum of Rs. 2,375. The 
decree-holder then pressed that the 
execution should proceed against the 
pessons and other property of the judgment: 
debtors, a prayer for which bade already 
been’ put in by him in thei execution appli- 
catiow. To this prayer the judgment- 
. debtors objected onitheyground]iithat the 
mortgage-deed, Ex. Pel had been incorrecte 
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Jy worded and wastiot in accordance with. 
the agreement arrived at verbally and: that 
the mistake had been rectified by the ruqa 
Ex. P.-2 written by the co-mortgagees 
Musa Jan and Nazar Shah one day «after 
the registration of the mortgage-deed. 
The lower Court brought out the following 
points for determination between the 
parties : 

“1 Whether Ex. P.-2 is admissible in evidences ? 
Onus on J. Ds. 

3 Whethertwo brothers of the decree-holder 
executed Hx P.-2? Onus on dJ. Ds. ee 
“3 Whether the dacree-holder was bound by Ex. P.-2 
Onus on J. Ds.” 

The learned 8. 8 J. recorded some evid- 
ence on behalf of the parties and came to 
the conclusion that Ex. P-2 had -been 
executed by Musa Jan and Nazar Shah, 
brothers of the decreesholder, that it was 
admissible in evidence, and that the 
decree-holder was bound by it. The 
learned Senior Sab-Judge then by his 
order, dated June 3, 1938, allowed 
the objections of the judgment-debtors and 
held that the judgment-debtors’ persons and 
other property were not liable for the 
decretal amount. Itis against this order 
of the Senior Sub-Judge that this appeal 
has been preferred by Haji Khan Qul, 
decree holder. Before we proceed to discuss 
the case as argued before us, it will be 
desirable to examine the mortgage-deed 
Ex. P.-1 and the ruga Ex.2 in detail, as 
it would be necessary to refer to the 
text at one stage or another in the dis- 
cussion. ” Apart from that the two docu- 
ments bring into relief the relations 
between the parties, Exhibit P.-l reads 
as tollows: 

“We Lala Ohotu Ram and Lala Bodhraj, sons 
of Lala Jhangi Ram, caste Mehndirat residents of 
Kulachi, now staying at Dera Isma Khan, do 
hereby, whilein enjoyment of sound senses and 
intellect and of our own free will and consent declare 
as follows :— ` 

One residential house consisting of four kothas, 
one verandah, one kitchen, one bath, one drawin 
room for men, one deorhi roofed and one unroof 
haveli bounded by four walls which has got 
two entrances onthe south side and two on the 
east side (bounded on the south by tbe house of 
Ghowdhri Ram Mehndiratta and blind passage, 
on the north by the house of Beli Ram Gulati, 
onthe east by blind alley and house of L. Daulat 
Ram Mehndiratta and on the west by public 
pasa co) situate at Mohalla Brahimzai, Kulachi 

istrict Dera Ismail Khan owned and possessed 
by us has now been merta aa by usto (1) Haji 

an Khan, (8) Khan Gul 
Khan, and (4) Shah Khan, sons o Juma Gul 
Khan, caste Shah Budin Khel Mahmud Khel, 
Pathan, residents of Zurmat, Afghanistan, at present 
posseasion 
for Rs, 12,000 current coin, half of which comes to 
Ra. 6,000 on the following, conditions; Çl) The mort- 
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gago Is without poseession and we executors shal] 
remain in possession of the property rnortgaged; (9) 
The mortgage money shall be paid to the mortgagee 
Without interest on Bisakh 2, Sambat 1991, (3) If 
the mortgage money is not paid to the mortgagees on 
Bisakh 2, 1991, interest at the rate of 8 annas per 
cent? per mensem shall be charged on the mortgage 
money therealter from thedate of default and the 
mortgage money with interest and without interest 
shall he payable on demand. The mortgaged property 
shall be liable for the payment of the mortgage 
money with interest as well and the mortgagees 
shall ba competent to recover the mortgege money 
with interest jointly and severally. The payment 
ofthe mortgage money with interest shall not be 
given a set off if not supported by a receipt: (4) 

e mortgage money has been received thus, A sum 
of Rs. 14,000 on account of principal and Rg. 799 
on account of balance of interest, total Ra. 14,723 
was due tothe mortgagees from us executanta on 
‘the basis of a pro-note dated Ohet 1, Sambat 1987. 
A separate promissory note for Rs. 2,723. out of 
the said eum. has been executed in favour of 
the mortgagees and the balance Rs. 129 000 has 
been given a get-off against the mortgage money 
of this deed of mortgage. Thus the entire mortgage 
Money has been received and the aforesaid pro- 
Miesory note has been cancelled. We shall have no 
claim for the non-receipt of the mortgage money nor 
‘shall the mortgagees have any more claim of any 
sort against us, the executants, on the basis of the 
aforesaid promissory note. Ofthe mortgagees, Musa 
, Jan Khan and Nazar Fhah Khan are now present and 
they accept all the terms noted above, and having 
' heard the above terms they have placed their 
signatures in token of acceptance. If their brothers 
,Bahib Jan Khan and Khan Gul Khan raise any 
objection with regard to this deed of Mortgage, 
the mortgegees now present here, namely Musa Jan 
Khan and Nagar Shah Khan, shall be responeible 
therefor. Hence this deed of mortgage of a house 
Without possession has been executed to BETYG as 
authority.” 

P. W. No. 2 reads as follows: 

“Greetings. A sum of Rs. 14,000 principal and 
Re, 722 on account of balance of interest wag 
-due to us from you on &pro-note We have taken 
on mortgage from you one house for Rg, 12,000 
under deed of a mortgage dated June 3, 1932, 
and on it only the mortgaged house ig liable for 
the payment of. the principal mortgage money and 
. interest. There ig no personal liability and no other 
property is liable. I! the said dead of mortgage ig 

terpreted to put any personal liability on you, 
still you have no personal liability and the 
personal liability may be considered to have been 
abandoned becansethe verbal contract between ng 
. Was to this effect. The costa of stamp and the 
expenaes of registration were to be borne by us, It 
has been givena set-off in the pro-note for the 
balance of Rs, 9,729. We and you have got no other 
money dealings between us. Hence these lines have 
been executed by way of an agreement to Berve as 


authority.” 
7 §d. and thombmarked : 
1, Nazar Shah Khan, 
2. Mussa Jan Khan.” 


In appeal it has been argued by tke 
learned Counsel] for the appellant that the 
‘document Ex. P.-1 creates a simple mort 
gage as defined ins, 58 (6), Transfer of 
Property Act. By its very nature, the 
simple mortgage pre-suppoees the personal 
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liability of the mortgagor. 
of the mortgagors other than 
under mortgage is also liable, The learned 
Counsel has further argued that the 
writing, Ex. P.-2 was executed a day after 
the registration of Ex. P-l, and tbus it 
amounted toa subsequent contract, and ag 
such, it could not modify the terms of 
Ex. Pal to the detriment of the none 
signatories of Ex, P«2?, Under Ex, Pal, 
the débt had been secured by the hypothe- 
cation of the houge at Kulachi. The 
perscnal liability of the mortgagors and the 
liabilities of the other Property were still 
there. Musa Jan and Nazar Shah, by the 
execution of Ex. P.-2, could not bind the 
appellant and Haji Sahib Jan Khan, - the 
non-signatories of Hx. P.-2, Ag co creditors 
Musa Jan and Nazar Shih had no 
authority to relinquish aright vested in 
the absent cocreditorg, The learned 
Counsel for the appellant hag farther 
argued that if it be held that Ex, Pg juat 
reiterates an oral contract, that was cone 
temporaneously agreed upon by the parties 
to Ex. P.-1 then s. 92, Evidence Act, jg 
abar to its #0 missibility. 

Toe learned Counsel for the judgmsnt- 
debtor-respondents has conceded the posi- 
tion that the document Ex. P, 9 does not 
create a fresh agreement subsequent to the 
execution of Ex. Pel. He submits that the 
position taken by his clients has bean cone 
Sistent throughout. He contends that 
Ex. P.-2 just rectified the terma em bodied 
in Hx. P-l. The terms as embodied in 
Ex. P.-1 had not been agreed upon by his 
Cliente, and had been putin on account of 
mistake on the part of the Scribe, As soon 
as his clients realized that Er P-1 did not 
represent their real intention, they hastene 
ed to approach Musa Jan Khan and Nazar 
Shah who had negotiated with them for the 
liquidation of the debt, and got the writing 
Ex. P.-2 from them with a view to correct 
the errors in Ex, P.-kand to make Bs. P.-l in 
conbonance withthe terms verbally agreed 
upon. The learned Oounsal further argues 
that Ex, P.-2 is admissible ia evidence as 
Indicating conduct between the parties, He 
further submits that the agreement, as 
actually arrived at between the parties, that 
is to say, the agreement Er. “1, 88 core 
rected by the writing Er. P.-2, was not a 
Simple mortgage, but was an anomalous 
mortgage and hence there was no implied 
liability of the mortgagors’ Persqns and 
their property other than the marigaged 
property. 


The points for determination, ag brought 
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out by the arguments of the learned Coun- 
sel of the parties, are as follows: (1) Whe- 
ther the document Ex, P.2is admissible in 
evidence? :2) Whether tke contract between 
the parties contemplates tre liability of the 
persons and the other property of the res- 
pondents ? 

(1) Tke learned Counsel for the respond- 
ents lays down two abstract propositions of 
law. Firstly, he submits that by virtue of 
‘proviso (1) to 8, 92, Evidence Act, the mise 
takes of fact cr law in a document can be 
rectified by adducing evidence as to the 
contemporaneous oral contract between the 
‘parties, and in support of this proposition 
be has referred us to China Mellayya v. 
K. Veeriah, 31 Ind. Cas. 671 (1), Bepin 
Krishna Ray v. Jogeshwar Ray, 66 Ind. 
Gas. 345 (2) ard Janardan Govind V. Ven- 
katesh Waman (3). Secondly, he had sub- 
mitted ‘that proviso (6) to s. 92, Evidence 
Act, contemplates the rectification of a 
document and the interpretation of its 
terms by the evidence of the conduct of 
the parties. He has cited Venkata Subha- 
drayammav. Venkatapati Raju Garu, 80 Ind. 
Cas, 107 (4) and Nand Kishore v. Behari 
Lal (5), in this connection. 
` We have carefully considered the two 
legal propositions and we have come to the 
conclusion that they have no application 
‘to the facts of the present case. In the pre- 
sent case it is alleged that the parties were 
agreed'as to tre terms of the mortgage but 
the scribe wrongly drafted the mortgage- 
deed. ‘The scribe has not been prcduced. 
‘The document was executed on June 2 and 
wes presented for registration on the foll>w- 
ing day. There was ample time to under 
stand the terme, The mistakes contemplat- 
ed by proviso (1) to s. 92, are genuine and 
accidental mistakes, just as the misdes- 
cription of the property as was the case in 
all the three rulings cited by the learned 
Couneel for the respondents. 

The terms of Ex. P.-l are perfectly clear 
so the necessity of deducing the real terms 
frem the conduct of the parties and the 
reconstituting ofthe contract (the mortgage- 


(1) $1 Ind. Oas. 671; A IR 1916 Mad. 795; 3L W 
5 


551. 
~ (8) 66 Ind. Oas. 345; AIR 1921 Cal. 730; 26 O0 W 
-N 36; 34 Or. LJ 256, 
- (8) AIR 1989 Bom. 151; 181 Ind. Oas 991; I LR 
(193% Bom. 149; 41 Bom. L R191; 11 RB 77. 
<4) 80: Ind. Oas. £07: A IR 1924 P 0188; 521 A 
~]: 48 Me?30, 47 M LJ 93; 26 Bom. L R 78€; 20 L 
“WW 998: (1924) M WN €07; 90W N57;LR5 A 
(P 0) 147 (PO). 
(py) A IR 1983 All. 600: 140 Ind. Oas. 470; (1932) 
-A L J 339; Ind. Rul, (1932) All. 664. 
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deed) in accordance therewith does not arise. - 
Now, what is the evidence of conduct. Para- 
graph 3 cf the written statement of the res- 
pondents in the suit (dated April 15, 1937), 
shows that they had recourse to legal ex- 


*perts after the registration of the document. 


The statement of Bodhraj, respondent, as 
D. W. No. 1, in these proceedings is also to 
a similar effect. Musa Jan was approached 
by the respondents. He told them that he 
would consult his brothers (para 3 of the 
written etatement). If the verbal agreement 
between the parties was already clear, where 
lay the necessity on the part of Musa Jan 
to consult his brother, and what -was the 
point in the respondents following Musa 
Jan from Kulachi to Dera Ismail Khan? 
We therefore hold that it has not been 
established that the terms which are the 
subject-matter of Ex. P.-2, had been settled 
verbally contemporaneously with the éte- 
cution of Ex. Pl. We alsə come to the 
conclusion that the document Ex. P.-2 is 
not admissible in evidence either under pro- 
vigo 1 or proviso 6 to s. 92, Evidence Act. ` 

(2) We agree with the learned Oounsel 
for the appellant that Ex, P.-1 comes under 
the definition of a simple mortgage as given 
in 8. 58 (b), Transfer of Property Act. There 
was an unconditional covenant to re-pay the 
loan in cl. (2) of the deed. According to 
cl. (1) of Ex. P.-1 there was no delivery 
of possession, nor was the pcssession to 
be delivered under ‘any contingency. 
Foreclosure proceedings were neither con- 
templated, nor actually resorted to. Time 
was allowed for the payment of the debt 
secured under the deed, and the penalty 
for the non-payment was the liability for 
interest. A suit for the sale of the security 
(the house) was institated. The leading 
gases on the point are Abbakke Heggadtht v. 
Kinhiamma Shetty (6) and Joy Krishna v. 
Radha Krishna (7). It is settled law that 
a covenant to pay must be implied in 
every transaction of loan and unless there is 
some specific condition in the bond absolv- 
ing the borrower from liability to re pay 
the loan, he must be held liable on the impli» 
ed convenant. In this case the condition 
absolving the borrower from personal liabi- 
lity to re-pay the loan was in Ex. P.-2 only, 
which, as we have held, is not admissible in 
evidence. 


The learned Counsel for the respondents 
has cited Narotam Das v. Sheo Pargash 


(6) 29 M 491. 
so A IR 1934 Pat. 433; 149 Ind. Oas. 1197;6 R 
T. a A 
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, Singh (8), Bunseedhur v. Sujaat Ali (9), 
Singjee V. Tiruvengadum (105, Gopal Row v. 
Narasimha Row (1)), Kuraisht Begam V. 
Mumiaz Mirzs,3 Ind. Cas. 871 (12), Anglo- 
Indign Trading Co, v. Brierly, 8 Ind. 
Oas.’ 302 (13) and Bishan Datt Singh v., 
Mathura Prasad (14), in support of tbe 
proposition that in respect of a morts 
gage of the nature we have in this case 
there is no implied covenant to pay. Let 
us briefly examine the cases cited by 
him. Narotam Das v. Sheo Pargash Singh 
(8), related toadocument executed by a 
talugdar, which contained no personal 
contract to pay out of personal estate, or 
out of any estate other than the taluq In 
Bunseedhur v. Sujaat Ali (9), there was 
a specific stipulation as to personal liability 
in the contingency that the property mort- 
gaged be sold for the recovery of the 
arrears of Government land revenue. The 
contingency did not arise, hence the personal 
liability could not be invoked, In Stngjee 
v. Ttruvengadum (10), a certain property 
already mortgaged to another was hypothe- 
cated for securing aloan. The specific mode 
for the re-payment of the loan was by daily 
appropriation on the part of the creditor of 
pari of the sale money of firewood. It was 

ld that no suit could be brought on the 
basis of the -hypothecation deed in a Small 
Oause Court. Gopal Rowv. Narastmha Row 
(11), related to a case where, a hypothecation 
deed for 17 years in favour of A and a lease 
deed for 28 years in favour of A's husband 
had been executed simultaneously. The loan 
under the hypothecation deed was to be 
cleared in 17 years by the realization of the 
rent from the lessee. It was held that the 
transferees of A's interest in the hypothe- 
cation bond could not bring a personal 
claim against the lessors. Kuratshit Begam 
Mumtaz Mirza, 3 Ind, Oas. 871 (12), relates 
to a case of mortgage by way of conditional 
pale, Anglo-Indian Trading Co. v. Brierly, 
8 Ind. Oas. 302 (13), related to a case where 
there was-clear provision in the mortgage 
instrument that the mortgage debt was to 
be paid in a particular manner (t. e., by the 
Bale of manganese ores ) (Apart from that 
the debtor and the creditor in this case 
were, more or less in the position of business 

8) 10 O 740; 11 IA 83; 4 Bar. 522; 8 Ind, Jur. 
275 (P O). 

(9) 16 O 540. 

(10) 13 M 193, 


(11) 87 M86. : 
(12) 3 Ind. Gas, -871; 12 O O 275 


09 8 Ind. Oas. 302; (1910) M W N 618; 9ML T 


(14) A I R1939 AlL 260; 181 Ind; Oas. 903, IL R 
(1989) All. 318; (1939) A LJ 862; 11R A 625, 
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partners. The former held mining conces- 
sions from Mysore State while the latter 
supplied the capital. They jointly worked 
for the development of the manganese ore 
mining business), Bishan Datt Sing V. 
Ma'‘hura Prasad (14), related to a case of 
mortgage by way of conditional sale. 

The learned Oounsel for the respondents 
appears to have been labouring under 
the misapprehension that the mortgage 
in question was not s simple mortgage, 
and none of the cases cited by him relates 
to a simple mortgage. To sum up the 
discussion we come to the conclusion that 
the mortgage-deed, Ex. P.-l created a 
simple mortgage, that cl. (2) of the deed 
implied a covenant to pay, and that the 
deed stands unqualified and unrectified 
by the writing, Ex. ¥.-2. We therefore 
accept the appeal with costs throughout 
and pass a decree for the balance under 
O. XXXIV, r. 6, Civil Procedure (ode, 
in favour of the plaintiff which can be execut- 
ed agaicst the persons of the respondents 
judgment-debtors and their cther property 
also. bon 
D. Appeal accepted. 


Ce | 


ALLAHABAD HIGH COURT 
Second Appeal No 10!1 of 1936 
May 4, 1933 
OoLLisTae, J. 
LAL SINGH NAYAL 
—APPALLANT 
versus S p 
JIWANAND-—PLAINTIHH AND ANOTHER— 
DEFANDANT— RESPONDENTS : 
Civil Procedure Codes (Act V of 1903), a. 73— 
Decree against father of joint Jamily and Ze 
against sons after his death on pro-note executed 
by them in respect of father's debt—Decree-holder 
against sons, if can claim rateable distribution in 
eale p in execution of. decree against father 
—8. 73 (2), whether covers case of plaintif claim- 
ing all assets incustody of Court as against de- 
fendant who claims and geis rateable distributton— 
Interpretation of Statutes—Meantng ariang out of, 
plain interpretation should be given. ; 
A decree obtained against the father of a joint 
family and a decree obtained against his sons, 
after hig death upon a pro-note executed by them 
in respect of a debt of their father are not 
decrees against ‘the same judgment-debtor.” [p, 
592, col. 1.) l 
Consequently the holder ofa decrees against the 
to get rateable distribution' 
under s. 73, Civil Procedure Code, in the sale pro- 
ceeds of the family estate in execution of thegdecres 
agains the father and the Court cannot invoke 
any inherent power out side the provisiqns of s, 73. 
Nilmont Dey v. -Hiralal-Das (1) and Ra nan 
Chettiar v. Kast Viswanathan Chettsar 49), not fol 
lowed, Chkunnilal Raichand v, Broach Urban Ca 


DEFENDANT 





590. 
operative Bank, Lid. (8)- and Govind Abaji v. 
Mohoniraj Vinayak (4), relied on, Bithal Das v. 
Nand Kishore (5) and Bhola Nath v. Magbul-un-nisa 
(8), referred to, Kusum Kumari Devi v. Gayanath 
Pramanik (1), distinguished 

The terms of sub-s. (2) ofsa. 73 are wide enough 
to cover |a case where the plaintif claims that he 
is entitled to all the assets in the custody of the 
Oourt and that the defendant, who claims and 
‘obtaina rateable distribution, is not entitled thereto, 
No appeal is provided under s. 73, Oivil Procedure 
Oode, in| respect of claims between rival decree- 
holders, and it can hardly ‘have been the intention 
of ths Legislature that an order of the executing 
Oourt granting rateable distribuiion should be 
final. |p! 593, col. 1] 

In the absence of anything in the Act itself to 
indicate! that the apparent intention of the section 
is not the real intention, the Court would not be 
justified! in reading into these provisions a mean- 
ing which on a'plain interpretation they are in- 
capable, of bearing. [p. 599, cols. 1 & 2] 


8. A. from the decision of the Additional 
o Judge, Kumaon, dated May 22, 
1936. | 


Messrs. S, N. Seth and N. D. Pant, for the 
Appellant. f 
Mr. Satya Narain Agarwala, for the Res- 


pondents. 


Judgment.—This is a defendant's 
appeal; the appellant being one Lal Singh 
Nayal.' |It appears that Jiwa Nand, plaintiff, 
had a: |decree against a man named 
Makoliya, who was admittedly the father of 
a joint Hindu family.‘ After the death of 
Makoliya, Jiwa Nand took out execution, 
impleading the sons of Makoliya as legal 
representatives of the judgment-debtor. The 
family estate was put to "sale, and Rs. 700 
odd were realized. Before the receipts of 
the assets, defendanteappellant Lal Singh 
Nayal and defendant-respondent Nitya 
Nend applied for rateable distribution under 
B. 73, ' ivil Procedure Oode, and their 
applications were allowed by the executing 
Court. ‘ft appears from the evidence of 
Rupua, one of the sons of Makoliya, that 


after their father’s death the four song’ 


accepted! liability in respect of a debt due 
from Makoliya to Lal Singh Nayal and 
executed| separate promissory notes in the 
sum cf Rs. 200 each. This position ig not 
contested by learned Counsel for the defen- 
danteappellant. After the death of Makoe 
liya, Lal Singh Nayal obtained decrees 
against the sons; and defendant-respondent 
Nitya Nand also obtained a decree against 
them on) foot of a promissory note which 
had been executed by Gopia, one of the 
sons, teat! which 
their Ba i Gopia executed the promis- 
Bory note|ôn his own behalf and on behalf 
of his ‘brofhers, | 


| | 
| 
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related to a debt due, from’ 


isto. 


Jiwa Nand, being aggrieved by the exes 


cuting Court's order granting rateable distri- 
bution to Lal. Singh, Nayal and: Nitya 
Nand, instituted a suit under s. 
Civil Procedure Code, claiming that his 
decrees and the decrees of the two défen- 


*dants were not passed against the same 


judgment-debtor within the meaning of 
s. 73 (1), Civil Proceure Oode, and therefore 
the defendants were not entitled to rateable 
distribution. The suit was dismissed by the 
trial O.urt, but has besn decreed by the, 
lower Appellate Court. It is against this 
decree that Lal Singh Nayal has come to, 


this Court in second appeal. Nitya Nand au 
(1), Civil Pro- - 


has not appealed. Section 73 
cedure Oode, provides that 
“where assets are held by a Oourt and more per- 
sons than one have, before the receipt of suoh 
assets, made application to the Court for the execu- 
tion of decrees for the payment of money passed 

inst the same judgment-debtor and have not 
obtained satisfaction thereof, the assets, after 
deducting the costs of realization, shall be rateably 
distributed among all such persons,” see 

Admittedly, the decrees of the plaintiff 
and of the defendant-appellant (as well ag 
the decree of defendant-respon ent, Nitya 
Nand) are executable against the joint 
family estate, and it is argued on behalf of 
defendant-appellant, Lal Singh Nayal, that. 
they must therefore be deemed to have 
been passed against the same judgment’ 
debtor, as contemplated by 8. 73, Civil 
Procedure Code, The first authority to: 
which I am referred by the learned Counsel’ 
for the defendant-appellant is Nilmoni Dey’ 
v. Hiralal Das (1). In that case two decrees: 
were .obtained against the estate of a 
deceased testator, each decree being against’ 
two out of three executors, One executor 
was Common to both suits, and each decree 


was prima facie executable against the’. 


estate, It was held by a Bench of the’ 
Oalcutta High Court that the decree-holders’ 
were entitled to rateable distribution of the 
assets under 6, 
Mookerjee, J. observed : 


“Each decree is 


two decrees may, without unduly straining the 
language of s. 73, be regarded as passed against the 
same jadgment-debtor, namely they are both decrees 
against the estate of Bhushan Chunder Bhar, in 
one oe represented by A and B, in the other by 
an 
to put a narrow construction upon the terms of 
8. 73, 80 as to defeat the ends of justice. We hold 
accordingly that the two decree-holders must 
Tateably divide the assets under s. 73.” 


This decision is cited as authority for 


~ (1) 37 OL J 100; 43 Ind, Cas, 452; AIR 1918 
Oal, 281, a i 


73, cl. (2), 


73, Civil Procedure Oode, ` 


prima facie capable of execution — 
against the estate of the deceased testator. In ~ 
these circumstances, we are of opinion that the: - 


O. We may add that we are not disposed ° 


_ 
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the proposition that decrees which are exe- 
cutable against the same estate must be 
deemed to be decrees which have been 
passed against the same judgment-debtor 
Within the meaning of e. 73, Civil Procedure 
Oode. The next case is from Madras, and 
the facts are very similar to the facts of the 
case now under appeal. This is a Fall 
Bench decision in Ramakrishnan Chettiar 
v. Kasi Viswanathan Chettiar (2). Oertain 
sreditors obtained a decree against the sous 
of a deceased Hindu father in respect of a 
debt contracted Ly the latter. Oertain other 
oreditors, who had obtained a decree against 
he father himself, took out execution 
against the sons as legal representatives of 
ihe deceased debtor; and they also obtained 
lecrees against the sons themselves in 
respect of debts which had been contracted 
oy their father. All the decrees were 
executable against the family property of 
he deceased and his sons, and it was held 
hat rateable distribution was permussible 
inder s. 73, Civil Procedure Code. At p. 419, 
Pandrang Row, J, observed : 

“I$ is obvious that a strict literal construction 
0 the expression ‘the same judgment-debtor’ 
annot be adopted in the sense that the decreas 
nust be against the same persons eo nomine; it 
148 bean held in a series of cases that all the judg- 
nent-debtors in each of the several decreas 
wot be identically the same, and that it is sufficient 
f there is one Judgment-debtor common to all the 
lecrees, and this proposition is not denied by the 
earned Advocate for the respondent in these peti- 


ions. It has algo been held, and hero, too, there is 


10 dispute, that even though the person against 
rhom the decrees,Were passed 1s the same in name, 
; 73, will not apply’ that person occupied the 
ame character in all the decrees; for instance, where 
me decree was passed against A in his personal 


apacity and another against him as heir of P, the 


wo decrees are not against the same judgment- 


lebtor. It would therefore seem that the eo nomine- 


onstruction cannot he the right one, and the expres- 
lon ‘the same judgment-debtor’ is not so simple and 
{ear in its Meaning as to dispense with any reter- 


nce to the general intention of the section in which- 


t is found. About that intention therecan be no 
Loubt, and a construction which defeats that inten- 
ion no less than the ends of justice should be 


woided if the provisions of law are to be interpreted” 


n a reasonable manner,” 

This view was not accepted by the 
3ombay High Court in Chunnilal Ratchand 
r. Broach Urban Co-operative Bank, Lid. 
3), Tyabji, J. at p. 403 observed : 

“jt seeme tome thatthe Oourte have no jurisdic- 
ion to expand in this manner a legislative provi- 


(3) A IR 1936 Mad, 40; 159 Ind. Cas, 501; 59 M 
3,69 M LJ 711; (1935) M W N 960; 42 L W 835; 
"ii M 508 (F B). : 

(3) A 1 E 1837 Bom. 46] at p. 463; 172 Ind. Ces. 
“the LR (19387) Bom, 795; 39 Bom. L R 815; 1OKB 
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sion such as 8. 73. The section provides for ong 
particalar oase. Another casa (considered from 
what the QOourt conceives to be the object with 
which s, 73 is enacted, may stand on ths same 
footing. But this ia no ground for assuming juris- 
diction to decide, the other cass, for which no pro- 
vision has been made by the Legislature, as if it 
had bean provided for by the legislature.” 

* The learned Judges approved and followed 
an earlier decision of their own High Oourt 
Govind Abaji v. Mohoniraj Vinayak (t). In 
the latter case Jankins, O. J. at p. 496* 
observed : 

“In my opinion no case is made for a rateable 
distribution under s. 2395, Civil Procedure Oode. 
Ib is useless to speculate as to any other test than 
that which the section itself provides, and that test is 
stated in the plainesat terms. So far as the present 
case goss, it is enough to say that the money decrees 
must be against the same judgment-debtor. Here, 
however, one deoree is age mel Bhau Babaji Jangam 
and the other ts against his son Kashinath.” 


The above two authorities are relie{. 
upon by the learned Counsel for the plaintiff- 
respondent. There sre apparently no cases 
of this Court directly in point, but I have 
been referred to Bithal Das v, Nand 
Kishore (5) and Bhola Nath v. Magqbul-un- 
nisa (6). In the former case a creditor who 
held a decree against a member of a joint 
Hindu family consisting of two brothers 
attached the judgment-debtor’s interest in 
a poriion of the joint family property in 
execution of hie decree. Subsequently the 
judgment-debtor died. When his rights and 
interests in the attached property were 
being brought to sale, certain other credi- 
tors, who held decrees against the sume 
judgment-debtor or his representatives, but’ 


‘who had not attached any of the joint. 


family property in his lifetime, applied for. 
rateable distribution under s. 295, Oivil 
Procedure Code. It was held that the 
attachment inured only for the benefit of 
the decree-holder who had made it and that 
the non-attaching decree-holders, having no 
right to enforce execution against the proe 
perty after the death of the judgmente 
debtor, were not entitled, by virtue of a. 295 
of the Code, to share in the assets realized. 
by sale under such attachment. The reason 
why the learned Advocate for the defendante 
appellant has cited this authority is because 
of certain observations of Strachey, O. J, 


at p. 110f, where he says : 

“|, therefore it is clear that one must give the 
Bection a common sense construction, and sea what 
gort of case it really provides for. Now the object of 
the section is two-fold, The first object is to prevent 


(4) 25 B 494; 3 Bom, LR 407. Š 
(5) 23 A 408. 
8; A W N 1903, 184, 


(6) 26 A2 
~ *Page of 25 B,—| Ed. ` 
{Page of 23 A ad) s 
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unnecessary multiplicity of execution proceedings, to 


obviate, ina case where there;are many decree-holders, 


each competent to execute his decree by attachment 
and sale of a particular property, the necessity of 
esoh jand every one separately attaching and 
separately selling that property The other object 
is to secure ‘an equitable administration of the pro- 
erty by placing all the decree-holders in the positions 
Taye deni bed upon the some footing and making 
the property rateably divisible among them, instead of 
allowing oneto exclude allthe others merely because 
he happened to be the first who hed attached and sold 


the property.” , l 

; There was no discussion in that case as 
regards the meaning to be attached to the 
expression “the same : judgment-debtor.” 
In the other Allahabad case, namely Bhola 
Nath v. Magbul-unenisa (6), a Muhammadan 
widow obtained against the other heir of 
her deceased ‘husband a decrea for her 
dower debt payable out of the estate of the 
déceased, and in execution therevf attached 
Certain property of the deceased in the 
hands of the heir. A creditor of the heir, 
having obtained a money decree against 
the heir for his personal debt, subsequently 
attached the same property in execution of 
that decree. It was held that the widow's 
decree for dower was entitled to priority 
Gver the decree against the heir for the 
heir's personal debt and that the creditor 
of the heir was entitled to the benefit of the 
provisions of s. 295, Oivil Procedure Oode. 
At p. 34* their Lordships say : 

“The decree obtained by the respondent (i. e. the 
widow) is a decree against Yakub Husain as repre- 
gantative of her deceased husband, whilst the decree 
obtained by the appellant is against Yakub Husain in 
The two decrees have not, 


his personal acity. 
Lf sbi 3 against 'the same judgment- 


in fact, been obtaine 
debtor.” | 

It is argued that since in the circume 
stances of that case the eo nomine construc- 
tion was accepted by this Ooart, there is 
an implied approval of the same proposie 
tion in a converse set of circumstances. I 
am unable to acceptthis contention. It is, 
I- think, generally agreed that a decree 
obtained against an individual personally 
and a decree obtained against him as 
representative of a daceased person are 
not decrees against “the same judgments 
debtor," inasmuch as he occupies a different 
Capacity in Cachecase and is thus a different. 
person in law. The language of s. 73 (|), 
Qivil |Procedare Code, is clear and unam- 
biguous and whatever arguments might bə: 
adduced as tothe desirability or otherwise of ` 
thé law being as contended for by the learned: 
Ooynsel forthe defendant-appellant, [am 
of opinion that in the absence of. anything 
in thee Act .-itself «to indicate that the 
apparent intention of the section is not the 


*¥Paga of 26 Am [Bd] jih. 
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in respect of its particular facts; 
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real intenticn, the Court would not be justi- 

fied in reading into these provisions a 
meaning which on a plain interpretation 

they are incapable of bearing. If it had 

been the intention of the Legislature that a 

decree obtained against a fatoer and execut- 

able after his death against the joint estate 

and-a decree obtained against the sons and 

executable against the same estate should 

be deemed to bea decree against the ‘same 

judgment-debtor, it would presumably have 

given effect to sach intention. Bat as the 

section stands, I am unable to hold: in the 

present case that a decree obtained against? 
Makoliya and a decree obtained after his 

death. against his sons upon a promissory 

note executed by them in respect ofa debt. 
of their father are “decrees passed against 

the same judgment-debtor.” 

The next plea taken by the learned Counsel 
for the defendant appellant is that s. 73 is 
not exhaustive, and I am referred to Kusum 
Kumari Devi v. Gayanath Pramanik (7), In 
that case none of the creditors were entitled 
to rateable distribution under s. 73, Civil 
Procedure Code, by reason of the fact that 
they had not applied for execution before 
the date of receipts of assets by the Oourt ; 
but they had made attachment of these 
assets, and it was held by a learned Judge 
of the Oaleutta High Court that no liei was 
created by attachment in favour of any.of 
them and that tha Court holding the assets- 
was empowered to divide them among all’ 
the creditors pro rata. ` That. decision may 
be. authority for the view which it expresses 
but in 
the present case the matter admittedly falls 
withib the scope and purview ofs. 73, Civil’ 
Procedure Oode,.and the provisions of that. 
section are therefore applicable, and I do 
not think that-the Court can invoke any: 
inherent powers outside the provisions’ of’ 
that section. | ae 

The last plea taken is as follows: A 
right of suit is given under cl. (2) of B. 73, 
and it is argued that in.the absence of that. 
provision, there would be no right of suit 
at all, and therefore the plaintiff, in order. 
to bring himself within the terms of cl. (2), 
mast eatisty all its conditions. One of those 
conditions is that the assets must be liable 
to be rateably distributed, whsreas. the: 
plaintiff's case is that there is no liability 
for rateable distribution at all. Therefore, 
it is argued, he has no right of suit. [ 
cannot say that I am very impressed - with 
this argument. -1 am of opimion that the 


pof? A IR 1986 Cal, 390; 166 Ind, Ona, 814; 9 BO 
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terms of this subss. (2) are wide enough to 
cover a case where the plaintiff claims that 
e is entitled to all the assets in the custody 
of the Court and that the defendant, who 
claims and obtains rateable distribution, is 
not entitled thereto. No appeal is provided 
under s. 43, Oivil Procedure Oode, in res» 
pect of claims between rival decree-holders, 
“and it can hardly have been the intention of 
the Legislature that an order of the execute 
Ing Oourt granting rateable distribution 
should be final. For the reasons given 
“above, this appeal fails and is dismissed with 
“Costs. Permission to appeal under the 
Letters Patent is granted. | : 
"D, Appeal dismissed. 
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In re SUBBIAH TEVAR— Aocusgp 

Oriminal Procedure Code (Act V of 1898), 38. 163, 
1 (2)— 85. 162, if shuts out statements admissible 
under s. 27, Evidence Act (I of 1872)—Rule laid 
down by 8.1 (2) is application of marim “ generalia 
specialibus non derogant.” 

Section 162, Oriminal Procedure Code, is clearly 
wide enough to inclade statements made to-a Polite 
Officer which would be admissible under s. 27, 

- Evidence Aot, as constituting information in 
consequence of which some fact has been dis- 
covered. But s. 162 does not shut out statements 
which are admissible under s. 27, Evidence A 
since s. 37 is a special law which is not deroga 
from by the general rule enacted in s. 168, Oriminal 
- Procedure Code, Chinna Thimmappa v. Talukunta 
Timma (2) and Syamo Maha Patro v. Emperor 
(3), relied on, Pakala Narayana Swami v. Emperor 
(1), explained. (p.594, coL 2.) 

The rule laid down in s. 1 (2), Criminal Proce- 
dure Code: “ Nothing herein contained shall affect 
any special law now in force” is an application 
of the maxim generalia specialtbus non derogant,” 
[p. 595, col. 1] 


Refd. T, and Or. A. referred by the 


Sessions Court, Tinnevelly, dated February 
10, 1939. 


. Mr, R. Sadasivam Pillat, for the Accuse 
èd. 


-The Public Prosecutor, for the Crown.: > 
Stodart, J.—The accused Subbiah Tevar 
hag been convicted and sentenced to death 
` for the murder of Sundaramma), He has 
fled two petitions by way of appeal. In his 
statement made under E. 342 to the Sessions 
“Judge ‘he declared “that the Sub-Inspector 
„of: Police, P. W. No. 9, concocted the case 
against.him because he refused to give him 
fodder for his bulls. . In one of his appeal- 
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petitions he states that the case has been 
concocted against him by enemies because 
he was the principal witness in a murder 
case five years ago. Inthe referred trial 
the question for our decision is whether the 
eSentence of death should not be confirmed. 
There is no doubt that Sundarammal, a 
woman of 60, was murdered in her field on 
the morning .of Saturday, July 30. She 
was seen inthe early morning when she 
set out for her field, by her daughterP. W. 
No. 5, who lives in the opposite house and 
by P. W. No. 6, her next door neighbour, 
and she was seen again by P. W. No. 7 in 
her field about 8 a. m. "At midday her son 
P. W. No.4 when he went to the field to 
take her midday meal, found her.lying dead 
near the well. Her-face.and the front ‘of 
her head had been battered in, There was 
blood on the ground there. Itwas clear 
that she had been murdered there. A blood 
stained stone lay near the body, - 

The motive for the murder was clear. The 
right earlobe was torn and lacerated. The 
left ear-lobe was completely cut off. Gold 
mudichus—a kind of ear orrnament—which 
her daughter P. W. No.5 had lent to the 
deceased theprevious day, to wear when 
she went to a neighbouring village on a 
visit of condo-lence were missing, P. W. 
No. 5 and-P. W.No.6 say they saw these 
mudichus inthe ears of the deceased on 
the morning of the crime, P. W. No. 9, the 
Sub-Inspector, reached the village at 7 P. M, 
He held the inquest early next morning. 
The- -blood-stained stones: and earth from 
the place where the body was lying and 
the blood stained . stone with which the 
murder might. have been committed were 
sent by him with other things to be examine 
ed by the Chemical Examiner and Imperial 
Serologi3t and were found to be stained 
with human blood. There was no clue to 
the murderer. The scene of crime is 1} 
miles from the village; the cholam crop 
in the field was high; the unfortunate 
woman had evidently been taken unawares 
and killed without the knowledge of anyone 
who might have been in the surrounding 
fields © ~~ : 

The accused is a member of a registered 
criminal tribe who was bound to report to 
the authorities ‘when he intended to leave 
the village. He was absent and he had not 
made any report. For this reason and bee 
cause he suspected that the accused ht 
have héd something todo with the murder, 
the Sub-Inspector left instructions’ in the 
village that the whereabouts of the*accuse 
ed should be reported to him. Onthe 


morning of August 26, 
‘relation of the deceased, found the accused 


~ * 





P. W. No. 10, a 


sleeping in his field and went off to the 
Police Station, four miles away to tell the 


' Bub-Inspector. The latter happened to be 


at’ Kurukkalpatti on the main road, nôt 


' far; away and received this information at 
- 12-30 r. |m. He went to the village at once 


~ 


4 


and! to the place where the accused was, and 

arrested him. The accused then made a 

statement which is the principal évidence 

against him, He madeit in the presence of the 

Village Munsif P. W, No, 11, P. W. No. 12 

and, P. W. No., 10, He said according to 
W. No. 11 and P. W. No. 12: 


Pi W, No. 10's recollection of this state- 


. ment, however, is simply that the accused 


said, “ Ihave kept the concerned property 
in.my houseina hole made for a rafter 
in ‘one corner, and I shall produce it.” 


_ P. W. No. 11, and P. W. No. 12 also say that 


the accused stated that he had killed 


. Bundarammal witha black stone so that 


- concubine Mutha 


she | might not disclose the robbery. But 
that part of the statement is not admissible 
in evidence since it did not within the 


meaning of 8,27, Evidence Act, lead to the . 
discovery of any fact. 
. Vilage Munsif, deposes that when the acous- . 
. ed was making this statement he took it - 


P. W. No. 11, the 


down in writing and the record of it is 
- Ex, J, In Ex. J the admissible portions are: 


g a Saturday, 26 days ago, in the morning, m 
mmal 4 


- to gather cowdung. I followed her. Sundarammal 


‘ ‘Was Blitting ata 


i lace to the west ofthe well and to 
the north ot the 
two |mudichus from both her ears. (Then comes 
the madmissible portion) I lefther at the same 

came to my village tied the two mudichus in 


I ie 
' & dirty white cloth with a green botder and kept it in 
- @&holein the southern wall in the 


south-eastero 
corner of the houses in which I live. I shall take it 
and deliver it up. I should be protected.” 

Though the persons who heard the accus- 


“ed ‘making this statement do not remember 


the | whole of it, there is no reason to dis- 


believe the Village Munsif when he says 

that Ex. J is a correct record of what the 
. accused said. Following on this the Bub- 
- Inspector and the accused and the Village 
' Moneif and P, W. No. 12 and P. W. No. 10 
` and|P. W. No. 13, a neighboar of the accused, 


Went at once to the accused's house. In 


“ their presence the accused took tae jewels 
-fb their hiding place and nanded them 
` oVerjtp the sub-lnspector. That is all the 
‘evidence against the accused. It is plain, 


straightforward, and has 


ree i a and 
j i believed by the learned Sessions Judge 
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went out towards the south . 


amalai pit. I suddenly out the - 
-dure Oode. 
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and learned Counsel who appears for . the 
appellant has not attempted to show that 
there are any grounds on which it should 
be rejected. His appeal rests on a point 
of law. He contends that statements made 
tothe Police by an accused person after 
his arrest, though they may come within the 
meaning of s. 27, Evidence Act, are inad: 
missible under s. 162, Oriminal Procedure 
Code. Section 162 is : - 

“No statement made by any person toa Police 
Officer inthe course of an investigation shall... awam 
be used for any purpose at any enquiry or trial in 
respect of any offence under investigation at the 
time when such statement was made.” 

This section is clearly wide enough to 
include statements made to a Police Officer 
which would be admissible under s, 27, as 
constituting information in consequence of 
which sume fact has been discovered. But 
it has been held by this High Oourt and by 
other High Courts.in along series of decis 
sions that s, 102, does not shut out state- 
ments which are admissible under 8. 27 
Evidence Act. That must now be regarded 
as settled law. Learned Counsel contends, 


‘however, that this settled rule has been 


abrogated by a recent decision of the Judi: 
cial Committee of the Privy Council : 
P. O. Appeal No. 81 of 1933, Pakala 
Narayanaswamt v. Emperor (1), dated 
January 20, 1939. We have examined that 
decision very carefully and we donot think 
that it disturbs the course of decisions of 
this and other Oourts. In that case one of the 


“questions at’ issue was the admissibility of 


statements made before arrest to a Police 
Officer by a person ultimately accused. The 
Privy Council held that such statements 
were shut out under s, 162, Oriminal Proce 
Incidentally the Privy Council 
when considering the scope of s. 162, dis- 


- cussed a view which had been taken. by 


some of the High Oourts in India that 
s. 162, referred to statements made in the 
course of a Police investigation by witnessés 
only and not by accused persons. And the 
Privy Council differing from that view— 
which I might observe has not been the 
view of this High Uourt—proceeded to make 
some observations relating to the reasons 
on which that view had been based. The 
principal reason was that if s. 162, Orimi- 
nal Procedure Gode applied to statements 
by accused persons it would amount to a 
repeal of s. 27, Evidence Act. On this point 


(1) 180 Ind. Oas. 1; A IR 193) P O 47; 1939 O 
L B 134, iv39) M W N 185; 40 Or. LJ 364; IRE 
O 166, 1939 O W N 383; 20 PL T 3265; 49 L W 


849; 48 O W N 473; (1989) A LJ 298; 41 Bom. L 


R 428; 41 P LR 273; 69 O L J 273; 
(1939) 1M L J 758; 18 Pat. 334 (P O). 
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the Judicial Committee observed : 

“The wordsof s. 162 are plainly wide enough to 
exclude any confegsion madeto a Police Officer in 
the course of investigation whether - discovery is 
made gr not. They may, therefore, pro tanto repeal 
the provisions of the section which would other- 
wise apply Ifthey do not presumably, it would 
be on tha ground that a. 27, Evidence Act, is a 
special law within the meaning of a. 1 (2), Orimi- 
nal Procedure Code and thats 162 is not a. specific 
Provision tothe cont . Their Lordships exprese 
no opinion on this topic, 

162, 


The question therefore whether s. 
Oriminal Procedure Code has repealed s. 27. 
Evidence Act, so far as statements made to 
& Police Officer are concerned, has not been 
here decided by the Privy Council and we 
are not therefore debarred by this decision 
from following the rule laid ‘oa in previ- 
ous decisions of this Court. We may observe 
that it has been recently held specifically 
by learned Judges of this Court that though 
8. 162, Criminal Procedure Ocde, applies to 
statements made by accused persons, 
nevertheless s. 27, Evidence Act, is a ‘special 
law’ which is not derogated from by the 
general rule enacted in s. 162. See the dic- 
tum of Ramesam, J. as he then wasin Chinna 
Thimmappa v. Talukunta Timmappa (2) 
and of Reilly and Sundaram Chetty, JJ. in 

_Syamo Maha Patro v. Emperor (3). The 
rule laid down in s. 1 (2), Criminal Proce- 
dure Code: “Nothing herein contained 
shall affect any special law now in force” 
is an application of the maxim Generalia 
specialibus non derogant. 

The statements made by the accused in 
this sase on August 26, being admissible 
in evidence, wo agree with the learned Bes- 
sions Judge that the charge against him is 
proved, He was absent from the village 
immediately after the crime. He was under 

‘a Bpecial obligation to intimate hia absence 
to the Police and did not do so. He stated 
that, at the place where the murder was 
committed, and at atime which is shortly 
‘after the deceased was last seen alive, he 
came upon her suddenly and cut her ear 
lobes and took her mudichus and hid them 
in his house, That statement is corroborat- 
ed by the condition of the ears as seen on 
the body of the deceased and by the accus- 
ed’s production of the mudichus from the 
Pe in his house where they were hidden. 

he man who cut the ears of the deceased 
that Saturday morning waen the deceased 
(3) 51 M 967; 112 Ind. Cas, 688; A IR 1938 Mad. 


1034; 55 MLJ 351;28 L W 314; 29 Or. LJ 1048 
) 


(3) 55 M 903; 137 Ind. Oae. 9; A I R 1938 Mad. 


„891; (1933) Or. Oas. 355; 33 Or. L J 418; 69 M: J 


142; a M W N 305; Ind. Rul. (1932) Mad., 338; 
L W 705 ( i l 
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was sitting near the wellin her field—and 
the accused has admitted that he was that 
man—was in all human probability the man 
who murdered her. No motive has been 
proved against anyone other than the 
accused to murder this old woman. The 
only reason for her death was the need to 
silence her. That reason existed only for 
the accused. We reject his appeal and 
confirm his conviction for murder. As for 
the sentence, the extreme penalty is the 
only punishment appropriate for such a 
brutal crime. We confirm the sentence of 
death passed by the learned Sessions Judge. 


N.-D. Death sentence confirmed. 





SIND JUDICIAL COMMISSIONER'S 
COURT 


Oriminal Reference No. 84 of 1939 
May 1, 1939 
Davis, J. O. AND TYABJI, J. 
EMP EROR—PRosSBOUTOR 


VE TSUS 
MUHAMMAD ALAN AND ANOTABR— 
OPPONENTS. 

Oriminal Procedure Code (Act V of 1898), sə. 250, 
423, 4389—Magtstrate calling upon complainant to 
show cause why he should not pay compenation for 
making false vexatious complaint, retiring before 
passing final orders—Notice, tf ahould be discharged 
—High Court, if can make order for compensation 
even if when cause had been shown, High Court 
were of opinion that order for compensation should 

made. 


In sub-s, (1) of gs. 250, Oriminal Procedure Code 
at least, the only Magistrate who may call upon 


-the complainant to show cause is the Magistrate 


who hears the case and who discharges or acquits 
all or any of the accosed. The Magistrate in 
sub-s, (2) to B. 250, Oriminal Procedure Code, 
refers to the Magistrate in sub-s. (1) and the de 
finite article “the " does not mean the Magistrate 
who succeeds the Magistrate who heard the case or 
any other Magistrate, Oonsequently, where a Magis- 
trate who has called upon the complainant toshow 
cause why he should not pay compensation for 
having made a false and frivolous or vexatious com- 
plaint has retired in the couise of proceedings before 
the passing of the final orders, the notice upon the 
complainant should be discharged. [p. 596, col. 1.] 
The High Court cannot under s. 439 read 
With a 423 (1) @ make an order for 
Compensation even if upon the judgment and 
even if cause had been shown, High Ooart were 
of opinion that an orderof compensation should be 
made. An order directing compensation to be paid 
is not a consequential or incidental order within 
the meaning a. 423 (1) (d), nor can it be said 
that in revision the High Oourt makes an der 
consequengial or incidental to an order ofa Mazin. 
trate calling upon a complainant to show aui why 
he should not pay compensation if it ord com- 
pensation to be paid. [p, 598, col, 3.] ° | 
“Or, Ref, made by the District Magistrate, 


Nawabshah, dated March 7, 1939. 


596 fiurnior v intualiatad akin (BIND) 18410 
PC oe. Phe 2. ESP ONY ae Se A ks a See : ; ie 
Mr: Partabrat D. Punwani, Advocate- Ram Lal (1), where a District Magistrate 
General, for the Crown. allowing certain appeals, setting 


_ Mr! Dwarkadas Tekchand, for the Op- 
‘ponents. 


Davis, J.C.—This is a reference by the 


District Magistrate -of Nawabshah who 
asks ‘this Oourt to pass orders in a case 
_where a Magistrate has called upon a com- 
plainant to show cause why he should not 
pay compensation for having made a false 
and: frivolous or vexatious complaint and 
“has retired in the course of proceedings 
-before a final order was passed. The leraned 
- District Magistrate does not therefore know 
what|he should do. We do not think that 
anything else can be done in these proceeds 
ings but for us to order the notice upon the 
complainant to be discharged: because the 
-words of s. 250, Oriminal Procedure Oode, 
-geem' clearly to provide that 1t is only the 
‘Magistrate who has heard the case who 
can call upon the complainant to show cause 
why he should not pay compensation for 
making a false and frivolous or vexatious 
complaint. The words are: 
“Section 250 (1). If, in any case instituted upon 
‘complaint or upon information given to a Police 
Officer or to a Magistrate, one or more persons is or 


aside certain convictions and releasing the 
accused, in addition called upon the com- 
plainant to show cause why he shopld not 
pay compensation under s. 250, Oriminal 
Procedure (ode, and the complainant was 


` éventually ordered to pay Re. 20 compensa- 


tion to one accused and Rs. 10 to each of 
the three others. Sulaiman, J. was of opinion 
that the Appellate Court has no power to 
make such an order, but it is only the 
trying Magistrate who, if he discharges the 
accused, can order compensation to be paid, 
The learned Judge refers to the case in 
Mehi Singh v. Mangal Khanda (2) and to 
another case of his own Court in Balli 


‘Pande v. Chittan (3). In the Calcutta case 


the question was discussed as to whether 
an order to pay compensation might be a 
consequential or incidental order within the 
meaning of s. 423 (1) (d), and the learned 
Judge came to the conclusion that an 
order directing compensation to be paid 
needed express authority. It is nota con- 
Sequential or incidental order within the 
meaning of s. 423 (1) (d); nor do we think, 
it can be ‘said that in revision we make an 
order consequential or incidental to an 


“are accused before a Magistrate of any oftence triable 


‘by 8 (Magistrate, and the Magistrate by whom the 
case 18 heard discharges or acquits allor any of the 


order cf a Magistrate calling upon a com“ 
plainant to show cause why he should not 


‘accused, and 18 of opinion that the accusation 
_against them or any, ot them was false and eithér 
_fivolous or vexatious, the Magistrate may, by his 
_order| of discharge or acquittal.....call upon him 
forthwith to show cause why he should. not pay 
- compensation to such accused or to each or any of 
, Such accused when there are more than one, or if 
. Such person is not present, direct the issue of a 
, Bummaong to him to appear and show cause as 
, aforesaid,” ae : ; 
So, it is clear in sub-s, (1) of s. 230, 
. Criminal Piocedure Oode, at least, the only 
. Magistrate. who may call upon the com- 
‘plainant to show cause is the- Magistrate 
. Who | heard the case and who discharges or 
acquits all or any of the accused; and when 
we go on to subes, (2) to 8. 290, Criminal 
‘ Procedure Code, we tind it enacted- that 
: “the, Magistrate shall record and consider 
‘any; cause which suon complainant or 
intormant may show. ...' and we think it 
“clear thatthe Magistrate, in sub-s, (2) to 
B. 2u0, Uriminal Procedure Code, refers to 
, the ‘Magistrate in sub-s. (ly and that the 
> definite article “the” does not mean tne 
- Magistrate who succeeds the Magistrate 
woo! heard the case or any other Magistrate. 
ee Nereis oe of oe pee of 
< B. 208, Oriminal Procedure Oode, been : . i ; 
commented on by Sulajman,J. in Chedi v, 008 Tas, ak Kaki pi wi Ty 


h t 
— u 


| — 


pay compensation if we oidér compensa- 
tion to be paid; firstly we have not the 
matarial before us; we have not the 
answer of the complamant, and if we had, 
we do not think, we can substitute our dis- 
cretion for that of the Magistrate who hears 
the case under the provisions of s. 250, 
Criminal Procedure Oode, We cannot, for 
instance, properly record and consider any 
cause which such complainant may show ; 
nor can we very well be satisfied, as the 
Magistrate who heard the case could be 
satisfied, that the accusation was false and 
either frivolous or vexatious; for the 
scheme of the section appears to be for the 
order of discnarge or acquittal to go along 
with the order calling upon the compleinan' 
to show cause. 

Although it is true that under subes, (2 
of s 250, Oriminal Procedure Code, 
Magistrate must record reasons why hi 
directs compensation to be paid, clearly thi 
order directing compensation to be paic 
must arise ultimately from the evidence 

ee A 80; 8l Ind. Oas. 615; AI R -1924 AlL 3% 
25 Or. L J 967; 21 ALJ 834 


(3) 89 O 157; 18 Ind. Oas. 297; 14 O L J 487; 16 í 
w N10 : 
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‘recorded by ‘the Magistrate upon the come 
plaint and from his view of that evidence 
results the discharge or acquittal of the 
accused and the issue of notice upon the 
compfainant, We do not think, therefore, 
that we can under a. 439 read with s. 423 (1) 
(d), make an order for compensation even 
if upon the judgment and even if cause had 
been shown, we were cf opinion that an 
order of compensation should be made, 
though in this case no cause had been shown, 
The case did not proceed to that stage before 
the Magistrate retired. We think therefore 
that this is a case where the Magistrate 
who heard the case and dischaged or 
acquitted the accused alone can make an 
order of compensation. In this case, the 
Magistrate who heard the case is now no 
longer in office; therefore no order of 
compensation can be made and we order 
that the notice served upon the complainant 
to show cause should be discharged accord- 
ingly and these proceedings be terminated. 


D. Order accordingly. 





PATNA HIGH COURT 
First Oivil Appeal No. 140 of 1936 and 
Second Appeal No. 722 of 1934 
- February 24, 1939 
FAZL ALI AND MANOHAR LALL, JJ. 
RAMESHWAR DAYAL SINGH— 
DarenpaNtT—APPRLLANT 
versus 
RAM DAS SAHU anD UTHABS, 
PLAINTIFFS AND OTaABRS~—-DEFENDANTS— 
RESPONDENTS 
Chota Nagpur Encumbered Estates Act (VI of 1878), 
se. 3, 12-A— “Holder” wsed in Act, meaning of— 
Whether includes members hy goin Hindu Jomiy 
when entire estate 18 pulu 


f 
of other — Bihar Money-lenders Act (HI of 1938), 
9. 11 —Applicability—Section, if ultra vires: 
. One of two co-mortgagors in consideration of a 
previous mortgage executed a mort and 
absolved himself from all the liabilitiesunder the 
first mortgage after separation between them : 

Held, that the subsequent bond could not bean 
acknowledgment of liability under the first bond by 
or on oftheother. Sarab Narain Das v. Top 
OjAa (8), referred to. Muthu Ohettiar v. Muhammad 
Hussain (4), Achola Sundari Debi v. Doman Sundari 
Debi (5) and Ibrahimv. Jagdish Prasad (8), distin- 


Where an entire estate ia placed under the ma 
ment of the- T or some other officer under 
provisions of the Ohota Nagpur Encumbered Estates 
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Act, upon an applicationof karta of a joint Hindu 
family, governed by Mitakshara, such person be 
described as a “holder” in the notification under s. 
of the Act, which expression is used in the same 
sense as holder of land, the prohibition under s. 12-A 
applies not only to that person butalso to other 
members of the joint family -who were the owners of 
the property at the time when the authorities assumed 
charge on the application of him who must be 
assumed to be acting as a karta with the implied 
authority of the other members, The word “holder” 
used in the Ohota Nagpur Encumbered Estates Act, 
is expressly used to mean a land-holder who hase 
title to the property in question as owner in posses- 
sion. Itis a compendious way of describing the 
proprietors, or the owners of the estate which is goin 
to be assumed charge of. It comprises every sort 
pro rletor, irrespective of his personal law whether 

e is a Ohristian or a Muhammadan or is governed 
by the Dayabhag or Mitakshara School of Hindu Law. 
Any subsequent partition cannot operate to remove 
that bar o aa Napa disqualification. [p. 599, 
col. 2; p. 600, col. 1.] 

Where the karta of a joint Hindu family consisting 
of himself, his son and brother places under s. 3 in 
ste of the pene. Oommissioner, the family eatate 
which after his deathis released and handed over to 
the brother and son as members of the joint family 
and both of them execute a mortgage of a portion of 
the estate and later, on partition between them, the 
brother mortgages a portion of the property which has 
been released without Oommissioner'’s sanction, this 
mortgage executed without sanction cannot be 
enforced so as to affect the portion of the property go 
released. But the mortgages is entitled to enforce 
a personal covenant which is always impliedin a 
mortgage unless itis barred by time. Gulab Singh 
v. Raju Seth Gokuldas (1) and Bhaiya Balmukand 
Sahay v. Bhagwat Narayan (9), referred to. 

Section 11, Bihar Money-lenders Act of 1933, being 
repugnant tothe earlier existing law. is void to the 
extent of the repugnancy wad N it cannot 


be applied to the mortgage transaction long before it 
mar cheer Sadanand Jha v. Aman Khan (3), fol- 
lo 


F. O. A. and 8. A. from the decision of 
the Special Sub-Judge, Palamau, dated 
February 10, 1936, and from decision of the 
Judicial Oommissioner, Ohota Nagpur, 
dated May 10/11, 1934, 


Sir Sultan Ahmed and Mr. Phulan Prasad 
Varma (in No. 140) and Messra. S. M.. 
Mullick, Sarjoo Prasad and A. N. Lall 
(in No. 722), for the Appellants. 


Messrs. S. M. Mullick, Sarjoo Prasad and 
A. N. Lal (in No. 140. and Sir Sultan 
Ahmed and Mr. Phulan Prasad Varma 
(in No. 722), for the Respondents. _ 


First Appeal No. 140 of 1936. `. 


Manohar Lall, J.—This is an appeal by 
the principal defendant against the decision 
of the | learned Subordinate Judge® of- 
Daltonganj dated February 10, 1936, by 
which he decreed the suit of the plaintiffs 
which was instituted to’ recover - the dues 
on a mortgage bond, dated Ootober 21, 1927 
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executed by the defendant Parmeshwar 
Dayal Singh in favour of plaintiff No. 1 for 
Rs. 4,250 along with interest at the rate 
stated in the bond. The defence to the 
action was that the loan was contracted for 
purposes not binding upon the joint family 
of the defendants, that the bond was invalid 
and for no consideration and that the rate 
of interest was excessive. The learned 
Subordinate Judge decided all the issues 
in favour of the plaintiffs and these findings 
were not challenged before us, Another 
defence raised was that the bond in suit 
was void in view of the provisions of s. 12-A, 
Ohota. Nagpur Encumbered Estates Act 
but the learned Subordinate Judge repelled 
that objection also and this was the main 
contention advanced before us on behalf 
of the appellant. 

In order to understand this objection, it 
is necessary to state that the family of the 
defendants was at one time a joint Hindu 
family’ governed by the Mitakshara School 
of Hindu Law descending from one Saligram 
Singh who had two sons, Nageshwar and 
Parmeshwar (defendant No.1), Nageshwar 
was the father of Ohandrika, (defendant 
No. 3), of Bhagwat (defendant No. 4) and 
of Lali Bahadur (defendant No. 5). The 
appellant Parmeshwar Dayal is the father 
of Rameshwar Dayal (defendant No. 2). 
Defendants Nos. 6, 7 and 8 are the sons of 
Chandrike, Bhagwat and Lal Bahadur, 
respectively. In the year 1894 Nageshwar 
Dayal, the father of defendant No, 3 and 
brother of the appellant, made an applica- 
tion to the proper authorities for the 
assumption by the Encumbered Estate of 
the Namudag Estate belonging to the joint 
family of Nageshwar and Parmeshwar and 
and their descendants. On December 
10, 1894, by a notification (Ex. A) the Namu- 
dag Estate was placed in charge of the 
Deputy Commissioner of the Palamau Dig» 
trict under the provisions of s. 2, Chota 
Nagpur Encumbered Estates Act (VI 
of 1876) (hereinafter to be referred to as 
the Act). The notification describes the 
name of the property as Namudag Estate 
and the name of the holder is stated therein 
as Nageshwar Dafal Singh. Nageshwar Dayal 
at that time, as the evidence discloses, was 
the karta of the joint Hindu family cone 
sisting: of Nageshwar, Parmeshwar and 
their sons about whom the evidence is not 
clear as to which of these other than 
Obamdrika (defendant No. 3) were not 
born at that time; but that is not material 
for the “purpose of this case. Nageshwar 
Dayal died in 1895 but the Namudag 
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Estate continued to be managed under the 
Encumbered Estates Act until it was 
released on August 26,1910, by a notifica- 


tion (Ex. A-l) aud handed over to 
Parmeshwar Dayal, defendant No |, 
and Obandrika defendant No 3% On 


¢February 15, 1920, Ohandrikea and Parmesh- 


war executed a mortgage bond in favour of 
the respondent giving a8 security a portion 
of the Namudag Estate which had been 
released to them in 1910. This transaction 
forms the subject of Second Appeal No, 722 
of 1934 and will be considered later. In 
the year 1922 a partition was effected 
between the two branches of Nageshwar 
and Parmeshwar. After this partition the 
a Se Se bond in suit was executed by 
Parmeshwar alone; the total amount 
advanced was made up ofthe half share 
of Parmeshwar in the dues under the 
mortgage bond of February 1920 and some 
other advances which were made tohim 
by the plaintiff on handnotes and orally. 
These facts have been amply proved in 
this case and were not seriously challenged 
by either side. 

The question which arises is whether 
upon these facts the provisions of s. l2-A 
operate to make the mortgage bond in suit 
invalid because it is admitted that the 
mortgage bond was executed without the 
sanction of the Oommissioner as required 
by that provision in the Act. The learned 
Subordinate Judge held that the holder who 
made oyver charge of the estate to the 
Encumbered Estate in 1894 was Negeshwar 
and that the disqualification which is 
provided in 5, 12-A extended only to that 
holder and not to the heirs of the holder, 
The learned Advocate for the respondents 
adopted this view of the learned Subordi- 
nate Judge and further submitied that by 
virtue of the partition of 1922, the estate 
which was given as security under the 
mortgage bond in suit was now a different 
estate from that which was taken over 
charge in 1894, but this, in my opinion, is 
a wholly untenable contention. Ifa dise 
qualification attaches in law to the aliena- 
tion of the entire estate as it existed in 1894, 
a Subsequent partition after the release of 
the estate can in no way get rid of that 
superimposed disqualification. It was also 
argued that a creditor is not required to 
look beyond the notification assuming 
charge of the estate and the notitication 
which released the estate, and submitted 
that the creditor should be held to be amply 
protected, for, by reference to the notifica» 
tion of 1894, he found that the holder who 
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gave the estate in charge of the Encumbered 
Estate was Nageshwar and the notification 
of 1910 showed that the persons to whom 
the estate has been released were different 
from the holder and therefore itis argued 
that By virtue of s. 12-A (vi) the only 
hindrance in the way of these persons who 
have been restored to possession is that 
the debt for which the alienation may be 
made should not be with respect to a period 
during which the authorities were in 
charge. 

In my opinion the crucial point to deter- 
mine in the present case is whether the 
holder who made over charge of the estate 
in 1894 was Nageshwar Dayal only or 
whether it was the entire joint Hindu family 
consisting of Nageshwar, Parmeshwar, 
Nageshwar’s son Chandrika and others. 
The evidence in the present case discloses 
that Nageshwar and Parmeshwar were joint 
and Nageshwar Dayal was the karta at the 
time when the estate went under the manages 
ment of the Encumbered Estate and of 
his sons Ohandrika at least was then alive. 
The defendants had specifically pleaded 
in the written statement that Parmeshwar 
and Nageshwar were pereons of extravagant 
habits and were about to squander away 
the ancestral property of the family when 
the Government took away the property from 
the hands of the then members of the 
family and that Nageshwar was the karta. 
The evidence is to the same effect (see 
witness No, 1 for the defendant who was 
not cross-examined on this point), It seems 
to be established therefore that on the date 
when the authorities assumed charge, the 
Namudag Estate belonged to Nageshwar 
Parmeshwar and Chandrika as members o 
a joint Hindu family governed by the 
Mitakshara School of Hindu Law. Again 
the estate when it was released was made 
over notto the heir of Nageshwar only but 
to Nageshwar’s heir Ohandrika and to 
Nageshwai's brother Parmesh war, showing 
that the estate was released to these persons 
as members of a joint Hindu family who 
were the then owners of the estate. In these 
circumstances, | must construe the two 
notifications as indicating that the property 
referred to in the notification, namely the 
Namudag Estate, must be deemed to have 
been the immovable property which con- 
stituted the ancestral estate of the joint 
family of which Nageshwar was the karta 
and which was under his managament. 
Ib was that ancestral property which it had 
been proposed by the karta should be taken 
ander the superintendence of the authorities 
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so that the liabilities of the family should 
be liquidated. This view isin accord with 
the decision of their Lordships of the Privy 
Council in the case in Gulab Singh v. Raja 
Seth Gokuldas (i). In that case upon the 
application of Maharaja Singh and Duli 
©hand who were brothers and were the 
senior and managing members of a joint 
Hindu family governed by the School of 
Mitakshara along with their sons, the proe 
perty was taken charge of by the Oourt of 
Wards and it was contended that the Court 
of Wards must be assumed to have taken 
possession only of the unascertained and 
unpartitioned shares in the joint family 
property of the applicants Maharaj Singh 
and Duli Chand only. But their Lordships 
of the Judicial Committee repelled the 
argument and held that 

“the property referred to in that notification (simi- 
lar to the notification in the present case), must, 
in their Lordships’ opinion, be deemed to have been 
of the immovable prope which constituted the 
ancestral estate of the joint family which was 
under the management of Maharaj Singh and Dali 
Ohand and was referred to in theirapplication. It 
was that ancestral prope which it had been 
proposed by the Deputy issioner should be 
taken under the superintendence of the Oourt of 
Wards until the liabilities of the family should be 
liquidated.” 

I therefore bave no hesitation in holding 
that the prohibition under 8. 12-A applies 
in the present case not only to Nageshwar 
but also to Parmeshwar and Obandrika 
who were the owners of the property at the 
time when the authorities assumed charge 
on the application of Nageshwar who must 
be assumed to be acting asa karta with 
the implied authority of the other mem- 
bers to place the property belonging to 
himself, Parmeshwar, Ohandrika and others 
who were then alive for the benefit of the 
joint family, When the property was 
released in 1910 to Parmeshwar and Ohan- 
drika the bar under s. 12-A remained 
operative against these two at least and 
any subsequent partition in 1922 could not 
operate to remove that bar. The conclusion 
which I have arrived at is thatthe morte 
gage bond in suit execated by Parmeshwar 
in favour of the plaintiff-respondents cannot 
be enforced so as to affect te property, a 
portion of the Namudag Estate, as the 
transaction was eutered into without the 
sanction of the Commissioner. 

Mr. B. M. Mullick appearing on behalf of 
the respondents argued that there is no 
definition of the word “holder” in the 


1) 40 I A° 117; 19 Ind. Oas. 521; 40 O 784;9NLR 
ua O L J 619; 170 WN 918; 15 Bom. Ie R 613; 
(1913) M W oN 9548; 14 M LT 55; 25 M LJ 179 
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Encumbered Estates Act and therefore he 
contended that it must mean only a single 
person in possession at the time and that 
we Have no power to read beyond the notie 
fication and must assume that the holder 
of the estate was Nageshwar only ande 
nobody else. He also argued that a joint 
Mitakshara Hindu family can never be a 
holder within the meaning of the word 
“holder” used in the Act. I do not agree 
with this contention, In my opinion the 
word “holder”" is expressly used to-mean a 
land-holder ‘who has a title to the property 
in “guestion as owner in Possession. Itis a 
compendious way of describing the proprie» 
tors'or the owners of the estate which is 
going to be assumed charge of. It comprises 
every sort of proprietor irrespective of his. 
personal law whether he is a Ohristian 


| OF'a,Muhamimadan or is governed by the 


Dayabhag or Mitakehara School of' Hindu. 
Law.’ In each éase, therefore, it will have 
to be decided whether the owner who had 
made over charge of the estate has placed 
only his share of the ‘estate in charge of the 
Court of Wards or whether he, as repre- 
senting the entire owners, has induced the 
authorities to takeover the whole of the 
estate of the joint family or of the other co- 
owners also under their superintendence. As 
was pointed out by their Lordships of the 
Judicial Committee in the case referred to 
above, it is impossible to hold that an 
undivided interest in a joint Mitakshara 
Hindu fumily can be dealt with or was 


` intended to be transferred to the Court of 


t 


Wards. Just as their Lordships decided in 
that icase it must be decided in the present 
case|after erent the two notifications 
(Exs. A and A-1) in the light of the circum 
stances that the entire Namudag Estate; 
belonging to a joint Hindu family of which 
Nageshwar was the karta along with Pare 
meshwar and Ohandrika, was intended to 
be aken possession of by the authorities 
with the express request of the karta and 
with the implied consent of the other 
members including Parmeshwar and Chan- 
drika’ in the interest and for the benefit of 
the entire joins Hindu family. i 
The due date for the payment of. the 
mortgage dues under the mortgage bond 
(Ex! 8) is November 27, 1928. The pre- 
Sent suit has been instituted on Novem- 
ber !17, 1934, that is within six years thereof. 
The plaintiff-respondents are, therefore, 
entitled to a personal decrea for the 
amount due under this mortgage bond 
T cannot be enforced as’-a 
ond. 





The plaintiffs, will be entitled to a 
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decree for the amount as fixed by the 
learned Subordinate Judge and the same 
will aarry interest at 6 per cent. per annum 
from August 9, 1936, till the date of 
realization. We were asked to apply the 
provisions of ss. 9, 10 and 11, Bihar Money- 
lenders Act, 1938, but in view of a recent 
Full Bench decision of this Court reported 
in Sadanand Jha v. Aman Khan (2), the 
argument must be overruled: the appellant, 
however, is entitled to a certificate that this 
appeal is fit to be taken to the Federal 
Court as it involves a construction of certain 
sections of the Government of India Act, 
1935. I would therefore partly allow the 
appeal and pass a money decree, instead of 
a mortgage decree, for the amount as stated 
above. The respondents are entitled to the 
costs of the Court below and to half the 
costs of this Court, 


Second Appeal No. 722 of 1934. 


This appeal relates tothe enforcement of 
the mortgage bond of February 15, 1920, 
executed by Chandrika and Parmeshwar 
against a portion of the Namudag estate. 

he only question which arises for consis 
deration is whether by the provisions of 
8. 12-A of the Act the plaintiffs are precluds 
ed from enforcing the mortgage bond. 
The learned Munsif held that the mortgage 
bond was executed for legal neceasity and 
for consideration. As to the objection under 
6. lA, he held that the property that 
Nageshwar Prasad was holding at the 
time when the estate was taken charge of 
by the authorities was the ancestral pro 
perty. He held further that Parmeshwaz 
and Nageshwar were governed by the 
Mitakshara School of Hindu Law, thal 
Ohandrika was born before the estate was 
taken charge of by the Encumbered Estates 
authorities and that Nageshwar Dayal wat 
the head member of the family and was in 
charge of the estate when the estate was 
vested in the hands of the Encumberec 
Estates officials, He, therefore, came to the 
conclusion that s. 12-A was an obstacle ir 
the way of the plaintiffs enforcing th 
mortgage which was given without the 
sanction of the Commissioner. On appea 
the learned Judicial Commissioner came ti 
the same conclusion. 

It is unnecessary to repeat the argument 
which were considered by me at length iz 
First Appeal No. 140 of 1936, which wa 
heard along with this second appeal. Fo 
the same reasons I held that s. 19244 


PROP LT 1,179 Ind. Cas, 370: A IR-1939 Pat, 5! 
18 Pat, 13; 5B È 965; 11 R P 357, 


:- of the period of limitation 


4 


1939 


" prevents the enforcement of the mortgage 
given by Ohandrika and Parmeshwar in 
1920, because Ohandrika, Parmeshwar and 
Nageshwar must be held to haye made over 
the property to the authorities in 1894, 
when they were the holders of the estate® 
within the meaning of the Ohota Nagpur 
Eneumbered Estates Act and that they 
were the persons to whom the property 
was released in 1910, The decision of the 
Courts below is correct and the plaintiffs 
“ are not entitled to a mortgage decree. 


It was then argued that the plaintiffs 
should be given a personal decree, but the 
suit has admittedly been filed more than 
Bix years after the due date as was pointed 
out by the learned Munsif at p. 10. To 
| overcome this difficulty, it was submitted 
that in 1835 corresponding to 1928, there 
was an sgreement by which defendant 
No. 7, Parmeshwar Dayal, was absolved from 
all liabilities under the bond and this was 
said to constitute an acknowledgment by 
Ohandrika of his liabilities within the 
meaning of ss. 19 and 20, Limitation Act, 
This matter was put in this way. On 
., October 21, 1927, Parmeshwar Dayal exe- 
. cuted a morfyage bond which was the 
subject of consideration in First Appeal 
No. 140 of 1936 by which he was absolved 
from all liabilities under the mortgage 
bond of February 1920, the bond under 
consideration in the present appeal in which 
both he and’ Onandrika were liable It 
was stated therefore that the execution of 
the mortgage bond in October 1927, by 
Parmeshwar amounted to an acknowledg- 
ment of the liability - under the bond of 
1920 on behalf of Ohandrika also. I am 
. unable to agree with this argument. On 
the date of the so-called acknowledgment 
Chandrika and Parmeshwar were admittedly 
separate and Parmeshwar was absolving 
himself from all liabilities under the bond 
of 1920 by entering into a fresh transaction 
with the plaintiffs in October, 1927; in other 
words, on- that date he was erasing his 
liability under the first bond. This cannot 
, mean an acknowledgment of the liability 
underthe first bond by, or on behalf of, 
Ohandrika. Ohandrika never made any 
acknowledgment of his liability under the 
bond of 1920in October 1927. 


It has been decided in this Court that 


>. an acknowledgment of liability by a coe 


"- mortgagor will ordinarily give a fresh start 
n against the 
mortgagor who acknowledges’ the same : 
see Sarab Narain Das v, Top Ojha, 43 Ind, 
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Oas. 351 (3). Iam aware that a contrary 
view has been taken, for instance, in 
Muthu Chetttar v. Muhammad Hussain 55 
Ind. Oas. 763 (4), Achola Sundari Debi v. 
Doman Sundari Debi 80 Ind. Cas. 174 (5) 
and Ibrahim v. Jagdish Prasad, 99 Ind. 
Cas. 424 (6), but these cases can be 
distinguished on the ground that in the 
circumstances thereof the mortgagor who 
was: making the acknowledgment must be 
held to have made it as agent of the other 
co-mortgagors within the meaning of s, 21, 
Limitation Act, but in the circumstances of 
the present case Parmeshwar was never 
making the acknowledgment on behalf of 
Ohandrika. He was expressly putting an end 
to bis own liabilities on the mortgage bond 
of 1920. I therefore hold that the plaintiffs 
are not entitled even to & money decree in 
the present case. The appeal of the plaint- 
iffs therefore, fails and is dismissed but 
without costs. 


Fazl All, J. — The principal question 
which has to be decided in these appeals 
may be formulated as follows:—When an 
estate is placed under the management of 
the Oollector or some other officer under 
the provisions of the Encumbered Estates 
Act upon the application of a person who ig 
the karta of a joint Hindu family governed 
by the Law of Mitakshara, such person being 
described as a “holder” inthe notification 
issued under gs. 2 of the Act, whether the 
disqualification referred to in s. 12-A of 
the Act applies only to that person or to 
all the members of the joint family who 
were the owners of the estate on the date 
of the application. Section 12-A, provides 
that when the possession and enjoyment of 
property is restored...to the person who 
was the holder of such property when the 
application under s. 2, was made, such 
person shall not be competent without the 
previous sanction of the Commissioner (a) 
to alienate such property, or any part theree 
of,in any way, or (b) to create any charge 
thereon extending beyond his lifetime. 

In the present case the Namudag Estate 
was placed under the Enchmbered Estates 
management in 1894 upon the application 
of Nageshwar Dayal whois now dead, and 
its possession was restored in 1910 to 
Nageshwar’s brother Parmeshwar Dayal, 
his son Ohandrika and certain other meme 
bers of his family. It is well settled that 

(3) 43 Ind, Oas, 351; A 1.R1918 Pat. 646,(1917) Pat, 
348; 4 P L W 85. 

(4) 55 Ind; Oas. 763; AIR 1920 Mad. 418.° 

(5)190 Ind. Oas. 774: ATR 1928.0aL 150. `. 

(6) 99 Ind. Oas. 434; AI R 1937 All, 209. 
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the disqualification contained in s. 12-A 
does nct apply to the heir of the holder, 
because he was not the holder of the estate 
when the application under s. 2, was made. 
There is, however, no direct authority to 
show whether it would or would not apply 
tothe members of & joint family other than 
the person on whose application protection 
was given under the Act to the estate held 
by the joint family and who was described 
as a holder in the proceedings taken under 
the Act. Itis contended on behalf of the 
plaintiffs that as Nageshwar alone was dese 
cribed as a holderin the notification of 
1395, Parmeshwar and Ohandrika were 
entitled to mortgage the property to them 
without the previons sanction of the Oom- 
missioner. The defendants, on the other 
hand, contend that the disqualification refer- 
red to in s. 12-A, extends to these persons 
also, as they were no less holders of the 
estate than Nageshwar and as Nageshwar 
had acted only as a representative of the 
entire joint family, when he moved tke 
authorities to take charge of the estate under 
the prcvisions of the Act. 

_ The expression ‘holder” has not been 
defined ‘in the Act, but there can be no 
doubt that it is used in the same sense as 
the expression “holder of Jand” which 
occurs in the Preamble tothe Act and as 
such would apply to all such person or 
persons ag own any particular properly. 
Therefere the description of Nageshwar as 
a holder in the notification (Ex. A) is by na 
means conclusive to show that he alone 
was the holder. As he was the karta of the 
family, ,it is evident that this description 
wa3 given tohim in the notification only 
in a representative capacity and must be 
held to apply to the entire family From 
this it follows that the disqualification laid 
down in s. 12-A applied not only to 
Nageshwar but to the entire body of per- 
sons who were the holders of the Namndag 
Estate in 1895. It was contended on behalf 
of the plaintifs that the intention of 
8, 12-A is to disqualify only that parti- 
cular person from alienating or encumbering 
the properties of.the estate after release 
from the Encumbered Estates management 
whose negligence and extravagance had 
put the estate in jeopardy at the time when 
the Act was applied. This contention is to 
some extent supported by tbe following 
words which occur in sub-cl, (tt) of s 2 of 


the Act. š 
“auch Deputy Commissioner is satisfled, after 
making such inquiry ashe may think fit, and after 


considering and placing on record all representa- 
tions, if any, made by such holder, that such holder 
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has entered upona course of wasteful extravagance 
likely to dissipate his property.” 

Now, s. 2, provides that an application » 
to the Commissioner under the Act may be 
made by (a) any holder of immovable pro- 
perty, (b) when such holder is a minor ox, of 
ansound mind or an idiot by his guardian, 
committee or other legal curator or the 
person who would be the heir to such holder 
if he died intestate, and (e) by the Deputy 
Commissioner. Sub-clause (44) of the sec 
tion which refers to the extravagance of the 
holder applies only when the application is 
made by the Deputy Commissioner. In the 
case of other applicants. all that the section 
requires is that it should be stated in the 
applicaticn that the holder of the property 
is subject to, or that his property is charged 
with debts or liabilities other than debts 
due or liabilities, incurred to Government. 
There is nothing in the Act to prevent the 
manager of a joint family from applying 
for protection under the Acton behalf of 
the entire family and where such an appli- 
cation is made by himina representative 
capacity, the whole family and not he 
alone will be deemed to be the holder of 
the estate. There is also nothin gin the Act 
to suggest that a Mitakshara joint family is 
not entitled to protection under the Act, 
The following observations made by the 
Judicial Committee in Gulab Singh v. Raia 
Seth Gukuldas(1), seem to me to support 
the view expressed by my learned brother 
and myself : 

“Tt appears to their Lordships to be obvious that 
the intention of Maharaj Singh and Duli Ohand in 
making that application was that the Oourt of 
Wards should, inthe interest of all the members of 
the joint family, assume the superintendence of the 
immovable property which was the ancestral pro- 
peity of the joint family, and not merely the 
management and superintendence of the then un- 
ascertained and anpartitioned shares inthe joint 
property which, on a partition of that property, not 
then in contemplation, might possibly come to 
Maharaj Singh and Duli Chand. Neither Maharaj 
Singh nor Duli Ohand had more than the mere co-par- 
cepary interest of a member of the joint family in the 
family property. Neither of them had any defined 
shares. It was held by this Board in 1903, in Gharib- 
allah v. Khalak Singh (T), that the interest of an, 
undivided Mitakehara family inthe family property 
is not individual property. It had previously been 
held by this Board in 1866, in A rv. Rama- 
subba Aiyan (8), that no member of a joint Hindu 
family whilst it remains undivided, can predicate of 
the joint or undivided property that he has a 
certain definite share. It has not been shown to their 
Lordships that it wasthe practice ofthe Oourt of 
Wards of the Central Provinces to assume the superin- 
tendence of the unpartitioned interest of some only of 
the members ofa joint Hindu family in the ey 

(7) 80 I A165, 25 A 407; 8 Sar. 483; 5 Bom, L 
428;7 OW N 681 (P O). 
eo. M I A75; 2 8ar, 218; 8 W R 1; 1 Suther 657 
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perty, nor has it been explained in this appeal 
owa joint family property could be preserved for 
the members ofa joint family by a Court of Wards 
assuming the superintendence of the unpartitioned 
interests of some only of the members of the family 
Under the circumstances of the family, Maharaj 
Singh and Duli Chand acted prudently and in the 
best interest of the joint family in applying to the 
Deputy Commissioner of Hoshangabad to have the 
family property taken under the management of 
the Court of Wards, and in their Lordships’ opinion, 
Maharaj Singh and Duli Chand in making that appli- 
cation acted within their powers and authority as 
the managing members of the joint family.” 

There can be no doubt that in the present 
case Nageshwar had asked for the protection 
of the entire esta'e and not only his un- 
ascertained and unpartitioned share in it. 
In my opinion, therefcre, the disqualification 
set out in s. 12-A, applies to the executants 
of the mortgage bonds in suit and that 
being so,no mortgage decree can be passed 
in favour of the plaintiffs. At the same 
time as was held by this Oourt in Bhaiya 
Balmukund Sahay v. Bhagwat Narayan (9), 
8. 12-A, only prchibits the alienation of the 
property or the creation of a charge thereon, 
but does not debar the person affected by 
the Act from borrowing money. Thus, 
although the plaintiffs cannot get a morte 
gage decree, they must be held in First 
Appeal No. 140 to be entitled to enforce the 
personal covenant by the mcrtgagor to 
re-pay the loan which is always implied in 
a mortgage. The plaintiffs cannot enforce 
the covenant in Second Appeal No, 722, as 
they instituted the suit afterthe expiry of 
the period of limilation. I therefore agree 
with my learned brotherthat Second Appeal 
No. 722 of 1934 must be dismissed and 
First Appeal No. 140 of 1936 should be 
partly allowed by. substituting a money 
decree for the mortgage decree passed by 
the learned Subordinate Judge. 


D. Order accordingly. 


(9) 8 Pat. 212; 121 Ind, Cas, 367; A IR 1999 Pat, 375; 
11 P L T 258; Ind. Rul. (1980; Pat, 143. 





CALCUTTA HIGH COURT 
Criminal Revision No. 1066 of 1932 
February 20, 1939 
KHUNDKAR AND Rat, JJ. 
JNANENDRA NATH PRAMANIK— 
OComMPLAINANT—PRETITIONER 


Versus 
NILMONY DEY— AOCUSRD— Opposite 
PARTY 
Oriminal Procedure Code (Act V of 1898), a. 190 
D (a)—Oomplaint against Receiver in absence of 
ve fro igh Oourt—Magisirate's jurisdiction to 
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take cognizance of —Leave asked for but no specific 
leave granted—Effect. 

Section 190 (1) (a), Oriminal Procedure Oode, is 
conclusive on the question of jurisdiction and gave 
as provided in the Code itself (or in any other law 
such as is referred to in s. 1 (23) of the Oode), 
there is no warrant for denying or limiting the 

epower to take-cognizance of offences, upon com- 
plaint. 

Qonsequently it is within the jurisdiction of the 
Additional Ohief Presidency Magistrate or the 
Third Presidency Magistrate to take cognizance of 
complaint against a Receiver even in the absence 
of leave from the High QOourt, since no such leave 
is required byany provision ofthe Oode or any 
other law. It would not, however, be proper for 
him todo so, ifthere was no specific leave from 
the High Oourt for the institution of a criminal 
cage although leave had been specifically asked for, 
This may not bea bar to jurisdiction but it ig 
certainly relevant on the question of the propriet 
or desirability of criminal proceedings. Sant 
Chand v. Emperor (1), explained. 

Messrs. S. K. Basu and Pashupatt Ghose, 
for the Petitioner. 

Messrs. Probodh Ch. Chatterjee and 
Jajneswar Majumdar, for the Opposite 
Party. 

Mr. D. N. Bhattacharjee, for the Crown. 


Rau, J.—In this Rule we are invited to 
set aside an order of the Third Presidency 
Magistrate of Calcutta dismissing under 
s. 203, Criminal Procedure Code, a com- 
plaint made by the petitioner Jnanendra 
Nath Pramanik against Nilmony Dey on 
July 14, 1938, under s. 420, Indian Penal 
Oode. The complaint was that on Decem- 
ber 22, 1937, Nilmony Dey obtained a loan 
of Rs. 500 (subsequently increased by fur- 
ther advances) from the petitioner, secured 
uncertain property, namely 2 talkie 
machines, 400 seats, 4 tables, and 12 chairs, 
which Nilmony Dey falsely represented to 
be the unencumbered property of the 
Talkie Show House of which he (Nilmony 
Dey) was then Receiver. In fact, it was 
alleged, the entire stock-in trade and assets 
of the Show House, including some of the 
hy pothecated articles, were at that time 
under attachment to the Receiver’s know- 
ledge. ‘There was a Police inquiry, and ag 
the result, 8 warrant was issued against him 
on July 26, 1938. He surrendered next day, 
Before examining any witnesses, the Third 
Presidency Magistrate (to whom the cage 
had been transferred) heard the parties on 
a preliminary point of law and on Septem- 
ber 10, 1938, dismissed the complaint under 
s, 203, Criminal Procedure Code, on the 

round that the case being agains? a 

eceiver appointed by the High Oourt in 
respect of property forming part of the 
assets of the estate for which he had been 





~D 


604 | 


ao naka Receiver, the previous permission 
of the, High Oourt was necessary before he 
could be proceeded against in a Oriminal 
Court. | It is conceded by the learned Magis- 
trate and is now common ground that the 
order should have been one of discharge 
under,s. 253 (2), Oriminal Procedure Oode, 
the accused having already appeared in 
Court ‘after the issue of process. This is, 
however, a formal defect and we do not 
think it necessary to set aside the order 
merely| on that account. The question is 
whether there are any other grounds for 
interfering with the order. It appears from 
para. il? of the petition before us thet prior 
ta. the institution of these proceedings, the 
petitioner moved the High Ooart in its 
ordinary original civil jurisdiction praying 
for leave to file civil and criminal cases 
against the Receiver, and that the Oourt 
of May 31, 1938, granted leave to file a 


civil suit, the order being silent as to the’ 


criminal case. We are informed by learned 
Counsel appearing for the petitioner that no 
civil suit has yet been instituted, although 
the Court, in granting leave, had ordered 
that the suit should be instituted on or 
before [August 15, 1938. 

For'the purpose of disposing of this Rule, 
it is unnecessary to enter into any detailed 
discussion of the question whether, in the 
absence of leave from the High Oourt by 
whom the Receiver had been appointed, the 
Oriminal Oourts had or had no jurisdiction 
to entertain the complaint. There is a great 
deal of| force in the argument thats. 190 
(1) (a), Oriminal Procedure Oode, which 
states that “except as hereinafter provided, 
any rresidency Magistrate, District Magis- 


trate, or Sub-Divisional Magistrate, and any 


other Magistrate empowered in this behalf, 
may take cognizance of any offence upon 
receiving a complaint of facts which con- 
stitute [such offence” is conclusive on the 
question of jurisdiction and that save as 
provided in the Code itself (or in any other 
law such as is referred to io s. 1 (2) of the 
Code), there ig no warrant for denying or 
limiting the power to take cognizance of 
offences upon complaint. For the purposes 
of this |Rule, we shall assume that the Addi- 
tional \Ohief Presidency Magistrate, wha 
took cognizance of the offence alleged in the 
present case had jurisdiction to do so, even 
in the absence of leave from the High Oourt 
such“eave not being required by any pro» 
vision! of the Code (or any other law); 
and we shall also make the consequential 
assumption that the Third Presidency 
Magistrate, to whom the case was subse- 
| 
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quently transferred, had jurisdiction to go` 
on with it, if he had chosen to do so. .We 
may observe at this stage that we have. 
seen no reported decision which actuall 

conflicts with these assumptions. Elven in 


e Santok Chand v. Emperor (1), which comes 


nearest to a conflict, the learned Judges 
did not go quite so far as to deny jurisdice 
tion tothe Oriminal Oourts. It is true that. 
in one place of their judgment they did say 
that it was “not open” to the complainant 
to commence proceedings against the 
accused without previous leave; but this was 
more fully explained in a later passage, 
Wie think that the oriminal 

“We t that the criminal pr i jr 
Santok Ohand were improperly” instituted arte 
him, because the complainant was not the person 
then directly interested in the property and because 
the leave of this Oourt was not first obtained,” 


Thus the decision was rested on the 
impropriety of the compleint rather than 
any lack of jurisdiction in the Court. But. 
even assuming that the Magistrate had 
Jurisdiction to proceed with the present 
complaint, the question still remains wher 
ther it would have been prcper for him to. 
do so. We have no doubt that it would not. 
In the first place, there was no specific 
leave from the High Ovurt for the institu- 
tion of a criminal vase, although leave had 
been specifically asked fur, As we have 
already said, this may not be a bar to 
jurisdiction but it is certaioly relevant on 
the question of the propriety or desirability 
of criminal proceedings. Secondly, a vital 
point in the criminal case was whether the 
sum of Rs. 500 said to have been lent by 
the petitioner on the hypothecaticn deed 
of December 22, 1937, had io fact been 
so lent; the same issue would have arisen 
in a civil sait to enforce the deed. Now, 
the petitioner actually obtained the High 
OCourt’s leave to bring a civil suit before 
August 15, 1938, -but curiously enough, 
he did not choose to bring one. In these 
circumstances we think that this is not a 
proper case for interference and the Rule 
must, therefore, be discharged. 


Khundkar, J.—I agree. 
D. Rule discharged. 


(1) 46 O 432; 46 Ind. Oas. 836; AI R1919 Cal 
647; 29 Or, L J 820; 28 OLJ 115; 280 WN 910, 
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P PATNA HIGH COURT 
' - Appeal from Appellate Decree No, 388 
l of 1938 
September 4, 1939 
> Harergs, O. J. AND Fazn ALI, J, 
MUHAMMAD HASSAN AND OTAaRS— » 
DuFENDANTS—APPBLLANTS 


versus 
BAIDYA NATH SAHA Y—PLarIntipy 


—RBSPONDENT 

Landlord and Tenant — Waiver — Forfeiture clause 
in lease—Landlord recognising lease afier right to 
claim forfeiture has arisen—Right if waived for 
.ever— Bikar Tenancy Act (VILI of 1885), s 17 
Lease made in accordance with of s. 179 
‘is valid—Clause in such lease that on non-payment 
of rent landlord would have right to re-enter is 
valid and can be enforced. 

-~ It istrue that if after the landlord is aware ofa 
- cause of forfeiture he by some act recognizes the 
léase, he waives his right to claim forfeiture for that 
particular breach. For example, if there is a right 
. offorfeiture in the lease for non-payment of rent 
and afterthe right to claim forfeiture has arisen, 
the landlord demands the rent and thus acknow- 
ledges that the lease is subsisting, it can be said 
‘that thelandlord has waived the forfeiture. That, 
however, does not mean that he for ever waived hig 
right to claim a forfeiture, Waiver would only 
operate in respect of a particular breach. 

Bection 179, Bihar Tenancy Act, is by its terms 
an exception to the law as laid down in the earlier 
sections, and that being so, any lease made in 
accordance with its provisions ia valid; the parties 
. to the lease are at liberty to make their own terms 
whether such terms were consistent or not with the 
- general provisions of the Bihar Tenancy Act. They 
. are fully entitled to agree that the landlord should 
have a right to re-enter on non-payment of rent, 
and, therefore, sach & clause is tly valid and 
‘can be enforced by a suitat law. Nawabsada Syed 
panned Mirza v. Sourendra Kumar Roy (1), 

owed, ae | 


A. from a decision of the Additional 
Subordinate Judge, Gaya, dated March 24, 
, 1938, confirming a decision of the Munsif, 
ie Oourt, Gaya, dated September 14, 
1937. 


Messrs. B. N. Mitter and M. Rahman, 
for the Appellants. 

~ Messre, S. M. Mullick and Sarjoo Prasad, 

for the Respondent. se 


Harries, C. J.—This is a defendants’ 
second appesi from concurrent decrees of 
the Courts below in favour of the plaint- 


On August 2, 1900,one Musammat Makho 
Kuar exevuted a se-mukarrari lease in 
“favour of Shaikh Ahmad Hussain of a four 
anna darmukarrart share in a certain 
~ village. The annus) rent payable was 
. Rs. 162, and this was to be paid in three 
instalments, namely Rs. 50 in the month 
of Pus, Rs, 62 in the month of Chait and 
Re. 50 in the month of Jeth, It was 
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further provided in this lease that if the 
tenant failed to pay three consecutive 
instalments, the lease was to be deemed 
to have been determined and the landlord 
was to have a right to re-enter and take 
khas possession, 

The present defendants-appellants are 
the heirs of the omginal lessee, Ahmad 
Hussain, whereas tre plaintiff is a purchaser 
of the interest of Musammat Makho Kuar. 
He acually purchased by a sale-deed dated 
March 14, 1934, and from the terms of that 
sale-deed, it is clear that the tenants were 
in arrears at the time of the transfer, 
After the transfer to the plaintiff, the 
defendants failed to pay their rent, and 
on June 8, 1936, there were more than 
three consecntive instalments in arrear. 
On that date a notice was served upon 
the defendants, stating that according to 
the terms of the agreement, the landlord 
had a right to reenter aud eject the 
defendants, anda similar notice appears 
to have been sent eight days later, namely 
on June 16, 1936. 

Tne plaintiff brought the present suit 
alleging that the defendants had broken 
the terms of the lease and that he had a 
right to enter and take possession of the 
property. He further claimed a sum of 
money as Compensation for the loss sus- 
tained by the defendants’ failure to pay rent, 
Both Courts below came to the conclusion 
that the plaintiff was entitled to posses- 
sion aud compensation and decreed bis 
suit. 

In second appeal two points have been 
taken by Mr. Mitter on behalf of the 
defendant-appellants. 

First, it has been argued that the plaintiff 
in this case had waived his right to claim 
forfeiture of the lease. It is said that as 
there were previous arrears which appa- 
rently have never been paid, the plaintiff 
has waived for ever his rightto re-enter, 
In short, the argument amounts to this, 
that if a landlord isa little indulgent to 
his tenant, he loses for ever the right to 
enforce a forfeiture clause in the lease. 
It is true that if after*the landlord is 
aware of a cause of forfeiture he by some 
act recognizes the lease, he waives his 
right to claim forfeiture for that particular 
breach, For example, if there isa right 
of forfeiture in the lease for non-payment 
of rent and after the right to elaine fore 
feituré has arisen, the landlord demands 
the rent and thus acknowledge? that the 
lease is subsisting, it can be said that the 


landlord has waived the forfeiture, That, 
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however, does not mean that he for ever 
waived his right to claim a forfeiture. 
Waiver would ‘only operate in respect of 
a particular breach, In the present case 
' it may be that the plaintiff or his pre- 
decessor waived the right to claim for-° 
feiture for the earlier arrears; but there 
is nothing whatsoever to show that the 
` plaintiff had ever acknowledged the lease 
to be subsisting after the arrears now 
complained of occurred. As I have pointed 
out, the notice served shows that the 
plaintiff no longer regards the lease as 
- subsisting and has claimed forfeiture of 
it. There is nothing whatsoever to suggest 
that the parties ever agreed that future 
rights under this lease should be waived. 
In my view both the Courts below were 
right in holding that the plaintiff had not 
waived his right to forfeit the lease for 
the arrears complained of in this suit. 

The second and more substantial point 
taken in this appeal is that the landlord has 
no right under the Bengal Tenancy Act 
to claima forfeiture for non-payment of 
rent. It was argued im the Oourt below 
that this lease was not a lease falling 
“ within the Bihar Tenancy Act; but in my 
View this is a lease governed by that Act. 
Its very terms show that it was in the 
nature of an agricultural lease which would 
fall within the Act. On behalf of the 
appellants it has been argued that there 
“Gan be noejectment for non-payment of 
reni under the Bihar Tenancy Act by reason 
of ss. 10,65 and 178 (1) (c) Had there 
been no other provisions in the Act, the 
appellants’ contention would be wells 
founded; but unfortunately forthem there 
is‘ an express provision dealing with this 
case; namely s. 179 of the Act. That sec- 
tion 15 in these terms :— 

“Nothing in this Act shall be deemed to pre- 
vent a proprietor or a holder ofa permanent tenure 
in. a permanently settled area from granting a 


` permanant mukarrart lease on any terms agreed on 
baleen him and his tenant”. 


The plaintiff's predecessor was the holder 
of a permanent tenure in a permanently 
settled area, and this is not contested, and 


the lease grantéd is a permanent mukare ` 


rari lease, and, therefore, the transaction 
of leasing this property falls within 
-8. 179. ‘hat section makesit clear that 
with regard to this particular form of 
lease granted by a particular form of 
-tenvre-holder the provisions of the Act 
will not prevent the parties agreeing to 
what tefms they think proper. In short, 
.the section permits the parties in this 
particular form of transaction to contract 
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out of the provisions of- the’ Act: 
Mr. Mitter's argument has been that as the 
other earlier section to which I have. refer- 
red, prohibit ejectment for non-payment 
of rent, 8. 179 must be read so as mot to 
conflict with the earlier sections. Sec- 
tion 179 is by its terms an exception to the 
law as laid downin the earlier sections, 
and that being so, any lease made in 
accordance with its provisions is void, ` 
This point was expressly considered by’ 
a Full Bench of this Oourt in the case of 
Nawabzada Syed Moinuddin Mirza v. 
Surendra Kumar Roy (1:. This Bench ‘is 
bound by the Full Bench decision, and 
that ends the matter. In my judgment 
the parties to this particular transaction 
were at liberty to make their own terms 
whether such terms were consistent or not 
with the general provisions of the Bihar 
Tenancy Act. They were fully entitled to 


- agree that the landlord should have a right 


to re-enter on non-payment of rent, and, 
therefore, the clause is perfectly valid and 
can be enforced by a suit at law. 

In my judgment the lower Appellate 
Court was right in holding that this was 
a contract which was Valid under the Bihar 
Tenancy Act and which could be enforced. 
There were three consecutive instalments 
of rentin arrear, and that being so, the 
plaintif was entitled to re-enter and take 
possession of the land. The decrees 
granted by the Courts below were, in my 
view, right, and accordingly this appeal 
fails and is dismissed with costs. 


Fazl All, J.—l agree. 


S. Appeal dismissed, 


1) 13 Pat 231; 147 Ind. Oas. 665; 6 RP 361; 15P 
LT 156; A I R1934 Pat 153 (F B). i 
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MADRAS HIGH COURT 
Special Bench 
Notice under Bar Oouncils Act 
May 1, 1939: 

Leaca, O. J., GENTLE AND SOMAYYA, Jd, 
ln the matter of R, an ADVOOATE, 
MADRAS 

Legal practitioner—Projessional  misconduct— 
Agreement with client to take certain percentage of 
proceeds of suit as remuneration only tf it te suc 
cessful, amounts to professional misconduct. 

An agreement entered into by an Advocate 
with his client, to take certain percentage of the 
proceeds of the suit as remuneration for his ser- 
vices only if the suit is successful, amounts to 
professional misconduct. : 

Facts.—The notice under s. 12 (3), Bar 


“Councils Act, was issued to an Advocate òf 


193b 


“ the High Court of Judicature at Madras, 
calling upon the said R to show cause why 
he should not be dealt with under the dis- 
ciplinary jurisdiction of the High Oourt for 
his professional misconduct rendering him- 


, elf liable to be dealt with under s. 10 (1). 


"Bar Council's Act, in that: 

- (1) He offered hia services to the plaint- 
iff in ©. 8. No, 168 of 1932 on the file of 
the High Court (Original Side) voluntarily 
‘; to finance and to conduct the case for the 
plaintiff and thereby solicited work in a 
-manner inconsistent with professional good 
conduct ; 

(2) He having been engaged in O., 6. 
No. 168 of 1932 on the file of the High Ocurt 
for the plaintiff accepted a ehare of the 
profits of the litigation for his professional 
remuneration, viz., 14 per cent. of the same 
that may be decreed in the suit including 


costs ; 
'. . (3) (a) He having been engaged for the 
‘plaintiff and having undertaken to finance 
-the plaintiff and to render her all assistance 
-including 8 stipulated periodical payment 
for her maintenance, he deliberately allow- 
-ed himself to be used by the defendants 
and thereby betrayed the plaintiff's trust 
and interest, which it was his duty to pro- 
-tect and that such funds ashe furnished 
to the plaintiff were supplied to him by the 
defendant in pursuance of the undertaking 
. between bim and the defendant to defraud 
the plaintiff; (b) he wilfully managed to 
, keep away the plaintiff's senior Counsel by 
deliberately defaulting to instruct him and 
“to pay the balance of fees due to him ; (e) 
he wilfully kept the plaintiff in ignorance 
of the proceedings in the suit in spite of 
the plaintiff's letters which were left un- 
answered and lotherwise misled the plaintiff 
by giving information to the plaintiff which 
was false to his knowledge ; (d) he, by not 
keeping his engagement with the plaintiff 
in such and other diverse ways combined 
with the defendants to defraud the plaintiff 
and ultimately brought about the dismissal 
of the plaintiff's suit ; 
_ (4) He fraudulently procured and used a 
false receipt dated May 7, 1935, for Rs. 250 
reciting a payment by him of Rs, 250 to his 
* client, whereas in truth no amount was at 
ali paid by him to his client as per the said 
„receipt ; 
` (5) In any event, he was guilty of wilful 
default and negligence in the conduct of 
“the suit, O. 8. No. 168 of 1932, on behalf of 
his client, the plaintiff ` therein ; (a) that 
the senior Advocate was not engaged by 
“him in time as stipulated for ; (b) that he 
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delayed compliance with the orders of 


Court in the said suit and in the taking out 
of interlocutory applications to the preju- 


‘dice of the plaintiff ; 


(6) He deliberately attempted to coerce 
the plaintiff and her brother to enter into a 
compromise with the defendant in the suit, 
the terms of which were highly prejudicial 
to the plaintiff ; 

(7) He appearing for the plaintiff bare 
gained and stipulated for a special remu- 
neration from the defendants, should the 
case be settled out of Court, and further 
offered unlawfulinducement to the plaint- 
iff and her brother for persuading them 
to agree to a compromise. 


Mr, K. Umamaheswaram, for the Advoe 
cate-General, in support of Notice. 


Mr. C. R. Rajagopalachart, for the Advyo- 
cate R, 


Judgment.—The respondent is an Advo- 
cate practising in this Oourt. He was charge 
ed with professional misconduct. Five 
charges were framed against him and these 
were investigated by a Tribunal constituted 
under the Bar Oouncils Act, The Tribunal] 
has reported favourably tothe respondent 
on all the charges, We accept the report 
except so far as it concerns the second 
charge. Woe consider that in this case the 
charge has been substantiated. The com- 
plainant is the brother of one Manickam- 


-mal who instituted in 1932 a suit on the 


Original Side of this Court in which she 
asked for a decree for maintenance as a 
Hindu widow. She sued as a pauper, She 
claimed that she was entitled to mainten- 
ance at the rate of Rs. 500 per mensem and 
to a sum of Rs. 52,000 as arrears of the 
allowance. Through her brother she engage 
ed various Advocates to conduct her suit, 
but subsequently withdrew her instructions. 
In July, 1933, the complainant approached 
the respondent with a view to the responde 
ent acting for his sister, The respondent 
agreed and the complainant alleges that it 
was arranged that the respondent's remunee 
ration was tobe 14 per cent. of the sum 
which might be decreed in the suit include 
ing costs. The second charge is based on 
this ngreement, The actual ane reads: 

“That you having been engaged in O. 8, No. 168 
of 1932 on thefile of the High Court for the plaint- 
iff accepted a share of the profits of litigation for 
your professional remaneration, vig 14 per cent. of 
the sume that may be decreed in the suit including 
costs.” e 

The Tribunal thought that no, definite 
agreement had been entered into, but thal 
afier discussion the matier was left at 
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large. An examination of the correspond- 
ence which passed between the complainant 
and the respondent shows that the conclu- 
sion of the Tribunal cannot be supported, 
The complainant in the course of his evi- 
dence said : 

“I went to the respondent. This was in May or 
June, 1933, That was the very first time I saw the 
respondent The respondent called for the papers 
which I gave him, having got them from Mr. San- 
karanarayana. A week later, he said he would take 
up the case, provided ] agreed to pay him 20 per 
- cent. of the amount that may berealized in the suit. 
I bargained with him and ultimately reduced the 
demand to 14 per cent. of the moneys, I tole him 
the suit must be finished within amonth ortwo. He 
agreedto do ao. He promised to pay Rs. 100 for 
the maintenance of the plaintiff till tha suit was 
disposed of within the time mentioned above. He 
agreed to engage a senior, My sister signed a letter 
confirming the arrangement referred to above and I 
passed that letter to the respondent.” 

This letter is dated- July 26, 1933, and 
the copy of it Ex. A) reads as follows: 

“Regarding O. 8. No. 168 of 1933 I request you 
to kindly conduct the suit and accept my vakalat 
with a competent senior and I hereby agree to pay 
you 14 per cent. of the amount [ get in the said 
suit for arrears of past maintenance.” 

The respondent says that he has no 
recollection of having received this letter, 
but there can be no doubt that he did receive 
it. On November 6, 1933, the plaintiff 
wrote a letter to the respondent saying that 
he had only paid her Rs. 23 for her maine 
tenance whereas he had agreed to help her 
tothe extent of Ra. 100. The letter pro- 
ceeds : 

“Farther as per your terms mentioned in my agree- 
ment letter taken by you about your fees, you have 
not till nuw engaged any senior Counsel to conduct 
the suit and so lam ina fix how you are going 
to finish the case shortly as per your frequent pro- 


mise. 

In the concluding paragraphs of this 
letter there is a farther reference to the 
letter cf July 26, 1933, On January 29, 
1931, the plaintiff wrote tothe respondent 
a letter in which states : 

“You took an agreement from me to pay you 14 
per cent. from the amount that may be decreed in 
my favour and you undertook (1) to meet all the 
expenses in the case, (2) to engagea senior, either 
Mr. B. Duraiswamy Iyer or Mr K. 8. Krishna- 
swami Ayyangar and to pay their fees and (3) to 
pay me a sum of Rs, 100 for my food expenses and 
to finish off the cas8 within a month from the re- 
opening of the Oourt after summer vacation.” 

This letter was shown to the respondent 
but he handed it back to the plaintiff say- 
ing that he would fulfil his agreement. It 
is abundantly clear that the: respondent did 
noe ce the litigation to the extent of at 
least Re. 360 and advanced various other 
sums tohe complainant and his sister. On 
March }4, 1934, he took a promissory note 
from the complainant, and his sister for 


- Pa 
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just referred to, On the same date the: come 
plainant’s sister signed a letter- in. which 
she authorized the respondent to take: the 
Rs. 760 out of the amount which might be 


; decreed in her suit. - The letter adds: `. 


“I and my brother are liable to pay you these 
amounts only after obtaining decree against the 
defendants and not before. further agree with 
my full consent and knowledge to collect the tared 
costs that may be ordered in`tke suit and pay the 
Government stamp “duty for the plaint and all 
other Court expenses, eto., and take the balance’ 
yourself.” - 


This really amounted to a new agree- 
ment. Instead of the respondent having 14 
per cent. of the proceeds of the suit, he was 
to be paid his advances out of the moneys 
recovered under the decree and to have for 
his services the balance of the taxed costs 
after meeting Court charges. Bat here again 
he was not to receive anything unless the 
suit was successful. There are other letters 
which support the charge, but it is not 
necessary to refer to them. Sufficient has 
been said to make it clear that the respond- 
ent did enter into an agreement- by which- 
he was to be paid 14 per cent. cf whatever ` 
was recovered in the suit but later agreed 
to be remunerated on the basis of the taxed 
costs which might be recovered from the 
other side and the payment out of the decree 
tal amount of what he had advanced. In 
both the cages the agreement was ‘no cure, 
no pay.” The Advocate was to receive 
nothing unless the suit was successful. 


For an Advocate to enter into an agree= 
ment of the nature of that embodied in 
Ex. Aor of that embodied in tre letter of 
March 14, 1934 (Ex. Jel) amounis to pro- 
fessional misconduct, and the Court is bound 
to take serious notice of it. To allow cone 
duct of this nature to pass without punish- 
ment would only lead to the encouragement 
of agreements of this nature. The Oourt 
must take steps to prevent Advocates spee 
culating in litigation, and that is what the 
respondent has done. A great deal has 
been said of lack of bona’ fides on the part 
of the complainant and it has been suggeste 
ed that the complaint filed was in the 
nature of blackmail, We are not concerned 
here with the conduct of the complainant, 
We are concerned with the conduct of the 


‘respondent and there is abundant evidence 


to show that he has been guilty of profeke 
sional misconduct, It is said that as the 
result of his connection with-this litigation 
he has lost a large sum‘of-money, Weare 
told that the amount which he is out of 
pocket is over Rs, 4,000, This is of course 
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„punishment, in itself but“ we consider that 
itis riot sufficient. We consider that the 
conduct .of ‘the respondent has been such 
that he should be suspended from practice 
for three months from this date, We would 


add that the fact that-the punishment ine ` 
flicted by the Court is limited to suspension ` 


for three months does not mean that it will 
be solimited in another case. Agreements 
of this nature cannot be tolerated and in 
future the Opurt will not take such a 
lenient view. 


NB. Order accordingly. 
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MADRAS HIGH COURT 
Oriminal Appeal No. 18 of 1939 
March 9, 1939 

A Laksamana kao, J. 

' In re SUGASI DORAISWAMI NAIDU 

7 AND ANOTHRER—APPBLLANTS 

Penal Oode (Act XLV of 1880), s. 411—Only evi- 
dance that accused was with other accused before and 
after theft —Oonviction under's. 411 ts not pro- 


T. 
Where the only evidence against the accused is 
that he was withthe other accused before and after 


the theft, this can hardly warrant his conviction under 


B. 411, Penal Oode. 

Or. A, against an order of the Sessions 
Court; East Godavari Division, dated 
December 9, 1938, 

The Public Prosecutor, for the Orowa. 

Judgment.—Appellant No. 1 has been 
sentenced to rigorous imprisonment for one 
year under s. 411, Indian Penal Code, and 
appellant No 2 has been sentenced to 
rigorous imprisonment for 10 years under 
88,411 and 75, Indian Penal Code. There 
was a theft in the building of P. W. No. 1 
on the night of July 26, 1938, and M. O. 
No, l, the wrist watch with bracelet which 
is stated to be one of the stolen properties, 
was found on appellant No. 1 on his arrest 
on suspicion by P. W. No, 7, the Sub- 
Inspector, on July 27. No attempt was made 
by appellant No. 1 to substantiate his state- 
ment that M. O. No. 1 was purchased by nim 
in the Moore Market ut Madras and 16 was 
open to the jury to convict him under s. 411, 
Indian Penal Oode. There was’ no mis» 
direction to the jury and the sentence is 
not excessive. The conviction and sentence 
of appellant No. 1 are.therefore couarmed 
and .his appeal is dismissed. Tue ‘only 
‘evidence against appellant No. 2 was that 
he was with appelilunt No. 1 before and 
after the theft, and as rightly conceded by 
the Public ‘Prosecutor, this can, hardly 
warrant his conviction under B. 411, Indian 
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Penal Code. - The conviction and sentence 
of appellant No. 2 are, therefore, set aside 
and he will be set at liberty. 


N.B, Order accordingly. 


- ALLAHABAD HIGH COURT 
Second Appeal No. 367 of 1937 
April 5, 1939 
MOHAMMAD [sMalIL, J. 
RAJ BAHADU R—DBEENDANT—ÅPPELLANT 
$ versus 
Musammat JAMNA KUER— PLAINTIFS 
—RB8PONDENT, 

Oivil Procedure Oode (Act V of 1908), O. XXXII 
r. 1—Certificated guardian apinta guardian ad 
litem, whether bound by O. lI, r. 7—Rule, if 
applies to proceedings under U. P. Land Revenue Act 
(IlI of 1901)—Compromise by guardian in mutation 
proceedings on behalf of minor for hia benefit—If 
can be avoided for want of permission of Court. 

There is no suficient ground to hold that when 
a natural guardian or & guardian appointed by the 
Court ig appointed a guardian under O. XXXII, 
r. 7, Civil Procedure Oode, the provisions of r, 7 will 
not beapplicable to him. Even if a certificated 
guardian appointed by the District Judge is appoint- 
ed guardian ad litem he is bound by the provisions 
of O, XXXII, r. 7. Ganesha Row v. Tulja Ram 
Row (1), relied on, Marvads Vanhajt v. Ranga Row 
(2), distinguished. i 

he provisions of the Code of Oivil Procedure 
are not applicable en bloc to proceedings under the 
U. P. Land Revenue Act. Certain sections of the Oode 
have been made applicable and express provision 
to that effect is to be found in several sections of 
the Land Revenue Act. Rule 7 of O. XXXII, has 
not been made applicable. Under the circumstances 
it cannot be said that the omission to take the per- 
mission of the Court for a compromise entered into 
in mutation proceedings on behalf of a minor igs 
fatal to the validity of the compromise. It is 
always open to 8 minor to avoida compromise on 
the ground that it was prejudicial to his interest 
or that it was fraudulent. If in 1s found that the 
compromise was for the benefitofthe munor and 
was not prejudicial to him, the compromise cannot 
be avoided for wantof permission of the Oourt, 
Sitia Prasad Singh v.Sarju sungh (3) and Harpal 
Singh v. Suehrans |i), relied on. 


S. A, from he decision of the District 
Judge, Algara, dated Novemver l, LYdb, 


Mr, V. D. Bhargava, for tue Appellant, 
Mr. Panna Lal, for the Rgspondent. 


Judgment.—The facis out of which this 
appeal has arisen are fully stated in We 
judgment of the Uourt beluw, Lane plantit 
18 the s.ep-motrer of tae defendant, Un 
the death ot the defendants iather there 
was a dispute between the parties wild pes- 
pect to the mutation ot names 10 the ree 
Venue papers, Tne defendant at tue time 
was a minor and was represented by Sooha 
Ram who was appointed a gaardian by the 
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District Judge under Guardians and Wards 
Act, The dispute ended in a compromise. In 
this comprcmise it was agreed that the 
neme of the plaintiff would be recorded in 
the village records with respect to one- 
fourth share in a certain village, It was fur- 
ther stipulated that the defendant would 
give asum cf Rs. 200 per annum in lieu of 
profits to the plaintiff regardless of the 
actual income realized from the share 
allotted to the plaintiff, There were certain 
other stipulations in the deed which are 
not relevant for the purposes of this suit. 
This compromise was entered into in 1920 
and was acted upon on behalf of the plain- 
tiff during his minority and by the plaintiff 
himself since he attained majority. The 
plaintiff brought the ‘suit for Recovery of 
the arrears of profits for the years 1339, 1340 
and 1341 and Kharif 1342 Faslt, The suit 
was contested on several grounds. Only one 
of them is pressed before me by the learned 
Counsel for the appellant. It is contended 
that the compromise was inoperative as 
the mandatory provision of O. XXXII, 
r.7, was not followed. The Courts below 
have’ repelled this plea and have held that 
the compromise was forthe benefit of the 
defendant and was acted upon fora number 
of years. ; 
_ The first question to be determined is 
whether . the disability imposed by 
O.. XXXII, r. 7, applies to a guardian 
appointed by- the, District Judge -under 
Guardians and Wards Act,-or is iimited in 
its operation to guardians appointed for 
the suit. As stated above, the defendant in 
the present case was represented by Sobha 
who was a guardian appointed by the 
District Judge. Under O., XXXII, r. 4 
where & minor has a guardian appointed by 
a competent authority, no person other than 
such guardian shall act asthe next friend 
of the minor or be appointed as guardian 
for the suit unless the Oourt considers for 
reasons to be recorded, itis for the minor's 
welfare that another person be permitted 
to ‘act or be appointed as the case may be. 
Sobha admittedly was appointed to act as 
guardian for the suit, In my opinion there 
is no sufficient ground to hold that when 
a natural guardian or & guardian appointed 
by the Court is appointed a guardian under 
O: XXXI, r. 7, the provisions of r. 7 will 
not be applicable to him. In Ganesha Row 
v, Tulja Ram kow (l) in a suit for parti- 
« (1) 3@ M 295; 19 Ind. Oas. 515; 40 I A133; 17 0 
wW N #5; 11 AL J 589: 180 L J 1; 15 Bom. L 
R 626; 14 ML T 1; (1913) M W N 575; ML J 
160 (P O), i 
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tica by.a member of a joint family, -the , 
father was made defendant No. 3 and his 
son, a mizor, was made defendant No, 6 
and the Oourt appointed the ~father 
guardian ad litem of the minor; the ques- 
tion was whether the power of the fathtr as 
the natural guardian was controlled by 
s. 462, Oivil Procedure Code (Act XIV of 
1882). Their Lordships of the Judicial 
Oommittes held that the powers of the 
father were controlled, by the provisions of 
e. 462 of the Code and he could not, without 
leave of the Oourt, do any. act in his 
capacity as father, or managing member of, 
a joint family which he was debarred from 
doing as guardian ad. litem. To hold 
otherwise would beto defeat the object of 
the enactment, Another case cited is 
Marvadi Vanhaji v. Ranga Rao (2). In this 
case a learned Single Judge held : 

“The disability imposed by O. XXXII, r. 7, Civil 
Procedure Code, will apply only to a father who is also 
the guardian ad litem for his minor son in a suit. 
Where the minor defendant is represented not by 
the father but by a Oourt guardian and where no 
attempt has been made to show that the compro- 
mise entered into by the father on behalf of the 
minor is improperor prejudicial to his interest, the 
Court is not justified in extending the provisions ’of 
O. XXXII, r. 7, either by analogy or on considera- 
tions of policy.” ` A 

It will be observed that in that case the’ 
compromise was not entered into by the 
guardian ad litem. How far this case 
enunciates the correct rule of law is not 
necessary to be considered as it is conceded 
that in the present case it was the guardian 
ad litem who entered into a compromise on’ 
behalf of the minor. Having regard to the 
language of the rule and the observations 
of their Lordships of the Judicial Oom- 
mittee I must hold that even if a certis 
ficated guardian appointed by the District 
Judge is ORA N | guardian ad litem, he is 
bound by the provisions of O. XXXII, t.7. 
The next question for determination is whe 
ther O. XXXII, r. 7, applies to proceedings 
under the ‘Land Revenue Act. As- stated 
above, the compromise was entered into in 
mutation proceedings. The provisions of 
the Code of Civil Procedure are not applic- 
able en bloc to proceedings under the Land 
Revenue Act, Oertain sections of the Code 
have been made applicable “and express 
provision to that effect is to be found in 
several sections of the Land Revenue Act, 
6. g. Bs. 194, 199 and 204, etc. Under 
s. 234, Land Revenue Act, the “Local 
Government is empowered to make rules 


(2) A-I R 1937 Mad. 446; 171 Ind. Oas 777; (198 
1 ML J 884; 45 LW 798; (1937) MW N 528; 10 
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consistent with the Act. In Circular No. 6 
-of the Board of Revenue, Department No. 2, 
certain rules have been made affecting the 
procedure of Revenue Courts. Rule 10 of the 
aforesaid rules runs thus : 

“Preyious to appointing a guardian ad litem under 
the provisions of O. r. 5 of 1908, the Court 

l ascertain whether the person who it is pro- 
posed to appoint is willing to aot.” 

It is manifest that all the rules of 
O. XXXII, have not been made applicable. 
Under the circumstances it cannot be suid 
that the omission to take the permission of 
the Oourt for a compromise on behalf of a 
minor, is fatal to the validity of the com- 
Promise. It is always open toa minor to 
avoid a compromise on the ground that it 
was prejudicial to his interest or that it 
was fraudulent. My attention has not been 
drawn to any ruling of this- Court on this 
point, but there are several cases of the 
Oudh Ohief Court where this question was 
considered and decided. In Sitla Prasad 
v. Savgir Singh (3), Wazir Hasan, O. J. and 
Kisch, J. held : 

“The provisions of O, XXXII, Oivil Procedure 
Code, have not been expressly made applicable to 
proceedings under the Land Revenue Act either by 
that Aot or by the Code of Civil Procedure itself. 

a minor is represented in mutation pro- 
ceedings by his mother who bona fide entered into 
& compromise with the other party without the 
leave of the Oourt as required by r.7 of O. 

6 sag ene is not bad merely for want of such 

ve, the minor, on attaining majority, can 
show that the compromise is not in hig interest, he 
can have his remedy under the general law. But 
where it is found as a fact that it is to his benefit, 


want of leave of Court will not help him to set 
it aside,” 


The same view was taken in another Case, 
Harpal Singh v. Sukhrani, 48 Ind. Oas. 119 
(4). It may be mentioned that both the Courts 
have come to the conclusion that the come 
Promise was for the benefit of the minor and 
was not prejudicial to him. Under these cir- 
cumstances the compromise cannot be 
avoided for want of permission of the Uourt, 
Several other questions were discussed at 
the Bar, but in view of my decision as to 
the applicability ot the provisions of r. 7, 
O. XXXII to proceedings under the Land 
Revenue Act, it is not necessary to disouss 
them. This compromise was entered into 
in 1920 and has been acted upon ever since. 
The exact date on which the minor attained 
majority is not known, but it is conceded 
that he became major some time ago, The 
plaintiff as widow of the defendant's father 


(8) AI R1933 Oudh 44; 136 Ind. Oas. 254; 7 
Luck. 493; 80 W N 1355; 15 R D 761; L R13 A 
(O) 16; Ind. Rul. (1938) Oudh i10. 

7 oA 48 Ind. Oas, 119; A I R1918 Oudh 217; 21 O 
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is entitled to be maintained from the income 
of the estate, According to the plaintiff the 
defendant continued to pay the stipulated 
amount until the year 1339 F. So far the 
defendant has taken no steps to have a 
declaration from a competent Court that 


ethe compromise is now void. Until he has 


obtained such a declaration he is bound 
by the terms of the compromise and he must: 
continue to pay the amount agreed upon. 
I hold that the Court below was right in 
awarding a decree to the plaintiff for the 
profits of the years 1339, 1340, 1341 and 
Kharif 1332 Fasli. The appeal fails and is 
dismissed. 

The respondent has filed a crosseobjection 
against the decree of the Court below. The 
lower Appellate Uourt while upholding the 
decree of the trial Court has reduced the 
amount of annual profits. The reason for 
this decision was that the income from the 
share allotted to the plaintiff had been 
reduced to 4 great extent, From the language 
of the compromise it appears that the 
defendant undertook to pay Rs. 200 per 
annum irrespective of the income derived 
from the plaintiff's share in the village. In 
fact ib wae stated that even at thetime of 
the compromise the income was less than 
Rs, 200; In my judgment the defendant is 
bound to pay Rs, 200 per annum regardless 
of the actual realization from the village. 
With regard to the interest payable on 
arrears in my opinion having regard to the 
prevailing rates the interest should be 
reduced to 3 percent. per annum on the 
amount due. Pendente lite and future 
interest should also be charged at the same 
rate. 

The cross-objection is allowed, The plaine 
tiff will be entitled to her costs of the 
appeal and cross-objection. Leave to appeal 
under Letters Patent is refused. 

D, i Order accordingly. 


i ee 


BOMBAY HIGH COURT 
Appeal No. 30 of 1938 
January 30, 1959 

LOKUR, J. 
RADHI KATHARI BHOIR—Dgrenpant— 

APPELLANT 

VETIUS 
NAMDEO DHAKU BHAGAT-—PLAINTIpp—- 
RESPONDENT k 

Limitatjon Act (IX of 1908), Seh. I, Arts. 190,” 61 
—Certificated guardian spending money. of his 
cket for benefit of mtnor—Minor attaining majority 
and Oourt ordering guardian to deltver possteston of 
property to minor—Amount spent, dus to guardian— 


619 
Suit by him for recovering amount—Article applicable 
—Cause of action, when accrues. 

The plaintiff was a certificated guardian of the defen- 
dant during her minority. He had to spend moneys 
from time to time, for the benefit of the minor, and 
when the income wasshort, he spent out of his pocket 
in the ho that in good years he might beable to 
realize a Deter income and reimburse himself The 

- defendant on attaining majority made an application 
to the’ District Court that her property should be 
ordered to be restored to her by the plaintiff. That 
application was opposed by the plaintiff on the ground 
that hé should be allowed to remain in possession 
until the amount which he had spent out of his 
pa was paid out of the income of the property. 

he Judge, however, passed an order on April 5, 1935, 
that the plaintiff should hand over possession of the 
property to the defendant. Accordingly, the plaintiff 
delivered possession of the propeity on April 10, 1935, 
and fileda suit on July 18, 1935, to recover the 
amount which he had spentout of his own pocket for 
the benefit of the minor: 

Held, that the suit was governed by Art. 120 and 
not by ‘Art, 61, Limitation Act. The cause of ection 
accrued to the plaintiff on April 10, 1935, when he 
handed over possession of the property to the defen- 
dant, The suit was, therefore, within time. Gopi Mal 
v. Pannalal (3), referred to. Abttan Sahib v. Soran 
Bibi Saiba Ammal (1), relied on. 


A. from the order of the Assistant 
Judge, Thana, in Appeal No, 98 of 1937. 


Mr. C. H. Patwardhan, for the Appel- 
lant. 


Mr. K. V. Joshi, for the Respondent, 


. Judgment. — This is an appeal against 
an order passed by tke Extra'Assıstant 
Judge of Thana remanding the suit which 
had been dismissed by the Subordinate 
Judge of Panvel on the grounds tnat it 
was not maintainable and that it was 
time-barred. The sait was nied by the 
plaintif, who was formerly ths certiticated 
Guardian of the defendant and her sister 
during their minority to recover Ks, 1,300 
which he claimed to have spent out ot his 
own pocket forthe benent of tne minors. The 
defendant was bornon April 14, 1912, and 
the plaintiff was appointed the guardian 
of tue person and property of the defends 
ant and Ler sister on April 20,.1920. ‘Lhe 
defendant’s sister died in 1925 and the 
defendant altamed her majority on April 14, 
1933. She then made an application to the 
District Court that her property shoula be 
ordered to be Yrestorea to her by the 
plaintif. That application was opposed by 
the plaintiff on the ground that ne should 
be allowed to 1emain in possession untul 
the amount which he had spent out of his 
pocket was paid out of tLe income ot the 
property. Tne- Assistant Judge, owever, 
passed @n order on April 5, 1945, that 
the -plaintifi should hand over possessiun 
ofthe property to the defendant and, it 
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Bo advised, he should file a separate suit to 
recover the amount claimed by him. Accords" 
ingly, the plaintiff delivered possession of 
the property on April 10, 1935, and tiled 
this suit on July 13, 1935. On the conten- 
tions of the defendant the following pre- 
liminary issues were raised by. the trial 
Ooott: l 

“(l) Is the plaintiff entitled to claim’ from the 
defendant what he alleges to have spent out of his 
pocket ? ; 

(2) Is the claim of the pleintiff wholly or ‘par- 
tially in time?” 

On both these issues the trial Court 
found in favour of the defendant and 
dismissed the suit. In appeal the Assistant 
Judge held in favour of the plaintiff on. 
both the issues, allowed the appeal, reversed 
the decree of the trial Oourt, and re- 
manded the suit for a trial on merits. 
after framing other necessary issues. Issue 
No. 1 is not purely an issue of law. It 
seems to have been contended that most 
of the items said to have been advanced 
by the plaintiff were spent by him without 
the previous sanction of the District 
Judge but that at least some items appear 
to have been spent with the previous sance 
tion of the District Judge. It is not clear 
what amounts were spent by the plaintiff 
for the benefit: of the minor and with the 
express or.implied permission of the Dise 
trict Judge. It may be. that some of the. 
items spent by. the plaintiff were required 
for the minor's necessaries and he may. 
have presumed the sanction of the District, 
Judge although it was not expressly. 
granted, All thesa are questions of fact 
which will have to. be decided on the. 
evidence which will be recorded. The issues 
were decided even. before the. parties 
were examined. The plaintiff is silent as 
regards the details of the amounts spent by 
him. It is. therefore not possible at this. 
stage to deside finally Issue No. 1. I think 
it proper to keep it.open to be decided after 
the evidence is recorded. As regards Issue 
No, 2, it 18 urged on behalf of the appellant 
that the suit is governed by Art. 61 of 
Sch. I, Limitation Act, which prescribes for. 
a suit, “for money payable to the plaintiff for. 
money paid for the defendant,” a period of. 
three years from the date “when the money 
is paid.” The plaintiff alleges that he 
used to spend money for the defendant,. 
and itis therefore contended that he was 
bound to file a suit within three years from 
the date on which each item of the amount 
spent by 'him was paid, Hven then the 
wuole of the suit would not be time-barred 
since the suit was filed on July 13, 18835,- 
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‘and those amounts, -if any which were 
spent by the plaintiff after July 13, 1932, 
would be in time. The Assistant Judge, 
however, has held that the plaintiff was a 
trustée, and as the suit was filed by a 
trustee to recover the advances made by 
him to meet the expenses of the trust 
during his trusteeship, the suit was govern- 
ed by the residuary Art. 120 and the period 
began torun from the timo he ceased to 
be a trustee, ; 

The plaintiff was admittedly Managing 
the estate of the defendant ` during her 
minority ever since he was appointed her 
guardian in 1920. He had to spend moneys 
from time to time, and when the income was 
short, he apparently spent out of his pocket 
in the hope that in good years he might 
be able to realize a better income and 
reimburse himself. Whether he was justi- 
fed in doing so without the sanction of the 
District Court or not is not to be decided at 
this stage. Assuming that he was justified 
in advancing moneys for the benefit, of 
the minorin that way, he could not have 
filed a suit against himself to recover this 
amount within three years from the date 
on which he spent it. He was in the posie 
tion of a trustee, and as such, he naturally 
expected to reimburse himself during the 
period of his trusteeship. In fact he thinks 
that he has a lien on the trust property 
and that he ought to be reimbursed ont 
of the income of that property. On that 
ground he had retsined possession of the 
property even after the defendant ceased 
to be aminor. He was in possession till 
April 10, 1935, and in the plaint he has 
menticned the date of the cause of action 
as April 5, 1935, when he was ordered to 
deliver possession of the property to the 
defendant. Till then he could not have 
filed a suit since he was actually realizing 
the income of the property and but for 
the order of the District Judge he could 
have reimbursed himself out of the income. 
As observed by Sadasiva aAyyar, J. in 
Abttan Sahib v. Soran Bibi Saiba Ammal 


): 

“Article 61 is applicable only to an ordinary suit 
‘tora simple decree for money but not for a suit 
where the prayer of the plaint is for recov of 
ihe plaint amount out of the income of and on 
he liability of certain properties. Art. 180 and 
10f Art. 132, is the proper Article applicable and 
he right of suit does not begin until the trustee 
8 dispossessed ” 

A trustee has not only the right to 
‘eimburse himself out of the income of 
he trust property but he may even claim 

(1) 38 M 260; 28 Ind. Oes, 290; A I R 1916 Mad. 57; 
8 M L J 347, 
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to have a charge'on it, and but for the 
order of the District Judge the plaintiff 
would have retained possession and recover- 
ed the amount due to him. The learned 


Advocate for the appellant has referred me 


to a: ruling in Gopi Mal v. Pannalal (2) 
which says that the guardian of a minor may 
be a quasi trustee for certain purposes, e. g. 
for money received by him on behalf of 
his ward, but that it is not clear that he 
can incur expenses to any extent he likes 
without seeking the intervention of any 
Oourt.in the hope that he would be allowed 
to create a charge on the property of the 
Minor to that extent. It is not necessary 
at this stage to decide whether and how 
far the plaintiff can claim a charge on the 
minor's property for the amounts said to 
have been spent by him. The only ques- 
tion is whether even ag a quasi trustee the 
plaintiff was bound to file a suit within 
three years after the payment of each 
amount for the benefit of the minor. Tt is 
obvious that as he himself was realizing the 
income of the minor's property year after 
year and was making advances, he expected 
that the amount spent by him for one year 
might be reccvered by him the next year. 
Hence fall accounts could not be taken 
Since the amount due to him continued to 
be realized from the minor until he ceased 
tobe her guardian. The cause of action 
really accrued on April 10, 1935, when he 
handed over possession of the property. I 
agree, with the learned Assistant Judge 
that the plaintiffs claim is in time. I cone 
firm the order of the Assistant Judge with 
the resercation that the first issue as 
framed by him is left undecided. The 
appellant shall pay the costs of the res- 
pondent in this Oourt. 


8. Order confirmed. 
(2) A I R 1924 Lah, 339; 72 Ind. Oas. 494. 
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MADRAS HIGH COURT 
Criminal Revision Case No. 841 and 
Petition No. 799 of 1938 

March 1, 1939 
~ Lanora z E, 

In re VYAPURI KAVANDAN—PB8TITIONR 

Madras Prohibition Act (X of 1937), 8. 4, cls. (a), 
(g)—Sentenge—Accused found in possession of disttter 
containing some arrack—Separate sentences under 
sub-cls, (a) and (g) are not called for. | e 

A distiller of arrack will necessarily posgess the 
arrack and separate sentences are not called for 
where the accused is found in possession of a 
distiller of arrack containing some arrack. 
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- Or. R. Case and P. to revise judgment of 
the Sub-Divisional Magistrate, Dharmapuri, 
in O. A. No. &8 of 1938, 
, y C.S. Swaminathan, for the Petitioner. 
T. 
Orown. 
Order.—The petitioner was a toddy renter 
before the introduction of prohibition and 
he bas been convicted under ss. 4 (1) (a) 
and’ (g), Madrae Prohibition Act, and 
sentenced to rigorous imprisonment for two 
mont:s and a fine of Rs 50 under each sub- 
clause. The evidence of P. W. No. 1, the 
Sub-Inepector, shows that on his way to 
the house of the petitioner with a search 
warrant the petitioner emptied a pot of 
arrack into his well and on search M. O. 
No.3 the pot containing fermented wash, 
M. O. No. 4, the bottle: containing some 
drops of illicitly distilled arrack, M.O. No. 5 
the basket of jaggery and M. O. No. 6, the 
pot containing velvelan bark, and cocoanut 
flowers, were found in tbe house, P. W. 
No. 2, the search witness, corroborates 
P. W. No. 1 and the denial of the petitioner 
is worthless. The conviction of the 
petitioner under s, 4, cle. (1) (a) and (g) 
18, therefore, correct but a distiller of 
arrack will necessarily possess the arrack 
and separate sentences are not called for, 
The sentence of the petitioner is, therefore, 
reduced to rigorous imprisonment for two 
months and a fine of Rs, 50 with rigorous 
imprisonment in default for one month and 
otherwise this pelition is dismissed, The 
excess of fine, if levied, will be refunded. 
N.-B. Order accordingly. 


CALCUTTA HIGH COURT 
Application under Olause 41 of Letters 

; Patent 

August 5, 1938 i 

OosSTELLO AND Nasim ALT, JJ. 

OYRIL BERTRAM PLUOKNETT— 
PRTITIONBR 

versus 


EMPEROR Orrostra Party 

“ivy Counctl—Oriminal appeals—Leave to 

.—Mtsdtrectton by Judge in Kain) case to ida ka 
miscarriage of justice — Leave, if can be granted— 
: Criminal trial —Murder case—Witness testifying on 
'oath—Inference to be drawn—Letters Patent (Oal 

ol. 41 — Leave to appeal by accused in criminal 


cases. : 

The Judicial Committee will not inter i 
course of criminal law unless there has me erie 
' interferences with the elementary right of an accused 
. as has placed him outside the pale £ the regular law or 
unless within that pale there has been so manifest a 
violation of the principles of natural justice that 
heir Lordships are satisfied first, that the result 
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arrived at was opposite to the result they themselves 
would have reached and, secondly, at the same 
opposite result would have been reached by the local 
tribunal even in the absence of an irregularity. In 
very special and exceptional circumstances leave to 
appeal in criminal cases may be granted. t mis- 
direction by a Judge either in leaving a case toa jury 
where there is no evidence or founded on an incorrect 
construction of the Penal Code, even if established, 
is insufficient for that purpose, specially where there 
is no miscarriage of justice. It isnot right or fair-to 
judge by one single sentence but one must not only 
consider the whole ofthe passage in which the 
gentenceoccurs, but also consider the antecedent 
passages and the subsequent passages in the summing 
up. Hence in considering whether a Judge has mis- 
directed the jury, the tenor and general effect of the 
whole summing up should be looked at and if, upon 
the whole summing up, the Court is of opinion that 
substantially the proper direction has been given to 
the jury, it will not interfere, though the Judge has 
omitted to direct the jury expreasly on some important 
point, [P 618, col. 1J 
Tores aw referred to ] 

a witness goes into the witness box and testifies 
on oath, the jury, unless there is something else to 
operate on their minds, may draw an inference not 
as a matter of law, but rather as a matter of fact that 
he is prima facie likely to be speaking the truth, 

articularly in capital cases. Emperor v. Tasem Ali 
8), relied on [p. 618, col. 2.] 

Quaere.—Whether an appeal lies to the Privy 
Council under ol. 41 of the Letters Patent (Oal) 
where the decision appealed from is upon a question 
reserved for the opinion of the Oourt bya rt of 
Original Criminal Jurisdiction or where the High 
Court declares the case fit one for appeal to Privy 
Council, Barendra Kumar Ghosh v. Emperor (l), 
referred to. í 


Mr. J. P. Mitter, for the Petitioner. 


Mr. S. M. Bose, (Standing Oounsel), for 
the Crown. 


Costello, J.—This is an application on 
behalf of Oyril Bertram Plucknett who was 
tried before Sen, Je and a special jury in 
the High Court Sessions on a charge of 
murder by causing the death of one Edward 
Gcrdon Jones and thereby committing an 
offence under s. 302, Indian Penal Code. 
Oyril Bertram Plucknett was, by the unani- 
mous verdict of the jury, found guilty of 
murder and sentenced to death. An appli 
cation was made on his behalf to the Advo: 
Gate General of Bengal for a fiat under the 
provisions of el. 26 of the Letters Patent of 
this High Court. The preceding clause (i. e. 
cl. 25) provides as follows : cae 

“There shall be no appeal to the High Oourt from 
any gentence or order passed or made in any orimi: 
nal trial before the Coarts of original crimina. 
jurisdiction, which may be constituted by one 0 
more Judges of the High Court. But it shall be ai 
the discretion of any such Oourt to reserve any pan 

g 


or points of law for the opinion of the said 
Court.” L 


| 

No point of law was in fact reserved bj 
the learned trial Judge and further th 
Advocate-General refused to grant a fia 


1989 


. under the provisions of cl. 96. Subse- 
quently, an application was made to thia 
Court under the peculiar and special provi- 
sions of Oh XXXII, Oriminal Procedure 
Oode, for leave to appeal to a Bench of this 
Ocurt. That application was also refused 
on Wednesday last, August 4. Tne pres 

Sent application is made under cl. 41 of 
the Letters Patent. That clause is in these 
terms : 

“And we do further ordain that, from any judg- 

‘ment, order or sentence of the said High Court of 
Judicature at Fort William in Bengal, made in the 
exercise of original oriminal jurisdiction, or in any 
criminal case where any point or points of law 

ve been reserved for the opinion of the said High 
Court in manner hereinbefore provided, by any Oourt 

» which has exercised original jurisdiction, it shall 
be lawful for the persons aggrieved by such judg- 
ment, order, or sentence to a peal to us, our heirs or 
successors in Oouncil, provided the said High Court 
shall declare that the case is a fit one for such appeal 
and under such conditions as the said High Oourt 
may establish or require Babject always to such 
rules and orders as we may, with the advice of our 
Privy Council hereafter make in that behalf.” 


What we are now asked to do therefore 
18 to declare that although no appeal can 
be made to this Oourt, the case of Oyril 
Bertram Plucknett is one fit for an appeal 
to His Majesty in Council. Mr, J, P. Mitter 
‘appearing on behalf of the convicted man 
-haa stated quite frankly that, as no point 
of law was reserved or referred for the 
‘opinion of this Court, he can Only succeed 
if at all on this application if he can 
succeed in bringing himeelf strictly within 
the conditions laid down by the Judicial 
Committee of the Privy Oouncil as being 
those on which they will be disposed to 
‘entertain appeals in criminal matters, Mr, 
Mitter at the outset argued that the provi- 
‘sions of cl, 41 are disjunctive in character 
and that the convicted person has a right 
to come to this Court and ask for a declara- 
‘tion of the kind now sought, provided that 
either a point of Jaw has been reserved or 
the High Oourt declares the case to be a fit 
one for an appeal to His Majesty in Couns 
cil, Whether that ie altogether the right 
view of the meaning of the clause seems 
more than a little doubtful, having regard 
‘to certain observations in the decision of 
their Lordships of the Judicial Committee 
of ‘the Privy Council in Barendra Kumar 
Ghosh v. Emperor (1), the head-note of 
which says inter alia : 
. “Quasi. Whether an appeal lies to the Privy Coun- 
: oil under ol. 41 of the Letters Patent aaye where the 
Se 0 197; 85 Ind. 
Or. L J 431: 52 I A 

: 6APO] 0; 27 Bom. L 
314; 410L J 240, 48 M 
L’'R10r,(PQ), ` 
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; from is upon & question reseryed 
bear ea the Oourt D a Oourt of Origipal 
Oriminal Jurisdiction.” 

It is, however, not necessary for our pre= 
sent purpose that wa shonld express anv 
definite opinion on that point, having regard 
tothe submissions made to us, bv Mr, Mitter 
with regard to the particular features of 
this case. We propose to deal with the 
matter upon the basis of whether, in the 
circumstances of this case, we ought to 
declare that itis a fit one for an appeal of 


the kind contemplated nnoder the provisions 


of cl. 41. The learned Standing Counsel 
was apparently under the impression that 
this application, is the first of its kind to be 
made to this Court. That is not in fact the 
case. There have been other, though very 
unfrequent, applications of Similar nature. 
I find, for example that in the year 1929 
an application was made to this Court. In 
the matter of G.V. Raman and others, for 
a certificate under cl, 41 of the Letters 
Patent that the case was a fit one to be 
taken on appeal to His Majesty in Council, 
There, Rankin, O.J.,on July 23,1929, in 
the course of the judgment which he gave 
in 
dismissing the application made _ these 


observations : l 
aee Ohatterji has argued this case upon the basis 
that for the present purpose the casa will require to 


- gatisfy the conditions laid down by Lord Watson in In 


illet’ (2), before we can give the certificate 
e aed under cl. 41 of the Letters Patent and 
there appears to be authority to that effect. I am 
not in any way inclined to dispute this bit whether 
that be necessary or not, T am of opinion that there is 
no good reason why in this case weshould grant the 
certificate that is asked for." : i 
We are clearly of opinion that Mr. Mitter 
was quite right to limit his argument by 
saying that in order to suceeed he must 
bring himself within the principles and the 
conditions laid down by their Lordships of 
the Judicial Committee with regard to 
criminal matters sought to be taken by way 
of appeal to His Majesty in Council. These 
principles have long been settled and they 
are enunciated and explained ina number 
of cases which have come before their 
Lordships subsequently to what is now 
the leading case: In re Dillet (2). I need 
only refer to one or two of these cases. In 
Channing Arnold v. Emperor (3) it was 
held that the practice of the J oe Com- 
ittee with regard to appeals in cri- 
D 12 A 0 459; 56 LT 615; 36 WR 8]; 16 
4l. a 
wa 41. 1033; 23 Ind. Cas. 681; A IR 1914P 0116; 
15 Or. L J 309; 41 I A 14a; 8 LB R 16 
18SOWWN 785:26M L J 631:1L W 46;7 Bur. LT 
167; (1914) MIW N 506; 16 ML T7%12 A L J102; 
30 O'L J 161; 16 Bom. L R 544 Œ O) 
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‘minal matters aa laid down in Queen 
v, Joy- Kisen Mookerjee (4) at p: 297 
and Falkiand Island's Co. v. Queen (5) 
‘was ‘not altered in any respect by the 
decision in In re Dillet (2), ubi supra and 
later cases. It seems to be quite clear, 
-that the Judicial Committee will not interfere 
with the course of criminal law unless there 
has been such an interference with the 
elementary right of an accused as has 
Placed him oulside the pale of the regular 
law or unless within that pale there has been 
‘80 manifest a violation of the priociples 
of natural justice that their Lordships are 
Batisfied first, that the result arrived at was 
opposite to the result they themselves would 
have reached and, secondly, that the same 
oppcsite result would have been reached 
by the local tribunal even in the absence 
of an irregalarity. There is a very 
Important enunciation of the positicn we 
‘are Dow cons dering in Ex parte Macrea (6) 
which came before the Judicial Committee 
from the High Oourt at Allahabad. In the 
course of his judgment there given, Lord 
Herécheli, the Lord Ohancellor at p. 94* 
said: | 

“Their Lordships see no reason to believe that 
there was any misdirection on the part of the learned 
Judge, or that there has been a miscarriage of 
justice. But they do not desire to dispose of the 
petition simply upon that ground. It there be any 
foundation for this application, it rests upon this: 
that the learned Judge did not, in his charge to the 
Jary, correctly construe s. 511 of the Penal QOode, or 
that he left the case to the jury when there was no 
evidence to go to the jury In their Lordships’ 
opinion, if they were to sanction an appeal in the 
present case, it would be very difficult to refuse léave 
to appes! in all cases in which it could be estab- 
lished that there had been a misdirection by the 
Judge who tried thecase. There are, no doubt, ve 
Bpecial ñd ‘exceptional circumstances in whic 
leave to appeal is granted in criminal cases; but 
it would be ‘contrary tothe practice of this Board, 


and yery mischievous, if any countenance were given 
to the view that an appeal would. be allowed in 
every case in which it would be shewn that the 
learned Judge had misdirected the jury.” 

The head-note summéarized that as fol- 
lows : 

-“Although in very special and exceptional circum- 
Stances leave to appealʻin ori cases may be 
granted, misdirection by a Judge, either in leaving 
# case to the jury where there had been no evi- 
tence, or founded on an incorrect construction of the 
Penal Code, even if established, is insufficient for 


(4) (1861-88) 1 Moo. P O (N 8) 272 at 
A '168; 1 Suther 481; 1 Sar. 860; 13 R R 599 


(PO. 
. (5:°(1863)1 Moo P O (ws) 299; 10 Jur, 
9 Lr (NG) 103, 138 R R 535; 9 Oox. O O 351 1s wW E 


20. t = 
(6)'20T A 90 at p 94; 15A 310; 6 Sar. 344: à 
IEP O Br 344; 17 Ind. 


*Pageof20 L A.— [Ed] 7m 
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that purpose especially where no miscarriage of justi 
has dah E = i 


In the présent instance, Mr, Mitter has 
relied on what he says were certain- misg- 
directions made by the learned Judge in 
the course of his summing up to tha jury. 
pave regard to the observations of the 
Lord Ohancellor, it is quite clear that before 
we could grant an application of this kind 
it would be necessary for us to come to the 
conclusion that in the case of Oyril Bertram 
Plucknett, there were very special and 
exceptional circumstances. It would not be 
sufficient merely to come to the conclusion 
that there was some misdirection on the 
part of the learned Judge. I would refer to 
one more authority, one constituted by 
certain decisions of the Judicial Committee 
which were specially reported by the direc- 
tion of their Lordships, in order that the 
conditions on which they will entertain 
appeals in criminal cases might be made 
public and brought to the knowledge of all 
legal practitioners in India, and, which 
therefore are of special moment to learned 
Counsel appearing on behalf of accused 
persons. The report I refer to appears 
under the titles Rustom v. King-Emperor 
and Randhir Singh v. Kinge-Emperor (which 
were petitions for Special Leave to Appeal 
from the Allahabad High Court ; and Taba 
Singh v. King-Emperor and Khuda Baksh 
v. King-Emperor (which were petitions for 
Special Leave to Appeal from the Lahore 
High Oourt) Taba Singh v. Emperor (7). 
The headenote in the report includes the 
following statement : 

“It ought to be understood very clearly in India 
that there is not a chance of the Judicial Oom- 
ene turning itself in to a mere Court of Criminal 

p 33) f 


That is really an excerpt from the opinion 
of Lord Dunedin which amplified reads as 


follews : 

“I should like to say this, if the President does 
not object to my sayingit. I have now, 8 I 
have been here a good long time, sat in a great many 
of these cases, and. I may be wrong, but Ido not 
remember any attempt so glaringly made, as in 
these two casesof yours (referring to Counsel for the 
appellant) to bring upa question of mere evidence. 
Of course, I can quite understand that a man who 
is going to be hanged clings to uny straw, and I 
more understand that you only do your 
duty in patting forward what you have done; but 
I do think that it ought to be very clearly under- 
stood in India that there is not a chance of our 
turning ourselves into a mere Court of criminal 
appeal and we could not take up these two -cases 
which we have seen to-day without turning ourselyes 
into a Court of Criminal Appeal.” 


(7) 48 B 515; 84 Ind Cas. 985; A 
Or. L J 391; 38 Bom. L R692; 10 O 
W N490;23L 01; 22 LWS CEO 


I R1025 P O 59; 38 
&AL R 911;10 


1939 


Viscount Haldane said (at p. 5174) : 

‘We are dealing with the East, Itis very desir- 
able that what Lord Dunedin has said should be 
well understood allover India. As for, preventing 
people from appealing to the King-Emperor, we 
are dealing with the East and they have a constitu- 
tional right to present their petitions for leave to 
appeal and get us to dispose of them; but it is an? 
idle form when it is a question of evidence. The 
sooner they understand, the better." 

Then in connecticn with the petition of 
Taba Singh, Lord Buckmaster said—and his 
words, to my mind, are of vital significance 
in the present case—I am referring to the 
case asa whole not merely to this appli» 


cation : 

“Counsel who has appeared before their Lordships 
has done his clear duty of placing before this 
Board such facts as appear to him relevant to obtain 
the success of this appeal. Fut their Lordships must 
express their regret that the pains that they have 
taken to make clear the rules upon which this Board 
will proceed in considering questions relating to 
criminal appeals should have been so widely mis- 
understood or so wholly ignored asto have permitted 
the presentation ofthe petition in this case,’ 

His Lordship proceeded to say : 

“The responsibility for the administration of ori- 
minal justice in India this Board will neither accept 
nor share unless there has been some violation of 
the principles of justice or some disregard of legal 

rinciples; this Board will not consider appeals 
Broue it from the criminal jurisdiction in the Pro- 
vince of India.” 

Then follows what in one way is perhaps 
an even more emphatic and significant 


pronouncement : 

“Their Lordships cannot but regret that those 
who aie connected with the legal profession in India 
should have so completely disregarded those injunsc- 
tions that their Lordships have so often laid down. 


- It is a grievous thing to think of the distress and the 


anxiety which must be caused to the relations and 
friends of the condemned man by holding out to them 
vain and elusive hopes that the penalty which has 
been inflicted can be mitigated or reversed by this 
Board, except in the special circumstances to which 
I have referred.” 

That passage means this, that the Judicial 
Committee of the Privy Oouncil will not 
intervene in the criminal administration 
of this country unless it can be shown that 
there is some Violation of the principles of 
justice or some disregard of legal principles. 
Mr. Mitter has quite frankly conceded 
that and that alone is the test by which we 
have to guide ourselves in the present 
instance. We have to ask ourselves—is 
there in this case to be found any indication 
that there has been any violation of the 
principles of justice or any disregard of 
legal principles? Mr. Mitter, for the pur- 
pose of this application, has relied upon two 
matters which are set out in sub-paras. (3) 
and (9) of para 10 of the petition by means 
of which this application was put before 
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the Court. The whole of para. 10 deals 
with the grounds upon which the petitioner 
says that be is desirous of appealing to 
His Majesty in Council. Bub-para. (3) is 
as follows: 

“For that in the present case the substantial 
question for the jury was whether they should 
believe the durwan who stated that he had séen the 
accused going upstairs with the deceased or should 
believe accounts of his movements given by the 
accused, The learned Judge took the decision of 
this most important point out of the hands of the 
jury by directing them positively and without any 
qualification.” f 

Then follows a quotation from the learned 
Judge's summing up in these words : 

“Together with thess facts you will consider the 
fact that the accused has given no true account of 
what he did in the interval.” 

Then the sub-paragraph proceeds : 

“On the other hand in the absence of evidence to 
show that the account of accused’a movements was 
false, the learned Judge ought clearly to have indicat- 
ed tothe jury that it was to be accepted unless they 
believed that the evidence of the durwan as to his 
Sine accuse] was proved judicially and beyond any 

0ubt.” 


Sub-para. (9)—and this Mr. Mitter put 
in the forefront of his argument—runs as 
follows: ‘For that the following direction 
of the learned Judge amounts to a serious 
misdirction.” Then follows a quotation 
from the Judge’s summing up: 

“Now gentlemen of the jury, before you disbelieve 
a witness youmust have good grounds for disbeliey- 
ing him. A person comes before you and gives 
his oath, He is entitled prima facis to be belisy- 
ed LA) 


Those quotations from the summing-up 
of the learned Judge are only two outof a 
number of others which have been set forth 
in the petition, but waich Mr. Mitter 
has not thought fit to bring to our attene 
tion beyond of courss inviting us to read 
the whole petition which we have in fact 
done. Now before one can arrive at any 
opinion as to whether any particular passage 
in the summing-up amounts to a misdirece 
tion or not, one must look at and consider 
the summing-up in its entirety, On this 
point I need only refer to the case in 
Channing Arnold v. Emperor (3), where 
at p. 1062* Lord Snaw in the course 
of delivering the judgment of tae Privy 


Oouncil said: 

“A charge toa jury must be read aa a whole., If 
there are salient propositions of law in it, these 
will, of course be the subject of separate analysis, 
But in a protracted narrative of fact, the determi- 
nation of which is ultimately left to the jury, it 
must nepds be that the view of the Judge miy not 
coincide with the views of others who look upon the 
whole proceedings in black type. It woui, however, 

e 
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not bein accordance either with usual or with good 
practice to treat such cases as cases of misdirection, 
if upon-the gonea view taken, the case has heen 
fairly left within the Jury's province,” 

It is interesting to note that in the 
same judgment Lord Shaw also said that 
in the region of fact the Privy Oouneil will 
not interfere unless something grosa 
amounting to a complete misdescription 
of the whole bearing of the evidence has 
occurred. There are, as [ have said, a 
large number of authorities on this parti- 
cular point, They all amount to this that 
in considering whether a Judge has mis- 
directed the jury, the tenor and general 
effect of the whole summing-up shoald ba 
looked at and if, upon the whole summing- 
up, the Court is of opinion that substantially 
the proper direction has been given to the 
8 jury, it will not interfere, though the Judge 
“has omitted to direct the jury expressly 
on somé important point. Mr. Mitter, as 
I have stated, dealt first with the second 
of the two citations from the summing up 
of the learned Judge in the present case, 
namely that one which is under heading 
No. (9). The actual passage quoted is a 
very small part of what the learned Judge 
actually said as the context of this parti- 
cular quotation. The statement now in- 
pugned occurs in the following passxge: 

“Now, gentlemen of the jury, before you dis- 
believe a witness you must have good grounds for 
disbelieving him. A person comes before you and 

‘veg his oath. He is entitled prima facie to be 
lieved. You must not take theview that persons 
come here to give false evidence. You should not 
act on that presumption. If you do, you will fall 
into an error. Don’t start with any preaumption 
whatsoever. Just tell yourselves this. Here ia a 
man who has come here and sworn and he has given 
evidence. Before I disbelieve him, I want to find 
grounds for disbelieving him. If there are reasonable 
unds for disbelieving him by all means do go, 
tis nota normal course of conduct for a man to 
come and perjure himself in Court in order to get 
another fellow human being sent to jail or get him 
hanged. People are not anxious to commit crimes 
of this nature and I can hardly concieve of a worse 
crime than that of a person coming to Oouit and 
juring himself in a case of murder against a 
Fallow human, Bear this in mind, gentlemen, before 
you disbelieve a witness.” 


Mr, Mitter haf invited us to take the 
view that the learned Judge was definitely 
and categorically telling the jury withe 
out any qualification that they ought to 
act upon the presumption that a pers.n 
who goes into the witness-box is necessarily 
tellimg the truth. We are unable to 
agree with that contention and indeed it 
seems qite clear to us that the learned 
Judge said nothing of the kind. Mr, Mitter 
in support of his argument referred us 
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to the case in Emperor v. Tazem Ali. (8). 
the head-note of which says: 4 

“A jury cannot be required to make the presump- 
tion against an accused person thatthe particular 
statements of a particular witness are true; still less 
can it be required to make such a presumption 


eas regards the prosecution witnesses as a body or 


the prosecution evidence as a whole, The jury 
should be told that it is their duty to consider’ care- 
fully and to say whether they are convinced by.the 
prosecution evidence and that if they are not con- 
vinced, there is no law which ob iges them. to 
convict.” 

When we come to look at the judg- 
ment of the late Ohief Justice of this Court, 
Sir George Rankin, however, we find that 
he says (at p. 10984): i 

“It would hardly be worth while to enquire, at 
any length, into the principles and practice of Eng- 
lish Oriminal Law at the time of the dicta cited 
by Best. (He is referring to a passage from ‘Hest 
on Evidence’ which appears on the preceding page 
of the judgment), Indeed the matter is both too 
important and too simple tobe left to ancient dicta. 
Wanless there were some probability that, by the 
evidence of witnceses, the truth could be arrived 
at, no doubt some other system of trial would have 
to be devised. If all you know is that A gave evi- 
dence on oath ina Court of law and everything else 
is left for presumption, the presumption will be that 
he gave his evidence truthfully.” l 

That seems to me to mean that if a 
witness goes into the witness-box and testi- 
fies on oath, the jury, unless there is some- 
thing else to operate on their minds, may 
draw an inference not as a matter of law, 
but rather as a matter of fact that he is 
prima facie likely to be speaking the 
truth, particularly in capital cases, The 
learned Chief Justice went on to say: 

“But the moment you know something of the oir- 
cumstances, something of his statement, of his 
demeanour, of bis interest in the case, of the other 
evidence, this presumption has been overlaid with 
other much more strong presumptions and with 
other elements of probability.” 

That seems to me to be eminentl 
reasonable, and ifI may say so with all 
reepect to the learned Ohief Justice, a 
commonsense and accurate statement of 
the position, But I scarcely think that- we 
need ccnsider that decision of Sir George 
Ravkin at all in connection with the present 
case, because in my view when one looks 
to the passage in the summing-up of the 
learned Judge which I have quoted at 
length, it would appear that he did not even 
tell the jury that they ought to act upon 
a presumption that a witness on oath is 
necessarily speaking the truth, On the 
contrary he gave them an explicit and 
emphatic warning in these words: “Don't 


(8) 58 O 1095; 135 Ind Oas. 727; A I R1931 Cal. 796; 
(1931) Or. Oas. 1080; 23 Or. L J 196; Ind. Rul. (1982) 
Oal. 135(8 B). oe 
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* start with any presumption whatsoever.” 
Then he went on to say: “Before you dis- 
believe a witness you must have good 
grounds for disbelieving him... Tf there 
are reasonable grounds for disbelieving 
him by all means do so.” We are quitee 
clearly and definitely of opinion that as 
regards the passage complained of in 
pars. 10, sub-para. (9), there is no force 
whatever in Mr. Mitter’s contention: The 
juty could not possibly have-been led 
astray by the observations of the learned 
Judge now impugned. The other matter 
is that stated in sub-para. (3). That passage 
when read with the context is extended to 
this: 

“Gentlemen, now you will bear all these facts in 
mind and then come back again to the question 
whether you believe the durwan when he says that 
he saw Plucknett going into the flat with Jones. 
All these circumstances must be looked at together. 
If you believe the durwan that he saw Plucknett 

oing into the room and if you believe Sergeant 
Stanley that Plucknett was seen the next morning 
dressed in this fashion, certainly the case against 
Plucknett takes on 8 very serious aspect ‘Together 
with these facts you will consider the fact that the 


has given no true account of what he did 
in the interval,” 


“Now, if one picks out of its context 
in the way that has been done in the peti- 
tion and takes just the one sentence, the 
last sentence in that paragraph, that sen- 
tence may at first sight create the impres- 
‘sion that the learned Judge was either 
stating definitely that the accused had 
given no true account of his movements, 
or else that the learned Judge was saying 
that his own view was that the account given 
was not true. The precise meaning of a 
sentence of this kind depends a great deal 
on the manner in which it is spoken and 
‘upon the emphasis given to any partis 
cular part of it. The sentence when spoken 
may have borne quite a different meaning 
and made an entirely different impression 
upon the minds of the jury from what 
Mr, Mitter asks us, reading it in bold 
type, to assign to it. It is, however, not 
right or fair to judge by one single sen- 
tence but one must not cnly consider the 
whole of the passsge in which the sentence 
occurs, but also consider the antecedent 
passages and the subsequent passages in 
the samming-up. There isto my mind no 
‘doubt whatever that when one examines 
the summing-vp as a whole, that the 
jury could have been under no misappre- 
ension as to what was being up before 
them. The observations of the learned 
Judge concerning this particular matter, 
when looked at in the light of what precedes 
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this parlicular paragraph, amount, in my 
opinion, to no more than this: that the 


‘jury were being invited or possibly directe 


ed to take into account the question as to 
whether they could or could not accept the 
accused’s own account of his movements 
and actions on the evening of the occur- 
rence and the succeeding morning. More- 
over, even supposing it were possible or 
even necessary to hold the particular 
passage now criticized when taken by 
itself and isolated from its setting amounte 
ed toa misdirection; in our opinicn, it could 
in no degree have influenced the minds of 
the jury in a manner adverse to the interests 
of the accused, I have perused the whole 
of the record in this case and I have cone 
sidered the summing-up of the learned 
Judge, and looking at the matter in its 
entirety one can only come to the con- 
clusion that not only are there no special 
or exceptional circumstances in this case: 
not only is there in connection with it no 
violation of the principles of justice or of 
legal principles, but no other conclusion 
can be arrived at as regards the summing- 
up taken ns a whole than that there has 
been no miscarriage of justice at all. 


There is one other observation that I 
would make before parting with this case 
and it is this. On the last occasion when 
this matter came before this Court, 
the learned Ohief Justice in the course of 
the judgment, which he then gave dismisse 
ing the previous application made an 
observation to the effect that that particular 
application (the one made under the provi- 
sions of Oh, XXXII, Oriminal Prccedure 
Code) seemed to be in the nature of a last 
despairing effort made on behalf of the 
condemned man to bring the matter before 
the OCvurt. It appears, however, that that 
other application was not the last effort 
despairing Or otherwise, because we now 
have this further application. I would 
like those who are responsible for the 
making of this application to bear in mind 
these arresting obervations of the Privy 
Council—so apposite inea matter of this 
kind—which find place in the admonition 
of Lord Buckmaster in Taba Singh v. 
Emperor (7) at p. 51$* which I have already 
quoted. We are clearly and emphatically 
of cpinion that there are no circumstances 
whatever in connection with thig case 
whic# enable us to declare that it is a fit 


. one for an appeal to His Majesty ¿n Council. 


This application must therefore be refused. 
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Nasim All, J —I entirely agree with the 
order which has been made by my learned 
brother in this case, I am not at all satis- 
fied that the misdirections complained of 
in the. present case are material or that 
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they have led to any miscarriage of justice. * yyy G. 8. Pathak, for the Respondents. 


D, Application dismissed. 
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Ointl Procedure Oode (Act V of 1908), 0. I, r. 8, 
s. 91—O0. I, r. 8, whether bars some of the members of 
community from maintaining suit in their own right 
— Right of way claimed not public highway but right 
of way claimed by section of public—8. 91, if applies 
and bars suit by person in personal capacity and for 
personal reltef{—High way— Right of way — Three 
kinds stated—Dedication to whole public, when neces- 
ee nas origin of right of way, when can be pre- 


sumed. 

Order I, r. 8, Civil Procedure Code, is an enabling 
Rule and does not debar some of the members of a 
community from maintaining a suit in their own 
right. If such a suit is brought, it will not affect 

ons,who are no parties to it. Gulbav. Basanta 
5), relied on. 

Section 91, Civil Procedure Oode, applies to public 
nuisances which affect publio rights, such as a public 
highway. Where the right of way in dispute is not 
:a public highway but is a right of way which is 

claimed by only a section of the sablis, s. 91 
has no application and does not bar a suit by a person 
in his personal capacity for personal relief. Brokle- 
bank v. Thompson (6) and Harish Chandra Saha v. 
a Chandra Ohuckerbutty (7), relied on. fp. 621, 
co 

There are three kinds of rights of ways: first, there 

are privaterights in the strict sense of the term 
vested in particular individuals or the ownera of 
particular tenements, and such rights commonly have 
their origin in grant or prescription. Secondly, there 
are rights belonging to certain classes of persons, 
certain portions of the public, such as the freemen 
-of-the city, the tenants of a manor, or the inhabitants 
of a parish or village. Such rights Commonly have 
their origin in custom. Thirdly, there are public 
rights in the fall tie of the term which exist for 
the benefit of allthe King’s subjects ; and the source 
of these ie ordinarily dedication. It is the third class 
of rights of waya for which the dedication in favour 
of the whole publio is neceasary. If a right of way 
claimed, falls under the second class, dedication to 
the whole of the public is not necessary. Ifsuch a 
right of way has been exercised by a person or per- 
sons for a sufficiently long time openly, uninter- 
rupte and peaceably, it can safely be presumed 
that it had a legal origin, and the people of the 
locality had®a right to use this passage. Kuar Sen y. 
Mamman (t), Mohidin v. Shivlinga (2), Derry v. 
Sanders (3) and Bast Stonehouse Urban Oouncil v. 
Willoughby Brothers, Ltd. (4), relied on. i 


Ganga Nath, J.—This is a defendant’s 
appeal and arises out of a suit brought 
against them by the plaintiffs-respondents 
for an injunction to restrain the defendants 
from interfering with them in their right 
of way over a passage described in the 
plaint. The plaintiffs’ case was that this 
passage had been in use for more than 50 
years and they as residents near the temple 
were entitled to useit. The defendants cone 
tended that they had no right of way and 
the suit was not maintainable. Both the 
lower Oourts have concurrently found that 
the passage has existed for about 50 years 
and has been used by the Hindu public in 
general for this period. They decreed the 
suit. It has been argued by the learned 
Counsel for the appellants that a right of 
way, such as is claimed in this suit, cannot 
be acquired by a section of the public. His 
argument is that a public way can only be 
acquired by dedication, which should be 
made tothe whole public. This argument 
18 without force because the present suit 
does not relate to a public highway for 
which the dedication to the whole of the 
public is necessary. There are three kinds 
of rights of ways: first, there are private 
Tights in the strict sense of the term vested 
in particular individuals or the owners of 
particular tenements, and such rights com- 
monly have their origin in grant or pres 
cription. Secondly, there are rights belong- 
ing to certain classes of persons, certain 
portions of the public, such as the freemen 
of the city, the tenants of a manor, or the 
inhabitants of a parish or village. Such 
rights commonly have their origin in cage 
tom, Thirdly, there are the public rights in 
the full sense of the term which exist for 
the benefit of all the King’s subjects; and 
the source of these is ordinarily dedication. 
It is the third class of 1ightsof ways for 
which the dedication in favour of the whole 
public is necessary. The right of way 
claimed in the suit is one which falls under 
the second class. The concurrent findings of 
thelower Courts are that the passage in 
dispute has existed and has been used by 
the Hindu public for about 50 years. The 
question that arises for consideration is 
whether from this long user any right in 
favour of the plaintiffs to use this passage 


1939 


can be inferred. In Kuar Sen v. Mamman 
' (1), it was observed : 

“Where it is sought to establish a local custom 
by which the residents or any section of them ofa 
particolar district, city, village or place are entitl- 
ed to commit on land not belonging to or occupied 
by them acts which, if there was no such custom, 
would be actsof tiespass, the custom must be 
proved by reliable evidence of such repeated acts 
openly done, which have been assented and submit- 
ted to as leads to the conclusion that the usage has 
by agreement or otherwise become the loca! law of 
the place in respect of the person or things which 
it concerns. In order to establish a customary right 
to do acts which would otherwise be acte of tres- 
pess on the property of another, the enjoyment must 

ave been as of right, and neither by violence nor 
by stealth, nor by leave asked for from time to 
time,” 

This case was followed in Mohidin v. 
Shtvlingappa (2). On the principle of the 
doctrine of lost grant when a right has been 
exercised by a person or persons for a 
sufficiently long time openly, uninterrupted- 
ly and peaceably it can safely be presum- 
ed that it hada legal origin. In Derry v., 
Sanders (3), Bankes, L, J. observed as fol- 
lows : 

“In view of the rule that a legal origin must be 
presumed, if such an origin is possible, I think 
that the length of the user in the present case cf 
the disputed way ia sufficient to found the presump- 
tion that the necessary custom existed in the 
manor of Longdon.”’ 

In East Stonehouse Urban Council v, 
Willoughby Brothers, Ltd. (4), at p, 332, 
Ohannel, J. observed : 

“I should be glad to be able to decide the case by 
the doctrine commonly referred to as that of a lost 
grant, thatis, the rule which says that on long 
continued user or possession being proved anythin 
Tequisite to give that user and possession a leg 
origin ought to be presumed by the Court. This 
doctrine has long bean known to our law, but in 
recent timesit’ has been applied more widely and 
to a greater variety of cases than formerly. It is, 
in my opinion, a most useful doctrine and enables 
the Qourt to avoid interfering with user and pos- 
session in cases not covered by the statutes of pres- 
cription and limitation, though within the mischief 
these statutes were intended to remedy.” 


Gale, in his book on Easements, Edn. 11, 
ab p. 202 says: | 

“The gist of the principle upon which a lost grant 
is presumed is that the state of affairs is otherwise 
unexplained. When the Oourt finds an open and 
uninterrupted enjoyment of property for a long 
period unexplained, omnia presumuntur rite ease acta, 
and the Court will, if reasonably possible, find a 
lawful origin for the 21ght in question...The practi- 
cal distinction between prescription at Common Law 
and the doctrine of lost grant was that, where the 
claim was by prescription, the length of enjoyment 


(1) 17 A 87;4 WN 1895, 10. 

(2) 23 B 666; 1 Bom, L R 170. 

(3) (1919) 1 K B98; 88.L J K B410;180L T 194; 
63 BI 115; 35T L R105 ° 

(4) (1902) 2 K B 318 at p. 333; 71LJ K B 873, 87 
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constituted a title; wherê, on the other hand, the 
right was claimed by ‘lost grant,’ the long enjoy- 
ment afforded but a presumption of title,” 

As stated aboya, the tindiogs of the lower 
Courts are that this passage has been used 
openly, uninterrupted|/y and peaceably by 
people for about 50 years. It can therefore 
be presumed that this right had a legal 
origin, and the people of the locality had 
aright to use this paseage. It was urged 
by the learned Oounsel for the appellants 
that the sait was barred by O. I, 1,8. The 
suit has not been brought by the plaintiffs 
in 8 representative capacity, but has been 
brought by them in their personal capacity 
for a personal relief. As held in Gulba v., 
Basanta (ò), O. I, r. 8, is an enabling rule 
and dces not debar some of the members 
of a community from maintaining a suit in 
their own right. The plaintiffs, therefore, 
have a right to bringthe present suit, It 
will not affect persons who are no Parties to 
it, 

It was further contended by the appel- 
lants that the suit was barred by s. 91, 
Oivil Procedure Ocde, Section 91 applies 
to public nuisances which affect public 
rghts, such as a public highway, which 
come under the third class referred to above, 
The right of way which is in dispute in the 
present suit is not such, It is a right of 
way which is claimed by only a section of 
the public and belongs tothe second class 
described above. In Brocklebank v, Thomp- 
son (.), it was observed : 

“Where there 18 the intention to allow not the: 
public generally, but merely visitora to or traders 
with the people of the village, or ways allowed to 
be used by villagers to go to church or market or 


the common fields of a village, such ways are not 
regarded as public ways but private ways" 


Under s. 91, Oivil Procedure QOode, in the 
case of a public nuisance two or more 
persons who have obtained the’ consent of 
the Advocate-General in writing may insti- 
tute a suit, though no special damage has. 
been caused for a declaration, and injunc- 
tion or for such other relief as may be 
appropriate to the circunistances of the case, 
According to cl, (2), notaing in this section 
shall be deemed to limit ot otherwise aftect 
any right of suit which may exist independ- 
ently of its provisions. In the present case 
the plaintiffs being entitled, in their pera. 
sonal right, to the use of ihe passage, have 
a personal cause of action to bring the 
suit. In asimilar case in Harish Chandra, 
Saha ve Harish Chandra Chuckerbutty, t0 


(5) 32 A 284; 5 Ind. Oas, 547; 7-A L J-233, 
te (1903) 2 Oh. 844; 72 L J Oh, 626; 89 LT 909; 19 
TL & 385, 7 9. ` 


4 


bod: 
Ind. Cas. 195 (7), it was observed : 

“In our opinion, there can be no question that the 
suit was forthe enforcement ofa way of the second 
class, namely, a village pathway, and had no refer- 
ense to a way of the third class, namely, a public 
highway This distinction has been overlooked, not 
j quently, and Sir Lawrence Jenkins, O. J. had 
occasion to emphasize it again in Kali Charan 
Naskar.v. Ramkumar Sardar, 18 Ind Oas. 67 (8). It 
is only in the case of a public highway that the ques- 
tion of special a arises ; where the case is one 
ofa village path, there is no question of special 
damage.” . a . Ld 

The way in dispute is not a public high- 
way, and s. 91, Oivil Procedure Code does 
not barthe suit, There is no forcein the 
appeal and it is therefore ordered that it be 
dismissed with costs, 


S, Appeal dismissed. 
(7) 80 Ind. Cas, 195; A IR 1928 Cal. 622; 39 OLJ 


T. 
(8) 18 Ind, Oas, 67; 170 W N 73. 
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Limitation Act (IX of 1908), as. 31 (2), 20—“Jotnt 
contractors’, tf include jotnt mortgagors—Payment of 
interest by one joint mortgagor, whether saves limita- 
tion against others—Agent— Burmese Buddhist hus- 
band, tf agent of his wife—Implied authority must be 
shown under s. 20—Burmese Buddhist Law—Husband 
and wife have equal rights in jointly acquired pro- 


Pens term “joint contractors” in s. 21(3) Limitation 
Act includes joint mortgagors. Thayammal v. Muthu 
Kumaraswamt Chettiar (3) and Astsur Rahaman 
Osmani v. Uppendra Nath Samanta 14), ‘relied on. 
Bub-section (2) of s. 20, Limitation Act, must be 
rend in conjunction with ss. 19 and 20. ‘Therefore 
a payment of interest as such by one of the joint 
mortgagors, Who is not an agent of the others, does 
not of itself serveto keep alive the debt as against the 
others who have not authorized the payment. The 
claim against the other 1s barred personally as well as 
against the shares of the property pledged by him, 
for, each of the contractors 1s & principal, (although it 
may appear that one is as it were a surety for the 
other); the one does not give authority tothe other to 
pledge the share of one for the other's debt. The 
relationship of pridicipal and surety does not exist 
between joint contractors : each does the pledging in 
respect ot his own liability ; that liability extends to 
the whole debt while the liability exists, and so 
the pledge refers to the whole debt; but it is nota 
ledge which can be dissociated from the liability 
red, lt could only be so if there were an 
exp agreement to that effect. Consequently, when 
the liability of one of the joint contractors cpases, his 
share of the property pledged as security 18 also dis- 
charged from liability. |p. 624, cols, 1 & 3.) 
Case-l&w discussed. | 
Mackney,J.—A Burmess Buddhist husband 
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is not necessarily the agent of his wife. N. A. V, R. 
Chettyar Firm v. Maung Than ‘Daing (1), relied 


oD. 

It may be that no formal authorization is required 
under s. 20, Limitation Act, but it must be shown 
that there was at least implied authority. National 
Bank of Upper Indio, Lid. v. Bansidhar (2), relied 
on. - 

The law as regards the rights of the Burmese 
Buddhist husband and wife in their jointly acquired 
property is that they have equal rights in: their 
eo or jointly acquired property. [p. 626, col. 


F. A. against the decree of the Assistant 
ne Court, Bassein, dated January 15; 
1933. 


Mr. U Sein Tun Aung, for the Appellants, 
Mr. E. Hay, for the Respondent. 


Mackney, J.—This appeal arises out of a 
a suit filed on January 8,1937, for recovery 
of Rs. 10,000 with interest by sale of certain 
properties mortgaged by equitable morte 
gage by the defendants-appellants U So 
Maung and Ma Ohaw who are husband and. 
wife. It has been established that the. 
plaintiff-respondent, J. Thom, lent the de 
fendants-appellants Rs, 10,000 on January- 
18, 124, that they executed a promissory 
note in his favour torthat amount; that as 
security for the payment of the amount they. 
deposited the tithe deeds of certain pro- 
perties with the object of creating an 
equitable mortgage thereon in favour of 
the plaintiff that interest on the loans 
had been, paid at various times the last 
time being on February 10, 1928 ; and that 
these _payments had been made by U So 
Maung alone and not by his wife, Ma Ohaw. 
The suit was not opposed by U So Maung, 
but Ma Ohaw, whilst admitting the execu- 
tion of the promissory note and the deposit 
on the title deeds, contended thatthe claim 
against her was time-barred. In the original 
Court this claim was disallowed and a decree 
for sale was granted against both the de 
fendants. Both the defendants now appeal 
to this Oourt. 


It has been urged before us, for the first 
time, that the memorandum evidencing the 
deposit of the-title deeds was such as to 
need registration, and not having been 
registered was inadmissible to prove the- 
I do not think that there 
is any force in this contention, It was never 
suggested in the original Oourt that the 
note onthe back of the promissory note 
was anything more than a note of-the title 
deeds which had been deposited.. There is 
nothing to show that it was intended to 
récord the agreement between the parties, 


1935 


It is headed : “Deposit of title deeds,” and 
then follows a list of property signed by U 
So Maung and Ma Ohaw: whereas the pro- 
missory note itself is written by hand this 
list is typewritten. It is not suggested that 
the list wasmade out at the time the pro- 
missory note was executed. I do not think 
that the words ‘‘deposit of title deeds’ can 


be construed to mean “we deposit the title. 


deeds of the undermentioned property aa 
security for the loan we have taken to-day." 
I think it means no more than what it 
purports to be, namely a list of holdings 
the title deeds of which had been deposited. 
In any event, as this point was never raised 
in the lower Court, no evidence was adduced 
to show that the writing was intended to 
be the record of the agreement between the 
parties. f 


The next point taken is that U So Maung 
can in no sense of the word be held to have 
acted us Ma Chaw’s agent ; nor was there 
any evidence that at the time he made any 
of the admitted payments of interest he 
was doing so as the agent of Ma Chaw. 
Section 20, Limitation Act, there could not 
be invoked to extend the period cf limit- 
ation ; and under s. 21, cl. 2 of the Act, U 
So Maung and Ma Ohaw being joint con- 
tractors, Ma Ohaw, by reason only of a 
payment made by U So Maung could not 
become chargeable in view of anything 
enacted in s. 20. Ido not think that it can 
be disputed with any success that there is 
no evidence whatsoever to show that U So 
Maung was acting as the agent of Ma Chaw. 
A Burmese Buddhist husband is not 
necessarily the agent of his wife. Jn this 
particular case it has to be shown that he 
was in fact her agent: see N. A.V. R. 
Chettyar Firm v. Maung Than Daing (1). 

Ib is stated that for some years U So 
Maung had transacted all business relatin 
tothe joint property as his wife ul red 
from a weak heart. This, however, is surely 
not sufficient to establish that in this par- 
ticular case also he was acting as his 
wife's agent in paying interest so as to 
renew the pericd of limitation as against 
her. Mr. Ohristiansen, a witness for the 
plaintiff, states that on one occasion he went 
to see U So Maung and Ma Chaw and 
spoke to them about the repayment cf the 
loan ; he says that they told him that it was 
not the proper time when properties would 
fetch good prices, and they asked him to 
write to Mr. Thom asking him to await 


(1) 9R 584; 134 Ind. Oas.. 1252; AI R-1931 Rang, 
63; Ind. Rul, (1932) Rang, 4 (8 B), 
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payment. Later U Bo Maung came to him 
and said : 

“Mr. Ohristiansen, ask Mr. Thom to wait, and in 
future please do not mention about money matters 
within the hearing of my wife, who has a weak 
heart.” 


How this can besaid to prove that U So 
Maung was acting as his wife's agent in 
the payment of interest, I do not under- 
stand. U So Maung says: 

“My wife and myself donot have separate properties 
or money. For petty expenses my wife gives out the 
money. But for expenses involving large sums, it is I 
who pay out the money. And for debts amounting to 
large sums, it is I who pay out the money.” 


Here, again, these words cannot be cons 
strued to mean that U So Maung had carte 
blanche from his wife to act as he thought 
fit with the joint property. It may be that 
no formal authorization is required under 
the section, but it must be shown that there 
was at least implied authority : National 
Bank of Upper India, Limited v, Bansidhar 
(2) 


The circumstances of the case must indie 
cate that there was this implied authority. 
There is nothing in the circumstances of 
the present casefrom which we could infer 
that U So Maung had authority to pay 
interest on the loan on behalf of Ma Chaw. 
It has now to be considered whether the 
appellant, Ma Ohaw, can show that she 
comes under the benetit of 6. 21, cl. 2, Limie 
tation Act. It has not been seriously disputed 
by the respondent that U So Maung and 
Ma Ohaw, in respect of the equitable mort- 
gage made by them;: were not joint contrace 
tors. It seems to me obvious that joint 
mortgagors are also joint contractors, and 
this view has been taken by other High 
Courts: see for instance T'hayammal v, Mutu- 
kumaraswamit Chetlar (3), and Agizur 
Rahaman Osmani v, Upendra Nath Samanta 
(4). No difficulty should be created by tke 
special mention of ‘‘mortgagees” in this 
section, because it was desired to cover the 
Bpecial case where an acknowledgment of 
liability under s. 19has been made by one 
of several joint mortgagees so as to Save 
limitation for a suit for redemption by the 
mortgagor. š 

It is conceded by the learned Counsel for 
the respondent that s. 21, subecl. 2 of the 
Act, certainly exonerates Ma Chaw from 

(2)57 I A 1; 131 Ind. Cas, 193; A I R 1929 P C 297; 


860 WN 1136;3t O W N 145; Ind. Rul, (1930) P O 17; 
31 L W 1; 32 Bom. L R136; 5 Luck 1; (1930 M W N li 


5L O L J 5 (P O). ° 
(3) 58 M 119: 131 Ind. Oas. 858; A IR1929 Mad, 
L. J 588; 30 L W 677; Ind. Rul, (1930) 


881; 57M 
Mad. 266, | ó 

(4348 O WN 16; 176 Ind, Oas. 191;66 OL J 104; Al 
R 1838 Oal, 139; 11 RO 58, 
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personal liability under the bond, see 
Jageshchandra v. Monindranarain (5), at 
p. 1130 where it was held that the paye 
ment of interest by a debtor does 
not save limitation against his co-debtors 
whose agent the payer was not. In 
that case a reference was made to the case 
in Ackola Sundari v. Doman Sundari, 
90 Ind. Oas. 774 (6) and it was stated that 
in the latter case it was merely decided 
that: 
cate expression ‘person liable to pay’ in s. 20 
Limitation Act, does not mean the entire body of 
persons liable to pay the debt, but each individual 
debtor who er be liable for the whole debt. 
Under the law, each co-mortgagor is liable for the 
entire debt secured by the mortgage, and a pay- 
ment by any of them towards interest would operate 
to extend limitation But it is not said in so many 
words that the period of limitation is extended 
against co-mortgagors by a payment made by one 
of them.” 

In the case in Achola Sundari v. Doman 
Sundari, 90 Ind, Cas. 774 (6) 6, 21, Limi- 
tation Act, was not considered. The learned 
Counsel for the respondent contends that 
the security given by Ma Chaw was given 
for the debt and operates so long as the 
debt is alive against either herself or U 
So Maung. He argues that tke position of 
Ma Chaw is the same as that of a person 
who without taking any money himself, 
allows a friend to take and offer his private 
property as security for a loan taken by 
the friend. I do not think that this is 
a correct interpretation of the contract 
entered into by the parties. 

_ [t does not appear to me reasonable to 
say that, although Ma Ohaw is not charge- 
able by the act of U So Maung, yet her 
property is chargeable. The money was 
jointly borrowed and jointly security was 
given: each of them was severally liable 
for the whole amount. Butif the liability 
of anyone of them ceases, then clearly the 
security given by that person also ceases 
to operate; each of the contractors is a 
principal {although it may appear that 
one is as it were a surety for the other); 
the one does not give authority to the 
other to pledge the share of the one for 
the other's debt. The relationship of prin- 
cipal and surety does not exist between 
joint contractors: each does the pledging 
in respect of his own liability; that liability 
extends to the whole debt while the liability 
exists, and s0 the pledge refers to the whole 
debs; but it is not a pledge which can be 
dissociated from the liability incurred. It 
A 59 Œ@ 1128 at p 1130;--188 Ind, Cas. 740; A IR 
1932 Oale 620; 550 L J 347; 360 WN 487; Ind. 


ul, (1933) Cai 508, 
YG) 0 Ind, Gos, 774; A I R 1926 Oal, 150. 
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could only be so if there were an express. 
agreement to that effect. Consequently, 
when the liability of one of the joint con- 
tractors ceases, his share of the property 
pledged as security is also discharged from 


, liability. 


Reference was made by the learned 
Counsel for the respondent tc certain cases 
dealing with the position of the mortgagor 
and the purchaser of the equity of re- 
demption when interest has been paid by 
the mortgagor or by the purchaser after 
the purchase; See Krishna Chandra Sahav. 
Bhatrab Chandra Shaha (7), Domi Lal 
Sahu v. Roshon Dobey (8) aud Bhuban- 
Mohan Singh v. Ram Gobinda Goswami (9). 
But these cases turn on the interpretation 
of ss. 19 and 20, Limitation Act, and the 
meaning of the expression “liable to pay,” 
and it cannot be said that such a purchaser 
and the original mortgagor are joint 
contractors so as to enable the purchaser 
or mortgagor to take the benefit of s. 21, 
cl, 2 of the Act. 

In Lewin v. Wilson (10) their Lordships 
of the Privy Council did not have to con- 
sider the effect of s. 21, Limitation Act; 
they were dealing with the law of limi- 
tation as it stood in New Brunswick, and 
it does not appear that there was there 
any enactment.similar tog. 21 of the Indian 
Act, Askaram Sowcar v. Venkataswamt 
Naidu (11) is & similar case déaling with 
the position of the purchaser of the equity 
of redemption who pays interest and there- 
by gives a further period of limitation for 
execution of the decree, He is “a person 
liable to pay” the mortgege debt within 
8. 20, Limitation Act. Of course, no 
reference was, nor could be, made tos, 21 
of the Act. 

la Lakshmi Naidu v. Gunnamma (12) it 
is pointed out that there isa conflict of 
decisions among the High Oourts in India 
as to whether the restriction in cl. 2 of 
s. 21 applies only to the personal liability 
of the joint contractors, or even to the 
liability of the mortgaged property. It was 
not, however, necessary for the learaed 
Judges to base thair decision in the case 
on that point, and they said no more about 


(7) 32 O 1077; 90 W N 862, 
(8) 33 O 1278; 11 O WN 107. o > 
(9) 54 0.179; 98 Ind. Oas, 204; 44O LJ 188; A I R 
1926 Cal. 1218. 
{120 1888) ILA O 689; 55 LJ PO 75; 55 LT 


(11) 44 M 544; 62 Ind, Oas. 393; A I R 1981 Mad. 105; 
40 M L J 218; 13 L W 193. 

(12) 58 M 418; 154 Ind. Oas, 1053; AIR 1935 Made 
101; 8 ML J470; 41 L W094; (1935) MWN17;7R 
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it than that if they had to base their 
decisicn èn that point, tuey would be bound 
to follow the decision of the Madras High 
Court and apply the restriction to the 
liability of tne mortgaged property or refer 
the matter for the decision of a Full Bench. 
The decisions of other High Courts to the 
contrary, which are cited by the learned 
Judges, appear in cases not reported in the 
authorized reporis, and no cases to the 
contrary have-been cited before us. I am 
of the opinion, therefore, that the suit as 
against the appellant, Ma Ohow, was barred 
by reason of s. 21, cl. 2, Limitation Act, 

This appeal must be allowed to that 
extent, and the decree of the lower Court 
modified accordingly, so as to show that 
the suit against Ma Ohaw. is dismissed. 
Ma Obaw is not liable- to repay -the 
amount found due from U So Maung, and 
that her property is also not chargeable 
in respect of that amount. Ma Ohiw is 
entitled to her costs in’both Oourts. (Adv:e 
cates fee in this Court, however, Rs. 225 
only). It is fair that U So Maung pay 
half (1. e. Rs. 225) the Advocates fees of 
respondent in-this Court, as hia appeal is 
disallowed. 

Ba U, J.—I agree that’ the appeal’ of 
appellant No. 2, Ma Ohaw, should be 
allowed. She: is the wife of- appellant No. |, 
U-So Maung. Trey are Burman Buddhists. 
On January 18, 1914, théy borrowed a sum 
of Rs. 10,000, from the. plaintiff-respondent 
on a promissory note and deposited- the 
title deeds of some of their -immovable 
properties in Bassein to secure the said 
amount. The evidence on the record shows 
that from the. date of the loan up to-the 
filing of the plaint- on January č, 1937, 
the interest due on the loan was paid by 
the husband alone. It has therefore been 
argued before us that the claim. against 
appellant No.2, Ma Chaw, is barred: by time, 
A large number of* cases alleged to be 
bearing on this question has been cited 
to us. All these cases are cases decided. by 
the High Courts of India and no case of 
this Court has been cited-to us. 1 have, 
however, found one, U Sin v. U Tun St 
(13) where Braund, J. said: 

“A payment by one joint promisor liable to pay 
the debs is for the purpose of s. 20, Limitation 
Act, sufficient to operate against all she jot 
debtors, fo. 8 fresh périod of Limitation bégins not 
merely in respect of the lability of the one who 
pays put in respect of the liability upon-the whule 


_{In support of this proposition of law, the 
(13) A IR 1985 Rang. 478;°160 Ind, Oas,'314; 8B 
Rang. 372. g si al i ale 


184—79 & 80 - 


U 60 MAUNG v. J. PHom (RANG,) 


625 


_ learned Judge relied on, certain decisions,of 


the Oalcutta and. Allahabad High Courts. 
in-none of these cases, and the majority of 
the cases cited: to us'at the Bar, the quese 
tion ofthe applicability of sub-a, 2 of 8. 21, 
Limitation Act, was considered. The sub- 
fection isin the following terms: 

“Nothing in the said sections renders one. of 
several joint contractors, partners, executors, or 
mortgagees chargeable by reason only of a written 


acknowledgment signed or of a payment made by 
or by the agent of, any other or others of them.” 

l'he term “joint Mortgagors" is not used 
in the sub-section but it is obvious that the. 
salid term. also-includes “joint mortgagors.” 
A simple mortgage or a mortgage by deposit 
of tithe deeds consists of two parts: A 
covenant on-the part of the mortgagor to 
pay the debt and an agreement empowering 
the mortgagee to realize his money out of 
the property pledged tohim. Therefore, if 
the term “joint mortgagors” is substituted 
for the term “joint contractors” ard the 
words not necessary for the purpose of this 
case are left out, the sub-section will read 
thas: “Nothing in the said (es. 19 and 20) 
renders_one of several joint...mortgagors 
chargeable by reason only of a written 
acknowledgment signed or of a payment 
made by, or by the agent of, any other or 
others of them.” In other words, what it 
means for the purpose of this case is: “that 
a payment of interest as such by one of 
the joint mortgagors, who is not an agent 
of the others, does not of itself serve to 
keep alive the debt as against the othars, 
who have not authorized the payment.” 
This sub-section must be read in conjunc» 
tion with ss. 19 and 20, This is the view 
taken by the Madras, Calcutta and Allah- 
abad High Courts in their later decisions, In 
Thayammal V, Muthukumaraswamt Chettiar 
(3) a Bench of the Madras High Court 
said: i ; 

“It is then contended for the respondent that 
under s. 20, Limitation Act, ib is “enough if the 
interest on the debt is paid as such by any person 
liable to pay the debt. It ia true that the words 
“the person liable to pay the debt’ were construed 
to mean any person lable to pay the debt; vide 
Askaram Sowcar v. Venkataswamt Naidu (11) relying 
on Bolding v. Lane (14) and Caveats v, Evans (15), 
But:that was a case to which s, 2f the Act would 
notapply and there could be no suggestion that the 
operation of s.20 was cut down by thatofs, 21, cl. (z). 
ln the cass of several joint contractors, partners, 
executors or mortgagees, the o tion of s. 20 
seems to be cut down or limited by s. 21 (2) of 


she Act.” 

tne ty i863 lDeGJ& 912232 L J Oh. 219; 9 Jur, 
(ta) 500; J LT avs) 812; 11 W R 336; 137 R R 1A; 16 
E 


47, 0 -- 

15) (1864) 11 HL O 115; 10 Jur, (N 8) 855; LL L T 
oi LER 1874; 13 W R30; d R $20; 145 8 
RA 
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The Bench added : 


“Whatever may be the law asto executors, it is 
im ible to say that of two joint contractors 
which term has been held to include two mortgugors 
in this Court. Vtde Muthu Chettiar v. Muhammad 
Hussain, 55 Ind. Oas. 763 (16) one contractor is 
bound ki the-payments of the other.” 

“In 
a Bench of the Calcutta High Court said: 

“When interest on a debt is paid as such b 
one of the executants of a simple money bond 
before the expiration of the period of limitation, a 
fresh d of lhmitation shall not be computed 
from the time of the payment against the other 
executants of the bond who did not make the 
payment,” 

In Muhammad Taqi Khan v. Raja Ram 
(17) a Full Bench of the Allahabad High 
Court said: 

‘We think that the proper interpretation to put 
on 8. 21 is that if at the time when the acknowledg- 
ment is made or the payment is made, there are 
more than one person in existence who stand in 
relationship to each other as joint contractors, 

artneis, executors or mortgagors, then the ac- 

owledgment or payment made by one would save 
limitation as against that person and would be of 
no avail against the others,” 


Such, in my view, being the law, I am 
clearly of the opinion that until and unless 
it is proved that when appellant No.1, U 
So Maung, made payments, he did so as an 
agent ot his wife, appellant No, 2, the 
Claim against her must be held to be barred 
by time. There is no evidence to this 
effect. It is however argued that though 
the claim against appellant No. 2 is barred, 
the mortgagee can still proceed against 
the property that has been given as security. 
The law as regards the rights of the 
Burmese Buddhist husband and wife in their 
jointly scquied property is so well-known 
and settled tnat it is not necessary to refer 
to any authorities. The law is that they 
have equal righis in their hnapazon or 
jointly acquired property. Therefore when 
the appellants borrowed money from the 
respondent, they each pledgea their share 
eas securiiy. When the claim against 
appellant No. 2 is barred, her share in the 
property in suit cannot, in my opinion, be 
rendered chargeable tor the debt. I may 
Teter to tue observations made by the 
learned Judges wno decided the case in 
Thayammal v. Muthukumaraswami Chettiar 
(3). ‘here the learned Judges said: 

“The word ‘chargeable’ in s, 21 must prima facie 
mean every kind of chargeability possible by 
‘reason of ss. 19 and 20 of the Act, that is, every 
kind of chargeability under the original contract 
ae the term cannot be limited to personal liability 
-0 n 
` (16) 55 Ind. Uas, 763; A 1 R1920 Mad. 418. 

a Q7 1G RB (1987) All, 272; 166 Ind, Oss, 106; A 


R 
- 136 Alb t20; (19536) A Ld 1140; 1986.4 LR 1002; 8 R 
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For all these reasons I agree to the order 
proposed by my learned brother. 
Decree modified. 


——— Eee 
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ĪQBAL AHMAD AND BAJPAI, JJ. 
DURGA PRASAD—OBJEOTOR— 

APPELLANT 


VETSUS 
Musammat TULSA KUAR— DEOREE-HOLDEB 
— RESPONDENT 

Transfer of Property Act (IV of 1882), s8. 67, 100 
—Decree in favour of Hindu widow for future 
maintenance making tt charge on property tn 
possession of members of her husband's family— 
Property sold in execution subject to her right— 
ra ba derau v4 Mt iad dais — ken ni 4f can agam 
a for sale o t rty without bringing su 
sandi s. 67—0. KANTIN, r, 14, Civil Procedure 
Code, whether bar. 

Where a decree in favour ofa Hindu widow for 
future maintenance has made future maintenance 
a charge on the immovable property in possession 
ofthe members of her husband's family and the 
property is sold in execution of that deoree, 
subject to her right of future maintenance, the 
widow can, when there is again default in Lie ta 
of maintenance, again apply for the sale that 
property without bringing a suit under s. 67, 
Transfer of Property Act, because the property hae 
not been made security for the payment of money 
of the widow by any act of parties or by operatioz 
of law. It is only by virtue of a decree thats 
charge hss been created on certain specified 
immovable properties. Order XXXIV, r. 14, Oivi 
Procedure Oode does not affect her in any way, for 
if her status is deemed to be that of a mortgagee, i 
is obvious that the decree for the payment o 
money which she obtained is not in satisfaction of i 
claim under the mortgage because, prior to th 
decree she has no charge on any immovable. pro 
perty and it is only by virtue of the decree that fo 
the first time she acquires a charge. Under th 
provisions of O. ,r. 14, Oivil Procedur 
Code, a mortgagee can have the mortgaged propert 
sold in execution of the decreson a claim whioj 
is not connected with the mortgage. Sowbagt 
Ammal v. Manika Mudalé (2), Abdul Muhammad v 
Seetha Lakshmi (3), Ambalal v. Narayan (4 
indramant v. Surendra (5), and Sabitri Thakuratn v 
F, A. Savi (6), relied on. 


Messrs. M. H, Farugi and Zakir Alt, fo 
the Appellant. 


Mr. Gobind Das, for the Respondent. 


Bajpal, J.—This is an execution secon 
appeal by Durga Prasad who objected’ ii 
the Courts below under s. 47, Oivil Proce 
dure Oode, to the execution of a decres 
The facts giving rise to this appeal may P 
briefly stated. Musammat Tulsa Kuar, th 
respondent in this Court, obtained a decre 
for maintenance ` against  Bindesnway 
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Prasad and some others. Bindeshwari 
Prasad was liable to pay half the amount of 

the maintenance and certain other defend- 
ants were liable to pay the other half. The 
decree was for arrears of maintenance and 
for future maintenance. It was provided 
that future maintenance which had been 
decreed to the plaintiff would bea burden 
(bar) on the house properties which were in 
the shares of Bindeshwari Prasad and Kali 
Prasad. The decree was put in execution 
against Bindeshwari Prasad and the house 
in dispute was sold and was purchased by 
Durga Prasad, the appellant before us. It 
is of some importance to note that the sale 
was made expressly subject to Musammat 
Tulsa's right of future maintenance, There 
was- again default in the payment of 
maintenance and Musammat Tulsa Kuar 
once more applied for sale of the house 
which Durga Prasad had purchased and 
Durga Prasad’s principal objection ` was 
that the house could only be sold aftera 
suit had been brought to enforce the charge. 


This objection was disallowed by the 
trial Court and the lower Appellate Court 
agreed with the trial Oourt; hence the 
second appeal by Durga Prasad, and his 
contention before us is that as the decree 
did not, in terms or by implication, say that 
the house could be sold in execution pro 
ceedings when future maintenance accrued 
from time to time to Musammat Tulsa Kuar, 
the only method in which Musammat Tulsa 
Kuar could obtain relief was means of a 
suit, and our attention was drawn toss. 100 
and 67, Transfer of Property Act, and to 
O. XXXIV, rr. 14 and 15, Oivil Procedure 
Code. It is said that a charge was created 
on immovable property by the decree within 
the meaning of s. 100, Transfer of Property 
Act, and under O. XXXIV, r. 15, all the 
provisions contained in O. XXXIV, which 
apply to a simple mortgage, shall, so far as 
may be, apply toa charge within the 
meaning of s. 100, Transfer of Property Act, 
and therefore it was necessary for Musammat 
Tulsa Kuarto bring a suit under s. 67, 
Transfer Property Act, and further Musam- 
mat Tulsa Kuar was not entitled to bring 
the charged property to sale otherwise 
than by instituting a suit for sale in en- 
forcement of the mortgage in View of the 
provisions of O. XXXIV, r. 14, Oivil Procee 
dure Oode. It is clear that priortoa decree 
a widow entitled to maintenance cannot be 
said to have- a charge on the immovable 
property in the possession of the members 
of her husband’s family. It was held in 
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the case in Bharatpur State v. Gopal Det 
(1), that 

“the right ofa Hindu widow to maintenance Ja not a 
charge upon the estate of her deceased husband unless 
and until it is fixed and charged upon the estate by a 
decree or by ent." 


agream 

It may be conceded that in the present 
case future maintenance accruing to Musame 
mat Tulsa Kuar wah made a charge upon 
the house in the possession of Bindeshwari 
Prasad and Kali Prasad. The question 
that we had then got to decide is whether 
this charge was created within the meaning 
of s. 100, Transfer of Property Act, so as to 
attract the provisions of law enjoined in the 
case of a simple mortgage by reason of 
O. XXXIV, r. 15, Oivil Procedure Oode. 
Section 100, Transfer of Property Act says 
that : 

“Where immovable property of one person is by 
act of parties or operation of law, made security for 
the payment of money to another, and the transaction 
does not amount toa mortgage, the latter person is 
said to have a charge om the property; and all the 
provisions hereinbefore contained which apply toa 
simple mortgage shall, so far as may be, apply to 
such charge,’ : 

In the case before us the immovable 
property of Bindeshwari Prasad was not 
made security for the payment of money of 
Musammat Tulsa Kuar by any act of parties 
or by operation of law. It was only by 
virtue of a decree that a charge was created 
on certain specified immovable properties. 
It was not therefore necessary for Musam- 
mat Tulsa Kuar to bring a suit undere. 67, 
Transfer of Property Act. It was then 
said.that O. XXXIV, r. 14, Civil Procedure 
Code, was a bar in tihe way of Musammat 
Tulsa Kuar, and certain cases support the 
view of the appellant, but, it is not necessary 
to mention them because in view of the 
change in O. XXXIV, r. 14, Oivil Proce- 
dure Code, which in some respects corres- 
ponds to s.99, Transfer of Property Act, 
the said cases cannot be considered to be 
good‘law. Under, s. 99, Transfer of Property 
ee a mortgagee in execution of a decree for the 
satisfaction of any claim, whether arising under 
the mortgage or not, attaches the mortgaged pro- 
perty, he shall not be entitled to bring the property 
tosale otherwise than by instituting a suit under 
B. 67.” 

Section 99, Transfer of Property Act, has 
been repealed and O. XXXIV, r. 14, Oivil 
Procedure Code, has been substituted 
therefor, but the important words “whether 
arising under the mortgage or not” ins. 99, 
Transfer of Property Act, have been omitted 
and the restriction is limited to “a deeree 
for the payment of money in satisfaction of 


(D) 24.4.160; A W N 1901, 307. . 
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a claim arising under the mortgage.” If 
the: status of Musammat Tulsa Kuar be 
‘deemed: to be tHat of a mortgagee, it is 
obvious that the decree for the payment 
of money which she obtained was not in 
Satisfaction of a claim under the mortgage 

cause, as we said before, 
decree she had nocharge on any immov- 
able. property and it was only by virtue 
of the decree that for the first time she 
acquired a charge. The effect of this 
change, in the provisions of O. XXXIV, 
r., 14, Oivil Procedure Code, is that a morte 
gagee can have the mortgaged property sold 
in execution of the decree on a claim which 
is not connected with the mortgage. We 
are fortified in the view that we have taken 
by several decisions.of various High Courts 
such:as. the cases- in Sowbagia Ammal v. 
Manika Mudalt 42-Ind: Oase. 975 (2), Abdul 
Muhammad v. Seetha, Lakshmi (3), Ambalal, 
v. Narayan (4), Indramani: v. Surendra (5) 
and; Sabitri. Thakurain. v. -F, A. Savi 
(6). For the reasons given above, we 
dismiss this appeal with costs. There 
has been no default by the other 
judgment-debtor and therefore the cross» 
cee also fail and: are dismissed with 
costes, : 


B. Order accordingly. 


(2) 42 Ind. Oas. 975; A IR 1918 Mad 668; 33 M L 
J 601; 6' L W 701; 
2 A I R 1931 Mad-120; 180 Ind. Cas. 666; (1930) 
M W N:1059; 33 LW 100: Ind. Rul. (1931) Mad 410, 
(4)43 B 631; 51 Ind. as. 939; A LR.1919 Bom 56: 
21 Bom.L R 698. 
aS AIR 1922 Cal 35; 65 Ind. Oas, 852; 35 O LJ 


(6) A IR 1933 Pat 306; 145 Ind, Oas, 1; 12 Pat 359; 
14 P L T Sup. 1;6R P17. 
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RATANSEY VIRJI AND OTHBR8— 

m NR DEFENDANTS 

- Election—Nomination paper—Validity—Signature 
~Oandidate himself putting- a de 
impression of: his full name and address in proposal 
and agreement clauses of- nomination paper—No 
atgnature appended, against tiem ‘signature’ — 
Validity of nomination poper—Nominaiion paper 
invatid due to absence of stgnature of te— 
Signature allowed: _to be put after exptry.of date 
fixed for dts receipt —Nomination paper, if out of 
time—Proecedure—Three candidates to be elected— 
Three persons submitiing nomination papers—Ons 
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paper rejected — Other [two candidates cannot be 
declared to be elected —Fresh nomination papers and 
fresh meeting for election should be called for. 

A signature by means of a stamp is sufficient 
where the document is required to be signed, and 
it is not necessary that the stamp should be the 
facsimile of the signature. Even a printed heading 
of the name of the party is a sufficient ng ade by 
him, if the document is written in his hand. Nor 
necessary that the signature should be at 
the foot of the document. It is sufficient 
if it is so placed as to show that it was 
intended to relate and refer to, and that 
in fact it does refer to every part of the instrument, 
Knight v. Orockford (l), Lobb v. Stanley (2), 
referred to. [p.630,col.1] . 

A candidate to the election for trusteeship had him- 
self put the rabber stamp impressions of his full name 
and address in the proposal,and agreement clauses of 
a nomination paper. There was, however, no signa- 
ture appended against the item ‘‘signature” in the 
nomination paper. One of the requirements of the 
nomination paper was that it should be counter- 
signed by the candidate: 

Held, that the requirement thatthe nomination 
pa should be countergigned by the candidate 
willing to got as trustee had n complied with. The 
nomination paper was therefore proper and valid. 
Hucklesby v. Hook (8), distinguished. 

Ifthe nomination paper is not valid on the last 
day fixed for its receipt due to absence’ of the 
signature of the candidate, the signature subse- 
quently put after that date cannot make it valid 
retrospectively. lt would only amount to this that 
a proper nomination paper is filed or. tendered only 
on the date on which the signature is so ullowed to 
be made and such a: nomination paper would be 
ont of time. [p. 631, ool. 1] 

Where at certain election three candidates are to 
be elected and only three nomination papers are 
received but one of them is rejected, the other two 
candidates cannot be declared to be elected and 
fresh nomination papers cannot be asked only for the 
election of the third. Fresh nomination papers 
should be called for and a meeting should be 
called for electing three candidates. 


Sir Jamshedjt Kanga, for the Plaintiffs. 


Mr. S. T. Karani, for Defendants Nos, 
1,3, 4,5 and 8. | 


Judgment.—This is a notice of mction 
asking the Court to give its opinion on the 
points referred to in the special report made 
by the learned Commuissivner on August 28, 
1937. In connection with the appointment 
of trustees of a charity for the benefit of 
a caste, an order was made on February 
25, 1937, that ameeting ot the Jain Outehi 
Vassa Oswal Mahajan be held for the 
appointment cf three addiucnal trustees, 
Tue learned Cenmissicper waB to prepare 
a lst of votes who were eLtitied to vote, 
and ameeting was to be caled for the 
purpose of electing three additional] trustees. 
The Commissioner gave. directions that 
Nomination papers of candidates should be 
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submitted by July 19, 1937, and he fixed 
Muly 26, 1937,for ecrutinising nomination 
dapers. The Commissioner received five 
1omination papers, but two out of the 
«ve candidates subsequently withdrew. 
Whilst scratiniszing the remaining three 
«Omination papers'the Commissioner reject- 
ad the nomination paper of one Ratansey 
Yamji Mavji, and the ‘present questions 
arise Out of thé said rejection. It appears 
‘hat the directions given by the Commis- 
ioner for invitirg nomination papers cone 
nee & provision which was incorporated 
the notice which was published inviting 
members of the Mahajan who were willing 
» act as trustees to send in their nomina- 
lon papers. The requirements were as 
ollows : 
“Such nomination paper shall be in writing end 
hall be signed by the proposer as well as 
heo seconder with their full names, addresses and 
‘ecupations, and shall be ocountersigned by the 
andidate so willing to act as trustes under the 
aidscheme, and shall also contain the full name 
f the person so nominated, his address and 
xcupation.” 


Before I proceed to “consider the grounds 
n which the nomination paper was 
ejected, and whether ‘such grounds are 
‘alid, it will be convenient toset out what 
appened at the meeting before the 
Jommissicner when the nominaticn papers 
rere scrutinized. Tke nomination paper 
{f Ratansey Damji was objected to on 
‘ehalf of one of the parties on the ground 
hat it was not signed by the candidate. The 
Olicitor who appeared ‘for Mr, Ratansey 
Jamji atone stage said ‘that it must be 
gjected. Thereupon, ithe. Commissioner 
uled that the nomination paper must be 
gjected. Immediately thereafter another 
artner in the firm-of the solicitors who 
spresented Mr. Ratansey Damji appeared 
nd contended that. the nomination paper 
hould not be rejected, and that in fact the 
omination paper complied with .the re- 
uirements of the notice, and he withdrew 
he statement which hed. been made by 
is partner that the ‘nomination paper 
hould be rejected. After some argument 
‘atansey Damji was examined before 
1e Commissioner. Before referring to his 
xamination, it ia necessary to set out the 
xXmand contents of the nomination paper. 
; is as follows: 

“I, the undersigned-Poonsey-Hirji Meisheri, hereby 
ominate and propose ‘Mr. .Ratansey Damji to be 
pointed as a trustee of the Jain Ou Dassa 
swal Mahajan and I, the’ undersigned Narsi 
hatrabhuj hereby second the said-nomination. The 
li name, sddress and cdcupation of the :said candi- 


date are as under: 
Full name of proposer: Dr. -Poonsey -Hirji Meie 


sheri. 
Address : 118-120, Ohinch Bunder 
“Road. 
Occupation ; Medical Praotitioner. 
Signature : Poonsey H. Meisheri. 

l name of .seconder: Narsi Ohatrabhuj. 

Address : 179, Khoja Mohalla, 
-Mandvi, Bombay 9. 

Occupation : Merchant 4 

mignet ure : Narsi Ohatrabhuj. . 

, the above-named Ratansey Damji hereby agres 
to aot asa trustes of the Jain Outohi Dassa Oswal 
Mahajan. 

name of the osndi- 
date : - Ratangey Pani 4 i 
Address : 177, Khojagalli, Mandvi, 
Bombay 9. ~ 
Occupation ; Merchant. 
Signature : 
Dated 18th July 1937.” 


It will be noticed from the above that . 
against the space marked ‘signature’ 
nothing was inserted Wherever the name 
of .Ratansey -Damji appears, itis put in 
by a rubber stamp. Mr. Ratansey Damji 
in his evidence before the Commissioner 
stated that.that was his nomination paper, 
and that all the rubber stamp impressions 
on it were made with his own hand. He 
stated that after putting the rubber stamp 
impressions of his name and address on the 
nomination paper, he went to Dr. Meisheri 
and told him that he wanted to .stand for 
election asa trustee and requested him 
to propose hisname. Dr, Meisheri asked 
him if he was willing to serve as a trustee 
and he replied in the affirmative. Dr. 
Meisheri then.signed the nomination paper, 
and gave it back to Ratansey Damji. 
Next day Ratansey saw Ohatrabhuj and 
asked him to) second ‘his nomination. He 
told Narsey Chatrabhuj that he wanted 
to stand -for election as a trustee, and 
Ohatrabhuj thereupon sigued the nomina- 
tion paper. He then met plaintiff No. 2 
near his pedht and handed over to him 
his nomination paper to be filed in .the 
Commissioner's Office and it was filed in 
proper time. He was cross-examined by 
the ‘other parties, but I have no reason to 
doubt his evidence, and I “accept it as 
correct, What then. happened before the 
Commissioner was that the Oommissioner 
having rejected his nomination paper, 
Ratangey Damji expressed his willingness 
to sign the nomination paper again, and 
the questions on which the directions of the 
Court . are asked as appearing in the 
special report are as follows : : 

“(1) Whether the «Commissioner should allow 
Ratansey Damji to sign the nomination paper in his 
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presence and accept the same or whether the 
mjssioner should call for further nominations ? 
~ (3) Whether it was necessary to call a meeting 
the R poe sou ou, the Commissioner 
accep nation paper of Ratansey Dam 
Mavji after it is signed ? E £ 
(3) Whether in the event ofthe nomination paper 
of Ratansey Damji Mavji being rejected by the Court 
the Commissioner should declare Tricumji Patramal 
and Bhawanji Vardhman, the other two can- 
didates, whose nomination papers were in order 


Oom- 


to bed elected as trustees and proceed to 
invite = nominations for the election of a third 


‘It will be seen that on this special report 
the question whether the nomination 
paper of Ratansey Damji was properly 
rejected or not does not arise. Really 
speaking, Ratansey ought to have filed his 
exceptions to the Oommissioner’s order 
rejecting his nomination paper. But all 
the parties who appeared before me were 
agreed that the question whether the 
nomination paper of Ratansey Damji was 
properly rejected by the Oommissioner 
should be decided by me as if an exception 
to that effect were filed by Ratansey Damji. 
I ‘heard fully the arguments on this point. 
I may state that Ratansey Damji is 
Plaintiff No. 1 in the suit, Oounsel for the 
plaintiffe contended that the nomination 
paper was in order. Counsel for defendants 
Nos. 1, 3, 4, 5, 6 and 8 argued that the 
nomination paper was properly rejected. 
Defendant No.7 submittedto the orders 
of the Court, The alleged defects in the 
nomination paper are two, namely that the 
space opposite the word ‘signature’ is kept 
blank; and secondly, that where the name 
‘Ratansey Damji’ is put, itis not written 
by the hand óf Ratansey Damji, but only a 
rubber stamp bearing his name is put 
and that the stamp is not the facsimile of 
the signature of Ratansey Damji. A signa» 
ture by means of a stamp has been Feld 
to be sufficient where the document ia 
required to be signed, and it is not neceg- 
Bary that the stamp should be the 
facsimile of the signature. Even a printed 
heading of the name of the party isa 
sufficient signature by him, if the docu- 
ment is written in his hand. Nor is it 
necessary that the signature should be 
at the foot of the document. It is sufficient 
if itis so placed as toshow that it was 
intended to relate and refer to, and that 
in fact aay refer to every part of the 

rument. n agreement  beginnin 
PA B.” though not signed by tho i 
was held tobe good within the Statute of 
i es Seot wa RA (1). 6 Geo. 
, Chap. ,8 131 requir i 
G) A784) 1 Rep 190; SRR pao et in an 
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action to recover a Claim barred by t] 
certificate the bankrup 


granted to 
the bankrupt’s promise must be in writin 
and signed by him. In Lobb v. Stanley ( 
the writing was as follows (p. 5764): 

Mr. Stanley begs toinform ....dthe plaintiff).th 
he will take an early opportunity of settling the 
account. . Mr. Stanley regrets that he has bet 
prevented from answering ki 

The letter was not signed. It was hel 
that it was sufficiently signed. The jud; 
ment stated that the object of the signatu 
was to authenticate the genuineness 
the document, and that the statute requi 
ed that the writing should be staged an 
it was not required that the name shoul 
be subscribed, On behalf of defendant 
Nos, 1, 3, 4.5, 6 and 8, it was urged that tb 
Signature mustbe such asto authenticat 
the whole document. Granting this, it doe 
not follow thatthe signature must be ¢ 
the foot of the document, Reliance we 
placed on behalf of the contesting defen 
dants on the case in ke pipa v. Hook (3 
But in that case the writing which was relie: 
upon was neither written by the part 
whose signature was requirednor at hi 
dictation, and it was therefore held that : 
was not a sufficient memorandum of contrac 
to satisfy the Statute of Frauds, What wa 
relied on in that case was that the offert 
purchase land was written on a pape 
containing the printed name and addres 
of the vendor, but not signed by him 
nor written at his dictation, and this wa 
held to be insufficient. In the presen 
case the relevant portion of the nominatiol 
paper is as follows: 

“I, the abovenamed Ratansey Damji, hereby agre 
to act asa trustee of the Jain Outohi Dassa Oswe 
Mahajan.” 

The words “Ratansey Damji” are prove 
to be stamped by the gentleman himsel: 
Then follows the full name of the candidate 
viz, Ratansey Damji and his address an 
occupation. Thefull name has been als 
stamped by Ratansey Damji himself. L 
my opinion the requirements that the nc 
mination paper should be countersigned b: 
the candidate willing to act, and should als 
contain the full name of the person g 
nominated and his address and occupation 
have been complied with. I therefore hol 
that the nomination paper was proper an 
ought not to have been rejected. This ren 
ders the consideration of the points men 
tioned in the special report unnecessary 
but as they were fully argued; and as con 

(3) (1844) 5 Q B 574; 13 L J Q B 117; 8 Jur 463, 

(3) (1900) 82 L T 117.. 


¥Page of (1844) 5 Q. B.—[Rd] ~ Bi 
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‘sideration of those points might become 
necessary in the event of the Appeal Court 
-taking a different view, I proceed to con- 
sider them. IfI had held that the nomi- 
nation paper had been properly rejected, 
and that it did not comply with the 
requirements of the notice, would not 
have allowed it to be signed after the 
expiration of the date on or before which 
it was to be sent in. If the nomination 
paper was not valid on the last day fixed 
for its receipt, the signature subsequently 
put after that date could not make it valid 
retrospectively. It would only amount to 
this that a proper nomination paper is 
filed or tendered only on the date on 
which the signature is so allowed to be 
made and such a nomination paper would 
be out of time. The position then would 
be that only two valid nomination papers 
could be said to have been received. The 
meeting was tobe called toelect three 
trustees, and if only two nomination papers 
were received, in my opinion, it would have 
been necessary to call for freah nomination 
papers. Ifin all three nomination papers 
were received, the candidates mentioned 
therein should be declared elected, If 
more than three were received, their no- 
mination papers would have been put 
before a meeting for election of three of 
them. 

As regards the second question, since 
the nomination paper of Ratansey Damji 
is proper, there are in fact three candidates 
for three posts,and it is not necessary 
to call a meeting of the Mahajan. I 
answer question No.3 by saying that if the 
nomination paper of Ratansey Damji has 
been rejected, the other two candidates 
could not have been declared to be elected 
as trustees and fresh nomination papers 
could not have been asked only for the 
election of the third trustee. The meeting 
was to be called to elect three trustees and 
if the nomination papers received amounted 
to more than three, they would have to be 
all put before the meeting at one time. 
For the reasons aforesaid,I am of opinion 
that the Commissioner shoutd bave declared 
Ratansey Damji and Tricumji Patramal 
and Bhawanji Vardhman duly elected as 
three additional trustees. Costs of all parties 
will be taxed as between party and party 
to come out of the trust estate. 


S. Order accordingly. 
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CALCUTTA HIGH COURT 
Appeal No. 1713 of 1937 
May 10, 1939 
B. K. Muxapesaa AND LATIPUR RAHMAN, JJ. 
MOHANLAL BAHETI AND OTARRS— 
P LAINTIPFS—ÅPPELLANTS 


VETSUS 
Moulm TABIZUDDIN AHMED— 
DEFENDANT— RESPONDENT 
1908), 0. XXITI, 
r. 8—Limitation Act (IX of 1908), s. 14—Conflice 
between, if any—Case, s. 14, 


tion of jurisdictt aintif obtaining eave 
to withdraw suit with liberty to file fresh ons on 
same cause action—No decision on on of 
furtsdiction—Fresh suit, out of time—S. 14, if can be 
invoked, 

Order XXIII, r. 8, Oivil Procedare Oode, is an 
exception engrafted on the provisions of s. 14, 
Limitation Act, and the Rule clearly means that 
the suit withdrawn is to be ignored altogether and 
deemed non-existent for the purpose of considering 
the period of limitation for the fresh suit. There 
is, however, no real conflict between O. XXIII, 
r. 2 and s. 14, Limitation Act, and the expression 
“unable to entertain it “ which occurs ing, 14, 
Limitation Act, does not merely mean that the 
Court has expressed its opinion that there is de- 
fect regarding jurisdiction or otherwise, but the 
Court must actually by its order terminate the 
litigation on the ground of defect of  jurisdic- 
tion or other cause of a like nature. |p. 632, ool 


L] 

The plaintiff feeling that he might get into 
diftisulty on the question of jurisdiction, applied 
for leave of the Uourt to withdraw the suit with 
liberty to institute a fresh one on the same cause 
of action. The Court, however, without deciding 
the I roa of jurisdiction granted leave : 

Held, that the provisions of s. 14, Limitation 
Act, could not be invoked in order to save limita- 
tion for the suit instituted subsequently, 
Ramdeo Dass v. Gonesh Narain (1), distinguished. 


di ty On 


the 
dated 


A. from 
District Judge, 
August 18, 1937. 


Messrs. Hemendra Kumar Das and Anil 
Chandra Ganguli, for the Appellants. 

Mesars. Bijan Behari Das Gupia and 
Holiram Deka, for the Respondent. 


B. K. Mukherjea, J.—This appeal 18 on 
behalf of the plaintiffs and the Buit was 
one for recovery of a sum of Rs. 2,364 annas 
odd alleged to be due by the defendant on 
the basis of an adjustment of accounts made 
on Bhadra 1339 B. 5. The present suit 
was instituted on January 27, 1936, and 
on the face of it, it is beyond three years 
from the date of the alleged adjustment. 
To gét round the plea of limitation the 
plaintiffs invoked the provisions eof 8, 14, 
Limitation Act, Jt was stated by ahem in 
the plaint that they had instituted a suit 


appellate decree of 
Assam Valley, 
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against this defendant .on the identical] 
cause of action in the original side of this 
Court on July 19, 1933. This was prose: 
cuted in good faith and with due diligence, 
‘and on-January 21, 1936, this Court allowed 
the plaintiffs to withdraw from the sait with 


liberty to institute a fresh suit on the same’ 


cause of action inasmuch as it had no juris- 
diction to try the suit. “The plaintiffs claim 
that under s. 14,. Limitation Act, they -are 
‘entitled to a deduction of the period between 
July 1°, 1933, and January 21, 1936, and it 
is not disputed that in that case the suit 
“will be well-within time, Besides the plea 
‚of ‘limitation, ‘several other defences wore 
-Taised. by the defendant. Both. the Oourts 
below have held on evidence that the Plain- 
tiffs case was proved but they “agreed: in 
‘dismissing the plaintiffs’ suit on the. ground 
of limitation holding that g. 14, Limitation 
“Act, waanot -applicable to the facts of the 
present'case. It'is against these concurrent 
decrees of dismissal that the Present second 
“appeal has. been preferred. 

The-only:point for our determination - is 
‘whether or not' the plaintiffs’ suit is barred 
by limitation. Tt is not disputed on behalf 
of the appellants that the suit ‘would he 
itime- barred: unless :the plaintiffs -can -have 
an extention of the period of limitation 
under s. 14, Limitation Act. The” fret gues- 
tion is whether the plaintiffs can claim the 
‘benefit ‘of s. -14 even though ‘they theme 
‘selves withdrew the -previous suit with 
liberty to institute a fresh suit on the same 
cause.of action. Order XXIII, r. 2, lays 
down that in any fresh suit instituted on 
‘permission granted underthe last preceding 
rule, the plaintiffs would be bound by the 
law of limitation in the same manner as if 
tke first suit has not been instituted, This 
18 apparently an exception engrafted on the 
provisions of s. 14, Limitation Act, and the 
rule clearly means that the suit withdrawn 
18 to be ignored altogether and deemed none 
existent for the purpose of considering the 
period of limitation for the fresh ‘suit. I 
agree, however, with the view taken by the 
Allahabad High Court that there is no real 
conflict between.O. XXIII, t. 2 and a. 14, 
Limitation Act, and the expression “unable 
to .entertain it" which occurs in g. 14, 
Limitation Act, does not merely mean that 
the Oourt has expressed its opinion that 
there 18 defect regarding jurisdiction or 
otherwise, but the Oourt must actually by 
lts rder terminate the litigation eon the 
ground pf defect of jurisdiction. or other 
supe ot a like nature. In the present case 
the order of. withdrawal passed by’ this 
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Court stands as follows : . 

“The point of jurisdiction is raised by the defen- 
dants, and the plaintifis apparently feel that the 
question of jurisdiction may cause them some diff- 
culty. The plaintiffs have asked leave to withdraw 
the suit with liberty to institute a fresh suit on 
the same canas of action The permission is given. 
_ There is no decision here on the question 
of jurisdiction and from the order set out 
above it does-not appear that the Oourt 
was unable to entertain it, There was no 
evidence adduced in the previous case and 
though the question of jurisdiction was 
raised by the defendant in his written 


‘statement, the allegations made in the plaint 


do not show that the suit was filed in the 
wrong Oourt which had no jurisd:ction to 
entertain it. This fact in my opinion 
distinguishes the present case from the case 
in Kamaeo Dass v, Gonesh Narain (1), 
upon which stress is laid by the learned 
Advocate for the appellants. There the suit 
was filed in the original side of this Oourt 
with the leave of the Registrar only, under 
cl. 12 of the Charter. During the pendency 
of that suit it was decided by a Special 
Bench of the Oourt that the suit filed with 
the leave of the Registrar was bad in law 
and following that ruling the plaint was 
actually returned to the plaintiff, leave 
being given to withdraw the suit and file 
another sait on the same cause of action, 
It was held by Fletcher, J. that in filing the 
new plaint the plaintiff could claim exclu- 
sion of the period which was occupied by the 
previcus suit. It may be pointed out that 
the plaint here was actually returned to the 
plaintiff and the Court had definitely ter- 


‘minated the previcus suit on the ground 


that it had no jurisdiction to entertain it. 
The order allowing the withdrawal of tbe 
suit must therefore be deemed to be withe 
out jurisdiction and no such order could 
be passed after the pluint was returned on 
the ground that the Oourt had no jurisdice 
tion to entertain it. I agree therefore with 
the Courts below in holding that s. 14, 
Limitation Act, is not attracted to the 
facts of the present case and consequently 
the plaintiffa’ suit must be dismissed ag 
being barred by limitation. The appeal 
accordingly fails and it is dismissed. 
Chere will be no order as to costs in this 
appeal, 


Latifur Rahman, J.— I agree. 
D, Appeal dismissed. 
(1) 85 O 924; 13 O W N 981. 
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BOMBAY HIGH COURT. 
First Appeal No, 328 of 1936 
January 13, 1939 
BRavmont, O. J. AND Loxur, J. 
WASUDEV VISHNU DESHPANDE 
PLAINTIFF — APPBLLANT 


‘VETEUB 
PANDU VITHU YADAV AND ofunes 
— DEFEN DANTS— RasPponpENTS 

Bombay Revenue Jurisdiction Act (X of 1876), a. 4 
(a)—Oollector refusing to set aside alienation of 
watan property made before Bombay Hereditary 
Offices Act (III of 1874) under 8. 9, of that Act— 

quent suit tn Oivil Court for possession of 
alienated property, if barred under s. 4 (a), 

Where the Collector, under a. 9, Watan Act, re- 
fuses to set aside an alienation of watan property 
made before the Watan Act was passed, such an 
order can be ignored and a subsequent suit in a 
Oivil Court for possession of the alienated watan 
roperty is not barred by s. 4 (a) of the Bombay 
Revenue Jurisdiction Act. Dattatraya Keshav v. 
Tukaram Raghu (1), relied on. 


Messrs. B, N. Gokhale and M. G. Chitale, 
for the Appellant. 


Mr. K. N. Dharap, 
Nos. 1 to 3 and 6. 


Lokur, J.—This is an appeal from sa 
decree passed by the First Olass Subordi- 
nate Judge of Batara, dismissing the 
appellant’s suit on the preliminary ground 
that if is barred under para. 3of 8,4 (a), 
Bompay Revenue Jurisdiction Act, 1876. 
The land in suit, survey No. 475, ia Desh- 
pande watan land telonging to the appel- 


for Resp ndents 


Jant’s family. The appellant's father 
Vishnu mortgaged the middle half of the 
land with possession to the defendants’ 


ancestor, Subhana, for Rs. 300 in 1868. 
Subsequently in 1877 Vishnu passed a 
mtraspatra in favour of the mortgagee in 
consideration of a premium of Rs. 500 
which was made up of Rs 300 due under 
the mortgage of 1868 and Rs 200 paid in 
cash The remaining half portion of the land 
was subsequently mortgaged by:the plainte 
iff's father tothe defendants’ ‘ancestors in 
1891 for Rs, 1,600 and thus the defendants’ 
family cameto be in possession of the 
entire survey number, Vishnu having died 
in 1922 and the defendants being stran- 
gers to the watan, the plaintiff made an 
application to the Assistant Vollector to have 
the alienations declared null and void and 
the land restored to his possession. The 
Assistant Oollector after hearing the: parties 
thought that as the alienation of the middle 
half of survey No. 475 was prior to the 
passing of the Watan Act, it was in his 
discretion to order its restoration under s. 9 
of the Act and in his discretion he refused 
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to pass an order of restoration in respect 
of that portion of theland. But as regards 
the other half of the survey number, he 
declared the alienation null and void under 
s. 11, Watan Act: and instead of restoring 
its possession to the plaintiff, he ordered 
the defendanta to pay full rent to the 
plaintiffs under s. 11-A read with s. 9cl. (2) 
of the Act. The plaintiff thereafter filed 
this suit to have all the  alienations get 
aside andthe entire land restored to hig 
possession. The lower Oourt heid that the 
suit was barredunder e. 4 (a), Bombay 
Revenue Jurisdiction Act, 1876, and dismigs- 
ed it, 

It is conceded in this Oourt that so far 
as the alienation of 1891 is concerned, the 
Assistant Collector did pass an order under 
8. 11-A, Watan Act, and therefore the Ovi] 
Court has no jurisdiction to entertain a suit 
to set aside or avoid that order. The appeal 
is, therefore, pressed with regard to the 
alienation of the middle half of survey 
No, 475 only. So far as that portion of the 
land is concerned, the Assistant Ocllector 
observed ; 

“The first alienation of the central halfof the land 
being prior tothe passing of the Watan Act, i. e., 
in the year 1868 A.D, it falls under 6 9, Watan Act, 
the powers under which are discretionary, and I 


do not see any valid grounds to interfere with this 
alienation.” 


On this ground he refused to grant the 
plaintifi’s request in respect of this portion 
of the land. When the revenue authorities 
refuse to pass an order setting aside an 
alienation under the Watan Act, it is held 
by a Full Bench of this Oourt in Dattatraya 
Keshav v. Tukaram Raghu (1), that there 
being no order under the Watan Act, a civil 
suit is not barred. It is contended on behalf 
of the defendants in this Oourt that the 
Full Bench ruling referred to an order 
passed under s. 11, Watan Act, whereas 
in the present case the Assistant Oollector 
refused to restore the middle half portion 
of survey No, 475 in exercise of the digere- 
tion vestedin him under s. 9, Watan Act, 
It is true thats. 11 requires the revenue 
authorities to declare an ealienation made 
afterthe passing of the Watan Act to be 
null and void ifthe alienee is a stranger 
to the watan, while in thecase of a similar 
alienation prior to the Watan Act, the 
revenue authorities are given a discreticn 
whether to declare the alienation ta, be 
void ormot. But this makes no difference 
as ‘regards the effect of the refusalso intere 
| hee . 

61. Ind. Oas. 573; A I R 1921 Bom. 


a 
(1), 45 B 11414} 61 I rae 


17; 48 Bom. L 
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fere with the alienation. The effect of the 
Full Bench decision is that when the revenue 
authorities refuse to interefere with the 
alienation, it is not necessary to have such 
refusal set aside. Civil Oourts have an 
inherent jurisdiction to declare such an 
alienation of watan property to a stranger 
void after the alienor’s death. The Watan 
Act provides an additional quicker remedy 
by empowering the revenue authorities 
to grant the same relief. If they refuse to 
grant that relief, there is no reason why the 
Civil Courts should not exercise their inhee 
rent jurisdiction to consider whether the 
alienation should be set aside or not. If, 
on the other hand, the revenue authorities 
pass anorder setting aside the alienation, 
then the Civil QOourts cannot entertain a 
suit in respect of the same matter since the 
relief prayed for will necessarily have to 
be to have that order set aside or avoided. 
In the present case, the Assistant Oollec- 
tor refused to exercise his discretion in 
. favour of the plaintiff and set aside the 
alienation in respect of the middle half 
of the land. Even if that order stands as 
it is, it causes no harm tothe plaintiff. All 
that it means is that the plaintiff had failed 
to secure his remedy in a summary way at 
the hands of the revenue authorities, but 
that cannot debar him from filing a regular 
suit for the same relief. This is plai 
the effect of the ruling of the Full Ben 
and the refusal of the Assistant Collector 
to interfere with the alienation does not 
oust the jurisdiction of the Oivil Oourt. 
Hence this appeal must be allowed so far 
as the alienation of the middle half of 
survey No, 475 is concerned. ln this case 
there were eight defendants in the lower 
Court and although all the eight of them 
were joined as respondents in this appeal, 
the names of respondents Nos. 7 and 8 
have been struck out as notices were not 
served on their guardian. Itis mot neces- 
sary to express an opinion as to what the 
effect of the absence of respondents Nos. 7 
and 8 from the record in this appeal will 
be ; but obviously they would not be bound 
by the decree passed in this appeal, For 
these reasons, I record a finding on issue 
No. 1 that the Court has jurisdiction to 
consider whether the alienation of April 
11, 1877, is valid or not but has no juris- 
diction to consider the validity of the aliena- 
tion of June 15, 1891. The decree of the lower 
Court must be set aside and the suit 
remanded to the lower Oourt for further 
hearing and disposal in the light of this 


finding. 
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Beaumont,C.J.—I agree and will add 
a few words. The only effective point in 
this appea) is whether the alienation of 
April 11, 1877, can be challenged in view 
of the refusal of the Assistant Collector to 
make any order on the application made to 
him by the plaintiff. Now the Assistant 
Collector held, rightly or wrongly, that the 
case fell under s. 9, Watan Act, and that he 
had jurisdiction to set the alienation aside, 
but that in the exercise of his discretion it 
would not be proper from him to do so. He 
therefore refused the plaintiff's application. 
The learned trial Judge held that that 
order refusing the plaintiff's application 
was an order which the plaintiff in this suit 
will have to avoid orset aside and theree 
fore the Oourt had no jurisdiction to enter- 
tain the suit having regard to the provisions 
of s. 4 (a), para. 3, Bombay Revenue 
Jurisdiction Act of 1876. It seems to me 
that that point is concluded by the Full 
Bench decision of this Court in Dattatraya 
Keshav v. Tukaram Raghu (1), which was 
not cited before the learned trial Judge. 
That no doubt was a case under 8,11, 
Watan Act, and under s, 11, if the Oollec- 
tor holds that the facts are proved, he is 
bound to set the alienation aside; that is 
to gay, he must either set the alienation 
aside, or refuseto set it aside and he has 
no discretion as he has under s, 8. But 
whether the order is made anders, 9 or 
under 6,11, Watan Act, if the Collector 
refuses to make anorder, the result must 
be exactly the same. The order in either 
case is one refusing the plaintiff's applica- 
tion for possession. 

The ratio decidendi of the Full Bench 
decision in Dattatraya Keshav v. Tukaram 
Raghu (1), was that an order of the Collec- 
tor refusing the plaintiff's claim for pos- 
session was not an order which is required 
to be avoided or set aside under s. 4 (a), 
Bombay Revenue Jurisdiction Act, 1876. 
It is true that Hayward, J. held in that 
case thatthe order was not an order at 
all under the Watan Act. It is difficult, I 
think, to justify that view because plainly 
an order dismissing an application is an 
order. It does not leave the parties in the 
same position as before the order was made, 
because it debarsa similar application in 
future. But I think the ratio decidendi 
of the Full Bench decision really was that 
an order refusing the plaintiff's appliaction 
made by the revenue authorities was an 
order which the plaintiff could ignorein a 
subsequent suit in a Civil Court for posses- 
sion and whichhe need not seek to set 
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aside or avoid. The reasoning seems to 
me as applicable to cases arising under s. 9, 
Watan Act, as to those arising under s. 11. 
We must therefore hold that the Court has 
jurisdiction to entertain the plaintiff's suit 
as to the alienation of April 11, 1377. The 
order will be that the appeal is allowed as 
against respondents Nos. 1 to &. The names 
of respondents Nos. 7 and 8 are struck out 
and issue No. 1 is answered as my learned 
brother has suggested There will be no 
order as tothe costs of the appeal. 


Per curlam.—The Oourt allows the 
appeal as against respondents Nos. 1 to 6 
po far as the alienation of April 11, 1877, is 
concerned. It records a finding on the first 
issue that the trial Court has jurisdiction 
to entertain the suit in respect of the alienas 
tion of April 11, 1877, but notin respect of 
the alienation of June 15, 1891. The decree 
of the lower Oourt is set aside and the suit 
is remanded tothe lower Court for further 
hearing and disposal in accordance with 
this finding. There will be noorder as to 
the costs of the appeal. 


D. Suit remanded. 


NAGPUR HIGH COURT 
Miscellaneous Appeal No. 37 of 1987 
March 16, 1939 . 
STONE, O. J. AND Boss, J. 
Sheikh RAHMAN—J upa@mMuntT-DEBTOR 
—APPRLLANT 


VeETSUs 
Seth SHEODAS DAGA AND ANOTHER — 
DHORAB-HOLDERS-— RASPONDENTS 

Oivil Procedure Code (Act V of 1908), 6. 47, 
0. XXI, r. 90—Judgment-debtor’s application to set 
aside sale— Auction-purchaser not party to applica- 
tion—Application, whether comes under a. 47 or 
0. XXI, r. 90—Sale proclamation that entire houses 
would be sold—But actually only portion sold— 
Byffect. 

We application by a judgment-debtor for setting 
aside an execution sale comes under the specific 
provisions of O. XXI, r. 90, and not under the 
general provisions of s. 47, even when the auction- 
purchaser may not have been made a party to such 
an application. Brijlal v. Manohar Prasad (1), 
dissented. Haridas v. Mofatlal (2), referred to. 

Where though the sale proclamation states that 
the entire houses would be sold, actually only 
a portion of them is sold, it is an irregularity and 
even perhaps a material irregularity but whether 
such irregularity results in substantial injury 
depends upon the facts of each case. Sivaskkandaraju 
v. Ramchandra Deo (3), referred to. 


Misc. A. from an order of the Oourt 
of the Additional District Judge, Raipur, 
dated October 17, 1936. 
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Mr. D. N. Chaudhuri, R.B., for the Ap- 
pellant. 


Messrs. M. R. Bobde and Y. V, Jakatdar, 
for Respondents Nos. 1, 2 and 3. 


Ordər.—This is a judgment-debtor's 
appeal against an order in execution refug- 
ing to set aside a sale. The decree-holders 
who are the respondents before us obtained 
a mortgage decree for sale which embraced 
three houses. Three separate proclamations 
were issued in which each of thege three 
houses was put up for sale. The gale was 
fixed for October 3, 1936, and on that date 
one of the houses was sold. As regards 
the other two, although the proclamations 
indicated that the entire houses would be 
sold, in pointof fact only a 7-10 undivided 
interest in those two honses was gold. 
The judgment-debtor No. 1 thereupon 
applied to have these sales set aside on 
the ground that there had been a material 
irregularity which had caused him sub- 
stantial injury. This prayer was refused 
in the lower Court and the appeal is against 
that order, 

The reason whya 7-10 share only was 
sold in each ofthe other two houses was 
because after the decree-holders had 
obtained their decree against these three 
houses certain other persons institut- 
ed another suit, entirely unconnected with 
the suits with which we are concerned 
here, claiming a 3-10 share in the two 
houses of which only 7-10 undivided ine 
terest is sold, They thereupon obtained 
an order from the Oourt staying the gale 
to the extent of 3-10 share in these two 
houses. That order was of course come 
municated to the Sale Amin and con- 
sequently he sold only the remaining 710th 
agro nie 

eof the points urged inthe a 
here isthatthere was mocking in thor te 
order to specify which of the houses was to 
be sold partially and that that constitutes 
an illegality. We do not think there ig 
anything in this because the order of stay 
refers to the suit in which the order had 
been obtained and in that suit only two 
of the houses were in question. Therefore 
the order clearly referred to those two 
houses. The judgment-debtor had an 
opportunity of objecting at the time of 
the sale and also after that and hp has 
not made this one of the grounds of hig 
objection inthe lower Court. . 

The next question is whethes this ap- 
plication is under a, 47 or under O. X 
r. 80 of the Code of Oivil Procedure. 
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Itis urged :that;as the auction-purchaser 
did not appear, the application must be 
deemed to: have been made under s. 47 
and that consequently the limitations 
imposed by O. KAI, r. 90, do not apply 
here. In support of that Brijlal v. Manohar 
Prasad .1) is relied on. 

Order XXI, r. 90, states the conditions 
on which alone an application for setting 
aside asale may be made. It states inter 
alia that : 

“Where any immovsble property has been sold in 
execution of adeoree, the decree-holder, or any 
person entitledto share in a rateable distribution 
of assets, or whose interests are affected by the sale, 
may apply tothe Court to set aside the sale”. 

It will be seen that the persons entitled 
to apply include the decree-holder. There- 
fore we are unable to see how a decree- 
holder when he applies to set aside a sale 
can be said to apply under s. 47 when there 
is:this specific provision in the Code. 

So faras the Nagpur ruling we have 
just cited is concerned, that states that if 
the auction-purchaser is not joined and 
the application does not purport to be 
under Q, XXI, r. 80, then it must be.taken 
to have been made under e. 47. With 
the utmost respect we are unable to agree. 
As we have said, as there is a specific 
provision in the Code for the setting aside 
of sales the application can only be under 
that provision and not under a general 
provision like e. 47. Also we are unable 
to see how a person who is obliged to 
come under O. XXI, r. 90, can evade that 
provision bythe simple expedient of not 
joining a person interested in the aucticn- 
sale. Ifthe person is not joined and if 
h's presence is necessary. then the proper 
procedure would be to dismiss the appli- 
cation as was done in Haridas Vv. Mofatlal 
(2). Weare consequently of opinion that 
the application isunder O. XXI, r.:90, and 
not under 6. 47. S 

That being so, the applicant-appeljant 
bas to show that there was material irregu" 
larity.and also that substantial injury was 
caused to him by reason of that irregu» 
larity. The irregularity pleaded here is 
that whereas the sale proclamation stated 
that the entire houses would be sold only 
a portion was sold. We bave no doubt 
that that does constitute an irregularity and 
perhaps even a material irregularity, but 
whether substantial injury would-flow from 
that i8 another matter. The learned Qoun- 


1) 31 NL R 67 at p. 80; 150 Ind. Oas.~611; A IR 
1934. Nag 21? 7 R N 4 (2). j 
(2) 26. N’L R127; 121 Ind, Oas, 658; A IR 1980 
Nag 5; Ind, Rul. (1930) Nag 114. 


| RAHMAN v. SHRODAS DAGA (N AG.) 


18410 


sel for the appellant: relied on Sivas 
khandaraju v. Ramchandra Deo (3) where 
in somewhat similar circumstances the 
learned Judges of the Madras High Oourt 
came to the conclusion that substantial 
¢enjury had not occurred. But, in our 
opinion, the ruling does not really support 
him. What was ssid there is to be found 
in the decision of Reilly, Jaat p. 364 *: 

“I do not wish it to be understood that the 
absence of direct evidence in such a case as this, 
thatisthe evidence of some witness coming before 
the Oourt and eaying that he was misled by sucha 
notice as these which were published in the. 
villages, would, in all cases, prevent a -reasonable 
inference being drawn that by such an irreglarity 
in the publication of the proclamations substantial 
loss had been caused tothe jadgment-debtors.”’ 

In point of fact they found that in that 
case substantial injury had not been 
traced to the irregularity. They found 
that there was no substantial injury. - 

In our opinion each case must depend 
on its own facts. There may be cases in 
which a defect of this kind clearly leads to 
injury, but in-this case it has not been 
shown that any injury at all occurred. Nor 
has it been shown that if it did, it was by ` 
reason of the irregularity. On the contrary 
there are indications to show that a full — 
price was paid The auction-purch ser was | 
joined asa party to the application which | 
incidentally, purported to ba under O. XXI, 
T. 90, and notices were served on him. 
He remained absent as is evident from 
the Order Sheets of June 20, 1936, and 
August 22, 1936. We do not think he 
would have remained absent if he had 
obtained a bargain. Tne fact that he did 
not turn up indicates to ourmind that he 
paid a proper price for the property paur- 
chassd and thatitherefore it did-not.matter - 
very much :to:him whether ‘he rétainéd-the 
property or not. 

There is in addition the ‘fact'that .no 
objection was raised by the judgment- 
debtor to the sale being allowed in respect 
of a'7-10th undivided-share. - `- i 

The appeal is accordingly dismissed with | 
costs. OCounsel’s fee Rs 50. . | 3 
D. Appeal dismissed. 

(8) 56 M 358; 144 Ind. Cas. 414; (19383) M W N85; 
37L W 188; A I R 1933 Mad 225; “64 M-L J439; -Ind. 
Rul. (1933) Mad 392. 
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CALCUTTA HIGH COURT 
Second Appeal No. 83 of 1937 
February 20, 1439 
S. K. Gaose AND B. K. Moxnnryna, JJ. 
MADHAB CHANDRA GHOSE 
AND OTHEBRS— DEFENDANTS —ÅPPELLANTS 


VET8EUS 


NIROD OHANDRA GHOSR——PLAINTIFE 
— RESPONDENT 

Defamation— Privilege—Absolute—Statements made 
by party in report to Police and in subsequent judtcial 
proceedings as witness are absolutely privilegei—No 
civil action for damages lies — Question of absolute 
Privilege raised for first time in appeal, if can be 
allowed— Complaint to Magistrate followed by state- 
ments to Police to whom matter ta referred for investi- 
gation, whether absolutely privileged — Malicious 
prosecution—Sui! for—Practice—Tort. 

The questions relating to civil liability for damages 
for defamation must be determined with reference to 
either the rules of English Common Law where they 
are shown to be applicable or with reference to the 
principles of justice, equity and good conscience in 
all other cases. Satis Chandra Chakrabarty v. Ram 
Dayal De (1) and Gunesh Dutt v. Mugneeram (9), 
relied on. [p. 638, col. 1. 

No action for libel or slander lies, whether againat 
Judges, Counsel, witnesses, or parties, for words written 
or spoken in the couree of any proceeding before any 
Court recognised by law and this, though the words 
were written or spoken maliciously without any 
justification or excuse, and from personal ill-will and 
anger against the person defamed. With regard to 
the question whether statements to the Police as dis- 
tinct from statements in Court are protected, the 
settled law is that statements made with a view to 
repeating them onoathina subsequent juuicial pro- 
ceeding are similarly protected. The statements 
therefore made by a party in reports to Police and 
etatements made by him in subsequent judicial pro- 
ceedings as a witness are absolutely privileged even 
though they are defamatory and false. Hence no 
Givil action for damages lies, [p. 640, cole. 1 & 2.] 

Oase-law discussed.} 

here the question raised before the Appellate 
Oourt is one of absolute privilege, no investigation of 
fresh facts is necessary and it cannot be said that 
the respondent was in any way taken by surprise and 
the appellant can therefore be allowed to raise such a 
plea before the Appellate Oourt even when it it not 
taken in the written statement at the trial, [ibid] 

Obiter.—In the case of complaints to a Magistrate 
followed by statements to the Police to whom the 
Magistrate may have referred the matter for investi- 
gation, statements are absolutely privileged and 
no action for defamation is maintainable. Sanjivi 
Reddy v. Koneri Reddy (12), relied on. 

In a suit for damages tr malicious prosecution it 
will be necessary to raise the issue that there was 
absence of probable cause for a criminal proceed- 
ing. Crowdy v. O'Reilly (10), relied on, ‘ 


Mr, Hemendra Kumar Das, for the Appel- 
lante. - 


Mr. Paresh Lal Shome, for the Respond- 
ent. 


8. K. Ghose, J.— This is a second appeal 
by the defendants in a suit for recovery 


of Rs. 000 as damages on the ground 
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that they had made certain defamatory 
statements: against the plaintiff by sende 
ing certain reports to the Folice and 
giving false evidence in two criminal cases. 


Shortly stated, the allegations are these: 
On November 21, 1934, defendant No. 3 


e sent a report tothe officer of the Moulvi 


Bazar Police Station alleging that one 
Alhadini, a widow had given birth to a 
child, that Nirod Ohandra Ghose, the 
plaintiff, was responsible for the illicit 
pregnancy of the woman, and that the 
child had been killed. This report was 
followed up by two other reports which 
were sent by defendant No, 1 and defend- 
ant No.3 to the Police. Asthe result, the 
Police Officer started investigation. It is 
said that daring the investigation the 
Police Officers were resisted by the plaintiff 
aod his party. The result was that the 
Sub-Inspector of Police, Gopal Ohandia 
Ghose, instituted a case under s. 147 and 
other sections of the Indian Penal Oode 
against the plaintiff and others, The 
Police also sent up Alhadini and others 
on charges, under s. 302 read with other 
sections of the Indian Penal Oode. Defend- 
ants- Nos, 1 to 5 deposed in those two cases. 
But ultimately in both the cases the accused 
were acquitted. The plaintiff has, there- 
fore brought the suit for damages basing 
his claim on the statements made to the 
Police and in the depositions in the 
aforesaid judicial proceedings. The 
defence substantially is that the defendant 
acted in good faith and tnat the allegations 
are’ true. The trial Oourt bas fcund 
that the defendants conspired with one 
another, that the informations given to the 
Police were false, that the + depositions 
madé by the defendants in the aforesaid 
cases were also Zalsé6, and that as the 
result, the plaintiff Has been lowered in 
the estimation of the public. On these 
findings the trial Ooart gave a decree for 
a sum of Rs. 200 against defendants Nos. 
1 to 5. On appeal the lower Appellate 
Court agreed with the trial Oourt. Hence 
this.second appeal. 


The- contention on behalf of the appel- 
lants' in this appeal is that the suit must 
be taken as one for damages for defama- 
tion and not for malicious prosecutiou and 
that a civil suit fur damages for defama- 
tion in respect of statements in judjpial 
proceedings or on occasions leading tosuch 
judicial proceedings doesnot lie. eThe law 
on the subject is ‘summarized sby Sir 


Asutosh Mukerjee in Satis Chandra Chakra- 
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barty vs Ram Dayal De (1), That was 2 
criminel matter but Mukherjee, J., cone 
sidered the distinction between civil liabili- 
ty and criminal liability with regard to 
a claim for damages for defamation. He 
points out that as regards civil liability, 
there is no codified law in India and that 
as regards criminal liability, the relevant 
provisions areto be found in the Penal 
Code. The position then, as he says, is 
that the questions relating to civil liability, 
for damages for defamation must be 
determined with reference to either the 
rules of English Oommon Law where they 
are shown to be applicable and with refer 
ence to the principles of justice, equity 
and good conscience in all other cases. 
It will be instructive to quote the head- 


note; 
“If a to a judicial proceeding is sued in 
a Civil Gourt for damages for defamation in respect 


of a etatement made therein on oath or otherwise, 
his liability in the absence of statutory rules 
applicable to the subject must be determined 
with reference to principles of justice, equity 
and good conscience, There is a large preponder- 
ance of judicial opinion in favour of the view 
that the BEDA te of justice, equity and good 
conscience applicable in such circumstances should 
be identical withthe correspondent relevant rules 
of the Common Law of England. A small minority 
favours the view that the principles of justice, 
equity and good conscience should be identi- 
nas the rules embodied in the Indian Penal 
6.” 

- The view favoured by Mookherjee, J. 
with regard to civil liability finds support 
in the observations of the Judicial Oom- 
mittee in Gunesh Dutt v. Mugneeram (2): 

“Their Lordships hold this maxim which 
cartainly has been recognized by all Oourts of 
this country, to be one based upon principles of 
public policy. The ground of it is this, that it 
concerns the public of the administration of justice 
that witnesses giving their evidence on oath in a 
Court of Justice should not have before their eyes 
the fearof being harassed by suitsfor damages; 
but thatthe only penalty which they should incur 
if give evidence falsely should be an indict- 
ment for perjury.” : 

With regard to the absolute judicial 
privilege which is applicable to state- 
ments made by witnesses, the relevant 
English Law may be stated thus: 

“No action for libel or slander lies, whether 
against Judges, Oounsel, witnesses, or parties, 
for words written or spoken in the courseof any 
proceeding before any Oourt recognized by law 
and this though the words were written or spoken 
maliciously without any justification or excuse, 
and from personal ill-will and anger against the 
person defamed. This absolute privilege has 
been conceded onthe grounds of public policy to 
enatfte freedom of speech where it is essential 


1) 24 OV N 982; 59 Ind. Oas. 143; AIR 1981 Cel 
1; 89 Or. D J 31; 48 O 388; 32 O LJ 94 (8 B). 
"(@) 11 Beng. L R 331; 17 W R 288 (P O). 
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that freedom ofs should exist and with the 
knowledge that Courts of Justice are presided over 
by those who from their high character are not 
y to abuse the privile and who have the 
power and ought to have the will to check any 
abuse of it by those who appear before them.” 


See Salmond on the Law of Torta, 
Edition 9, p. 421, where the relevant authori- 
ties are quoted. It will be useful to refer 
to the casein Watson v M’Ewan (3) where 
the matter has been taken a little further. 
That wasa case relating to statements by 
tbe defendant to client and solicitor in 
an intended action, It was held that the 
privilege which protects the evidence in 
the witness-box also protects statements 
madetothe client and the solicitor in 
preparing the proof for trial. Lord 
Halsbury referred to the immunity from 
responsibility in an action when evidence 
has been given in a Oourt of Justice as 
being too well-established to be shaken. 
With regard to the argument that no such 
protection should exist in respect of state- 
ments made to the solicitor, Lord Halsbury 
characterized the suggestion as ingenious. 
He pointed out that it should follow from 
the immunity given to the witness in the 
box that there should be immunity given 
to his statements made to persons who were 
engaged in the conduct of proceedings in 
Court when what was intended to be 
stated in Court was stated to them; for 
otherwise i 

“the object for which priv exist is gone, 
because thenno witness could be called; noone 
would know whether what he was going to say 
was relevant to the question in a debate between 
the parties.” 

Lord Haisbury took -it to be “an over 
woelming consideration that a witness must 
be protected fur a preliminary statement 
or he has no protecticn at all.” As was 
pointed out by Mookherjee, J. in the Full 
Bench case, the same View has been taken 
in a largenumber of cases decided in 
this Court. Some of these cases aross Out 
of criminal proceedings, but it is not 
necessary for our purpose to make a dis- 
tinction between a criminal and a civil 
liability so faras the present matter is 
concerned, See the case in Bhikumber 
Singh v. Becharam Sircar (4), Gopal Jan v; 
Bhola Nath (5), In re Venkata Reddi (6), 
Chunni Lal v. Narsingh Das (7), Nathjs 


(3) (1.905 A O 480; 413 PO 151; 93 L T 489, 
(4) 15 O 264. 
(5) 38 O 880; 11 Ind, Oaa. 311; 15 O W N 917. 

6) 36 M 216; 14 Ind, Oas 659; 130r. L J 275; 23 M 
L J 39; (1912) M W N 476; 11 M L T 416, 

(7) 40 A 341; 45 Ind. Oas. 540; A IR 1918 All. 69; 16 
A L J 360. 
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Muleshwar v. Lalbhai Ravidat (5) and 
Ma Mya Shwe v. Maung Maung (9). The 
minority view,as stated by Mookerjee, J., 
in the Full Bench case, may be said to 
be represented by Beachcroft, J., in Crowdy 
v. O'Reilly (10). There he says that 
witnesses and parties stand on a different 
footing and a party making a defamatory 
statement in course of judicial proceedings 
does not enjoy the absolute privilege of 
Immunity from prosecution recognized by 
English Law. This view of his is based 
on the ground first that a party is dis- 
tinct from a witness, and secondly, that 
Indian conditions are different. It may be 
said, however, that when a party. comes 
tO depose on oath, there can be no dis- 
tinction with regard to his liability to 
answer questions as between him and any 
other witness, and the same must be said 
with regard to statements preparatory to 
giving evidence on oath. As to Indian 
conditions being different from conditions 
in England, I do not consider that the 
difference is so great that it should out- 
weigh the propriety of applying to India 
those broad principles of justice upon 
which the English view as quoted above 
is based, The same must be said with 
regard to the decided cages referred to by 
Beachcroft, J., in support of his view. 
On the other side, there is the high 
authority of Jenkins, O. J., and Woodroffe, J., 
in Golab Jan v. Bhola Nath (5). That was 
a case of a person who lodged a com- 
plaint before a Magistrate and had fol- 
lowed it up by statements to the Police 
to whom the matter had been referred for 
investigation. It was held that the com- 
plaint, even if defamatory, was absolutely 
privileged. 

With regard to the question whether 
statements to the Police as distinct from 
statements in Court are protected, I have 
already pointed out that the settled law in 
England is that statements made witha 
view to repeating them on oath in a 
subsequent judicial proceeding are simi- 
larly protected. a sense, statements 
madeto the Police appear to be in this 
respect on stronger ground than state- 
mente made to the solicitor as reported 
in Watson v. M’Ewan (3) or Beresford v. 
White (11). For statements made to 
a solicitor may or may not be followed 


(8) 14 B 97. 
a ia R 333; 84 Ind.- Oas. 977; Al R 1925 Rang. 
ol 170 W N 554; 18 Ind. Oas, 737; 17 OL J 
- (11) 0914) 30 T LR 591; 6883 607. ` - 
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up by a judicial proceeding, the matter 
being at the option of the party consulting 
such solicitor, in which case the statements 
would slumber in the office of the solicitor, 
as Lord Halsbury said. But the party 
lodging information before the Police has 


~nooption and the Police are empowered to 


go on with the matter and investigate, 
leading to other results. It bas been held 
in the case of complaints to a Magistrate 
followed by statements to the Police to whom 
the Magistrate may have referred the 
matter for investigation that such state» 
ments are absolutely privileged and no 
action for defamation is maintainable. See 
is case in Sanjivi Reddy v. Koneri Reddy 
12), ; 

It seems to me therefore that on the 
question of absolute privilege, it makes no 
difference in this case if some of the defene 
dants are parties and some are both wite 
nesses and parties. Itis contended for the 
respondent that the question of privilege 
should have been raised atthe trial. Had 
it been a question of qualified privilege, 
een a mixed question of law and fact, 
it might be necessary to refer the matter 
for further investigation. But the question 
raised is one of absolute privilege. It 
appears to have been raised as a ground of 
appeal before the lower Appellate Court. 
That Court disposed of the matter in one 
sentence. “There is nothing to show that 
the actions of defendants Nos. 1 to 5 were 
bona fide or privileged.” It is also 
contended for the respondent that the 
statements upon which the claim is founded 
Were gratuitous, but this contention cannot 
be supported for the statements were 
obviously material tothe prosecution which 
was intended. 

Then it is contended that this is really a 
suit for malicious prosecution. But in a suit 
for malicious prosecution, it has been point- 
ed out by Mookherjee, J. in Crowdy v. 
O’Reilly(10) that it will be necessary to raise 
the issue that there was absence of probable 
cause for a criminal proceeding, but no such 
issue was raised at the trial. As a matter 
of fact, in one of the two criminal cages, 
the present plaintiff was not prosecuted at 
all. In the other case, the prosecutor was 
a Sub-Inspector of Police and the present 
defendants were not the prosecutors. It is 
not the contention for the respondent 
that here there is a wrong done to the 
plaintif for which he has no remedy?for 
it is conceded by the learned Adyocate for 

Q%) 49 M315; 93 Ind. Oas, 8; A I R 1926 Mad. 521 50 
MLJ 404 33L 387. Be ee 
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the respondent in this Court that the crimi- 
nal law was open to the plaintiff. My 
conclusion is that the contention in support 
of this second appeal must be accepted 
and the statements upon which the present 
svit is founded must be taken 
absolutely privileged. The result is that 
the appeal succeeds and the suit stands 
dismissed. Each party will bear its own 
costs throughout. 


B. K. Mukherjea, J—I agree. The 
plaintifi-respondent based his right to sue: 
for damages first of all on certain reports 
which were sent to the Police by defendants 
Nos: 3iand 5 and which. accused the plaintiff 
of being in illegal intimacy with 
Alhadini Ghose, a young widow who was 
alleged to have given birth to an illegitimate 
child, and secondly, on the statements made 
by allithese defendants as witnesses in the 
two criminal cases which were; started 
subsequent to the reports mentioned above. 
The. statemen's in the reports as well as 
in the dep-sitions of the defendants are 
undoubtedly. defamatory. and they have 
been held to be false by both the Courts 
below. The whole controversy centres 
round thé short point which has been raised 
by Mr. Das on behalf of the appellants that 
the statements are absolutely privileged 
and could not constitute the foundation of a 
claim for libel. The plea was not taken in 
somany words in the writien stutement but 
it was- raised before the lower. Appellate 
Court and there isa specific ground taken 
on this point in the memorandum cf appeal 
presented to this Oourt, As the question 
raised was one of absolute privilege, no 
investigatico of fresh facts is, necessary and 
it cannot be said that the respondent was 
in any way taken by surprise. I agree 
therefore in overruling tte contention of the 
learned Advocate for the respondent that 
the appellant should not be allowed to raise 
this point before us, 

Now, it is a well-established principle of 
Evglish Law that a witness is absolutely 
privileged to the extent of what he saysin 
his evidence in course of a judical proceding 
and no action is” maintainable in respect of 
the, evidence so given. “The authorities 
are clear, uniform and conclusive" as was 
observed in Dawkins v Lord Rokeby (13): 

“No action for libel or slander lies, whether against 
Judges, Counsel, witnesses, or parties, for” words 
writfen or spoken in the course of: any proceeding 
before any Court recognized by law". k 

See algo the cases in koyal Aquarium and 
Summer, and Winter Garden Kociety v. 

(13) (1878) 8 Q B 2355, = sa ga S 
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Parkinson (14) and Seaman v. Netherclift, 
(15). This principle was applied in India by 
the Judicial OUommittee as early as the year 


` 1872, vide Gunesh Dutt v, Mugneeram (2), and 


g ! 
LA 


it has been followed since then by the other 
High Courts in India. See the cases in 
Bhikumber Singh v. Becharam Sircar (4) 
and Dawan Singh v. Mahip Singh (16). 
Their Lordships of the Judicial Committee 
explained in the case noted abovethe ground 
of public policy upon which immunity‘ of 
witnesses from' any action in respect of any- 
thing said in the witnesa-box was based, 
The judgment rons thus: 2 
“The ground of it is this, that it concerns the 
public and the, administration of justice that 
witnesses giving their evidence dn oath in a Oourt 
of Justice should not have before their eyes the 
fear of being harassed by suite for damages; but 
that the only penalty which they should inour if 
they give evidence falsely should be an indictment 
for perjary.”’ i 
No action for defamation therefore lies 


in respect of the statements made by the 
defendants as witnesses in .the criminal 
case even though the statements were 
false- and malicious. The. question now 
arises as to whether this immunity’can be 
claimed in respect of the statements con- 
tained in the reports Exs. 1 aud 2 which 
were sent to the Police by-defendants Nos, 3 
and 5, It has been argued by the learned 
Advocate for the respondeat that these 
statements are not privileged as they were 
untrue statements made by’ parties quite 
voluntarily and not by witnesses who have 
often no choice in the matter and are com- 
pelled to answer questions put to them. 
Reliance was placed upon certain decisions 
of this Oourt in Augada Ram Shaha vV. 
Nemai Chand- Saha (17) and Sandyal v. 
Bhaba Lundari Debi (18), and the observa- 
tion of Beachcroft, J. in Crowdy v.-O' Reilly 
(10).- These authorities lay down the proposi» 
tion that statements contained in the plead- 
ings of the parties are not absolutely 
priviledged -asin linglish Law but enjoy 
only a qualified privilege. ‘his view which 
has been justly characterized as the 
minority view by Sir-Asutosh Mookherjee in 
Satis Chandra Chakrabarty V, Ram Dayal 
De (1), is Dot shared by the majority of 
decisions in India. The reasoning upon 
which~ it is - based is, that there ‘being 


(14) (1892) 1 QB 481:.61 L J QB 409; 66 L T 513; 40 
W R 450; 56 J P 401. te 
(15) (4877) 2O PD 53; 46 L J OP 1%8;35,L T 784; 
25 W R159. : | 
_ (16) 10 A 425; A.W.N 1888, 167. 
(17) 98 O'867, 
J ri 156 O W N 995;.7-Ind, Oas, 803; li O 1, 
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2 codified law relating to torts in British 
idia, ıt is not always proper or safe 
) Import in its entirety the rules of 
inglish Law on the subject as principles of 
quity, justice and good conscience, The 
‘ourt May very well look tothe provisions 
f s. 499, Indian Penal Code, as the rule 
2 be followed even in a civil action for 
bel. No doubt something can be said 
1support of this view and -it 16 to some 
xtent anomalous if certain statements are 
eld to be privileged in Civil Courts, thouga 
0 such defence can be raised in criminal 
Toceedings. I think, however, that it is 
ot possible to pursue this line of reason- 
ng having regard to the pronouncement 
á the Judicial Committee in the case 
sported in Gunesh Dutt v. Mugneeram (2), 
sferred to above. There, the Judicial 
Jommittee definitely invoked the principles 
f English Law and held that the state- 
lents of the defendants as witnesses 
1 the box were absolutely privileged and 
suld not form the foundation of a libel 
iit. They did not take the provision of 
te Penal Oode as the criterion for deter- 
sining as to what should be the extent 
ť the privilege, for the witnesses under 
, 499, Penal Oode, do not enjoy an 
bsolute immunity. Once the principle of 
inglish Law is held applicable, 1 dot not 
aink that there ia any justification for 
aking a distinction between witnesses 
ad parties. The reasoning of Beachcroft, J. 
1 Crowlly v, O'Reilly (10), that the plead- 
1g8 1n this country are often full of grossly 
xaggerated and untrue statements does not 
ppealto me.. In the Privy Oouncil case 
sated above, the defendants or as least two 
f them were prosecutors and it was held 
cpressly by the Judicial Committee toat 
suit tor malhclous prosecution would lie 
gainst them. But nevertheless, the suit 
Xf libel was dismissed on the ground that 
lelr statements as defendants and parties 
1 the witnesse-box were absolutely privi 
wed. I do not think therefore that Í 
an accept the argument of tne learned 
dvocate for tne respondent that the state- 
ents as contained in tne Police report 
ere not privuieged simply because they 
ere made by parties and not by witnesses. 
Another argument can indeed be advanced 


3 to the statement contained in the reports `- 


1 the ground that these statements were not 
ade in tne courae of any judicial proceed- 
1g bat were made only before a Police 
fticer. A complaint made before a Magis- 
ate is undoublediy privileged: vide tne 
we in Golap Jan v. Bhota Nath (5). ‘the 
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complainant can be prosecuted for lodg- 
ing a false complaint vat cannot be made 
lable as a defendant in a libel suit. In 
Sanji.t Reddy v. Koneri Rediy (12), there 
was a complaint made before tne oe 

he 
Magistrate referred the matter for enquiry 
to the Police and the statement made before 
the Police Officer was heid to be absolutely 
privileged. The learned Judge relied upon 
the decision of the House of Lordsin Watson 
M.'Ewan (3) and held tnat’ statement made 
by potential witnesses as preliminary to 
going into the witness-box are equally privi- 
ledged as the statements actualiy made in 
the witness-box. In Waston V. M.’Hwan (3) 
there was a sult for libel upon certain state- 


ments which were made by the defendants 


preparatory to their deposing in Court. One 
of the statements was made before a solicitor 
and was covered by the privilege which the 
solicitor enjoyed but the other was made 
to a layman. Even then it was held 
by Lord Halsbury that the statement was 
absolutely privileged. It was observed by 
his Lordship: 

“15 is very obvious that the public policy which 
renders the protection of witnesses necessary for 
the administration of justices must as a necessary 
consequence involve that which is a step towards 
and is part of the admunistration of justice, namely 
the preliminary exemination of witnesses to find 
out what they could prove,” | 

His Lordship was not unmindfal of the 
fact that to some extent it might cause 
hardship in individual cases but after all, as 
it was observed in the judgment, this hard- 
ship was not to be compared with that which 


‘would arise if it were impossible to adminis 


ter justice, because people would be afraid 


to give their testimony, Tha result is that 


I agree with my learned brother taat this 
appeal should pe allowed and the plaiatif's 
Bult dismisssd, 


B. Appeal allowed. 
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widow—Other reversioner added as deferndant— 
Plaint asserting that both reverstoners were, joint 
owners with equal rights—Deoree, if can bo passed 
in favour of defendant reverstonsr also, 
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The mere fact that he 
Adhikari 


-a King, J.—'[his revision petition relates 
to a suit brought by one of two reversioners 
for partition of the estate left by 
Kannu.. Padayachi which had in 
meanwhile been alienated by his widow 
Sundaram to a number of alienees. 
aed was decresd in part and dismissed in 
part. 
that be and defendant No. 28 were joint 
reversioners with equal rights, Defendant 
-No, 28 in. his written statement supported 


one 
the 


The 
The plaintiff asserted in- his plaint 


| the plaintiff's case and asked that a decree 


‘might be given for his share of the property. 
‘There was, however, no decree granted in 
favour of defendant No.’ 28- and ‘shortly 
after the decree was passed, he applied 
‘for a decree in his own favour. 
‘refused by the learned Subordinate Judge 
“and the question whether that refusal- was 
right or -wrong is now before us in this 
‘petition. We have been referred to-two 
Tulings -which deal with a 


This was 


somewhat 


. similar situation on the earlier one of 


book 


which the learned Subordinate Judge has 
‘relied in refusing defendant No. 28 his 
requesf, 
Vishnumurthatya v. Authaiya (1). On the 
other hand there is a case reported in 
Appalanaidu V. Annam Naidu (2) in which 
the opposite® view has been taken, The 
main reason in our opinion for tke position 
in Adhikari Vishnumurthatya v. Authaiya 
(1) is given at p. 156* in these words: 


That 


is -reported in Adhikari 


“When as in the present case plaintiff sues for his 


own shere alone and not as representing co-cwners, 
nothing regarding 
Jegitimately be decided.” 


the - latter's share is or can 


(1) ai M L J 153; 47 Ind. Oas. 533; AIR 1919 


ad. . i 
“(BY AJI R1928 Mad, 535; 111 Ind. Cas, 688, 
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Where a.widow has alienated the estate of her - 
, deceased husband, and one of the two reversioners 
brings a suit for partition of the property alienated 
“making the other reversioner defendant to suit, and 
‘the plaint asserts that both the reversioners were 
joint reversioners with equal. rights and throughout 
the pleadings no distinction is made between the 
two reversioners, the reversioner who is made @e- 
fendant is equally entitled along with the plaintiff 
‘to & decree for his share. 
is. styled as defendant and not as plaintiff is not 
„of any practical importance whatever. 
Vishnumurthatya v. Authatiya (1), explained and 
Seu Dk he, Appalanatdu v. Annam Naidu (3), 
‘relied on. 


É C. R.P. torevise order of the Sub-Judge, 
_Kumbskonam, dated August 22, 1930, 


: Mr- R. Rajagopala Iyengar, for the Peti- 
tioner. ; ' 

Mr. S. Panchapagesa Sastry, for the Res- 
-pondents. a 
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That proposition cannot possibly apy 
to the present case. No doubt the- plaint 
did sue for his own share and did not spe 
fically ask that defendant No. 28's rigt 
should be decreed in the suit. But throug 
out the whole of the pleadings, no distincti 
is drawn between tke plaintiff and defen 
ant No. 28 and when it came to the frami; 
of issues, we find Issue No. 5 framed in the 
words :. | ; 

“Whether alienations in favour of the contesti 


defendants are true, valid and binding on plain 
and defendant No. 28.” 


The respondent to this petition argu 
that there could be no decreein favour 
defendant No.-28 because he has been giv 
no opportunity of putting forward ai 
separate defence which he might have 
urge against- defendant No, 288 clal 
That contention must be rejected in vit 
of the terms of this issue. Itis quite cle 
that the respondent was called upon 
plead and prove any fact which suggest 
that though any particular alienation mig 
not be binding. on the plaintiff, it was J 
binding on defendant No, 28. He has ma 
no attempt, as already stated, to diff 
entiate between the plaintiff and defer 
ant No. 28 in any manner whatever. r 
indeed even in the affidavit which he fil 
against defendant No. 28's application af 
the decree had been given, did he make a 
positive assertion regarding any spec 
pleas which he might have raised agai 
defendant No, 28s claim.-It-is theref 
clear that in the present suit there’! 


been a decision that in so far as alienatic 


are not binding on the plaintiff, they are a 
not binding on defendant No. 28 and the 
seems tO us no -reason whatever W 
defendant No. -2- should not have been giv 
a decree equally with the plaintiff in rege 
to these particular alienations, ‘The- mi 
fact -that he is styled defendant No. 28 e 
not plaintiff No.2 does not seem to us 
be of any practical importance whatev 
We therefore think that this -revisi 
petition ought, subject to certain conditio 
to be allowed and that the decree for wh 
the petitioner asks should be grantec 
him for his half share of what has bi 
found by the learned Subordinate Judge 
constitute the estate of Kangu Padaya 
liable to division. The conditions are t 
the suit in the Court of first instance a} 
be regarded cs if fled. by plaintiff .: 
defendant No. 28 for the whole of Ka 
Padayachi's estate and that costs are 7 
able by both of them om that valuation. : 


‘regard to mesne profits defendant No, | 
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laim shall be limited to mesne profits from 
927 onwards, that 18 to say, from three 
Years befdre he made the application 
which is now under discussion 10 this peti- 
i Defendant No. 28 must also pay before 
decree can be granted to him, the same, 
ourt-fee as plaintiff has paid, Each side 
‘will bear its own costs in this revision-peti- 
on. 


N.S. Revision allowed. 


kakak ETERA 


SIND JUDICIAL COMMISSIONER'S 
i COURT 
First Appeal No. 38 of 1936 
November 23, 1938 
Davis, J. O. AND WESTON, J. 
PREMGIR OHATAGIK AND ANOTRAR— 
DEFBNDANTS—APPBLLANTS 


VETUS 
WAWA COMMUNITY, KARACHI ano 
OTARRS — PLAINTIFFa—KuSPON DBNTS 
_ Decree—Mother entering into compromise decree on 
half of minors—Minors not suing to set it aside 
within time after attaining majority—They cannot 
juestion ts validity and tinding force—Master and 
eervant—Manager of temple given discretion to dis- 
aus pujari—Whether can dismisa him without 
tearing him and assigning any reasons—Hzercrse of 
n must be honest and fair. 

Though a decree can be set aside like other con- 
‘acts onthe ground of fraud, yet, in its nature, it 
liffers from a, contract between two parties, which 
128 not been impressed with the seal of the Vout, 
Jo impressed, ıt becomes a Sovereign order and 
sannot be ignored. (p. 644, col. 1.) S 

So where the minors do not sue to set aside the 
sompromijee decree entered into by their mother on 
their behalf, within time after they attam majo- 
city, they cannot question the validity of the 
decree, and its binding force. Pevanabat V. Thaoo- 
mal Panjcomai (lj, relied on, 

by eanagreement the managers ofa temple 
have been given power to dismiss pujars 1n thelr 
discretion, the managers have power to dismiss him 
Without hearing him and without sssigning any 
reasons fur doing so, they may have good reason for 
their action and yet nos beable to call witnesses 
or prove their case; they must, however, act fairly 
and honestly and not corruptly. The pujurt cannot 
complain that he bas not been heard or miscundauct 
has not been proved to the asatisfuction of the 
Court. Hayman v. Governers of Augby School (2), 
Reg v. Darington School (3) and L. Uoitins v. Charles 
Booth d Uo, Lid. (5), relied on. |p. 645, col. 2.] 


F. A. against the judgment and decree 
passed by Haveliwaia, A. J. O., Sind, 
dated June 2, 1930, 


Mr. Kimatra: Bhurjaj, for the Appellants. 


Mr. Sunderdas Jethanand, for the Rese 
pondents. 


Davis, J. O.—This is an appeal from 
the judgmeat of Hoveliwalu, A J. O. 
asing in District Court jurisdiction decree 
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ing the plaintiffs’ suit for possession of 
the suit property, a temple and connected 
buildings, and for an injunction restraine 
ing the defendants from interfering with 
the worship at the temple and from receiv- 
ing offerings and decreeing mesne profita 
aod directing an account, The plaintiffa 
claim and, indeed, are duly found to be 
Tepresentatives of the Wawa community at 


‘Karachi, sweetmeat sellers, with a right 


to appoint the worshippers and manage 
the affairs of a temple known as Sitla 
Mata in the Garden Quarter at Karachi, and 
they claim lawfully to have terminated the 
services of the defendants as pujaris or 
worshippers, The defendants, on the other 
hand, claim to be the hereditary worshipe 
pers of the temple, that they are not bound 
bya compromise decree entered into in 
1910 by their m>ther on their behalf when 
they were minors, and that, in any case, 
their services were not lawfully terminated 
by the plaintiffs or duly appointed reprec 
sentatives of the Wawa community, 

Only two points were argued before us 
in appeal, and, indeed, they appear to be 
the only two arguable points. For instance, 


it is clear that this is mot a suit to 


which s. 92, Oivil Procedure Code, applies. 
The property is not a public charitable 
or religious trust, and it is a suit to eject 
trespassers, and it was not argued before 


‘us that the suit is bad because of the want 


of sanction; but it is argued, firstly, that 
the defendants are not bound by the come 
Ex. 12, and that in 
defence they can show that they are not 
bound; and; secondly, even if they are 
bound, then their services have not been 
lawfuly terminated under the agreement, 
Now, it appears, there has been for long 
trouble between the Wawa community and 
these pujaris at this temple and as long 
ago a8 October 1901, Chhatagir, the then 
pujart entered into an agreement with the 
managers of the community whereby he 


- agreed to be of good behaviour and to 


render himself liable to eviction if he were 
not. The deed is called a trust deed, but 
this is clearly a misnomer. Some years after 
Chhatagir regretted this agreement, and he 
filed Suit No. 333 of 1910 for a declaration 
of his proprietary rights or in the alter- 
native for a declaration that he and his 
chelas were hereditary pujarts of the temple, 
but during the pendency of the suitehe 
died anù ıt was continued by his widow 
Umibai, mother of the minora Premgir 
and Keshcwegir, the present defend&nts, 
Now, this compromise, Ex. 22, has been 
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made a decree of the Court and isnct a true interest of the minors, by an ord 
nullity, The appellants did not sue to x. 21, dated April 26, 1912, almost 
set it aside within the time allowed after month after the compromise was sigae 
-their minority or at all, and we do not ‘The appellants must fail on this point. T] 
, . think they can question its validity and next point taken is that assuming the appe 
~ binding force in their defence in thege lanis are bound by the compromise, t: 
> pgxceeedings. It is argued that ae a contract terms of the agreement were not faithful 
' embodied ina decree, like any other cono- ‘carmed cut by the managers of the Way 
‘tract, it can be set aside on the groundof community. It is said that before tl 
“fraud or cther grounds, so in defence its appellants were dismissed, there skou. 
* nullity'can be pleaded to defeat the plainte have been an inquiry by impartial me 
iff's claim, but though a decree can be set and in this case there has been no su 
aside like other contracts on the ground of inquiry, one of the two Judges, Pahblajra 
fraud, yet, in its nature, it differs from a in particular, having sworn an affidavit: 
contract between two parties, which has the suit brought in 1929 to the effect thi 
‘not been impressed with the seal of the the appellants are guilty of misconduct, ac 
' Court. Bo impressed, it becomes a Sovereign reliance is placed particularly on the cas 
order and cannot be ignored. In a case -in Hayman v. Governors of Rugby School ( 
of. this Oourt, Perandbat v. Thaoomal but that case does not help the appellan 
_ .Panjoomal (1) Kenuedy, J. O. dealing with much, for in refusing leave to amend, tt 
an award filed in Oourt and which bad not Vice-Onancellor said (p. 87*): 
been set aside in a suit said: “It is impossible for this Oourt, when Paliame 
“But assuming the facta to be stated and assum- has put it so absolutely in the power of the gover 
ing that by a proper proceeding it would have been 128 body, to interfere. 1 repeat that according 
possible for Pevandbai to have obtained rescission tle construction of the Act of Parliament, my oF 
of the award and a declaration thatthe award was Dion 18, that every head master of a public soho: 
not binding on any of the parties to the reference, thatis, of the great public schools—tor I belie 
the’ question still remains whether she is entitled every one of them is subject to this Act (Publ 
to proceed: with her suit on the basis that she need Schools Act, 1868, 3 and 32 Vict. o, 118)—th 
take no notice of the award. We are of the opinion Very head master is as much at the mercy of ti 


that she cannot. Jt is no doubt well established governing body asa coachman-is-at the mercy 
that in a cage of a conveyance or al instrument no his master, and can be dismissed with or witho 


‘one is bound to sue to rescind a void conveyance ‘Teason, they are not obliged -to give any reas 
‘or instrument although he may, if eo advised, do Whatever, and the Court must presume. that thi 


so. Thus a minor who has alienated his property is exercise their discretion properly, unless the co 
not bound to bring an action for the rescission of ‘rary can be distinctly shown, fo eae 

the deed or conveyance. He may proceed to deal lt is true that the position of Dr. Hayma 
‘with hie property as if the conveyance which isan in that case was governed by an Act « 
actual nullity had never existed. But however true 1868 by which he held office at tl 


this may be, a8 regards conveyance and other in- 2 
struments executed by private parties, there ie no -pleasure of the governing body and w: 


warrant for the doctrine that an order of a Court consequently liable to be dismissed witho 
Bane Peona Ee a a T ie notice and without any reason bein 
, without the formal order of the Court which passe ; d. th bable intenti f il 

e daana or ohne ior Court.” assigned, the probable intention o 
pe Perera ere he - Legislature being to avoid contests in tl 
i , Courts, yet it is clear that the power ~ 

- “But where there isa tribunal having jurisdiction gianic, 
and there are parties over whom that jurisdiction dismissal ; without hearing and withor 
ia exercised and the Court has issued its decree, it TOasons given, May, in Certain cases, l 
is not open to anybody to treat that decree as a exercised, the.only condition being that tł 
nullity. On the contrary, it must be taken, until power must be fairly and honestly exercise 


it is set aside by due course of law, to be valid : . . . 
_ being in effect the command of the Sovereign wae in ‘Reg v. Darlington School (3), in whi 


..' which regulates the ‘relation of the parties to the . the governing body, incorporated by Quere 
at a Hate and to jhe others.” Elizabeth, had a power of dismissal for ar 

: ith respect, we think that that judgment just cause, ıt was held by the Queer 
. ‘correctly states the law, and we do Bench and the Court of Exchequer, affiri 
,,/ not think the defendants can plead that ing their judgment, that by the terms 
.; “the consent decree lawfully entered into on the Oharter the governors might, in the 
„s their behalf, and which is etill in force, discretion, remove. a master witho; 
_ + does not bind hem. We would add, how- . summons or hearing and although no charg 
vrn shat’ ther we oe the eee against him had peen exnibited or mad 

ere was nothing improper in an j 

“Way qlth this compromise which. was eps aa WR SBT piace aman Jaa 
-- 6d by the Court, we have no doubt, ‘inthe (3) (1815) 6 Q B 682;14 LJ QB 87, . 


-~ (I AIR 1926 Sind 15; 68 Ind. Oas. 744. * Page of (1874) 18 Eq.—[Ed] 
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(he judgment of the Court of Queen's 
ench was delivered by Lord Denman. 
-ord Denman there says: (p. 695*) 
““They’—that is the governing body—‘are bound 
9 remove any master whom according to their 
sound discretion they think unfit and improper for 


she office; and as that discretion may possibly be’ 


well-exercised for defects of various kinds, not 
amounting to misconduct, so there may be mis- 
conduct incapable of proof by witnesses, but fully 
known to the governors themselves, on which they 
could not abstain from exercising their power of 
removing the master without the abandonment of 
their duty’ Then he stated that-a bye-law had 
been passed, and they held that to be invalid. Then 
Lord Denman further says: But they might be 
reasonably satisfied of the truth of the charges, 
without possessing any means of proving them by 
evidence; and even if they had no charge before 
them, they might still, in the exercise of their dis- 
cretion, remove him from reasonable cause. The 
prosecutor “the prosecutor of course here was the 
school master’’—has denied the charges and the 
trial, but he does not deny the exercise of discre- 
tion, which might have been disproved, in fact, as 
by showing that malicious feelings against the 
master were indulged by the governors, or that they 
had eome interest to servein promoting another to 
his place. The allegation of removal in the exercise 
of discretion, is an independent allegation which 
the prosecutor does not deny, though it is accompani- 
ed with reasons which on the trial he disproved. 
But the powers of the governors so to remove 
justifies their so doing; and it is not to be restricted 
by any opinion which we may form of the reasons 
on.which they may have been induced to exert it.” 

If therefore the agreement of 1910 gives 
the managers power to dismiss in their dis- 
cretion, the appellants cannot complain that 
they have not been heard or. misconduct 
has not been proved to the satisfaction of 
the Court. Now the terms of the agreement 
give the managers of the community as 
represented by Matanomal and Mulchand 
or those nominated to succeed them after 
their death wide powers, Paragraphs 7 and 8 
of the agreement are as follows : 

“7, That if at any time the plaintiffs commit 
any act of, misconduct or mismanagement in the 
opinion of Matanomal Devanmal, defendant No 1, 
and Mulchand Assoomal, defendant No. 2, or if at 
any time the plaintiffs become in the opinion of the 
aforeeaid defendants Matanomal and Mulchand for 
any reasons whatever, which they will not be bound 
to disclose, unfit or oe of acting as managers 
or servants of the temple, the defendants shall be 
entitled to turn them out from the temple premises 
and every portion of the aforesaid plot and dis- 
penes with their services and the plaintiffs shall 

ave absolutely no right to oppose and shall have 
no right to question 
the dismissal. 

8. That inthe event of death of any or either of 
the aforesaid defendants, 4. e., Matanomal and 
Mulchand, their place would be taken by any other 
person of the defendants’ community as is from 
time to time nominated by the defendants’ com- 
munity for the above purpose.” — 


It appears then that Matanomel and 


*Page of (1845) 6 Q: B.— [Bd] 


e validity and propriety of 
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Mulchand were given power to dimiss the 


plaintiffs in their discretion; they need not -> 


give reasons for much the same cause that 
governors’ of a school need not give reasons 
when they dismiss the head master; they, 
may have good reason for their action and 
yet rot be ab’e to call witnesses or prove 
their case; they must act, however, fairly 
and honestly and not corruptly. There is 
in this case no doubt that Messrs. Mal- 
chand and Pahlajrai were duly appointed in 
pluce of Messrs, Matanomal and Mulchand- 
in a meeting of the community on April 7,. 
1934. They gave the appellants every 
opportunity of being heard, though they 
need not have done so under the terms of 
the agreement, and the appellants refused, 
without good cause, to avail themsalves of 
the opportunity and these two gentlemen 
gave it as their opinion that the appellante 
were unfit to continue as pujaris of the 
temple and notice to quit was accordingly 
given, But, itis said, that Mr. Padlajrai 
could not have given an honest or unbiased 
opinion because he had, in proceedings in 
Court in asuitin 1929 the predecessor to 
this suit, which was withdrawn with leave 
to bring a fresh suit, sworn an affidavit to 
the effect that the appellants were guilty of 
misconduct and that in In re Fremington 
School (4), tbe Vice-Chancellor had held 
that an inquiry was vitiated by the fact 
that three members of the governing body 
had already in writing expressed their belief 
in the guilt of the school master and he 
left the governing body to re-consider the 
matter, in the meantime granting an injunc- 
tion, But the same three trustees with another 
trustee, who it appears was also adverse to 
the master, sat again, and again came to 
the same conclusion. and the learned Judge 
let the governing bcdy then have its way; 
and it is clear that if in cases of this kind 
the expression of a previous unfavourable 
opinion is to diequalify, it might be dificult 
for there domes.ic tribunals to carry ou 

their duties. < 


It was a mere accident that the suit of 
1929 had to be withdrawn, and that this 
particular defence was open to the appel- 
lant. Unless the community had good 
reason for believing the pujaris gailty of 
misconduct, they would never have brought 
the suit in 1929, no affidavits would bave 
been sworn in that suit nor would this suit 
have ‘been necessary. The decision to @is- 
miss the eppellants was only taken as the 
result of inquiry and opinions formed from 


(4) (1847) 11 Jur. 431, 
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that inquiry, and it appears to us to matter 
not whether thcse qualified to dismies did 
or did not express, their opinion before 
nctice was given. It is necessary only that 
the cpinion shculd be fairly and honestly 
formed.and the power of dismissal fairly 
and honestly exercised : 

“All tbat be can ask the Court in cases of this 
character ia whether the act of the defendant was 
an honest and bona fide exercise of their powers 
under cl. 11 of the agreement: L Collins v. Charles 
Booth & Oo., Ltd. (5) at p. 14." 

In cur cpinion, Messrs. Mulchand ard 
Pohlejroi exercised their discretion and 
their powers fairly and honestly and the 
services of ihe appellants were lawfully 
terminated and they must go. There re» 
maine, however, the question of mesne pro- 
fits ard accounting tothe Receiver, but the 
respondents do not wish to press tre appel- 
lants bardly, and their learned Advocate 
stated in Court that he would agree that 
the decree be varied‘ so that no order as to 
mesne profits or accounts would be made, 
and the order of the learned Judge will be 
varied accordingly. Otherwise, the order of 
the trial Court is affirmed, and the appeal 
dismissed with costs. 


-De Decree varied. 


(5) 17 8 LR 9 atp 14; 80 Ind. Oas. 958: AIR 
1991 Sind 106. 


CALCUTTA HIGH COURT 
Civil Rule No 258 of 1938 
December 8, 1938 
7 . NBN, J. 
BHABANI OHARAN LAW Anp 
OTRRRE—DECRBE-ROLDARS— PRTITIONERS 
` versus 

BAIKUNTHA SAHA anp oTHBR5— 

! : Opposite PARTY 

Bengal Agricultural Debtors Act (VII of 1938), 
s. 34—Court receiving norice under s. 34 after pro- 
perty is sold in execuiton to siranger but before 
payment by him of full purchase price—Debt, whether 

nding at such ttme— Proceedings, if can be stayed— 

otice under 8. 34 received by Court after execution 
sale—Application by decree-holder moving Court 
against stay order made in time—Subsequent applica- 
tion by auction-parchaser to be made party made out of 
time, whether can be alloned 

The proceedings in respect of the debt would be 
deemed to be pending in the Court on the date of the 
receipt of notice by the executing Conrt under s. 32, 
Bengal Agricultural Debtors Act, when such notice 
is received by the executing Court after the property 
hgs been purchased by a stranger at an execution sale 
apd he has deposited 25 per cent. of the purchase 
price byt before the balance is paid into Oourt, as 
no question of the decretal debt being satisfied either 
in whofe or in part arises until the sale price in full is 
depcsited in Court. Merely because a sale in execu- 
tion has taken place, the debt is not wiped out nor 
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does it cease to exist. The purchaser being a stranger 
the debt cannot be said to have been liquidated by 
set-off or appropriation of purchase price toward: 
it. f 
Oase-law discussed | : ; 
"here the executing - Oourt receives notice unde: 
a. 34, Bengal Agricultural Debtors Act, to atay thi 
proceedings, after the execution sale has taken place 
the decree-holder is competent to move against th 
stay order without joining the auction-purchaser as | 
party. Hence if the decree-holder’s ap licatiol 
against the stay order is filed in time, subsequen 
application by the auction-purchaser to-be made : 
party, though filed out of time should be allowed, as 
the application for joining the auction-purchager a 
party is made not becauae the auction-purchaser is! 
nece party but in order thet the matter may b 
decider in the presence of all parties. [p. 648, col 
lt. 34 vor : 
O. Rule from the order of the Second Cour 
Munsif, Feni (Noakhali), dated Novembe: 
30, 1937. j SAS tan 


Messrs. Bijoy Kumar Bhattacharjee ani 
Satyendra Nath Mitra, for the Petitioners. 


Messrs. Bhagirath’ Chandra Das.. an 
Paritosh Sarkar, for the Opposite Party. 


Order.—This Rule raises a questio: 
regardip g the interpretation of certain prc 
visions of the Bengal Agricultural Debtor 
Act. The facts briefly are as follows;—Th 
petitioners Bhabani Charan Law, Tarir 
Charan Law, and Satish Charan Law obtair 
ed a decree for rent amounting to Rs. 344-4- 
against their tenants and in execution. there 
of put the taluk to sale. On June 19, 193, 
the sale was held and one Akhoy Kume 
Saha was declared to be the purchaser .C 
the taluk for Rs. 580. He paid down th 
deposit of 25 per cent. of the purchas 
price in accordance with the provisions ¢ 
O. XXI, r. 84, Civil Procedure Code, an 
was directed to pay in the balance witl 
in 15 days,¢ e. by July 3,. 1937. Betwee 
June 19, 1937, and June 13, 1937, the judy 
ment-debtor applied to the Debt Settleme 
Board of Fazilpur in accordance with tl 
provisions, of s. 8, Bengal- Agricultur 
Debtors Act, for a settlement of his deh 
The Board sent a notice to the Court í 
the Munsif where the execution procee 
ings were pending stating that’ e 
application had been made to the Board t 
the -judgment-debtor for -the settleme! 
of his debt. The notice was issued in accor 
ance with the provisions «fs. 44, Beng 
Agricultural Debtors Act, ani it was receive 
by the Court on June 30, 1437, before tl 
deposit of the balance of the purcha: 

rice had been made. Thereafter, , tl 

alance was paid and the case came up f 
confirmation of saleon July 24, 1937. C 
that date the learned Munsif stayed furth 
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roceedings and fixed November 30, 1937, 
or further orders: On September 16, 
937, the auction-purchaser applied to have 
he stay order set aside. The matter was 
oard and decided on November 30, 1937, 
nd the learned Munsif held that the 
roceedings should remain stayed under 
. 34, Bengal Agricultural Debtors Act, 
s the sale was not complete and as the 
‘ebt had not been extinguished on the 
late on which the notice under the afore- 
aid section had been received by him. 
coe this order the decree-holder obtain- 
id a Rule from this Oourt. In his application 
he auction-purchaser was not made a party. 
\fter the Rule was issued the auction-pur- 
haser applied to be joined asa party and 
upported the petition of the decree-holdaer. 
“he decreerholder also made an application 
raying that the auctionspurchaser may be 
olined as & party. These applications are 
esisted by the opposite party who is the 
udgmentedebtor. It was pointed out on 
ig behalf that the right of the auction-pure 
haser to move against the order of stay 
s ‘barred by limitation and it was urged 
hat he should not be permitted to join 
o the application at this late stage, In 
ny opinion the application to join the 
actionspurchaser as a party should be 
llowed, The decree-holder was competent 
0 move against the stay order without 
Oining the auction-purchaser a3 a patty. 
“his petition was in time, The present 
pplications for joining the auction-pur- 
haser as a party have been made not 
ecause the auction-purchaser is a necessary 
arty butin order that the matter may be 
lecided in the presence of all parties. `I 
iccordingly allow the auction-purchaser to 
-joined as a party to the present proceed- 
ag. - 

‘The next point for determination is 
vhether the learned Munsif was right in 
taying further proceedings, Now s. 34, 
3engal Agricultural Debtors Act says that 
vyhen a debtor applies to the Debt Sattle 
nent Board, for the settlement of a debt 
n respect of which asuit or proceeding 
s pending in a Oivil Oourt, the Board 
hall -send the Oodurt a notice in the 
yrescribed manner of such application and 
hereupon the suit or proceedicg shall be 
tayed until the Board has either dismissed 
he application or made an award thereon. 
[he first point for consideration is whether 
here was any proceeding pending in the 
Jourt in respect of the debt of the judgment- 
lebtor at the time when the notice was 
ssued to the Civil Oourt by the Debt Nettie- 
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ment Board. The learned Advocate for 
the petitioner points out that the notice 
was received on June 30, 1938, and he 
argues that by that date there was no 
proceeding pending with respect to the 
debt. His argument is ‘that by the sale 
ên June 19, 1937, the debt was wiped out and 
ceased to exist and therefore the proceedings 
which were pending, t.e. the proceedings 
for the confirmation of the sale were not 
with respect to aoy debt. In support’ of 
this argument, the learned Advocate for the 
petitioner relies on the case in Jatindra 
Mohan v Surendra Mohan (1), and on the 
cases in Naristngha Chandra Nandi v. 
Kedar Nath (2), Manindra Mohan Roy v; 
Bepin Behari (3), Satyendra Mohan v. 
Nibaran Chnadra (4), Jaga Bandhu Gobinda 
Chandra Probhat Chandra Roy v. Bhusai 
Begari (5), Ramendra Nath Mondal v, 
Dhananjoy Mandal (6) and Jatindra Mohan 
Mandal v. Elahi Bux (1). R 

In my opinion all these cases can be 
distinguished from the present one, In 
all the cases reported in 410 W N and 
42 O W N the purchaser of the property 
in the execution sale was the decree-holder 
and the Court held that by” this sale 
the decree-holder’s debt was liquidated 
either completely or when the purchase 
price was less than the decretal dues to 
the extent of the price realised on the 
ground that the price fetched was sateoff 
against the decretal dues. These cases are 
distinguishable’ from the present one where 
the auction-parchaser is mot the decrees 
holder and where the decretal dues have 
not been liquidated by any set-off or 
appropriation of the purchase money towards 
them. In Jatindra Mohan v. Surendra 
Mohan (1), the auction-purchaser was not 
the decree-holder but there the purchase 
money had already been deposited by the 
auctioa-parchaser and before the ‘notice 
under s.31t, Bengal Agricultural Debtors Act, 
was received, there had been an order for 
rateable distribution of the sale pr asads, 
In these circumstances this QCoart held that 
the debt had been extinguished. In the pre- 


(D A IR 1938 Oal. 549; 182 Ind Oàs. 6:6; 430 WT. 
-19 ROY. 

ch 410W N 1307; 176 Ind. Oas. 330; ATR 1937 
Oal. 713; ILR (1938) 1 Oal. 345; 660 L J433; 11 R 


O 77. | 
(3) 41 O W N 1386, I L R (1938) 1 Oal. 597. 
(4) AL R 1937 Oal 398; 172 Ind. Oas. 233; I L R 
(1937) 2 Oal. 478; 41 O W N 928; 10 R O 353. t 
(3) A I R1938 Oal. 256; 178 Ind. Oas 314; 420 
-1L R O 343, | 
ee IR 1938 Cal. 261; 118 Ind, Oas. 136743 O W 
N 213; 11 R O 329. 
(7)42 O W N 530. 
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sent cace, the eale price had not been deposit- 
edion the date of the notice. The sale was 
no; completé. There could be no question 
of he decretal debt being satisfied either in 
whole cr in part until the sale price was 
deposited in Court. In the circumstances of 
this case, I am of opinion that the debt wag 
still in existence and that the proceedings 
pending in the Court were with respect 
to this debt. That being so, the learned 
Munsif had no other course open to him 
but to ‘stay farther prceceedings. I accord- 
ingly uphold the order of the learned Munsif 
and discharge this Rule with costs, the 


hearing-fee being arsesced at. one gold 
mohur.. ; ; 
| 8. _ Rule discharged. 


LAHORE HIGH COURT 
Second Appeal No. 786 of 1938 
February 13, 1939 

i Bulpe, J. 
JAI NARAIN AND OTRERS— PLAINTIFES 
— APPBLLANTS 
VeETsUs 
Musammat PARSANI—DsrenpantT—‘ 
: RESPONDENT 

Oustom (Punjab) — Succession —Gaur Brahmans of 
Sonepat Tahstl — Collaterals of fourth degree v. 
daughtere—Riwaj-i-am— Riwaj-i-am unsupported by 
instances — Evidenttary value of — Entries not in 
conformity with general custom— Still they carry great 
weight. 

According to the riwaj-t-am of Sonepat Tahsil, 
among Gaur Brahmana of Sonepat Tahsil, Dis 
trict “Rohtak, collaterals in the fourth ; degree have 
preferential right to succession against daughters, 

. Riwaj-t-am must be looked upon as a strong piece 
of evidence even-if it is not supported by any in- 
stances Begv. Allah Ditta(2), relied on. 

Entries in a riwazt-am of a district ca great 
weight though the entries are not in Peni nag E with 
oS ee custom. Bahadur v. Nihal Kaur (3), 

on, ~ 


Mr, L. M. Datta, for the Appellants, 
Mr. F. C. Mittal, for the Respondent. 
Judgment.—The plaintiffs, who are the 


collaterals in the fourth degree of ong: 


Kishnu, a Gaur Brahman of Village 
Rabmana in the Sonepat Tahsil of Rohtak 
District, sued for possession of mortgagee 
rights in 2. bighas and 8 biswas of land. 
The property was mutated in the name of 


Musammat Mathri, widow of the pre-déceased ' 


son of Kishnu, after the death of Ki 

On the death of Musammat Meee 
clfimed by her daughter. Mesammat 
Pareanl, This claim was contested by the 
plaintifs in the present case. The trial 
Qourt decreed the plaintiffs’ suit but on 
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appeal it has been dismissed by the learned: 
District Judge. The main point for- deci- 
sion in the case was whether according to 
custom governing the parties, the plaintiffs 
who are collaterals in the fourth degree of 
Kishnu have a preferential right to succeed 
to the property in dispute. The riwaj-i-am 
of the Delhi District (in which Sonepat 
Tahsil was originally included) was admit- 
tedly in favour of the plaintiffs but the 
learned District Judge has decided agajnst 
them on the strength of the judgment 
reported in Not Ramv. Kishan Devi (1). 
This judgment can, however, only be looked 
upon as one instance in favour of the 
defendant and cannot, in my opinion, be 
considered to be sufficient to rebut the pre 
sumption in plaintiffs’ favour raised by the 
riwajyicam. The learned -Counsel for the 
respondent urged that the riwaj-i-am was 
not supported by any instances, but it has 
been held in Beg v. Allah Ditta (2), that, 
even in the absence of instances, the riwaj-t- 
am must be looked upon as a strong piece 
of evidence. The learned Oounsel for the 
respondent then referred to general custom, 
and also argued that entries in the 
riwaj-t-am against the rights of woman do 
not carry great weight. The arguments, 
however, cannot be accepted in view of the 
recent Full Bench decision reported in 
Bahadur v. Nihal Kaur (3). Jn my opinion 
the respondent has failed to rebut the pre- 
sumption arising from the riwaj-t-am in 
Plaintifi’s favour. I therefore accept the 
appeal and restore the decision of the trial 
Court with costs throughout. 


8. Appeal allowed. 


(1) A IR 1935 Lah, 590; 155 Ind. Cas. 1080; 17 L 84; 
27 PLR 375:7 R L 83l. 


310; 32M LJ 615; 19 Bom. LR 388; 15 A L J 525; 310 
W N82: 380 LJ175(P O). 
(3) A IR 1937 Lah. 451; 169 Ind. Oas. 909; IL R; 


7 
1937 Lah. 594; 39 P L R 319; 10 R L 81 (F B). 





ALLAHABAD HIGH COURT 
Oivil Revision Application No. 360 of 1933 
April 25, 1939 
MULLA, J. 

MUNIOIPAL BOARD, JAUNPUR, Turovagg 
Tue OHAIRMAN B. RAM PRASAD— 
APPLIOANT 
versus 

BANWARI LAL—Opposits Party ` 
U.P. Municipalities Act (II of 1916), s. 164—Ap- 
plicability —Personentitled to refund of octroi duty 
under rules of Municipal Accounts Oode, whether Aa: 


- 1939 


remedy in Oivil Court—S. 184, if applies to such ease 

—Oontract Act (IX of 1872), 9 188—Agent—Authority 

of — Agent authorised to receive payment due to 

principal—Amount neither transferred nor assigned 

to him in his own right—Agent, whether has authority 

to institute suit for recovery of same—Princtpal and 
gent. 


A person entitled to refand of ootroi duty under — 


the statutory right conferred npon him by the Munici- 
pal Acconnts Code must be desmed to have a remedy 

a Court of Law unless itis found that his claim is 
barred either expressly or by necessary implication 
by any provision contained in the Municipalities Act 

or in the Municipal Accounts Code. Section 164, 

U. P. Municipalities Act, cannot apply to such a anse 

use the claim to recover an amount as refund of 
octroi duty under the Rules of the Municipal 

Accounts Oode does not involve any objection to 

valuation or assessment or the questioning of the 

liability of a person to be assessed or taxed. Mul- 

chand Ram Prasad v. Municipal Board, Banda (1), 

Municipal Board, Bareilly v. Abdul Azis Khan (2) 

and Municipal Board, Benares v. Krishna & Oo (3), 

distinguished. Munna Lal v. Municipal Board, Cawn- 

pore (4), followed. [p 850, aol. 2.) 

_ A person who ja entitled toa certain amount hasa 
ight which is clearly divisible into two parta—the 
right to recover and the right to receive payment. If 

the amount itself is transferred or assigned in accord- 

ance with the law both the righte pass to the trans- 
feres or the assignee. It is open to the person hav- 
ing title to delegate only one of the two rights which 
he possesses, namely the right to receive payment. 
, Buah 8 delegation does not necessarily involve also the 
delegation of the other right to recover. The autho- 
rity of an agent is strictly limited to acts which aro 
permitted by the principal either expreasly or by 
eter aa implication. Where the amount due to 
incipal is not transferred or assigned tothe agent 
his own right, nor is the agent expressly authorized 
torecoverthe amount, the mere fact that he waa 
authorised to receive payment of the amount doesnot 
necessarily imply any authority to recover it by in- 
etituting a legal process, [p. 651, col. 2.] 


O. R. App. against the order of the Munsif, 


Jaunpur, exercising powers of J udge, Small 
Oause Oourt, dated July 21, 193°. 


Messrs, B. Malik and Lakshmi Saran, for 
the Applicant. 


Mr. B. N. Misra, for the Opposite Party. 


Order.—This is an application under 
S, 25, Small Cause Courts Act, by the 
Municipal Board of Jaunpur seeking 
revision of a decree passed by the learned 
Munsif, Jaunpur, in the exercise of Small 
Oause Court powers in a fuit brought by 
the opposite party Banwari Lal to recover a 
certain amount as refund of octroi under 
the rules laid down in the Municipal 
Accounts Code. The circums'ances which 
led to the institution of the suit may briefly 
be stated. Between May 14 and 18, 1937, 
a number of merchants in Jaunpur des- 
patched goods outside the Municipal limits, 
As octroi duty would have been leviable 
on those goods if they had been imported 
within the Municipal limits, the exporters 
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became entitled to receive payment of a 
sum equivalent to that duty as refund under 
r. 178. Municipal Accounts Code which runs 
as follows : 

“A person who exports from a Municipality any: 
goods on which if they were being imported octroi 
would be leviable shall be entitled to receive payment: 
of a sum eqaivalent to that octroi. This payment 
shall be described as refund.” 

The Municipal Accounts Code also pres- 
cribes a certain procedure for obtaining 
payment of refund. The material provision, 
in this connection is to be found in r. 184 
which runs as follows: 

“In order to obtain payment of a refund, the 
exporter shall cause to -be presented at the head 
octroi office an applicationin Form 59, Columns 1 to 
10 of the form shall be filled in before presentation 
and the form shall be signed by the exporter or his 
representative authorized in writing in this behalf. 
The application may then be presented by the ex- 
porter in person or by a representative of the exporter. 
The entry in column 4 of Form 59 is sufficient 
authority for payment of refund to the person 
named," 


In conformity with this Rule, twenty 
separate applicatiors were made on behalf 
of the exporters In Form No 59. It may 
be noted bere that the plaintif had admit- 
tedly nothing to do with the preparation or 
presentation of these applications as requir- 
ed by the Rule; nor was his name mene 
tioned in column 4 of any of these appli- 
cations as that of the person to whom 
according to the Rule payment of refund 
could be made. There ie, however, in each 
application an endorsement at the end 
containing a request to the Municipal Board 
to pay the refund duty to the applicant. 
The endorsement in each case is signed 
either by the exporter or his authorized 
representative. The procedure prescribed 
in the Municipal Accounts Code was follow- 
ed with regard to these applications and 
it is admitted that they were duly pre 
sented and entered in the Refund Ledger ag 
required by r. 186. Now according to the’ 
Code these applications could be presented 
at the head Octroi Office either by the 
exporter or by the person authorized on the 
application to receive payment within one 
month of tbeir registration in the Refund 
Ledger and in that case, the Municipal Board 
would have been bound to make payment 
of the refund. It is admitted that the 
applications were not presented within that 
period and kence the claim forrefund based 
on them lapsed under r. 192 which runs as 
follows : 

“Tf an application for refund is not Presented for 
payment within such period not exceeding one month 
after the registration of the application in the 


Refund Ledger as the Board may determine, the’ 
slain shall bo considered to have lapsed.” 
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There is, however, a rule in the Code pro- 
viding for the revival of lapsed claims 
which runs as follows: 

“Rule 193. If the claim is subsequently revised, 
the original application must be produced with an 
explanation of the delay Ifthe Refund Ledger hag 
not been closed for the month under r. 19}, the appli- 
cation shall be dealt with as if the claim had not 
lapsed. If, however, the Ledger has been closed, the 
application shall be re-numbered and re-dated and 
fresh entries made in columns! to 5 of the Ledger 
in the same manner as for a new applicaticn. 

Provided that no application for the revival of the 
claim sholl be entertained if presented after three 


months from the date of the registration of the original 


$ 


application in the Refund Ledger.’ 

[n conformity with this Rule, the plaintiff 
presented ‘the aboveementioned twenty 
applications along with two others, In the 
petition made by the plaintiff while present- 
ing these applications he gave an explana- 
tion’ of the delay as required by r. 193. 
Tha exeeutive officer of the Municipal 
Board accepted the explanation in respect 
of two applications and accordingly granted 
refund of the amount due on their basis. 
As regards the remaining twenty applica- 
ticns which form the subject-matter of the 
present case, the executive officer appears 
to have instituted an inquiry into the truth 
of the explanation of delay furnished by 
the plaintiff and finding as a result thereof 
that the explanation was not correct, he 
dismissed them all and refused to make 
any payment on their basis. The total 
amount due under these applications was 
Rs 63 10-0 and in order to recover that 
amount, the plaintiff instituted the suit out 
of which the present application in revision 
arises. The two main grounds on which the 
euit has ‘been resisted by the Municipal 
Board and which alone have to be consi- 
dered for the purposes of the present appli- 
cation are: firstly, that the plaintiff is not 
a person authorized to recover the amount 
in dispute and is-not, therefore, entitled Lo 
maintain the suit; aod secondly, that the 
suib does not lie within the cognizance of 
the Civil Court. I shall deal first with the 
latter ground which to my mind is not 
tenable. The argument on behalf -the 
applicant is that the jurisdiction of the 
Oivil Court is barred by s. 164, U. P. Muni- 
cipalities Act (Jf of 1916), which runs as 
follows : 

“No objection shall be taken to a valuation or 
assessment, nor shall the liability of a person to 
ba assessed or taxed be questioned in any other 
ete or by any other suthority than is provided 
in ot. 


Jn suppo?t of this contention the learned 
Oounsel for the applicant relied upon the 
following three decisions of this Oourt: 
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Mulchand Ram Prasad v. Municipal Board, 
Banda (|), Municipal Board, Bareilly v. 
Abdul Aziz Khan (2) and Municipal Board, 
Benares v. Krishna & Co. (3), Having 
carefully considered all the cases, I find’ 
that they do not lend any support to the 
warned Counsel’s contention and have no 
application to the facta of the present case. 
It is, in my opinion, perfectly clear that. 
s. 164 cannot possibly apply to the-pre;, 
sent case because the claim to recover, 
an amount as refund of octroi - duty. 
under the Rules referred to above does, 
not involve any objection to valuation or. 
assessment or the questioning of the. lia- 
bility of a person to be assessed or taxed. 
In fact no question either of valuation or' 
assessment orof the liability of a person 
to be assessed or taxed arises at all in 
the present case. All that the plaintiff 
seeks is to recover a certain amount to 
which he says he is entitled under the. 
rules laid down in the Municipal Accounts 
Code. The learned Counsel forthe appli 
cant had io concede iu the’ course of his 
arguments that e. 164does dot apply in 
terms to the present case and further that 
there is no provision either in the Municipal 
Accounts Code or in the Municipalities Act 
under which a person entitled to refund of. 
octroi duty can enforce his right if-it is: 
unjustly or arbitrarily denied by the 
Municipal Board, Nor is there any provision 
for any appeal to any authority prescribed’ 
by the Municipalities Act against such a 
denial. A person entitled to refund of 
octroi duty under the statutory right 
conferred upon him by the Municipal 
Accounts Code must be deemed tohave a 
remedy in a Court of Law unless it is 
found that his claim is barred either 
expressly or by necessary implication by 
any provision contained in the Municipali- 
ties Act or in the Municipal Accounts Oode. 
In the present case the applicant has 
entirely failed to show that there is any 
such provision as would bar the plaintiff 
from enforcing his right in a Court: of 
Law. It must therefore be held that this 
suit was not beyond the cognizance of the’ 
Civil Court. None of the cases relied upon 
by learned Counsel for the applicant has 
decided anything to the contrary. In 
Mulchand Ram Prasad v. Municipal Board, 


sae AIR 1936 All. 517; 96 Ind. Oas 5,24 A L J 
b) 


(3) (1934) AL J 789; 152 Ind. Oas. 792; A I R 1934 
All. 795; 1934 A L R 1049; 57 A 219. 
(3)A IR 1935 AIL 760; 156 Ind. Oas. 241; (1938) 
oe 635; 57 A 216;7R A 1060; 1935 ALR 
(2). os, 
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. Banda (1) all that was held was that: 

“where ‘according to the rules the right of an 
exporter of goodsto get refund depends on his 
adopting the procedure for obtaining a refund, his 
failure to comply with such procedure prevents 
him from putting any claim to the refund in the 
Oivil “‘Court.’” 


This obviously has no application to 
the -present case where it is admitted that 
the procedure as laid down in the Munici- 
palAccounts Code was duly followed in 
respect of all the applications which ara 
the ‘subject-matter of the suit. In Munici- 
pal Board, Bareilly v. Abdul Azie Khan (2) 
it was held that : 

“where a liability which did not exist prior to 
the enactment iscreated by the statute which at 
the same time gives a special and particular remedy 
for enforcing it then unless a contrary intention 
appears, the remedy provided by the statute has 
tobe followed and it is not competent to a-party to 
pursue other forms of remedy.”’ 


Upon this principle the claim of the 
Municipal Board, Bareilly, in that case 
to recover certain octroi dues by means 
of asuit inthe Civil Court was repelled, 
This decision necessarily implies that where 
no special remedy is provided for the 
enforcement of a liability imposed by a 
particular statute, the ordinary Tight to 
institute a suit in the Oivil Court remains 
intact. In the present case it is admitted 
that there igno special remedy provided 
either by the Municipalities Act or by the 
Municipal Accounts Code for the enforce- 
ment ofthe right torefund of octroi by a 
person who acquires that right. It follows 
therefore that the case relied upon by the 
learned Counsel for the applicant affords no 
authority in the present case for holding 
that the Civil Court has no jurisdiction to 
entertain the suit. In Municipal Board, 
Benares v. Krishna & Co. (3) the plaintiff 
sought to recover a certain amount which 
-had been levied from him as octroi duty 
onthe ground that the goods in question 
were not chargeable with octroi at all. 
Such a claim clearly involved an objection 
to assessment within the meaning cf 
.8. 164, Municipalities Act, and hence it was 
held that : 


-“no snit for a refand of octroi which has been 


assessed by the Municipal Board on goods imported : 


liég in a Civil Court on the ground that the 
goods were not in fact assessable or thatthe amount 
of assessment was excessive.” 


This has obviously no application to the 
facts of the present case. On the other 
‘hand, I find thatthe matter in dispute is 
‘get at rest by the Full Bench decision of 
‘this Court in Munna Lal v. Muntetpal 


MUNICIPAL BOARD, Y. BANWARI LAL (ALL) 


651 


Bard, Cawnpore (4). In that case the 
plaintiff who had been assessed to house 
and water-tax claimed remission from the 
Municipal Board for a certain period 
during which his house bad remained 
unoccupied and upon his claim being 
rejected brought a suit in the Civil Oourt 
to enforce his right. The suit was resisted 
by the Municipal Board on the ground that 
the cognizance of the Oivil Court was 
barred by s. 164, Municipalities Act. Thig 
contention was repelled by the majority 
who held that the statutory right for 
remission or refund created in favour of 
the tax-payer bys. 151, Municipalities Act, 
was enforceable ina Oourt of Law and the 
jurisdiction ofthe Court to entertain such 
a claim was not ousted either expressly 
or by necessary Implication by anything 
contained in s. 154 of thé Act. That deci- 
sion, in my opinion, fally governs the 
present case. I therefore reject the appli- 
cant’s contention that the suit was not 
cognizable by the Civil Court. 

The next contention on behalf of the 
applicant is that the plaintiff had no right 
to maintain the suit because the persons 
who were entitled to recover the amount in 
dispute were the exporters and the plaintiff 
was ‘not their agent or representative for 
the purpose of enforcing the right on their 
behalf. This contention is to my mind pere 
fectly sound and must prevail. The learned 
Munsif has tried to meet this contention by 
reliance on the fact that the plaintif was 
nominated in all the applications as the 
person towhom payment of refund was to 
be made and arguing upon that basis, 
presumably in view of s. 188, Contract Act, 
that the plaintiff must be deemed to have 
had also the authority of adopting any 
legal process for recovering the said amount. 
Iam clearly of opinion that this argument 
is not well-founded. It does not recognize 
the vital difference between the right to 
receive and the rightto recover. A person 
who is entitled to a certain amount has 
aright which isclearly divisible into two 
parts—the right to recover and the right 
to receive payment. If te amount itself 
is transferred or assigned io accordance 
with the-law, both the rights pass to the 
transferee or the assignee. It is open to the 
person having title to delegate only one 
of the two rights which he possesses, namely 
the right to receive payment. Su@h a 
delegation does not necessarily involve algo 

(4) (1936) A L J 879; 165 Ind, Oas. 167; à IR 1936 


All, 676; I L R (1937) All. 43; 1956 A L R864;9 RA 
228 (F B), i a 
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the delegation of the other right to recover. 
A money-lender can engage any pers^n to 
make collection cn his bebalf from his 
debtors and such a person may become an 
agent for that particular purpose and a 
payment made to him may amount toa valid 
discharge Of the debt; but it can hardly be 
argued with any show of reason that such 
a person would have the right to institute 
a suiton behalf of the money-lender for 
recovering any debt., A shop-keeper may 
employ, a servant for sending bills to his 
customers: and may authorize that servant 
to receive payments; but it can hardly be 
argued with any force that such a servant 
would: have the right to institute a suit on 
behalf of the shop-keeper against a customs 
~ er who. refused to make the payment to 
him. :The authority of an agent is strictly 
limited to acts which are permitted by 
the principal either expressly or by neces- 
sary implication, In the present case there 
is no suggestion that the amount due on 
account of refund was transferred or. 
assigned tothe plaintiff in his own right 
or that the plaintiff wis expressly authorize 
ed to recover the amount. The mere fact 
that he: was authorised to receive payment 
of the amount-dces not necessarily imply. 
any authority to recover it by instituting 
a legal process. Section 188, Contract Act, 
upon which the learned Munsif has 
apparently relied, says ncthiog t3 the cone 
trary. It ruis as follows: 

“An agent having an authority todo an act has 
authority to doevery lawful thing which is necessary 
in order to do such act.” i - 


Now the plaintiff in the present case 
had authority to , receive payment of the 
refund from the Municipal Board and he 
could therefore do every liwful thing 
which.was necessary in order to do that 
act. He could for instance, make an 
application tothe, Municipal Board as he 
did. It does not necessarily follow -that 
he could institute œ suit for recovering 
the amount., The frat illustration to s., 133 
which might have influenced the mind of 
the learned Munsif-clearly recognizes the 
difference between authority to receive 
payment and authority to recover a debt, 
In view of the facts mentioned above, the 
plaintiff in the present case had only the 
status of an agent ora servant employed 
on a small payment or commission by a 
number of merchants who, wanted to save 
themselves the. inconvenience and etrouble 
` of going to the office of the Municipal 


|| 


Board. for making applications for refund 


of petty ‘amounts. Hé had only been, 
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authorized to receive the amount, but there 
is nothing to show that he had further the 
authority toinstitute a legal process for 
recovering that amount. I therefore hold 
that the plaintiff had no right to maintain 
the suit. The result therefore is that I atlow 


this application in revision, and setting 


aside the judgment and decree of the Oourt 
below, dismiss the plaintiff's suit with costs 
throughout. 


8. Application allowed. 





CALCUTTA HIGH COURT 
Oivil Application 
January 9, 1939 
MoNarre, J. 
ANATH NATH BOSH-~-ApPLiosnt 
VETSUS 
MONMOTHA NATH BOSE 4no O0THERS— 
RESPONDENTS 

Award—Ezrecution—Award filed in Oourt—It can 
be executed in same way as decree—Holder of award 
transferring his rights under tt—He can execute tt 
until transferee came in Court under O. KAT, =. 16, 
Civil Procedure Oode (Act V of 1908)—Arbitratton 
Act (IX of 1899), s. 15, 

An award on being filed in Court is enforceable 
as if it isẹ decree of the Oourt, although it is 
true that an award is not a decres. Henceall the 
provisions of the Code of Oivil Procedure applic- . 
able to the execution of decrees apply to an award 
so filed. The holder of the award A therefore, en- 
titled to execute the award although he may have 
transferred his rights under it to a transferee 
unless and until such transferee comes to the Court 
and applies under O. XXI, r. 16, Civil Procedure 
Code. T, E. Gajjar v. Jivanchand Lallubhai and 
Co. (1) and Taide Deve v. Ktirtibosh Das (2), re 
ferred to, Gladstone Wyllie & Co. Joosub Peer 
Mahomed & Co, (3), relied on. 


Messrs. P. C. Ghose and A. CO. Mitra, for 
the Applicant. 


Messrs. S N. Banerjee (Sr) and S. B. 
Sinha, for the Respondents. 


Order.—This is an application for exe 
cution of an award dated May 27, 192% 
which was filed in this Court on May 30, 
1929, The plaintiff seek3 to execute the 
award by attachment and sale of the pros 
perties belonging to the opposite parties | 
and s-t out in the schedule annexed to the - 
tabular statement, By the award it was 


' found that after adjustment of all accounts 


asum of Rs. 42,00) was dae and owing. 
to the applicant, Taere was aldirection for 
payment of that sum with interert at 6 per 
cent. per annum by instalments. The first 
instalment of Rs. 5,000 was to be paid 
within two years.- Ia 1931 there was a- 
partition suit in which a consent decree 
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was passed on May 22, By the prelimi» 
nary decreethe shares of the parties were 
declared, tte applicant being entitled to 
l-3rd share, and the opposite parties to the 
remaining <-3rda, The arbitrator responsible 
for the award was appointed Receiver ig 
the suit. There wus default in payment of 
the first instalment payable under the 
award and on August 15, 1931, the applicant 
applied to execute the award. The opposite 
parties at or about the same time applied 
to set aside the award, and on these two 
applications a consent order was made 
dismissing the application to set aside the 
„award, and directing that the applicaticn 
for execution should stand over until the 
disposal of the partition suit. 

The respondent contends that the pre 
sent application is premature on the ground 
that the partition suit has not yet been dis- 
posed of. Mr, Deb, the arbitrator, has made 
four awards by which he has finally parti- 
tioned ali the immovable properties in the 
estate except a house at Bankipore between 
the plaintiff and the defendants, Ameer 
-Ali, J. on March 7, 193%, made an order 
discharging Mr. Deb as Receiver... Olause 4 
of that order provided that the Receiver 
should make over all the properties allotted 
to the different’ parties. Various adjust- 
ments of accounts were ordered and provi- 
sion was made for handing Over certain 
documents, From para. 8 of the affidavit in 
reply it appears that all the documents have 
been handed over except certain documents 
which have been retained by the Receiver 
‘for purpose of passing his final accounts, 
that allthe properties have been transfer- 
red, that the adjustment of accounts has 
been completed ; and the house at Banki- 
pore has been purchased by the opposite 

“party. Panckridge, J. on June 8, 1938, refuse 

ed an application for the appointment of 
a Receiver in place of Mr. Deb and said 
in the course of his judgment : 

“In view of the terms of Ameer Ali, J.B order 

-of March 7, Icannot appoint any Receiver and 
_ direct him-to take charge of the partitioned property 
or indeed the other properties. There is no indica- 
tion that the learned Judge (Ameer Ali,J.) intended 
‘Bis order to be provisional and indeed the object 
of the order, as 1 read it, is to secure the completion 
, of the partition with the least possible delay.” 


Panckridge, J. iurther states that he 
regarded Ameer Ali, J.'s order as a final 
direction as to-the way in which the parti- 
` tion was to be effected. It appears from the 
Materials before me now that the partition 
has in fact been effected and concluded. It 
is further pointed out by the learned Counsel 
in behalf of the applicant that the consent 


ANATA Nata BOJE Y, MONMOTHA NATH BOSE (GATI) ; 
‘order of September 8, 1931, which' directed 


‘on behalf of. the respondents is that 
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that the application for execution should 
stand over until the disposal of- the suit, 
referred only to the application-‘which was 
then made for execution, 7. e." for- the first 
instalment of Rs. 9,000, ' That matter has 
already been adjusted, and’ this application 
is for execution’ of the entire’ sum due. 
Furthermore, after the preliminary decree 


‘all the outstanding matters were referred 


to arbitration so that there will be no final 
pariition decree but judgment on the 
award. In my opinion, this application is 
not premature. = o 


The second point which has been za 
the 
award though filed in Court is nota decree 
and reliance is placed on the decision in 
T, K,Gajjar v. Jivanchand Lallubhai and 
Oo. 11), where the learned Ohief Justice 
Points out that an award, though enforces 
able as a decree, is not in fact a decree 
but remains an award though the award is 
given the same status as a decree for the 
purpose of enforcement. Mr. Bannerjee on 
behalf of the respondents contends that the 
award is nothing more than a debt on which 
a suit can be filed, and comes within the 
definition in s. 3, Transfer of Property Act, 
of the words ‘‘actionable claim.” The appli- 
cantin Ociober 1937, assigned the money 
due to him under, the award to a third 
party and Mr. Bannerjee further contends 
that if an award is an actionable claim, 
then under s, 130, ‘Transfer of Property Act, 
the transfer of his rights by the applicant 
has conferred upon the transferee all the 
rights and remedies of the applicant, and 
that the transferee alone is entitled to exe- 
cute. On behalf offtne applicant reliance is 
placed on Jasosa Deye v. Kirtibosh Das (2), 
where it was held that tha person appearing 
on the face of the decree asthe decree-holder 
is entitled to execution, unless it be shown 
by some other person under s. 232, Oivil 
Procedure Oode, which corresponds with 
O. XXI, r. 16 of the present Oode, that he 
has taken the decree-holder’s place. 


Order KAI, r. 18; provides that where a 


decree is transferred by assignment in 
writing or by operation of law, the transferee 
may apply for execution ofthe decree to 
the Court which passed it, and for the 
applicant it is contended that although the 
transferee may apply for execution yẹt the 
present applicant who is the person on 
the record as the decree-holder das a right 


Q 35 B 196; 8 Ind, Oas, 17%; 18 Bom. L R 880, 
9) 18 O 639. 
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‘to execution subject to any application which 
the transferee may make. 

It appears from the affidavit in reply 
that this application for the execution is 
made with the knowledge and consent of 
the transferee and that he has no objection 
to the application or to tne execution being 
effected by the present applicant. Section 15, 
Arbitration Act, provides that an award 
on being filed in Court shall be enforce- 
able as ıf it were a decree of the Oourt, 
and although it is true that an award is not 
a decree yet ıt appears to me clear that 
6. 15, Arbitration Act, has directed that an 
award though not a decree may yet be en- 
forced as though it were a decree and go 
entitled the holder to proceed by way of 
execution. In Gladsione Wyllie & Co. v. 
Joosub Peer Mahomed & Co. (3). Greaves, J. 
held that when under the provisions of the 
Arbitration Act, tne Legislature provided 
that an award on being tiled was enforce- 
able as if it were a decree of the Court, it 
intended that all the provisions of the Code 
of Civil Procedure applicable to the execu- 
tion of decrees should apply to an award 
so filed. The award inthis case has been 
filed and the applicant is entitled to execu- 
tion as prayed. “The result is that although 
an award must be distinguished from a 
a decree the right toexecute as though it 
were a decree is specifically retained by 
the Legislature under s. 15, Arbitration 
Act, and the holder of the award is entitled 
to execute it although he may have trans- 
ferred his righis under the award to a 
transferee. The transferee hasthe right to 


come in under O. XXI, r. 16, should he s0 ` 


desire. In this case the transferee has not 
come in and the applicant is within his 
Tights in applying for execution. 

in view of the statements made in 
paras. 14 and 15 of the affidavitin support 
of this application by RaiAnath Nath Bose 
there will be an order as prayed in col. 10 
‘of the tabular statement. The respondents 
had given an undertaking not to deal with 
the properties pending the hearing of thia 
application. ‘There 1s some fear apparently 
that they may deal with the equity of 
redemption 10 the mortgaged properties. 
As they are unwilling to renew the under- 
taking there wili be an injunction restrain- 
ing them from dealing with the property 
to the prejudice of the applicant. Tne 
applicant may add his costs of this appli- 
cation to his claim. Uertified for Oouthsel. 

D. ° Order accordingly. 


(3) 37 C W N 668; 77 Jnd, Oas. 868; AIR 1924 
Qal, 117, 
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MADRAS HIGH COURT 
Oriminal Revision No. 327 and Petiticn 
No. 312 of 1938 
December 7, 1938 
BUEN AND Stopart, JJ, 
VADAVALLI NARASIMHA RAO ° 
= AND OTHERS—PRBTITIONBRS 


VE TSUB 
V. AYYANNA RAO—Responpgnt 

Penal Gade (XLV of 1860), s. 480—For offence 
under 8. 430, act of accused need not be of wanton 
waste —Accused held guilty under s, 430. 

It is no part of the @finition of the offence of 
Causing & diminition of water supply for agricultural 
purposes that the act of the accused should be an 
act of wanton waste. It is sufficient for the pur- 
poses of s. 430, Penal Code, that the supply of 
water available for a particular person or lasa ie 

o 


persons should be dıminished by the act 
accused: 

Held, that the accused did commit mischief by 
putting a bund across the channel which resulted 
In diminishing the supply of water which would 
otherwise have been available to the complamant 
for agricultural purposes and that all the require- 
ments of the offence under s. 430, Penal Oode were 
present. Uriminal Revision No, 568 of 1937 held not 
good law. 

(Oase-law referred to.) 


Or. R. from the jadgment of the Sube 
Divisional Magistrate, Ellore, in Or, A. 


No. 7 of 1938. 

Mr. V. Suryanarayana, for the Petis 
tioners, 

Messrs. B. Jagannadha Das and M. 


Sriramamurthi, for the Respondent, 


Mr. K. Venkataraghavachari, for the 
Orown. 


Burn, J.—The pétitioners were convicted 
by the Stationary Sub-Magistrate, Ellore, 
ot an offence under s. 430, Indian Penal 
Code, and sentenced to pay a tine of Rs. 50 
each, On uppeal the Sub-Divisional Magis- 
trate, lillore, confirmed the conviction but 
reduced the fine to Rs, 29 each, This 
revision-petition is preferred by the accused, 
who contend that the conviction under 


8. 400, Indian Penal Oode, was wrong. ‘Ihe 
jacis are simple. The accused 
hold lands under 4 tank which 


receives its supply from a channel called 
The complainant in 
this case was the holder of land irrigated 
jrom another tank which also receives its 
supply trom the same channel, but the 
supply channel to the accused’s tank takes 
oft from the main channel at a point higher 
up than the supply channel of the coms 
piainant’s tank. ln these circumstacces on 
August 2, 1937, the accused put a bund 
“cross tLe main channel just before the 
point at which the supply channel to their 
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tank takes off; and thereby diverted all the 
water fowing in the main channel to their 
tank, preventing any water from going 
down to the complainant’s tank. The bund 
was kept in position for at least a month 
and a half. There is evidencethat the coms 
plainant’s paddy crop which had been trans- 
planted by that time withered over an 
extent of 15 acres and the rest of the crop 
was slightly affected. The accused set up a 
mamol by which they were entitled to 
bund up the main channel whenever it was 
‘necessary’ to take water to their tank, or, 
in other words, whenever it pleased them 
to do so. The learned Sub-Magistrate found 
that by putting up this cross-bund the 
supply cf water to the complainant's tank 
was diminished and that the complainant 
had incurred a loss which was estimated 
at about 150 bags of -paddy. He also held 
thatthe accused had not established their 
right to put up the crossebund in the main 
channel. The learned Sub-Divisional Magis- 
trate confirmed these findings but considered 
that the extent of the damage to the com- 
plainant’s lands appeared to be exaggerated. 
On this ground he reduced the fines. 


It is urged for the accused that their act 
does not amount to an offence under s. 430, 
Indian Penal Oode, because they used the 
water for agricultural purposes and there 
was no diminution of the supply available 
for agricultural purposes. Keliance is 
placed upon a judgment of mine in Criminal 
Revision Oase No, 568 of 1937 (not reported). 
In that case I held that the bunding up of 
the channel was on the findings an act of 
mischief because the utility of the channel 
BA such was thereby destroyed. I have held 
that it was not on the findings possible to 
hold that an offence under s. 430, Indian 
Penal Oode, had been committed, because 
the act of bunding up the channel did not 
and could not cause any diminution of the 
supply of water for agricultural purposes 
and the quantity of water available for 
agricultural purposes was unaffected. I 
therefore altered the conviction to one under 
B. 426. That decision, in my opinion, was 
wrong. It was not brought to my notice 
that a Full Bench of this Court so long ago 
as Ramakrishna Chetti v. Palaniandi 
Kudumbar (1), held that it is no part of the 
definition of the offence of causing a diminus 
tion of water supply for agricultural -pur- 
poses that the act of the accused should be 
en act of wanton waste. The principle, 
„upon which my judgment in the revision 


IIM 268; 1 Weir 508 (P B)“ 
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case referred to was based, was that unless 
water was wasted, the offence would not be 
one under s. 430. But in the light of the 
judgment in Ramakrishna Chetti v. Palani- 
andi Kudumbar (1), it is clear that that 
was wrong. It is sufficient for the purposes 
of s. 430 that the supply of water available 
for a particular person cr class of persons 
should be diminished by the act of the 
accused. There is no doubt about the fact 
that the act of the accused in throwing a 
bund across the main supply channel was 
an act of mischief, since that completely 
destroyed the channel, from the com- 
plainant’s point of view, rendering it useless 
as a supply channel, This has been held 
by myself in Vadlaptla Nariah v. Chelasami 
Narasayya (2), and there are many other 
cases in which the same proposition hag 
been stated. Itis too obvious to need any 
authority. 

The learned Counsel for the accused relies 
on In re Vattukaran (3), in which it was 
held that a diversion of the water of a 
channel not exclusively appropriated to the 
use of another did not constitute an offence 
under 3. 430, Indian Penal Code. But that 
case is clearly distinguishable because it 
appears from the judgment that there was 
no evidence of loss having been sustained 
by the complainant nor was it the intent 
of the defendants to cause logs. A case 
tending in the opposite direction is reported 
in In re Ayyanna Gowd (4). In that case 
the Second Class Magistrate convicted the 
accused under s 430, Indian Penal Uode, 
for opening without permission the sluice of 
a channel in order to take water to his field, 
The case was referred by the District. 
Magistrate to the High Oourt on the ground: 
that the accused had not effected any such 
change in the situation of the water ag 
diminished its utility. He therefore requests 
ed the High Oourt to quash the convice 
tion. The High Court after calling for 
a report on the point whether the accused 
was entitled to receive the water he took and 
whether in taking it he diminished the 
quantity of water to which another person 
was entitled, found that the accused was not 
entitled to the water he took and that his 
act in diverting it had lessened the quantity 
which the other ryots were entitled to 
rece:ve for agricultural purposes. They 
therefore upheld the conviction under 8. 430, 
Indiap Penal Code, That was a much 
stronger case than the present ope because 
(2) (1933)M W N 487, o 


(3) 1 Weir 907, 
(4) 1 Weir 507. 
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the act of opening the sluice was not in 
itself an act of mischief, The utility of the 
sluice was not impaired in any way and the 
only ground upon which the act was held to 
be an act of mischief was that it reduced 
the quantity of water available for the other 
ryots. The water was used by the accused 
for agricultural purposes, but nevertheless 
the conviction under 8. 4380, Indian Penal 
Oode, was confirmed. 

A similar case is reported in In re Nalla 
Narayanaswami (5). The appeilant there 
placed a dam or obstruction across an 


irrigation channel and thereby dive 
erted the water passing along the 
channel into his own fields, whereby 


ihe supply of water to the fields of others 
, entitled thereto on a lower level was dimi- 
nished, The Appellate Oourt quashed the 
conviction on the strength of the decision 
Teported in High Court Proceedings Novem- 
ber 121874, (6). This Ocurt held that that 
decision had been overruled by the Full 
Bench in Ramakrishna Chetti v. Palanindi 
Kudumbar (1), and the acquittal was there- 
fore set aside and the Appellate Oourt 
directed to re-hear the appeal with reference 
. tothe observations in Ramakrishna Chetti 
_v. Palantandt Kudumbar (1), and in Orimi- 
nal Revisicn Oase No. 479 of 18384. The learn- 
ed Oounsel for the accused relies strongly 
upon the case reported in High Court Procee» 
dings October 22, 1863, No, 1235 (7). In that 
case the accused had erected a dam 
across tbe bed of a river and the charge 
against them was that they knew that their 
act was likely to cause an inundation over 
the lands of the prosecutor's village, Ponna- 
vayal. 
of the dam but claimed to do 80 as of 
tight, and by long custom. Ib was fvund 
that this did not amount to an offence under 
s. 432, Indian Penal Oode, This case clearly. 
bas no direct relevance to the present one. 
The learned Counsel relies upon the obser- 
vations of the majority of the Courton p. 17*, 
Their Lordships there stated : 

“In the present case the act done was the erecting 
of a dam which certainly did not cause the destruc 
tion of any property, gto. lt was the alleged probable 
consequential damage to other propeity which was 
the cause of complaint and though that would 
authorize increased punishment under 6, 432, it would 
not of itself constitute mischief.” 

On ihis ground the convictions were held 
to be illegal and were quashed, We think 
it iseclear that that case has no bearing 

(5) 1 Wein 5%. i 

(6) 7 MH OR App 39, 

(4 MEOR App15; 1 Weir 612. 
*Page of 4 M. H. O. R—[Ed] T 
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upon the present-one; it was a Gase in 
woich the complainant’s grievarce was that 
his lands had been flooded by the putting 
up ofa dam across the river, It has no 
bearing upon the question of deprivation of 
water by putting a bund across a supply 
thannel. Learned Counsel for the accused 
relies also upon the case in Kullappa 
Naicker v. Palaniammal (8). -That was a 
case in which the accused cut open a bound 
and the complainant alleged that the 
supply of water to her fields had been 
thereby diminished. The findings, however, 
were that the accused had been ın the habit 
of getting a permit to take water to his 
fields through a similar opening in the 
buad, and that in the year in question, he 
had applied to the Village Munsif for a per- 
mit and had cutthe bund in anticipation of 
grant of the permit, On these facta the 
learned Judges held that the accused was 
justified in believing that the Village 
Munsif would grant him the permit as was 
done the previous years, They therefore held 
that this act was done in the bona fide 
belief that he would obtain a permit. They 
also found on (p. 149*) that 

“assuming thatthe bund did not belong to the com- 
plainant, by the mere diminution of water supply 
there has been no destruction or diminution in value 
orutility ofthe property on which the injurious act 
was committed by the accused.” 

The learned Judges then made a reference 
to the case reported in High Court Proceed- 
ings October 22, 186% No. 1235 (7), but the 
terms ın which they refer to that case would 
seem to indicate—I say it with all respect— 
that the Judges had not the decision before 
them. They observe ; 

“lt was pointed out in High Court Proceedings 
October 22, 1868, No. 1235 7), that unless the property 
itself Wasinjured, themere putting up ofa damata 
particular place which resulted ın depriving the 
complainant of the water supply would not amount to 
mischief under s. 430.” 


ABI have already noticed, the oase in 
High Court Proceedings October 22, 1868 No. 
1249 (7), was a case not of depriving the 
complainant of waterssupply but of flooding 
his lands by the unauthorized erection of & 
dam. ‘The conviction in this case is well- 
supported by the decision in Chtdumbaram 
Piliai v. Mahomad Khan Sahib (9), ‘hat 
was & case which is almost converse to the 
present case, The accused, 1t is stated in 
the head-note, entered on the lands of the 
complainant and cut three bunds which had 


(8) 11 L W 148; 54 Ind. Gas. 617; A IR 1920 
Mad 119; 21 Or L J 137; (1920) M W N 131, |, 
A LR 1918 


' (9) 34M L J 2306; 44 Ind. Oas. 580; 
Mad 72, 19 Or L J 336; 23 M L T 345, 
"Page of ll L, W.—iEd] a 
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he complainant’s land with the result that 
he water in that channel ran down another 
‘Eannel off the complainant's land and was 
itilized by the accused ‘for sale to ryots 
10lding lands lower down. The conviction 
inder s.430, Indian Penal Code, was con- 
irmed on the ground that the supply of 
vater available for agricultural purposes of 
he complainant was diminished. Reference 
vas made to the Full Bench decision in 


vamakrishna Chetti v, Palaniandt Kudum- 


ar (1). : 

It is not necessary, in my opinion, to refer 
othe other cases whi h have been quoted: 
2efore us. The facts are clear that the 
iccused did commit mischief by putting a 
ound across the channel. This resulted in 
liminishing the supply of water which 
vould otherwise have been available to the 
complainant for agricultural purposes. 
he requirements of the offence under 
|. 430, Indian Penal Code are present. The 
‘onvictions of the accused are correct and the 
ines cannot be said to be excessive. This 
tition is dismissed. 

Stodart, J.—I agree and have nothing 
0 add. 


ND, Petition dismissed. 





CALCUTTA HIGH COURT 
'- | Bait No. 1784 of 1938 
 April’3, 1939 


an J. 
DEVA DUTTA SEROGI & SONS: 
P. O. MITTER & SONS. 


Towns Insolvency Act (III of 1909), 


Presidency 
n” 53—“Assets realised’, means money or cash capable 
immediate distribution among decree-holders. 

In s. 58, Přesideney Towns Insolvency Act, the 
vord “assets” is limited to money or cash which is 
tapable of immediate distribution among the decree- 
.olders. The scope of the section has not bean 
videned by s. 73, Uivil Procedure Oode. The words 
‘assets held by a Court” must mean “money held by 
v Oourt”, for, it is only money and not goods which 
an be the Subject of rateable distribution. The 
rder for rateable distribution no doubt operates so 
is to create title inthe decree-holders to the subject- 
natter of the order, but money alone can be the 
ubject-matter of the order. Rateable distribution 
nly comes into operation after the sale has been held 
ind the goods converted into money, when the Bale 
xroceeds would comé into the hands of the Receiver 
nd could be said-to be held-by the Court. Howatson- 
r Durrant (1), Hafis Mohamad Alt Khan v. Damodar 
Pramanick (2) and Manilal v. Nanabhai (3), relied 
m. [p. 661, col. 2.] 


Mr. B. C. Ghosh, for the Petitioning. 


Jreditors. 
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Mr. I. P. Mukherjee, ‘for the Official 
Receiver. 

Mr. H. Banerjee, for the Callenders Cable 
and Construction Co. 


The Advocate-General for Deva Dutta 
Serogi & Sons. 
Mr, S. Banerjee, for the 
cate. -` 


Mr. P. O. Bose, for P. Chatterji & Oo., 
Ltd. 


Order. -The plaintif firm have taken 
out this summons for an order that the 
Official Receiver be directed to accept the 
prices offered by the Oalcutta Metal Syndi- 
cate at the sale held by Messrs. Staynor 
& Oo., on Tuesday, January 10, 1939, arid that 
he do deliver the goods tothe purchasers, 
and distribute the sale procéeds as directed 
by an-order of this Court dated December 
14, 1938. The defendant firm of P. O. Mitter 
& Sons was adjudicated insolvent on 
January 11, 1939, and the Official Assignee 
colitends that there was no concluded sale 
on the previous day and that the goods, 
the subject-matter of the sale, vested in 
the Official Assignee for the benefit of the 
general body ofcreditors. The application 
is supported by Oallenders Oable and 
Construction Oo., and by the purchasers, 
Oallenders Company brought’ Suit No. 1662- 
of 1988 against the debtors dnd a consent 
decree was passed on August 25, 1938, by 
which the-Official Receiver was appointed’ 
Receiver of’ the-business and’ stock=in-trade’ 
of the defendant firm, but was'not to take 
possession unless there was default in pay- 
ment of'the decretal instalments. 

The applicant brought the suit in which 
be now applies in October 1938 and had 
the Official Receiver appointed on Novem- 
ber 15.- On- December 5 he obtained a 
decree and on the following day the Official 
Receiver took possession of the defendant 
firm's’ stock of electrical equipment lying’ 
at 51 and 52, Ezra Street, and 8, Karbala 
Tank Lane. On-December 12, the applicant: 
applied forsale of the properties over which 
the? Receiver had been appbinted and’ an. 
order was made for execution to be carried’ 
out in Oallenders’ suit: the Official Receiver’ 
was directed to sell the properties forthe’ 
with either by private treaty or by public 
auction and: to distribute the sale’ proceeds 
rateably under s. 73, Civil Procedure Code 
between ° the two decree-holders. The 
Receiver was further directed to act on. 
Oounsel’s endorsement. In view %f' the’ 
above order directing the Official Receiver 


Mineral Syndi- 
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to sell “forthwith” and “on Oounsel’s 
endorsement” I -consider that the Official 
Receiver was justified in expediting the sale 
to the, best of his ability, and there is no 
force in the argument put forward on behalf 
of P. Chatterji & Oo. that the sale was 
effected with indecent haste. 

P. Ohatterji & Oo. sued the debtors on? 
December 19, and got the Official Receiver 
appointed in his suit also, and a direction 
that in the event of sale the Official Receiver 
should- hold the proceeds subject to the 
further orders of this Court, P. Ohatterji & 
Co. eventually obtained a decree on January 
16, 1939, after the adjudication order: 
they are therefore unsecured creditors and 
support the Official Assignee in opposing 
that application. They complain that the 
Official Receiver was not entitled to sell 
through an auctioneer and that they only 
Knew of the sale officially on the morning 
of the 10th. I amsatisfied on the affidavits 
that they were aware of the sale and had 
every opportunity to bid and that the 
Sale was sufficiently advertised to justify 
it being held on January 10, I am further 
of opinion that the Official Receiver was 
not only justified in selling through an 
auctioneer, but that such a course was 
desirable in the interest of the creditors. 
“The following facts emerge with regard 
to the sale: After the order of December 
14 the Official Receiver called a meeting 
of the creditors on December 24 at which 
the value of the stock for sale was estimat- 
ed at Rs. 5,000 by two of the parties 
(the applicant and P. Ohatterji & Co.) 
while in the stock sheets it was value 
at Rs. 19,500. In the circumstances the 
Official Receiver decided that there could 
be no sale by private treaty, and ime 
mediately after the Christmas holidays the 
Official Receiver held another meeting on 
January 4 at which the draft notification 
and conditions of sale were settled. The 
date of sale was to be notified after 
consultation with the auctioneers and it 
was decided that the goods lying at the 
godown at Karbala Tank Lane should be 
removed from there to the showroom, and 
if necessary, tothe godown at ol, Ezra 
Street, where the goods could be gold 
after the stock-in-trade had been disposed 
of.’ It is noteworthy that in the minutes 
of the meeting reference is made to the 
“goods” at Karbala Tank Lane as dig- 
posuere from the “stock+in-trade” at Ezra 

6 e 

On January 74, the auctioners, Staynor 

& Oo,.Valued the stock=in-trade at Rs. 000 


a4 nad 
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to Rs. 10,000 ona sale by auction, They 
advised postponement of the sale but ssid 
that if urgent it could be held on the 
10th. All the creditors must have realized 
by this time -that the insolvency of the 
debtor was imminent, and the decree-holders 
write threatening the Official Receiver 
with dereliction of duty in not obeying 
the orders of the Court to sell forthwith, 
while the unsecured creditors make similar 
threats if the sale is unduly hurried. The 
sale notice of January 7, and the notifica- 
tion of sale refer to the stock-in-trade at 
Egra Street. On January 10, Staynors 
suggest the regerve price should be as 
follows: Lot No. 1. Showroom Rs. 4,000, 
Lot No. 2. Godown at Ezra Street, 
Rs. 6,000. To this the Official Receiver 
agreed, 


A reference to the minutes of the meet- 
ing of January 4, to which I have already 
referred, makes it quite clear that the 
“showroom” was No 52, Ezra Street, and 
the “godown” 51, Ezra Street, and that 
the reserve price referred solely to the 
goods in those two buildings. This is im- 
portant in view of the facts which O 
later, On January 10, Staynors wrote to the 
Official Receiver reporting that the showe- 
room and godown had been put up in 
separate lots and offers received of Rs. 2,000 
for the goods in the showroom and Rs. 5,500 
for those in the godown. The letter 
continues : 

“We have kept the offers pending your decision 
which ought to be received by me by 12 pP. m. 
Seba meee 12 noon) to-morrow, llth instant, 

eat. 

“We would recommend that the offers be accepted, 
as with the Karbala Tank godown and fittings and 
furniture, over Rs. 10,000 would be realized: vide 
our estimate in our letter of the 7th instant.” , 

The Oalcutta Metal Syndicate were the 
highest bidders and they gave the auctioneers 
a cheque for Ks. 7,500 and received a 
katcha receipt stating that the cheque was 
‘to be held in deposit pending the Official 
Receiver's acceptance of the sale offers 
made to him.” It has been alleged that 
the Oalcutta Metal Syndicate were benami- 
dars of the present applicants but that 
allegation has not been pressed. In support 
of the application it is alleged that there was 
a further meeting between the purchasers 
and the Official Receiver on the afternoon of 
January 10, at which the Official Receiver 
accepted a further offer of Rs. 2,750 for 
the Karbala Tank Lane goods and confirmed 
the sale of all three properties, This 
story is set outin para. 9 of the affidavit 
of Jotindra Nath Mukherjee, a partner in 
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the Oaloutta Metal Syndicate and in para. 17 
of the affidavit of Balabux Singhania, a 
Berner in the firm of Devadutt Serowgi & 


Jatindra Nath Mukherjee says that he 
saw .the Official Receiver in his office on 
the afternoon of the 10th and the Official 
Receiver said that as the reserve price 
had been fixed at Ra.-10,000 he could not 
accept the bids unless the purchasers 
were willing to buy the Karbala Tank 
goods also for Rs, 3,000. After some dige 
cussion they offered to pay a further sum 
of Rs. 2,750 for the Karbala Tank Lane 
goods ; that this offer was accepted by the 
Official Receiver, who thereupon confirmed 
the sale and directed the purchasers to 
pay thatsum to the auctioneers, Jatindra 
Nath Mukherjee says that he made the 
Payment to Mr. Stuynor at his house on 
the same evening and received a katcha 
receipt the next morning. The katcha 
receipt signed by Staynor & Oo. acknow- 
ledges payment of Rs. 2,750 “as deposit 
pending the Official Receiver's acceptance 
of their offer made through us on their 
behalf for the sale of the Karbala Tank 
godown contents, to them.” This receipt 
contradicts the purchasers’ story. It suge 
gests that the purchasers had made an offer 
of Rs. 2,750, that Staynors accepted that 
sum, but merely on deposit until they had 
communicated it to the Official Receiver 
and ascertained whether it was accepted 
or not, 

Had there been a concluded contract 
with the Offcial Receiver on the previous 
evening and a payment at the same time 
to Mr. Staynor as alleged, it is inconceiv- 
able that the receipt would state that the 
Money was only received “on deposit” and 
“pending the Official Receiver’s acceptance.” 
‘Again the reserve price of Rs. 10,000 
had been fixed for lots Nos 1 and 2 only 
without the Karbala Tank Lane goods and 
the inclusion of the latter would not mean 
that the reserve price had been reached. 
Counsel on behalf of the Official Receiver 
has tried to explain this away by saying 
that the Karbala Tank Lane goods were 
“deemed to have been moved” from there 
to the showroom and that they were in- 
cluded in the valuation in arriving at the 
reserve price. It is clear from correspon- 
dence that this was not the case, Balabux 
in his affidavit says that the meeting 
with the Official Receiver took place on 
evening of January 10, and that his 
attorney and Oallenders’ attorney were 
algo present, 
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Not one of the disinterested parties. 
such as the Official Receiver, the attorneys, 
nor Mr. Staynor, has sworn an affidavit 
in support of this story, but Counsel on 
behalf of the Official Receiver has stated 
that the facts were as alleged in these 
affidavits. It was pointed out that the 
correspondence and the receipt suggest 
that this story is false, and Counsel for the 
Official Assignee has commented strongly 
on the action of the Official Reosiver in 
instructing his Counsel to allege the trath 
of the story when he is unwilling to say 
So on affidavit. The allegation is that the 
interview was with the Official Receiver 
personally yet the only affidavit which the 
Official Receiver has supplied is by a clerk 
who was not present at the interview and 
who makes no mention of it. After the 
affidavits of Jotindra Nath Mukherjee 
setting out the story of the interview had 
been filed the attorneys for the Official 
Assignee wrote to the Official Receiver 
asking what he had to say in the matter: 
“Zt is only fair they write that your client 
should place all facts and make the 
position clear.” The reply was that “it 
would be best for you to approach the 
party making the said affirmation.” A 
further letter asking what the Official 
Receiver had to say in regard to the allega- 
tion was ignored, 

It is most unfortunate that attorneys 
advising an officer of the Oourt in the 
position of the Official Receiver should 
refuse to give information which was of 
Vital importance to the Official Assignee, 
and that the Oficial Receiver should support 
by his Oounsel a story which has every 
appearance of being false, while at the 
same time he is unwilling to support it 
on affidavit. It cannot be too strongly 
emphasized thatit is the duty of a Receiver, 
and particularly of the Official Receiver, 
to be strictly impartial, and his refusal 
to give the attorneys for the Oficial 
Assignee and the other creditors any im- 
formation regarding the alleged interview 
raises a suspicion that he was in this instance 
deliberately favouring the jnterests of the 
decree-holders and merits the severest 
censure, 

The correspondence on and subsequent 
to January 10 is, in my opinion, conclue 
sive that there was no sale on that 
day. On the llth, Messrs. N. O. Bur 
& Pyne, the attorneys for unsecured credi- 
tors, inform the Official Receiver, of the 
order of adjudication and call upan him 
to make over possession of the assets in 
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his hands to the Official Assignee. On the 
same day, Staynors inform him of the offer 
of. Rs, 2,750 and ask him to accept it, alon 
with the offers already submitted. H 
offer been accepted at the interview as 
alleged, it is inconceivable that the Official 


Receiver would not have said so. Instead e 


he writes that having regard to the 
insolvency he cannot accept any offer now 
and the bid of Rs, 7,500 cannot be cone 
sidered either. The same day, however, he 
writes to Messrs. N. O. Bural & Pyne to 
say that the sale had been duly effected by 
Staynors and the Oalcutta Metal Syndicate 
is. “the highest bidder and purchaser in 
respect of the stock-in-trade situate at 51, 
and 52, Ezra Street." How could he possibly 
confine the purchase to. Ezra Street if 
there had been an interview on the previous 
evening at which he refused to sell the 
Ezra Street goods unless the Karbala Tank 
Lane goods were taken as well, and if the 
meeting had: taken place why should he 
conceal the fact ? Finally on January 12 the 
Plaintiff's solicitor writes that he will apply 
to the. Court that the Official Receiver 
"be directed to accept” the offers, and that 
iş in fact the form of the present applica- 
tion. If the Official Receiver had already 
accepted the offer why was the summons 
couched in those terms ? 

The allegation that the Official Receiver 
accepted the purchaser's offers at the ine 
terview on January 10, and that there 
was a concluded sale on that evening is 
negatived by the subsequent correspondence 
and actions of the- parties and I find that 
there. was no.sach sale, I hold further that 
there was no concluded sale even on Jan- 
uary 11. The Official Receiver in his letter 
L-341-39 of January 11 writes to Messrs. 
Bural & Pyne that the “sale had been duly 
effected .by the auctioneers,” but he makes 
no mention of the alleged meetiug with him 
on the evening of the 10th and unless that 
meeting took place the auctioneers could 
not sell but could only register bids, which 
would constitute a sale only after acceptance 
and confirmation by the Official Receiver. 
This aspect of the matter does not seem 
to be present tothe mind of the Official: 
Receiver atthe time when the letter- was 
written, for the. letter confines the sale to 
the stock-in-trade at'51 and 92, Ezra Street. 
It is abundantly clear from the purchaser's 
own,case that. the stook-in-trade at Ezra 
Stfeet did not include the Karbala Tank- 
Lane gopds, and their case again, which 
the Official Receiver. supports, is that the 
Official Receiver refused to accept the offers 
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made atthe sale for the goods at Ezra 
Street because the reserve price had not 
been reached. ~ 

My finding that there was no concluded 
sale even on January 11, disposed of. the 
contention based on 8. 53 (3), Presidency 
Towns Insolvency Act, that the purchaser 
would, in any event, get a good title, as 
against the Official Assignee, It is next 
argued that the Official Receiver was 
appointed Receiver in execution, and that 
the moment the assets or stock-in-trade 
came into his hands, they were assets realiz- 
edin the course of execution within, the 
meaning of s. 53 (1) of that Act and gave 
the decree-holder a prior right to that. of 
the Official Assignee. It is suggested that 
the Receiver was not strictly a Receiver 
in execution because there was no applica- 
tion in writing for his appointment as pro- 
vided by O. XXI, r. 11 (2), Civil Procedure 
Ocde. The tabular statements to which 
reference has been made ask only for sale. 
But the Official Receiver, was originally 
appointed under the terms of the consent 
decree of August 25, 1938,in Suit No, 1662 
of 1938, and he took possession as therein 
directed on December 6, on failure by the 
judgment-debtor to pay the instalments 
ordered. He was appointed in this suit on 
November 15, 1938; and it was on an 
application in this suit that the order of 
December 14 was made directing execu- 
tion to be carried outin Suit No, 1662 of 
1838 and the Official Receiver to sell the 
goods. The Official Receiver was, in my 
opinion, appointed in_ execution but. no 
assets had been realized_in, ths course of 
the execution before the date of the order 
of adjudication. 

Much of the argument has. been directed 
towards the meaning of the words “assets 
realized in the course of the execution” and 
I have been referred toa number of cases 
in support ofthe argument that the word, 
“aseets” is, or is not, restricted to the, mean- 
ing “money” or “cash.” A further argue 
ment on behalf of the decree-holder raises 
the same question, They contend thatin- 
asmuch as the order of December 14, direct-. 
ed the Official Receiver to distribute the. 
sale proceeds rateably between the decree» 
holders, the “assets” in the hands of, the 
Official Receiver, whether goods or money, 
became the property of the decree-holdérs 
in whose favour the order was made. 

The words in s. 53, Presidency Towns. 
Insolvency Aci, ‘‘assets realized in the course 
of execution by sale or otherwise” are the. 
words which were used in `s. 295, Oivil 
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Procedure Code, 1882, which is the corres» 
ponding- section to s. 79 ofthe Code of 1908. 
Reference has been made toa number of 
decisions under s. 295.and the Courts have 
invariably so far as I can discover limited 
the meaning of the word ‘‘agsets” to money, 
or cash which is capable of immediate dis- 
tribution among the decree-holders. In 
Howatson v. Durrant (1), a decree-holder 
obtained an order under s. 295 for payment 
out of the fund in Oourt representing reali- 
zations made in execution of decrees, and 
the Registrar was directed to report who 
were the creditors entitled to payment. 
Before the Registrar reported, the judgment- 
debtor was adjudicated insolvent, The 
fund in Court consisted of salary of the 
judgment-debtor. The Oourt held that the 
decree-holder was entitled to all sums rep- 
resenting the salary of the judgment-debtor 
which had accrued prior to the insolvency 
but that the Official Assignee was entitled 
to administer all sums representing salary 
accrued after that event. In Hafiz Mohame 
mad Ali Khan v. Damodar Pramanick (2), 
the -decreesholders had brought some of the 
judgment-debtors’ ‘property to sale in exe. 
cution and the purchaser had deposited 25 
per cent. of the purchase money. Another 
decreeeholder applied for rateable distri- 
bution after the purchaser had paid in the 
deposit but before he had paid the balance 
of the purchase money, and the original 
decree-holders objected that the application 
was-not'in time. The objection was over- 
ruled on the ground that’the purchase money 
had not been realized at the time of the 
application for rateable distribution. The 
Court held that the words '‘whenever assets 
are realized’ ins. 295, mean “whenever 
assets are so realized as to be available for 
distribution among the decree-holders.” 
Again in Manilal v. Nanabhai (3), Sir 
Lawrence Jenkins, O. J. says at p. 274* : 

“Prima facie the word “realized” implies that 
property been converted into or obtained in cash 


: some other form available for immediate distribu- 
on,” 


In no case that has been cited before me 
has there been any suggestion that the 
word “assets” in either s. 295, orin the new 
s. 73, can: be made applicable to anything 
other than money. Even if the word “assets” 
has the wider meaning claimed, the assets 
had not been realized by sale or otherwise 
in the-present instance within the meaning 
of s, 58, Presidency Towns Insolvency Act, 


1) 37 0851; 4 0 W N 610. 
18 0 242. 
28 B 264; 6 Bom. L R 11. 
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They remained at the date of the insolvency 
assets which had not yet been realized by 
sale, Itis argued that the changes intro- 
duced bys, 73 of the Code of 1908 which 
now reads, “where assets are held by the 
Oourt, and more persons than one have 
before the receipt of such assets, made 
application to the Oourt forthe execution 
of decree .. ." have widened the scope of the 
section, and that assets in the hands of the 
Receiver are assets custodia legis and so 
assets ‘held by the Court.” But this argue 
ment appears to me to beg the question 
which is what is the meaning of the word 
“assets and I can find no reported case 
in which the term has ever been applied 
otherwise than to money, 

That thisis the true meaning is further 
substantiated by the provision that “the 
assets after deducting the costs of realiza- 
tion shall be rateably distributed.” I have 
no doubt that the words ‘‘assets held by a 
Court’ must mean “money held by a Court” 
or itis only money and not goods which 
can be thesubject of rateable distribution. 
The order for rateable distribution no doubt 
operates 60 as to create title in the decree- 
holders to the subject-matter of the order, 
but monèy alone can be the subject-matter 
of thé ordet andthe ordérof December 14, 
specifically directs the Official Receiver to 
distribute not the goods but the sale pro- 
ceeds. Rateable distribution only comes 
into operation after the sale has been held 
and the goods converted into money, when 
the sale proceeds would éome into the 
hands of the Receiver and could be said to 
be held by the Oourt. I hold that there 
was no concluded sale -and I direct that 
the property in the hands of the Official 
Receiver be delivered to the Official Assig- 
nee, but the costs of the execution prior 
to this application will bea first charge on 
the property so delivered as provided by 
s. 54, Presidency Towns Insolvency Act. _ 

The application is dismissed. The appli- 
cants have Beb up 8 story which has been 
disbelieved and they must pay the costs of 
the Official Assignee who had to appear 
and oppose the application, in the interest 
of the other creditors. The other parties 
including the applicants must bear their 
own costs of this application. I have already 
commented on the lack of candour shown 
by the Official Receiver. I appreciate the 
difficulty of his position, but [-can firmi no 
justification for his refusal to give any infor- 


mation to the Official Assignee yegarding 


the alleged interview on the eVening of 
January 10. He has neglected to refer to 
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itin the affidavit filed on his behalf, and 
he has instructed his Counsel to support a 
story which I have found to be false. I 
direct that he be personally liable for his 
own costs of this application, 


Ba Application dismissed. 


Dd 


_ ALLAHABAD HIGH GOURT 
Oriminal Revision No. 443 of 1939 
August 11, 1939 
MULIA, J. 

BRAHMA NAND MISRA—Apprioant 

VETEUS l 
EMPEROR—OPrProsITs PARTY 
Criminal Procedure Code (Act V of 1898), sa. 64, 196, 
499, 514—S. 684, if controls powers of Magistrate 
under Code— Person committing offence under s,171-D, 
Penal Code in presence of Magistrate—If can be 
arrested under s. 64—Previous sanction of Local 
Government, whether necessary to take cognizance of 
such offence —Accused released on bail upon 
execution of bond by surety alone—No time and 
place for appearance of menitoned in bond 
—Proceedtngs under s. 514, whether can be taken. 
Section 196, Criminal Procedure Oode, does not 
“ control the powers of a Magistrate under the Code, 
but only prevents a Oourt from taking cognizance 
of certain offences without there being a complaint 
made by order of, orunder authority from, the 
Governor-General in Oouncil, the Local Goyernment 
or some officer empowered by the Governor-General 
in Oouncil in this behalf, Therefore, a Magistrate 
not functioning as a Oourt but only as a Magistrate 
acting under s. 64, Oriminal Procedure Code, is 
fully authorized to arrest and to release on bail a 
person who has committed an offence in his presence 
under s. 171-D, Penal Code, and no previous sanction 
of the Local Government is necessary for the 
Magistrate to take cognizance of such an offence. 
The word “offence” used in s. 64, Oriminal 
Procedure Code, is obviously wide enough to include 
an offence under s. 171-D, Penal Code. [p. 668, col. 1.} 
The release of an accused person on bail and the 
conditions under which that is permitted by the 
law are ft oleate by s. 499, Oriminal Procedure 
Code and the provisions laid down in that section 
as to the nature and contents of the bail bond are 
mperatiyo and must be strictly fulfilled. It is 
‘incumbent under s. 499, Oriminal Procedure Code 
to get a bond executed by the person who is 
released on bail and unless that is done, there can be 
no valid bond by a surety alone. Similarly the 
mentioning of a definite Oourt before which the 
accused person is to appear is an essential condition 
of a bond under s. 499. Where therefore a 
bond is executed by % surety alone and it does not 
mention any definite Oourt and time for the 
appearance of the accused, no proceedings can be 
Soa : ~ s. 514, Oriminal Procedure Oode. [p. 664, 
ool, 1.j ` 
Messrs. S. N. Verma and M. N. Agarwala, 
for the Applicant, 


Tfe Deputy Government Advocate, gor the 
Orown. l 
- Ordere—This isan application in reyi- 
sion by one Brahmanand Misra from an 
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ainst him under s. 514, 


order passed £ 
forfeiting a 


Criminal Procedure Oode, 
portion of a bond executed by him in the 
following circumstances: The applicant 
was one of the several candidates for a seat 
on the Oawnpore Municipal Board at an 
election held in December, 1936. A man 
named Ganga Kishan acted for him as well. 
as for another candidate as an identifler of 
the voters who came to the polling station 
and asked for ballot papers. It appears 
that a man accompanied by Gange Kishan 
came to the polling station and called for a 
ballot paper in the name of one Madan 
Kahar. He was identified in the ordinary 
course by Ganga Kishan, but his effort to 
obtain a ballot paper did not succeed 
because an objection was taken on behalf of 
another candidate to the effect that the 
man was falsely personating another voter 
whose name wasentered in the list. The 
objection was upheld py the presiding 
cfficer who happened to be a Magistrate of 
the First Olass, named Mr, Niaz Mohammad. 
The Magistrate put Ganga Kishan under 
arrest apparently for having committed an 
offence under s. 171-D} Indian Penal Oode, 
but released him soon afterwards on the 
present applicant giving him an undertak- 
ing to produce Ganga Kishan, if necessary, 
for a trial later on. The undertaking was 
scribed by the Magistrate himself in the 
following terms: 

“Mr. Brahmanand undertakes and stands surety of 
Ra, 500 for B. Ganga Kishan, identifier, in case he is 
prosecuted and required by Court.” 


This undertaking which is obviously 
couched in extremely vague language has 
been treated by the prosecution as a bond 
under s. 499, Oriminal Procedure Oode, 
which has been forfeited, It may be 
mentioned here, andit is a very important 
fact that no bond wastaken from Ganga 
Kishan himself. Ihave seen the record of 
the case myself and have also asked the 
learned Deputy Government Advocate to do 
so, but there is no trace ofany such bond, 
so that it was a curious case of a man being 
Telessed on bail without executing any 
bond himself merely upon an undertaking 
given by another person as a surety. As 
might well have been expected in these 
circumstances, Ganga Kishan who had 
nothing to lose absconded and the present 
applicant, in spite of every possible effort 
on his part, failed to produce him later on 
when he was required for being tried ona 
charge under s. 171-D, Indian Penal Code, 
A notice was then given to ‘the:.present 
applicant to show cause:~why his::bond 
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should not be forfeited and a Magistrate of 
the first class named Mr. Altaf Husain 
ultimately passed an order to the effect that 
the bond furnished by the applicant was 
forfeited to the extent of Rs. 125. It is 
from this order that the applicant has 
come up in revision to this Court. Two 
points have been urged on behalf of the 
applicant; firstly that Mr. Niaz Mohammad 
could not take cognizance of an offence 
under s. 171-D, Indian Penal Code, without 
the previous sanction of the Local Govern- 
ment and hence he had no jurisdiction to 
arrest Ganga Kishan and to demand any 
security from the present applicant: 
secondly, that the undertaking given by 
the applicant which has been treated 


as a bond ander s. 499, Oriminal 
Procedure Code does not fulfil the 
imperative requirements of that section 


Inasmuch asit does not fix any time or 
place for the appearance of the accused 
person and hence it is not legally enforce- 


able. With regard to the first contention 
it is enough to point out that Mr. 
Niaz Mohammad when he put Ganga 


Kishan under arrest was not function- 
ing as a Oourt but only as a Magis- 
trate acting under s. 64, Oriminal Proce- 
dure Oode, which runs as follows: 

“When any offence is committed in the presence 
ofa Magistrate within the local limita of his juris- 
diction, he may himself arrest or order any person 
to arrest the offender, and may thereupon, subject to 
the provisions herein contained as to bail, commit the 
offender to custody.” 

The word -““‘offence” used in 4g, 64, 
Orimina] Procedure Code, is obviously wide 
enough to include an offence under s. 171-D, 
Indian Penal Ocde. Mr. Niaz Mohammad 
being a Magistrate and the offence having 
been committed in his presence he was in 
my opinion fally authorized to arrest the 
offender Ganga Kishan and to release him 
on bail, It has, however, to be borne in 
mind thatthe release on bail was to be 
governed by the provisions contained in 
the Code. Section 196, Oriminal Procedure 
Oode, does not control the powers of a 
Magistrate under the Oode, but only 
prevents a Oourt from taking cognizance of 
certain offences without there being a 
complaint made by order of, or under 
authority from, the Governor-General-in- 
Oouncil, the Local Government or some 
officer empowered by the Governor-General- 
in-Council in this behalf, There is conse- 
quently no force in the first contention 
urged on behalf of the applicant that Mr. 
Niaz Mohammad had no jurisdiction to 
arrest Ganga Kishan and to release him on 
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bail inasmuch as he .could not take 
cognizance of the offence under s.171-D, 
Indian Penal Code. The other contention is 
however well-founded and must prevail. The 
release of an accused person on bail and the 


.conditions under which that is permitted by 


the law are governed by s. 499, Oriminal 
Procedure Oode, and the provisions laid 
down in that section as tothe nature and 
contents of the bail bond are in my judg- 
ment imperative and must be. strictly 
fulfilled. The section rans as follows: ~- 

“Before any person is released on bail or released 
on his own bond, a bond for such sum of money as the 
Police Officer or Oourt, as the case may be, thinks 
sufficient shall be executed by such person, and, 
when he is released on bail, by one or more sufficient 
sureties conditioned that such person shall attend 
at the time and place mentioned in the bond, and 
shall continue so to attend until otherwise 
directed by the Police Officer or Oourt, as the oase 
may be.” 

The objection taken on behalfof the ap- 
plicant is that in view of this section it 
was incumbent upon Mr. Niaz Mohammad 
to mention a time and a place for the 
appearance of the accused person Ganga 
Kishan who was being released on bail. 
In my judgment this. -objection is obviously 
sound and cannot but prevail. The learned 
Ooungel for the applicant has relied, upon 
the case in Emperor v. Chintaram (1), Im 
that case it was held that ee. 5 

“bail proceedimgs are spesial proceedings about 
which there are specific directions in the de, and 
they must be strictly followed. Section 499, Oriminal 
Procedure (ode, states that the time and place- 
at which the accused isto appear must be mentioned 
in the bond, and cl, (2) of that section states that 
if the accused is to appear in some other Oourt, 
the bond must expressly say so. It is not open to 
Courts to depart from ade express provisions.” 

I am in entire agreement with this 
interpretation of s. 499, Criminal Procedure - 
Code, and I think therefore that the objec- 
tion raised by the learned Oounsel for the 
applicant in the present case must be 
upheld. I must, however, mention two more 
points which in my judgment fortify the 
conclusion at which I have arrived. In the 
first place it will appear from a perusal of 
s. 499, Criminal Procedure QOode, that when 
a person is released on bajl he must hime 
self execute a bond. The law doas not. 
contemplate any person being released on 
bail without executing a bond himself 
merely upon an undertaking or security 
given by a surety. The only exception 
to this rule is to be found in s. 514-B, 
Orimina] Procedure Oode, which rans “as 
follows: 4 

938 Nag 248; 165 Ind. Cas, 825;41936) Or 
o O81, 33. or J {00; I LR (19373 Naw 137; 6 R. 
N 96. 


664 
“When the person by a b 
officer to execute a oer rete P Gane is 
officer may accept, in Heu thereof, a bond executed 
bya surety or sureties only.” 

ee to my mind. makes it perfectly clear 
that it is incumbent under s. 499, Criminal 
Procedure Code, to get a bond executed by 
the person who is released on bail, and® 
unless that is done, there can be no valid 
bond bya surety alone. As I have stated 
above,no bond was taken in, the present 
case from ‘Ganga Kishan who was released 
on bail and it is not surprising that he 
pa adyantage of that fact.and made 
limeelf scarce. I have no hesitation in 
holding that-as no bond was taken from 
Ganga Kishan it was not legally open to 


the Court ‘shall | 

and may call u 

bond to pay the 
uld 


pon 
e penalty 
why-it should not be pa 


id. + 

Now it is evident that where a person 
is arrested by. a Police Officer or a Magis» 
trate and is released on executing a bond 
which does not fix any place where or the 
Court in which the accused person js to 
appear, it is not possible to-take any-proceed- 
ing under s. 514, Criminal Procedure Code, 
for determining whether the bond -has 


been forfeited or not. When the bond has’. 


been taken by gome Court, it is that 
Court, alone or the Court of a Presidency 
Magistrate or ofa Magistrate of the First 
Olass that can initiate a proceeding under 
8- 514, Criminal Procedure Oode, for deter- 
mining: whether a bond has been forfeits 
ed.. When the bond js for appearance 
before a particular Oourt, it is again only 
that Court which can start a proceeding 
under s, 514, Oriminal Procedure Oode, 
for. determining whether the bond has 
beef forfeited. If a bond has been taken by~ 
a Magistrgte or a Police Officer and no Oourt- 
18,-mentipned-therein, I fail to-see how an 
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nal Procedure Code, at all. , In the. present 
case. if we attach some definite meaning 
to the vague terms of the undertaking 
scribed by Mr. Niaz Mohammad and hold 
that the applicant undertook to produce 
Ganga Kishan for trial before some ‘Court 
still the point remains that no Court having 
been specified, no Court can legally take 
any proceeding under s. 514, Oriminal 
Procedure Code, for determining whether 
the undertaking or the bond given by the 
applicant has or has not been forfeited. 
The resalt therefore is that I allow this 
application in revision and setting aside 
the order passed by the Courts below for- 
feiting the applicant’s bond to the extent 
of Re. 125 direct that the money, if realized, 
will be refunded to him. 


Ba Revision allowed. 


LAHORE HIGH COURT 
Second Appeal No, 1698 of 1938 
February 16, 1939 
' DaALIP BingA, J, 

BOLA. AND ANOTHRRE—PLAINTIFRS— 
APPELLANTS 


versus 
CHHAJJU RAM—Durgnpant 
SS a “2 -—RESPONDBNT | 
Landlord and tenant— Occupancy Kanan Mah 
age of occupan hts— n 
aya rii inant dying, without leaving, 
widow or child—Morigages, if” becomes tenant-at- 


will, 

Mortgagee of occupancy rights in possession of 
land does not become a tenant-at-will as a matter 
of law upon extinction of the tenancy by reason 
of the mortgagor (occupancy tenant) dying without 
leaving widow -or child. Shib Sahat v, Balbir 
Singh of Faridkot (1), explained - 

(Dane lave distinguished.) 

“ Facts.—One Nanda was an occupancy 
tenant of certain agricultural lands of 
which plaintiffs were the landlords, Nanda 
mortgaged the occupancy rights with 
possession to Chhajjuram but subsequently 
died without leaving widow or child, 
Plaintiffs filed a suit against the mortgagee 
for possession of the land on the ground that 
the tenancy having become extinct on the 
death of Nanda, the land reverted to them 
as owners without any charge of the 
mortgage money, The defendant contend- 
ed that Nanda ‘having died some 20 years 
ago, the suit was time-barred. His r 
allegation was that the plaintiff: never 
having been in possession of the land his 
adverse possession had ripened into éwner- 


proceedings can be taken-under s, 514, Grime 7 ship. ‘ ‘The trial Court decreed the suit hold- 


_ 


1939 


MA TIN v. KO SBIN HONE (RANG.) 


ing that the defendant had never. been in > 
ady 


erse possession. On appeal the lower 

Appellate Court dismissed the suit on the 
ound that it was time-barred. . Plaintiffs 
ve come up in second appeal. 


Mr, Fi, C. Mittal, for the Appellants, 


Mr. Mukand Lal Puri, fér the Respon- 
dent. 


Judgment.—The learned Counsel for 
appellants contends (1) that there ia no proof 
of continuous possession by the mortgagee 
from 1914 onwards. The mortgagee however 
was shown in possession in 1915 and in the 
jamabandts of 1926-27 and subsequently, 
and I consider that a proper construction of 
the plaint shows that the plaintiffs claimed 
that the mortgagee rights were only extin- 
guished in 1935 impliedly conceding the 
morigagee’s possession till that date. In 
any case, the inference could be drawn from 
the facts that the mortgagee was in con- 
tinuous possession from 1914. This conten- 
tion therefore fails, The second contention 
is that the mortgagee on the extinction of 
the tenancy became a tenant-at-will as a 
matter of law, and Shib Sahat v: Balbir 
Singh of Faridkot (1), is cited for this pro- 
position. I do not think the ruling lays 
down any such proposition and if it does, I 
would humbly ventureto differ. Reliance 
is placed on Nazam Din Khan v. Rashid Alt 
Khan (2), Nawab v. Lachhman Singh (3) and 
the Letters Patent Appeal, Lachhman Singh 
v. Nawab (4), Dhapan v. Sri Ram (5) and 
Court of Wards Guruamaryit Singh v. Devt 
Dawala (6). These rulings, however, are 
not in point as the mortgage was subsist- 
ing in those cases and the possession 
could be referred to the subsisting mortgage. 
This contention therefore also fails. The 
appeal fails and is dismissed with costs. 


D. ; Appeal dismissed, 


(1) 8 PR 1905 Rey. 
A IR 1984 Lah ae 154 Ind. Oas. 243;16 L 


(2 
18;:87-PL R413: 7R L537. 

BY AI R1935 Lah. 924; 160 Ind. Oas, 55738 R L 
Ko 38 P L R 716; 168 Ind. Oas. 48; 8 R L 1035 
(5) A IR 1987 Lah. 837; 172 Ind. Oas, 249; 39 P L 
R 6189: 10 R L 328. 


(6) A IR 1938 Lah. 675; 179 Ind. Cas. 357; 40 PL 
R 94% 11 R L 559, 
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RANGOON HIGH COURT 
First Appeal No. 135 of 1938 
April 5, 1939 
Mya BU anp MosnLv, JJ, 
MA TIN—PLAINTIFF—ÅPPALLANT 
VETsus 
KO SEIN HONE AND otarrs—Darenpants 
—RESPONDSNTS 
Chinese Buddhist Law—Divorce—Wife is entitled 
to take away her and wearing apparel— 
Burma Laws Act (XIII of 1898), s. 1 Ainese 
Buddhist is Buddhist—Burmese Buddh w— 
Applicability— Marriage of Ohinese Buddhist in 
Burma—Law = applicable—Succeesion such 
Chinese Buddhist dies intestate in Burma—How 
—Chinese Buddhist husband and Burmese 


—Law applicable. = 

tomary law the wife upon 
divorce is entitled to take her jewellery and li 
wearing apparel away with her. Man Hanv. R. M, 
A. L. Firm (1), relied on. [p. 666, cal. 1.] 

A Ohinese Buddhist is a Buddhist within the 
meaning of that term both ins 13, Burma Laws Act, 
and in the Succession Act. Tan Ma Shwe Zin v., 
Tan Ma Ngwe Zin (8), relied on. 

As ds validity of the marriage between 
Ohinese Buddhists contracting marriage in Burma, 
the Burmese Buddhist Law is applicable as the 
lex loci contractus, but as inheritance or 
succession to the estate of Chinese Buddhist dying 
intestate in Burma, the Ohinese customary law is 
applicable asthe customary law of the Ohinese 
Buddhist. 

Where Burmese Buddhist wife demands a parti- 
tion of property on divorce from her inese 
Buddhist husband, there is no préma facie ground 
the personal law ofthe man and dig- 
personal law of the woman. It ig 
the community or religious denomination to which 
the parties belong by which the personal Jaw 
which forms the rule of decision in the case hag to 
be ascertained. But the personal law of the hug 
band is not ad idem with the personal law of the 
wife. In the absenoe of any sufficient authority 
either. judicial or legislative to show that either the 
Ohiness customary law or the Burmese Buddhist 
Law should govern the question ag to the ive 
interests of the Ohinese Buddhist husband and the 
Burmese Buddhist wife in the property held by 
either or both, the question as to the division of 
Be between the Justica upon divorce is to be 

)s 


for applyin 
regarding t 


ded according to ice, equity and good con- 
science under s, 13 Burma Laws Aot. [Mode of 


partitioning property in such cases ined! 
Ma Yin Mya v. Tan Yauk Pu (2), expla Tp. 
667, col, 1. 

, [Case-law discussed. | 


F, A, against the decree of the Assistant 
District Court, Myaungmya, dated October 
3, 1938. 

Mr. G. R. Rajagopaul, for the Appellant, 

Mr. E. Hay, for the. Respondents. 

Mya Bu, J.—This appeal arises out of a 
suit bya Burmese Baddhist. wife against 
her Chinese Buddhist husband fox divorce 
and partition of property., The trial Oourt 
granted the plaintiff-appellant. a decree 


666 
for divorce but dismissed her prayer for 
division of property on the ground that 
under the Chinese customary law the wife 
had no interest in the property of the 
martiage. This appeal, therefore, relates only 
to that.part of the decree-which dismissed 
the appellant’s prayer for division of the 
property set out in the achedules-attached 
to-the plaint. If the question as to the 
division of property between ‘parties is to 
pe decided in accordance with the Ohinese 
customary law, the decision of the trial 
Gourt must be held’ to be “unassailable 
except ss regards the jewellery mentioned 
in the schedules attached to the plaint ; for 
oven under the Chinese custormary law, it 
would. appear that the wife upon divorce 
would be entitled to take her jewellery and 
her wearing apparel away. with her: see 
Man Han v. R. M. A. L, Firm (1) at p, 115. 
The trial Oourt should have ordered an 
inquiry to be made at least as to the owner- 
ao the jewellery before disposing of 
the plaintiff's claim. On behalf of the appel- 
lant it is contended that Burmese Buddhist 
Law forms the proper rule of decision 
regarding the division of property in this 
cage. As lending support to this conten- 
tion certain observations appearing in the 
Full Bench casein Ma Yin Mya v. Tan 
Yauk Pu (2), and in a single Judge case 
in Ma Kyin Hlaing v. Maung Kyin Swi 
(3), have been brought to our notice. The 
Pull Bench case was upon a reference 
made by Maung Ba, J. who propounded the 
question for decision as follows: 

“Tn the case of Chinese Buddhists, is the Burmese 
Buddhist Law regarding marriage. applicable to 
them as the lex loci contractus or, if not, which is 
the law applicable ? " . 

The Full Bench answered the question in 
the afirmative and accordingly the head- 
note of the case in-the report appears in 
the following words : 

“That the Burmese Buddhist Law regarding mar- 
riage is” prima facte applicable | to Ohinase Bud- 
dhists as the lex lact contractus. - 


‘This led to the following observation by 


the learned Judge who decided in Ma Kyin- 


Hlaing. v. Maung Kyin Swi (3) : 

«Jf the decision given in Ma Yin Mya v. Tan 
Yauk Pu (2), were to be followed to its logical con- 
colusion, I should say that the Burmese Buddhist 
Law should also govern the succession to the estate 
of a Chinese Buddhist. The question of 
and succession are eo intima bound ap that 
one follows the other as night follows day and so 


(6) ‘4 R110 at p.115; 97 Ind. Oas. 876; A IR 1926; 


(9) 1987 | 90;.166 Ind. Oas. 577; AIR 1987 
®) 99; a Bang 270; 88 Or. L J 874. 
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one part of one's life should not be allowed to be 
governed one law andthe other part should be 
allowed to be governed by another law.” 

With all due respect I am unable to 
adopt the view that the decision in Ma Ytn 
Mya v. Tan Yauk Pu (2), to the effect that the 


eBurmese Buddhist Law regarding marriage 


is prima facie applicable to Chinese Bud- 
dhists contracting marriage in Burma as 
the lex loci contractus necessarily leads to 
the conclusion that the Burmese Buddhist 
Law should also govern the succession to 
the estate of a Chinese Buddhist. After 
examination ofthe judgment in Ma Yin 
Mya v. Tan Yauk Pu (2), I have come to 
the conclusion that the words “regarding 
marriage” appearing in the question pro- 
pounded by the learned referring Judge and 
in the decision as reported in the headsnote 
were not deliberately employed. In my 
Opinion it was not in contemplation of the 
learned Judges that the Burmese Buddhist 
Law should govern questions relating to 
the incidents of marriage as distinct from 
the validity of marriage turning upon 
observance or omission of certain formal 
requisites. The matter under consideration 
in Ma Yin Mya v. Tan Yauk Pu (2), was a 
contest between the well-known rule of 
Burmese Buddhist Law that there need be 
no formality or ceremony to effect a mar- 
riage andthe equally well-known rule of 
Ohinese customary law that marriage to 
be valid must have been performed by 
observance of certain formalities and 
ceremonies. Both the learned Sir Guy 
Rutledge, O. J. and Maung Ba, J. adopted 
the principle of Private International Law 
recognized and enforced under the English 
system of jurisprudence that the lex loct 
contractus governs the formal requisites of 
a marriage and the former went on to 
observe : 


“And the English Courts have gone so far as to 
include consent aga part of the ceremony of mar- 
riage and not a matter affecting the personal capa- 
city of the parties to contract a marriage: see 
Simonin v. Mallace (4), and Sotto-mayor v. Be 
Barros (5), at p. 7.” 


The English authorities quoted by Sir 
Guy Rutledge, CO. J. are cases in which the 
English Law of marriage was applied as the 
lex loci contractus regarding the formali- 
ties of the marriage only. The Burma Laws 
Act providesthat in any suit or other pro- 
ceeding in Burma when the Oourt has to 
decide any question regarding succession, 
inheritance, marriage, caste or any religious 


(4) (1859) 29 L J Mat. 97; 2 Sw & Tr. 67; 6 Jar. 


-~ (N sa) 561; 2 L T 337. 


5) (1878) 3 P D 1atp.7;47 LJ P23; 37 L T415 
20W R455 
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usage or institution, the Buddhist Law shall 
form the rule of decision except in so far as 
such law has by enactment been altered or 
abolished, or is opposed to any custom 


having the force of law, and it has been. 


laid down that a Ohinese Buddhist is a 
Buddhist within the meaning of that term 
both in s, 13, Burma Laws Act, and in the 
Succession Act: see Tan Ma Shwe Zin v. 
Tan Ma Nowe Zin (6) in which it was also 
pointed out : 

“The true meaning of s. 13(1), Burma Laws Act, 
is that in matters regarding succession, i ritance, 
eto, where the parties profess the Buddhist or 
Muhammdan or du religion, the rule of decision 
shall be the personal law that governs the community 
or religious denomination to which the parties 
belong, except in so far as that law in Burma has 
been altered or abolished by the Legislature or is 
opposed to any custom having the force of law. The 
personal law of the Ohinese Buddhist in Burma ig 
Ohinese customary law,” 

Thus, it is settled law that as regards 
succession and inheritance to the estate of a 
‘Chinese Buddhist dying intestate in Burma, 
the Ohinese customary law is applicable. 
The state of the law therefore is that as 
‘regards Validity of the marriage between 
‘Ohinese Buddhists contracting marriage in 
Burma, the Burmese Buddhist Law is 
‘applicable as the lex loci contractus, but ag 
«egards inheritance or succession to the 
estate of Chinese Buddhists dying intestate 
in Burma, the Chinese customary law is 
applicable as the customary law of the 
Jhinese Buddhists. There is, however, an 
absence of direct authority covering the 
main question that falls for determination 
in this appeal. The respondent is not a 
full Chinese, ` His father was a full Ohinese 
xhocame from China and settled down in 
Burma many years ago and married a 
Barmese Buddhist woman by whom the 
‘espondent was born to him. The fact that 
ihe respondent is accordingly a Bino- 
gurman, however, does not seem to alter 
ihe legal position of the parties from what 
t would be if he were a full Chinese for 
here is nothing to show that so far as 
lood and manner of living are concerned, 
16 is fo be regarded as a Burman rather 
han a Chinese, Be that as it may, there 
8 no prima facie ground for applying the 
sersonal law of the man and disregarding 
he personal law of the woman in the 
resent case, [b is the community or 
‘eligious denomination to which the parties 
Jelonged by which the personal law which 
orms the rule of decision in the case has 
o be ascertained. But the personal law 


(6) 10 R 97; 187 Ind. Oas. $11; A IR 1933 Rang. 
9; ate (193%) Rang. 97. ` 
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of the husband is not ad idem with the per- 
sonal law of the wife. In Man Han v. R, 
M. á. L, Firm (1), where a Chinese Bud- 
dhist wife claimed her share of interest in 
certain property attached in execution of a 
Money decree against her Ohinese Buddhist 
hasband, Ohari, J. observed : 

“There are certain passages in Jameson's Family 
and Commericial Law which seem to show that a 
Ohinese wife can never have a se estate. If 
this is the law, I am go for Ohiness wives, It is 
hardly applicahle to Burmese women who 
actively helped their husbands in ths acquisition 
of property andI have no hesitation in refusing to 
apply this rule as being contrary to justice, equity 
and good conscience.” | 

This Ghearvation applies a fortiori to the 
present case where the wife is a full Bure 
mese woman, Ohari, J. decided that as the 
whole of the property under attachment 
belonged ‘to the wife, it was not liable to 
attachment in execution of the decree 
against the husband. ‘That decision was 
subjected to a further appeal under cl. 13, 
Letters Patent. Itis to be noted that after 
that decision the Fall Bench cases in 
Ma Yin Mya v. Tan Yauk Pu (2) and Ma 
Paing v. Maung Swe Hpaw (7) were decided 
before the hearing of the Letters Patent 
Appeal before Heald and Ounliffe, JJ. in 
V, R.M. A. L, Chettyar Firm v. Man Han 
(8). The decision in Ma Paing v. Maung Swe 
Hpaw (7), which was subsequently overruled 
in N. A, V. R. Chettyar Firm v. Maung Than 
Daing (9) was that in Barmese Buddhist 
Law, in respect of the property of the 
Marriage whetber that property bethe payin 
property of either party or lettetpwa pro- 

rty of the marriage, a Burmese Buddhist 
husband and wife were partmers and all 
the preperty of the marriage, whether payin 
or lettetpwa was partnership property, and 
that it was indivisible and indeterminate 
during the subsistence of the marriage. 
In the Letters Patent Appeal the learned 
Judges applying the decision in Ma Paing 
v, Maung Swe Hpaw (7) reversed the judg- 
ment of Chari, J. e question as to the 
applicability of the Burmese Buddhist Law 
or the Chinese customary law was, however, 
not considered, owing probably tə the 
assumption that the Burmese Buddhist Law 
was applicable, There is thus no sufficient 
authority either judicial or legislative to 
show that either the Ohinese customary law 
or the Burmese Buddhist Law should 


Mu 5R 496; 108 Ind. Qus. 568; A I R 1927 Rang. 
: 6 Bur. LJ ( 4 

(8) 5 R 443; 105 Ind. Cas, 244; AIR 1937 Rang. 
299. i 
(9) 9 R 524; 134 Ind. Cas. 1252; A I R 1931 Rang. 
262; Ind, Rul. (1933) Rang. 4 (F B). 
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govern the question as to the respective 
interests of the Chinese Buddhist husband 
and.the Burmese Buddhist wife in the 
property held by either or both, 


In: the result, the question as to the division 
of property between the parties ‘upon 
divorce in this case is to be decided accord- 
-ing to justice, equity and good conscience 
‘under’ s. 13 (8), Burma Laws Act. The 
» peculiar rule of the nissta and nisstta under 
the Burmese Buddhist Law and the peculiar 
rule of the wife's acquisition during 
marriage belonging to the husband under 
the Chinese Buddhist Law. will ‘have to be 
ruled outin this case as not being just or 
equitable to both parties. For the same 
reason the presumption ordinarily appli- 
cable in the case of Burmese Buddhist 
couples under which property acquired 
through the labour or industry of one only of 
the couple during coverture is deemed to 
be jointly acquired property (hnapagon) of 
both must also be ruled.out. The result of 
this process of elimination is that upon 
divorce between a Ohinese Buddhist hus- 
band and a Burmese Buddhist wife: (1) 
each party takes the property which he or 
she brought to the marriage ; (2) each party 
takes the property which he or she acquired 
during the coverture through his or her 
skill, labour or industry or by gift or in- 
heritance to him or her alone, and (3) (a) they 
share equally in the property which they 
have jointly acquired, such as property 
acquired through the joint labour or induse 
try of both or by the employment of funds 
to,which they have equally contributed or 
by jointly carrying on business ; (b) where 
respective contributions to the funds em- 
ployed in jointly acquiring property are 
unequal, they share sach property in the 
same Proportions as their contributions ; (e) 
debts incurred in jointly acquiring property 
- or in jointly carrying on of business shall 
be borne in the same proportions as their 
respective shares of interest in the property 
or in the assete of the business. The 
decree of the trial Oourt is, accordingly, 
set aside and the case is remanded to the 
trial Court for disposal of the suit on the 
lines indicated above after the making of 
necessary inquiries. The appellant will 
obtain costs of this appeal ad valorem on 
the.amount that may be decreed in her 
favour by the trial Court. 


-1 Mosely, J.—I agree withthe view of the 
law taken by my learned brother and in 
the order proposed by him. I had already 
held in Special ‘Second Appeal: No. 12 of 
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1937 Ah. Pein v. ÌM. C. Deva (10), that in th 
case of such a marriage, the wife does-nc 
own half the husband’s property during th 
continuance of the coverture. 


D Case remanded, 


(10) A IB1987 Rang. 543; 174 Ind. Cas. 390; 10 
Rang. 404. 


ALLAHABAD HIGH COURT | 
“Execution Second Appeal No: 644 ‘of 1938 
May 11, 1939 ; 
‘VERMA, J. ~~: 
ABID HUSAIN—Dasranpant—J UNGMANT- 
DuBToR—APPBLLANT ` | 
weTEUS 


KUNJ BEHARI LAL—Dnoren-HoLDER 


~ —REBPONDENT . 

Civil Prosedure Code (Act V of.1908), O. XX 
r. 2 (3), (1}—Application for adjustment by judgmen 
debtor — Nature of—Certificat of payment | 
deoree-holder —Essentials — Limitation Act (IX | 
1908), Sch.1, Art. IA cata Maa lim 
for certification by decree-holder. 

An application by the judgment-debtor prayi 
for an adjustment to be recorded need not be 
document separate from the objections filed by hi 


on the ind of such adjustment. Ganga Dih 
Rai v. Ram Oudh (1), relied on. |p. 870, aol; 2.) 
A statement that certain sums of money ha 


been received, coupled with an allegation that th 
were paid on account of interest, not allowed | 
the decree, but agreed to be paid in consequen 
of a separate agreement entered into after t 
passing of the decree, cannot be an admission th 
the payments were in satisfaction of the money d 
under the decree, and cannot therefore amount: 
a certification. [p. 671, col. 1.] 

For certification of payments by decree-holder ths 
must be a statement or admission by the deor 
holder to the effect that payments had been ma 
to him against the decretal amount, and furth 
such statement must be made before the cont 
veray has arisen and not efter the judgment-debi 
has Gled his objections stating that he has ma 

ott Prasad v., Sri Chand (9), a 


such payments 
Ran Prasad Ram v. Jadunandan (3), referred to. 


Limitation Act, applies 
the action taken by the judgment-debtor unc 
O. XXI, r.2 (2), Civil P ure Code, and ‘thr 
is no time ‘limit for a certification by." the deor 
holder. Ram Sarup v. Mahomed Ubaidullah Kh 
(4), relied on. [p. 671, col. 3.) 

Ex. 8. A. from the decision of the Gi 
Judge, Jhansi, dated. February 25, 1938.. 


Mr. Mushtaq Ahmad, for the Appellant. 
Mr. 5. S. Verma, for the Respondent. 


Judgment.—This second appeal aris 
out of execution proceedings. The fi: 
Court accepted the objections raised by t 
appellants but, the lower Appellate Ooi 
has decided in favour of the decree-hold 
The facts, as far as I can ascertain the 
from the learned Oounsel and from the rec 


only 
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-appear to-be these. The respondent obtaine 
‘ed against. the appellent. a final mortgage 
decree for sale-on April 28, 1934. This 
decree declared that the amount payable.to 
the decree-holder by the judgment-debtor 
up toa certain day was Rs. 788140. This 
included costs incurred after the passin g of 
the preliminary decree. No future interest 
was allowed by the decree. The first 
application for execution filed by the decree 
holder is the one giving rise to the proceed- 
ings which have culminated in this second 
appeal, It purports to bear date March 15, 
1936, but was filed in. Oourt on March 17; 
1937. Hither the year 1936, written on the 
application for execution in two places and 
in one place on the fard taliga which 
accompanied it, is a mistake, or the appli- 
cation was actually written out and was 
ready in March, 1936, but for some reason 
or other, was not filed untila year later in 
March, 1937, when the periodiof three years 
was about to expire. In this application 
the amount recoverable is shown to be 
Rs..788-14-0, The first notice which wag 
issued. to the jadgment-debtor in pursuance 
of the order of the Court passed on April 12, 
1937, was not served and on May 13, 1937, 
which was the date fixed for the hearing 
of the case, the decree-holder applied‘ that 
in addition to the usual notice, a notice. 
by registered post: be.also sent. The Oourt: 
granted this application. On May 19, 1937, 
the decree-holder filed an application state 
ing: that on May 17; 1937, he had received 
a. money order for Rs. 50 from the: 
jJudgmentedebtor, that this sum be deducted 
from the decretal amount, that the judg- 
ment-debtor was a travelling: apothecary 
selling: medicines in the bazars of various 
cities, that the ‘address. given on the, money 
order receipt for Rs. 50 received.on. May 17, 
1937, was ‘care of’ Postmaster, Eucknow, 
and prayed: that the notice be sent to that 
address, The Oourt.acceded to that request 
and fixed May.31 for-hearing. The notices 
were again not served and the Oourt 
ordered on May 31, 1937, that the decree- 
holder should take necessary. steps by 
July 19, 1937. 

On July 19, 1937, the judgmentedebtor. 
appeared and filed a petition which is 
headed thus: “Petition of objections in 
accordance with O.. XXI, r, 2, Oivil Pro- 
cedure Oode...” In para. 1 of this-applica- 
tion the judgment-debtor stated that there 
had been on agreement between the parties 
outside the-Oourt by, which they had agreed 
that the decretal amount would be: paid 
by instalments and that he, the judgment: 
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debtor, had been acting upon it and had been 
paying sums of money to the decree-holder 
now and then in liquidation of the,.decretal 
amount. In the subsequent paragraphs, it 
was stated that the judgmentedebtor had 
paid 8. total sum of Rs. 470 against the 
*decretal amount, that the decree-holder was 
quite wrong in praying for the recovery. of 
the entire decree. money, andi that according 
toirthe correct-account, after deducting‘the 
amount paid, a sum of. Rs. 318-14-0 only 
was due and: payable to the decree-holder 
which the judgmentsdebtor was’ prepared 
to: pay. It was-prayed that the sum of 
Rs. 318-14-0 be ordered to be paid by: the 
judgment-debtor to the decree-holder and 
the. proceedings for the sale of the property 
be ‘‘postponed and cancelled.” Notice of 
this petition-of objections was given to the 
decree-holder and September 4, 1937, was 
fixed, The decree-holder appeared on that 
date and filed an application in reply to 
the objections of the judgment-debtor. In 
this application it was stated that 

| Pica pasan Edebi immediately after the passin 

‘the decree wanted time to pay the decreta 
amount and agreed to-pay interest at the contrac- 
tual. rate till.the whole amount was paid and was 
all along assuring the desree-holder by numerous 
letters to pay the full amount ont of Court and 
Tequesting the decree-holder not to execute the 
decree and this isthe reason why the execution wag 
deferred even after the passing ofthe final decree for 
about three years." 
- In para. 4-it was stated : 

“According to:the aforesaid agreement, even the 
full interest after the period of the decree -has not 
been paid up and the objector after deriving advant- 
age wants to resile back from his promise,” 

In para. 2 it is stated that the sum of 
Rs. 50 was received after the application 
for execution had been filed and intimation. 
of its receipt had been given to the Oourt 
and it had been prayed that the amount be 
deducted from the decretal amount. In 
para, 1 it is urged that the judgment- 
debtor's objections are barred by O. XXL 
r. 2 (3), Civil Procedure Code, and Art. 174 
Limitation Act, and cannot be entertain 
by the Court. The Oourt examined the 
Judgment-debtor, the decree-holder and a 


‘ witness: produced by the decfee-holder, The 


judgment-debtor stated that he had paid 
a sum of Rs. 470 against the decree and 
that now only a sum of’ Rs. 318-14-0 was due 
and'that he was prepared to pay that sum at 
once. In cross-examination’ he stated. that 
he had sent letters- to the decree-hold&r 
expressing his inability to pay the decree 
money for the present. He was questioned 
as‘to whether he had agreed to pay in‘orest 
on “the. decretal amount but he 


>but that he had not agreed to do so. 
> ‘decree-holder’s statement is this : 
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denied having done so. In a subsequent 
Sentence he speaks of having met the 
-decrée-holder once and states that the 
decree-holder had asked him to pay interest 
The 


“Bince the passing of the dearee, Hakim Sahib 
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has paid me against the decres a sum of Rs. 50 


and no other sum, The money which Hakim 
Bahib'has sent me since the passing of the decree 
amounts in all to Rs. 470, Out of this, Rs. 50 is 
against the decree amount, and the remaining 
Ra, 420 were sent on account of interest on the 
decree, as after the passing of the deoree there was 


-. @ contract between me and the judgment-debtor 


thet he would go on psying me interest at the rate 
of Re, 1-8-0 per cent. per mensem on the amount 
decreed and I would not execute the decres......I had 
told the Hakim Sahib that I had to pay interest 
and that 1 would charge interest from him, because 
I was not sure that he would pay the decretal 
amount soon ...” 


In crogs-examination he stated that there 
was no agreement in writing and that the 
judgment-debtor had not written to him in 
any of his letters that he would pay inter- 
est on the decretal amount. The Munsif 
-passed an order“on the same day, 1. 8. 
‘Septem ber:4, 1937, accepting the objections 


~ of -tbe judgment-debtor, In- this order he 


a4 


- states’ that the decree-holder has applied 


for execution giving credit for Rs. 50 only 
although it appears that from time to time 
by ‘money order the judgment-debtor had 
paid Rs, 470 in all to the decree-holder. He 
then observes : i 

“The decree-holder, certifies that payment to have 
been made to him and therefore this objection 
cannot be treated as an application contemplated 
in O. XXI, r. 3, sub-r. (2) and Ari 174, Limitation 


Act, has no bearing to this oass...... 


A little lower down he again observes : 
“as a matter of fact he certifies the 
payment for which no limitation is fixed,” 
He further holds that the agreement plead- 
ed by the decree-holder was, besides being 
against the terms of the decree, not proved, 
-and that it could not be entertained as it 
“would materially alter the terms of the 
decree. The reasons given by the learned 
Civil Judge for his decision are these. He 
begins by observing that O. XXI, r. 2, 
suber. (3) provides that a payment or adjust- 
ment, which bas not been certified or 
recorded as laid down in sub-rr, (1) and (2), 
shall not be recognised by any Court exe- 
cuting the decree. He next holds that 
“neither the decree-holder certified the pay- 
ments nor the judgment-debtor informed 
the Court of any payments having been 
made within $0 days from the ‘date of 


paymente He further observes ‘that the 


decreeskolder no doubt admits the payment 


~ 


ad 
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of the sums of money mentioned but that 

“his contention is that the said payments wer 
Inade towards interest according to an agreemen 
between the parties. This admission of payment 
under the circumstances cannot be construed asthi 
certification of payments within the meaning. o 
O. XXI, r. 2.” 

He therefore came to the conclusion tha 
the Oourt executing the decree could no 
take cognizance of the payments which ir 
his opinion were uncertified. It has beer 
urged by the learned Counsel appearing fo 


_the appellant that the petition of objections 


filed by the judgment-debtor on Jul; 
19, 1937, containing the information tha’ 
certain payments had been made to the 
decree-holder, should not be treated as ar 
application intended to give the informa 
tion contemplated by O. XXI, r. 2 (2) 01 
the Oode, and that therefore the ba 
of Art. 174, Limitation Act, should not be 
held to be applicable. It has been held 
that an application by the judgment-debtol 
praying for an adjustment to be recordec 
need not be a document separate from the 
objections filed by him on the ground of suct 
adjustment :vide Ganga Dihal Rat v. Ram 
Oudh (1). In my opinion, there is no reason fo) 
holding that the petition of objections filed 
by the judgment-debtor in this case wat 
not of the nature contemplated by O, XXI 
r. 2 (2), Asli have.stated above, the peti: 
tion is headed as being one under O. XX, 
r.2 of the Oode. That is what the judg: 
ment-debtor intended it to be, I see nc 
reason to take his petition in a sense 
different from that in which -he took it 
himself, The execution Court also took it 
in the seme sense. The order dated July 


19, 1937 on the order-sheet says: 
; Judgment-debtor has filed objections in 


see ee 


accordance with O. XXI, r. 3. Therefore it is order 
ed that the objection be entered in‘the miscellaneous 
register and notice be issued to the opposite party 
fixing September 4, 1937.” l 

In my-opinion, the Court issaed this 
notice as required by O. XXI, r.2 (2). That 
being so, Art. 174, Limitation Act, clearly 
applied and the petition was barred by 
time. Proceeding however on the footing 
that the petition of the judgment-debtor 
should not be taken to contain the informa- 
tion required by O. XXI, r. 2 (2), ‘the 
question stil..remains whether there has 
been any certification of the payment of 
the sum of Rs. 420 against the decretal 
amount by the’ decree-holder, for, unless 
there is such acertification, the payments 
cannot be recognized by any Court execute 
ing the-decree The argument of the learns 

(1) ATR 1039 Ali 79; 113 Ind. Oas. 760; Ind. Ral, 
(1989) All 184. 
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ed Counsel for the appellant is that there 
is such a certification by the decree-holder 
in his statement in the witness-box before 
the execution Court. In my opinion, this 

ent is not well founded for two 
reasons: (1) the statement, as I read it, does 
not amount to a certification of the payments 
having been made against the decretal 
amount, and (2) even if the statement does 
amount to such a certification, it is of no 
legal value as it was made after the 
controversy had arisen. As to (1) I have 
quoted the statement above. What the 
decree-holder admits is that he has receiv- 
ed a sum of Rs. 420 in addition to the sum 
of Rs. 50 which he has already certified, but 
he does not admit that this was a payment 
against the decree. What he says is that 
there was a subsequent agreement to pay 
interest and that this sum of Rs. 420 was 
paid on account of that interest. Whether 
his story as tothe subsequent agreement 
is believed or not--it is significant that the 
judgment-debtor also in para. 1 of his 
petition of objections pleads a subsequent 
agreement—the fact remains that his state- 
ment does not amount to an admission that 
thissum of Rs. 420 was paid against the 
decretal amount. Suppose in reply to an 
allegation of the judgment-debtor that he 
has paid tothe decree-holder a certain sum 
of money against the decree, the decree- 
holder says: “Yes, I have received the 
sum mentioned by the judgment-debtor, 
but it was on account of the price of a 
horse” or “that it was in payment of another 
debt, which the judgment-debtor owed to 
me,” can it be said that the decree-holder 
has admitted the payment of the money 
against the decretal amount? I think not. 
The statement of the decree-holder quoted 
above if, in my opinion, of the nature that 
I have just indicated. The question whether 
the judgment-debtor as a matter of fact 
owed to the decree-holder the price of a 
horse, or another debt, or not is irrelevant. 
The only question that arises is whether 
the statement of the decree-holder is of 
such a nature asto amount to an admission 
of payment in satisfaction of the decretal 
amount. A statement that certain 
sums of money have been received, 
coupled with an allegation that they 
were paid on account of interest, not 
allowed by the decree, but agréed to be 
paid in consequence of a ‘separate agree» 
ment entered into after the passing 
of the decree, cannot, in my opinion, be an 
admission that the payments were in 
satisfaction of the money due under the 
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decree, and cannot therefore amount toa 
certification. As to (2), I need only refer 
to the Full Bench case in Jott Prasad v. Sri 
Chand (2) at pp. 976, 982 and 985, and Ram 
Prasad Ram v. Jadunandan (3) at the top 
of p. 774. 

It has been argued that Art. 174 applied 
only to the acticn taken by the jadgment- 
debtor under O. KAI, r 2 (2) and that 
there is no time limit for a certification by 
the decree-holder, and cases have been 
cited in support of this proposition, e. g, 
Ram Sarup v. Mahomed Ubaidullah Khan 
(4). I agree. There must, however, bea 
statement or admission by the decree- 
holder to the effect that payments had been 
made to him against the decretal amount, 
and farther, such statement must be made 
before the controversy has arisen and not 
after the judgment-debtor has fled his 
objections stating that he has made such 
pay ments, 


It has further been argued that the decree- 
holder is not entitled to prove the 
subsequent agreement for the payment of 
interest and that the Court is not entitled 
to take cognizance of any such agreement 
entered into after the passing of the decree, 
The cases cited in support of this proposition 
are, Debt Rat v. Gokul Prasad (5) Gobar- 
dhan Das v. Dau Dayal (6) and Narendra 
Bahadur Singh v. Oudh Commercial Bank, 
Lid, Fyzabad (7). None of these cages 
seems to be quite in point. Assuming, how 
ever, that the argument of the learned 
Counsel is correct; it seems to me that the 
lower Appellate Oourt hus not relied on, 
or given effect to, the subsequent agree 
ment for the payment of interest alleged 
by the decreesholder. Theline of reasoning 
of the lower Appellate Court is this, 

“Order XXI, r. 2 (3) prohibits the Court from re- 
cognizing any payments which have not been cer- 
tified. The petition of objections filed by the 
judgment-debtor, purporting to be under-O, XXI, 
r. 2, informing the Oourt that certain payments have 
been made against the decree, is clearly beyond time, 
Bo far as the decree-holder is concerned, he has never 
certified any such payments. His statement in the 
witness-box does not amount to any admission of the 
payment of Rs. 420 against the decretal amount. 


(2) 26 A L J 966 at pp. 976; $2 & 985; 119 Ind 

Oas. 73; A I R 1928 All 629; 51 A 237, 

3) (1984) AL J 772 at p. ee Ind, Osas. 598; A 
A 955 


IR 1934 All 534; 58 A 921; 6 ; 
(4) A I R1930 All 193; 124 Ind, Oas. 88; Ind. Ral 
(1980) All 454. 
(5)3 A £85 (F B). 
„ (0) G933) A L J $65; 188 Ind, Oas. 583; A T R 1933 
273; 44 A 573; LR 13 A 199 Rev; Ind. Rul, 
(1939) All 467. 
(7) A I R 1934 Oudh 468; 151 Ind, Oas, $41; 11 O. 
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1108; 7 R O 132 (2). 
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The Court cannot therefore, recognize the payments 
mentioned by the the judgment-debtor 


In.. my opinion, this line ‘of reasoning is 
“perfectly sound and the decision of the 
Tower ‘Appellate Oourt is correct. Accord- 
-ingly,' I. dismiss this appeal with costs. 


‘Leave’ to -appeal angen the Letters Patent , 


18 granted. 


B: a aaa dismissed. 
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MADRAS HIGH COURT 
7 Second Appeal No, 197 of 1934 
: January 30, 1939 
- Wapsworrs, J. 
MAVILA KUNIYEDATH KORAN — 
APPELLANT | 


versus 
a MAVIĻA KUNIYEDATH GOVINDAN 
NAMBIAR AND ofaHRsS—RESPONDENTS: 
Hindu Law—Gift—Presumption— Gift to more than 


Ber one person, jointly — Presumption -is that, donees take 


as tenants:in-common —Presumption, how displaced— 
Construction: — Persons to: whom single property ts 
“transferred. cannot take bene interest in tt and 

become benamidars in undivided share of person 


providing funds 

- The principle: ‘of joint tenancy is unknown to Hindu 
Law except: Ca an CABG of eit property of an un- 
divided Hindu y: 

When therefore a gitt. desd is. executed in the 
name of more than one person jointly, the prima 
babas inference is‘ that those persons'take as tenants- 

as joint tenants and this. in- 
forens can only. be displaced: by express words or 
other sufficient indication making the estate granted 
a joint, ‘estate with rights of survivorship. 

“Parsons in whose favour s single property has 
been transférred cannot:take a beneficial interest in 
that. property, while at the same time constituting 
themselves - benamidars in an undivided and up- 

ed share in favour of the person who provides 

e- funds: š 


B.-A.. againstithe decree of the Sub-Judge, 
Tellicherry; invA. 8. No: 320-0f:1931, 


Mr. Po Govinda . ee, for the. -Appel-. 


Jant.. 


MEK. Kuttikrièhna Ménon, ‘for the Rese- 


pondentes. - 


judgement. —The TR raises the 
question of the nature of the interest con- 


ferred upon :three sisters: in a: Malabar . 
Marumakathayam- family ‘by reason of' the ' 


acquisition of’ properties in their name with 
funds which, shave ‘been held.to'have been 
supplied by” “théir brother Ohandu: - The’ 
appellant is the plaintiff who is the sor of 
oné® of te sisters who died in:1903: 
sister on childless in the same year. ` In’ 
1818 the: 
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Another.. 


rother : Ohandu: aiid ‘the: survive 
ing sister executed a gift deed’ ik as of! 
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the grandchildren of the surviving sister. 
now represented by defendants Nos, 4, 5 
and 6. Both the-Oourts held that the funds 
by which these properties were acquired . 
were the funds of the brother Chandu and” 
that he intended to create a beneficial 
interest in fayour of his sisters. The trial: 
Court held that the three sisters took the. 
property as- tenants-in-common ` and: that: 
therefore the plaintiff was entitled to claim 
one-third: share as heir of his mother. The 
learned, Subordinate Judge evolved a theory 
which was quite inconsistent either with 
the plaintiff's theory that the sisters. were: 
tenants-in-common or the defendants'.theory - 
that the sisters were’ benamidars.. Hé 
cbserves that the fact that the documents 
of. title were taken in the joint names 
of the three sisters discloses that Ohandu's 
intention was that these sisters should hold- 
together either as joint tenants or as mem- 
bers- of a tavazht with the incident: of 
impartibility. “Anything like a tenancy-ine 
common was: far from the contemplation 
of. Chandu.” The learned Subordinate 
Judge observes : 

“If there had been any such intention, it would 
have been very easy to give effect to it by allowin wing 


a it Itions to stand separately in the name 
the three sisters.” 


ik ga observations seem to me to inyolve 


an error of law and an error of logic. ‘To 
say that a tenancy-in:common could have- 
been created by taking the documents of 
title for the-various items separately in.the- 
names of one or other of he’ three sisters 
seems to me to be a logical incongruity. To 
say that when a gift is put in the names of. 
three sisters jointly, there is a presumption 
that they take as joint tenants with rights 
of survivorship is to apply to Indian con- 


, ditions an English rule of conveyancing. 


which has frequently been held to be in- 
applicable in India. It is unnecessary: for 
me to enumerate the cases which have been 
cited before me on that subject, The law is 


. clearly summarized in Mayne's Hindu Law 
: (latest edition}, p. 903, where it is said that 


the principle of joint tenancy is unknown 
to Hinda Law except in the case of joint 
property of an undivided Hindu.,family and 
that the prima facie inference that a gift 
to undivided brothers makes them take as 
tenants-in-common can: be displaced by 
express words: © ors ‘other sufficient indication. 
making, the estate granted a joint estate 
with rights of survivorship. But the learned 
Subordinate Judge after these observations 
does not proceed to infer that the trangace 
tions under consideration created a joint 


193? 


tenancy in favour of the three sisters only. 
What he does is to take into consideration 
subsequent dealings with another property: 
acquired in the names of the three sisters 
contemporaneously with the acquisition of 
the Suit properties and he comes to the 
conclusion that, because the brother and 
the- surviving sister dealt with this item of 
property on: the assumption that no one 
besides themselves had any interest after 
the death of the two deceased sisters, the 
original intention when all these properties 
were acquired was to create a joint tenancy 
with rights of survivorship in favour not 
only of the three- sisters but’ also of the 
brother with whose funds thé properties 
were acquired. This conclusion seems to 
me to involve an inference thatthe three 
sisters held the properties as to three-fourths 
of their value beneficially and as to one- 
fourth of their value as benamidars for their 
brother. : | 
There are cases in which it has been 
held that a document may convey a benee 
ficial title as to one item, while being a 
benamt transfer as to another item included 
in the genuine deed in order to defeat 
creditors. But I am not aware of any decid- 
case in which it has been held that 
persons in whose favour 4 single property 
has been transferred can take a beneficial 
interest in that property while at the same 
time constituting themselves benamidars 
in an undivided and unspecified share in 
favour of the person who provides the 
funds. It seems to me that the evidence in 
this case is not sufficient to establish a 
joint tenancy with rights of survivorship at 
all. Such a tenure is certainly a very 
unusual tenure to create by means of a gift 
to persons of the community to which the 
parties being and it would, to my mind, 
require very clear and positive evidence of 
intention on the part-of the donor to justify 
any such inference, But the learned Sub- 
ordinate Judge has inferred a still more 
unusual tenure; that is to say a joint tenancy 
with rights of survivorship between the 
three nominal owners and a fourth person 
to whom the deed passes no title. I find it 
difficult to imagine any legal process by 
which such a result could be reached, The 
Inference: is based upon Ex, 22 and the 
connected document, which “could equally 
well be explained by the theory that ail 
the three sisters were benamidars for their 
brother. Ido not want to be understood to 
express any opinion on the question whee 


ther these properties were held by the 


sters beneficially or as benamidares for 
1840085 & 86 
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their brother, But I do find’ that the learned 
Subordinate Judge was wrong in inferring 
that there was notenancy-inscommon from 
the fact that the three sisters were made 
joint holders of the property in the docu- 
ments of title and that he has come toa 


econclusion regarding the title to these pro 


perties which is not only foreign to the 
Pleadings, but is incompatible with the 
form of the deeds. In this view, I allow the 
appeal and remand it to the District J es ee 
North Malabar, for fresh disposal in t 


light of this judgment. Costs will abide by 
the result. 
NB. Appeal allowed, 


BOMBAY HIGH COURT 
Suit No. 781 of 1937 
_ „November 7, 1938 
~? B. J. WADIA J. 
PERFORMING RIGHT SOOILETY, Lrp.— 
PLAINTIFFS 


i VETEUS 
INDIAN MORNING POST RESTAURANT 
- —DB8FENDANT 

Evidence Act (I of 1872), s. 85—Presumption that 
all necessary requirements for proper execution of 
power-of-attorney were led — 8. 85, scope of—- 
Civil Procedure Oode (Act V of 1908), O. III, r. 2 (a), 
0. XXIX, r.1,0. VI, rr. 14, 15—Attorney of Bombay 
High Oourt can act both under s as well as 
general power-of-attorney—O. XXIX, r. 1,47 excludes 

of O. VI, rr. 14 and 15. 

Under s. 85, Evidence Act, tha Oourt shall presume 
thata power-of-attorney executed before and authen- 
ticated by a notary public, was so executed and authen- 
ticated. The provision is mandatory, and it is open 
to the Court to presume that allthe necessary require- 
ments forthe proper execution of the power-ol- 
attorney have been duly fulfilled, Moreover, there 
are different legal modes of executing 4 war-of- 
attorney, and the provision of s. 85 ia not exhaustive, 
In re Sladen (1), relied on. [p. 674, col. 2.) 

The word ‘persons’ in the first part of the amend- 
ment of r. 2(a) of O. OI, Civil Procedure Oode, is com- 

rehensive, and does not exclude an attorney of the 
High Court of Bombay. What is meant under the 
second part is that an attorney of the High Oourt of 
Bombay can also appear under a special power-of- 
attorney. The words “requisite special power-of- 
attorney” do not mean that only a special power-of- 
attorney is required, They mean that the special 
power-of-attorney must be a prope pone Therefore 
an attorney ofthe Bombay High Oourtcan act both 
under a generalas well as a special power-of-attorney, 
buta person who is not an attorney can act only 
undera general power. [p, 675, ool.-1.] 

Order T. l, is a permissive rule, and does 
not exclude the operation of O. VI, rr. 14 and 15 of 
the Code. There is nothing in O. VI, I. 15, whi 
prevents the person verifying, from saying that 6 
whole plaint is upon information received and, 
believed to be true. rae the aie Ms as any 
signed by a person as the consti attornéy of tl 
plaintif vie properly signed and verified, Calico’ 


“sy 


674 
Printers’ Association v, Karim & Bros. (2) and Bundi 


Portland Cement, Lid. v. Abdul Hussein Besaji (3), 
followed. |p. t75, col. 2.) 


- Messrs. J. S. Khergamwala and D. B. 
Desatr, for the Plaintiffs, 


Messrs. J. C. Forbes and N. H. Jhabvala, 
for the Defendante. 


-~ Judgment.—Thisis a suitin respect of 
an alleged infringement, of copyright. 
Plaintiffs are a ccmpany having their 
registered office in London and are the 
present owners of a copyright in a musical 
work or composition called “Classica,” which 
copyright is still subsisting. They alleged 
that the defendants infringed that copyright 
on March 23, 1937, by either performing the 
musical work or causing it to be performed 
on their premises without the plaintiffs’ knowe 
ledge andconsent. Plaintiffs have accord- 
ingly filed this suit for an injunction and 
damages through their constituted attorney, 
Mr, Charles Mortimer Eastley, a partner of 
of the firm of Messrs. Little & Oo., attorneys 
ofthis Court. The defendants contended 
at first that the musical composition ‘Olase 
Bica" could not form the subject-matter of 
a copyright, and a commission was accord- 
ingly issued to England to take evidence on 
the point.- That contention: was, however, 
abandoned at the hearing. Defendants 
further denied that the copyright ` still 
subsisted or. was vested in the plaintiffs, 
but that -contention has also been given 
up, and no issue’ has been ‘framed on it. 
Defendants only: deny the alleged infringe- 
menton -March 23, and accordingly deny 
liability. They have, however, raised three 
issues with regard to the frame of the suit 
which I will first deal with. 
- Issue No. 1 is-whether Mr. O. M. Eastley 
is the constituted attorney of the plaintiffs, 
The power-of-attorney under which the suit 
is filed ié dated March 10, 1932, and is 
given in favour of the members of the firm 
of. Messrs, Little and Co., plaintiff s 
attorneys, including Mr, O., M, Eastley. It 
18 & general power of-attorney and has 
been putin as Ex. i. The power is given 
under the seal of the company, which is 
affixed at the end, but defendant's Counsel 
argued that under Art. 48 of the Articles 
of-Association of.the company, the seal of 
the company could not be affixed to any 
instrument except ‘by the’ authority of the 
Tesolution of the directors and in the 
pfesence of at least two directors and the 
secretary or such .other person as the Board 
of Dirgctors may appoint for the purpose, 
pnd that suck resolution had not been 
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produced. A true copy of the resolutior 
was, however, produced and shown to the 
Court. ‘The power-of-eattorney is giver 
under the seal of a Notary Public of the 
London, and has been duly executed anc 
attested. Under s. 85, Evidence Act, the 
Court shall presume that a powerof 
attorney executed before, and authenticatec 
by, a notary public, was so executed anc 
authenticated. The provision is mandatory 
and it is open, tothe Cours to presume’ thal 
all the necessary requirements for ` the 
proper execution of the power of-attorne 
have been duly fulfilled. I may furthe: 
point out that under s. 57 (6), Evidence 
Act, the Court shall take judicial notice of 
inter alia, all seals of notaries public. I 
has also been held in In re Sladen (1) thal 
there are different legal modes of executing 
a power-Of-attorney, and that the provisior 
ofs. & was not exhaustive. There is t 
celtificate annexed to the power-of-attorney 
in suit by the Notary Public in which he 
says that the common seal of the plaintif 
company had’ been affixed to the power 
and that it was executed in his presence 
in pursuance of a resolution of the Boarc 
of Directors andin the presence `of two o 
the directors of the company and it 
secretary, In my opinion the power-of 
attorny i8 properly executed, and I therefore 
answer Issue No. lin the affirmative. ~ 


Issue No. 2is whether Mr. Eastely ‘is the 
recognized agent of the plaintiffs. It is 
provided by O. III, r. 1, Oivil Procedure 
Oode, that any appearance, application 0 
act in or to any Oourt, required o: 
authorized by law, may be done by the 
party ın person or by his recognizec 
agent. Under O. HI, r. 2the recognizer 
agents of parties by whom such appearances 
applications and acts may. be mad 
or don eare amongst other persons holding 
power-of-attorney authorizing them ti 
make and do such appearances, applica 
tions and acis on behalf of such parties 
The word ‘general’ preceding the word 
‘power-of-attorney’ in s. 37 of the old Oode 
of 1882 was omitted in O. III, r. 2, and the 
clause making specific provision fo: 
Mukhtears in that section has also beer 
deleted. The result was that O. III, ri 
(a), as it originally stood, authorized an) 
person holding a power-of-attorney to act -o 
make applications or appearances in Court 
The rule however has been amended fron 
lime to time; but it is not necessary t 
discuss the different amendments in thi 


(1) 81 Mf 493. 
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place. The present amendment in force, 
which 18 applicable, runs as follows :— 

“ (a) Persons holding on behalf of such parties 
elther (i) a general power-of-attorney; or ii) in the 
case of proceedings in the High Court of Bombay 
an attorney of such High Oourt.... holding the 
requisite sepecial power-of-attorney from parties not 
resident within the local limits of the jurisdiction 
of the Oourt within which limite the appearance, 
application or act is made or done, authorizing them 
or him to make and do such appearances, applica- 
tions and acts on behalf of such parties," 


It was argued that the two parts of this 
amended rule were disjunctive, and the 
power-of-attorney under which an attorney 
of. the High Oourt could act in High Court 
proceedings could only be a special power- 
Of-attorney and no other. The word 
‘persons’ in the first part of the amendment 
18 comprehensive, and does not exclude an 
attorney of the High Court. What is meant 
under the second partis that an attorney 
of the High Court of Bombay can also 
appear under a special power-of-attorney. 
It is a person who is not an attorney who 
can only act for a party under a general 
power-of-attorney. It was pointed out that 
if was not clearly stated in part 2 that the 
Special power-of-attorney was in addition 
to a general power-of-attorney under which 
an attorney could act. The rule is not 
clearly worded. But if it had been the 
intention of the makers of the amended 
rule to restrict an attorney only toa special 
powereof-attorney, it would have been pro- 
vided specifically that an attorney of the 
Court could only act under a special power- 
of-attorney and no other. The words 
“Tequisite special power-of-attorney” do not 
mean that only a special power-of-attorney is 
required. They mean thatthe special power- 
of-attorney must be a proper power. If un 
attorney could not act also under a general 
power-of- attorney, a great deal of incon- 
venience would arise if the attorney who 
had to file suits on behalf of an absent 
party and to make interlocutory applica- 
tons Immediately was to wait to get a 
Bpecial power-of-attorney in every case. 
Defendants’ Oounsel argued that a general 
power-of-attorney might be easily abused by 
an attorney who might be tempted to file 
sult after suit without reference to the 
party. But to that the answer is that a 
general power-of-attorney need not be given 
to the attorney if the party does not so wish. 
In my opinion, therefore, an attorney of this 
Oourt can act both under a general as well 
ag a special power-of-attorney, but a person 
who is not an attorney can act only under 
& general power, I therefore hold that Mr. 
Hastley is the recognized agent of the 
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plaintiffe, “and would-answer issue “No; 2 
also in the affirmative, 

Issue No. 3 is whether the plaint is 
properly signed and verified. My attention 
was drawn to O. XXIX, r. 1 of the Oode, 
under which saits by a corporation may 
“be signed and verified on its behalf by the 
secretary or by any director or other 
principal officer of the corporation who is 
able to depose to the facts of the case. 
It was argued that this plaint 
had not been verified by a pərson 
who would fall under any one of thesé 
categories. It has, however, been held by 
the Appeal Oourt in Calico Printers’ 
Association V. Karim 4 Bros. (2), that 
O. XXIX, r. 1, is a permissive rule, and 
does not exclude the operation of O. VE, 
Tr. l4 and 15- of the Oode, That case was 
also followed by Rangnekar, J. in Bundé 
Portland Cement, Lid. v. Abdul Hussein 
Essaji (3). Under O. VI, r. 14, every pleade 
ing shall be signed by the party and hia 
Pleader (if any): provided that where a 
party pleading is, by reason of absence or 
for other good: cause, unable to sign the 
pleading, it may be signed by any persona 
duly authorized by him to sign the same or 
to sue or defend on his behalf. The plaint 
has been signed by Mr. Hastley as the cone 
stituted attorney of the plaintiffs, and I have 
already held that his appointment as such 
is valid and that he is the recognized agent 
of the plaintiffs, It is provided by O. VI, 
r. 15, that every pleading shall be verifie 
at the foot by the party or by some other 
person proved to the -satisfaction of the 
Court to be acquainted with the facts of the 
case. Itis a iya the ron 
verifying shall speci y reference to 
particular paragraphs of the pleading what 
he verifies of his own knowledge and what 
he verifies upon information received and 
believed to be true, There is nothing in 
this role which prevents the person verify» 
ing from saying that the whole plaint 
is upon information received and believed to 
be true. That has been done, and I would 
therefore also answer issue No. 3 in the 
affirmative. ? . 

Issues Nos. 4 and 5 deal with the merits 
and the respective contentions of the 
parties. Issue No.4is whether there waa 
an infringement of the plaintiffs’ copyright 
on March 23, 1937. As I have said before, 
there is no dispute now that the plaintiffs 


(2) 32 Bom, L’ R 1305; 128 Ind. Oas. 557; AIR 1980 
Bom, 586; 55 B 151; Ind. Rul (1981) Bom, 6h . t 

(3) 38 Bom. L R8%4;166 Ind Oas. 138; A I R 1986 
Bom, 418; I L R (1937) Bom. 85; 9 R B809, 
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are the owners of the copyright, and that the 
musical composition ‘“Olassica” is a proper 
subject-matter of a copyright. The only 
question is really one of fact, whether on 
that particular date there was or was not an 
infringement of the copyright. The plain- 
tiffs’ case is set out in paras, 6 and 7 of the 
-Plaint, The only answer of the defendants 
to these paragraphs is contained in paras, 5 
and 6 of the written statement. They deny 
theinfringment on that particular date or 
aay other date and allege that they were 
duly authorized by the Secretary of State 
through the Director-General of Pcsis and 

Telegraphs to receive messages and other 
musical programmes transmitted for general 
reception by the Indian State Broadcasting 
Service, 

‘This last allegation in para, 6 is really 
no defence to the action, if in fact there 
was, an infringement of the copyright. It 
is not denied that-at all material times the 
defendants had a radio set installed in their 
Testaurant and that music broadcasted 
from the Broadcasting Station of Bombay 
was relayed on the premises, The fact that 
music was so relayed has not been denied. 
What is now alleged is that no non-Indian 
music which would include English music 
was in fact relayed on the premises, This 
bas been nowhere alleged in correspondence 
nor in the written statement and the defen- 
dants’ proprietor K. R, Irani said so for the 
first time in the witnesse-box. He was at 
first. positive that no English music was 
ever relayed in the restaurant, but later on 
he seemed to modify his answer by saying 
that he was not aware whether his partners 
may have done so in his absence. He went 
further and said that some Indian music was 
relayed on that particular date on the pre- 
mises between 12 noon and 1 P, s, only, but 
that he switched off the radio at 1 o'clock 
when English music was about to be re- 
layed. That cannot be true, because accords 
ing to the evidence of Mr. Dholekar and the 
Studio logebook which he has produced, no 
music of any sort was in fact relayed on 
that day from the Bombay station between 
12 noon and 1 P, m. 

{t is however not for the defendants to 
prove that there was no infringement, The 
onus is upon the plaintiffs to prove that in 
fact there was, They have called as their 
witness Mr, Joseph Phillip De Coste who is 
ah ; inspector in the service of the 
plaintiffs. He said that he had visted these 
premises before, that he had written to 
the ‘plaintiffs’ agents in Madras, Messrs: 
Vernon & Oo., and that he was asked by 
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them to go and inspect inter alia- thii 
particular restaurant of the defendants, He 
said he did so on March 23, 1937, al 
l Pp, m, when he entered the restaurant 
and after afew minutes which were taken 
up in broadcasting certain market rates he 
actually heard the different excerpts and 
tunes of this musical composition ‘‘Olassica’ 
relayed in the restaurant of the defendants 
till about 1-35 p.m, He made a note it 
his diary at the moment of what he 
actually heard andthe number of people 
that were present. <2 4 

Counsel for the defendants argued thal 
Mr. De Costa should not .be believed as he 
is an interested witness because he is remu 
nerated at the rate of Rs, 15 for every 
premises inspected by him. That, in my 
opinion, is no reason for disbelieving hig 
testimony. The diary is no doubt a rough 
one, but it does not appear to have heen 
Made up for the suit. It mentions the 
different excerpts that were played and 
which he himself heard at the time, and 
further he followed it up by a letter written 
on the very next day to Vernon & Oo. settin 
out what: he had heard. He is upaden 
by Mr. Dholekar who stated from the 
Studio log-book and the Indian listener 
that between 1 and 2 p. m. the musi 
cal composition. “Olassioa” was broadcasted 
from the Bombay station on that date. On 
the question of fact, therefore, I believe the 
evidence of Mr. De Ocata and Mr. Dholekar. 
I disbelieve the evidence of the defendant's 
proprietor Mr. Irani. He did not impress 
me as a truthful witness from the manner 
in which. he was trying to answer plain 
questions put to him. I would therefore 
hold on issue No. ¢ that on that particular 
date there was an infringement of the plains 
tiffs’ copyright. a 

The last issue is whether plaintiffs are 
entitled toany, and if so, what relief. Dif- 
ferent licenses were issued by the. postal 
authorities to. the defendants from time to 
time, and under their last license one of 
the conditions is that the license does not 
authorize the licensee to do any act which 
is an infringement of a subsisting copyright. 
It may be that when the music was relayed 
onthe particular date in the defendants’ 
restaurant, the defendants were not aware 
that the relaying was an infringement of 
the plaintiffs’ copyright, but it is provided 
by s, 8 (1), English Copyright Act of J911, 
which has been incorporated in the Indian 
Copyright Act III of 1914, that where pro- 
ceedings are taken in respect of the infringe 
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fendant in his defence alleges that he 
was not aware of the existence of the copy- 
wight, the plaintiffs shall not be entitled to 
any remedy other than an injunction. In 
order to come within the provisions of s. 8, 
it is for the defendants to allege and prove 
‘hat the infringement ‘was innocent. There 
8 no such allegation, and no evidence before 
ne either. Even therefore assuming that 
‘here was no condition in the licanse held 
3y the defendants on March 23, 1937, similar 
0 Condition No. 13 in Ex, 4, the liability of 
he defendants under the law still remains. 
[hey would therefore be liable to pay 
lamages, and I assess the same at 
Rs. 50. 

Plaintiffs will be entitled to an injunction 
Kor the full term of their copyright in the 
musical work “Olassica” restraining the 
defendants, their servants and agents from 
performing or causing to be performed or 
authorizing the performance of ‘the said 
Musical work or any part thereof in public 
without the plaintiffs’ written consent or 
permitting their premises mentioned in the 
plaint or any other place of entertainment 
to beused for their private profit for the 
public performance of the said work without 
the plaintiffs’ consent or from otherwise 
however infringing the plaintiffs’ copyright: 
There will be a’decree for Rs. 50 by way of 
damages. The defendants must pay plaine 
tiffs’ costs of the suit including the cost of 
evidence taken on commission which was 
necessitated by the contention taken by the 
defendants which they ultimately abane 
doned at the hearing. Interest on judgment 
at six per cent. per annum till payment. ` 

D. Sutt decreed, 
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redemption executant proved not to be agriculturist 
—Direct or circumstantial evidence to prove that 
erp was mortgage and not sale, whether admis 
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‘Provigo 6 to a, 92, Evidence Aot, ig not intended 
lo’ apply to a case where a deed is clear and un- 
ambiguous in its terms. [p. 678, ool. 1.) : g 
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Where a document executed by an agriculturist is 
on the face of it a sale-deed but is alleged to ba only 
an ostensible sale-deed being in reality a mortgage, 
and in a suit by the executant for the redemption 
of the mortgage he pleads a contemporaneous oral 
agreement to reconvey, but it is proved that the 
executant is not an agriculturiet, the beneficient 
provisions of s 10, Dekkhan Agriculturists’ Relief 
Act, cannot be taken advantage of, so that even 
Assuming that the case of the executant is true, 50 
far as the parties to the transaction are concerned, 
he cannot bring either direct or circumstantial 
evidence to show that the document was intended 
to operate as a mortgage and not as asale-deed, 


ibtd.] 
| (Oase-law discussed.) ; 
He can, however, show as against the persons who 
are neither parties to the transaction nor are re- 
presentatives-in-interest of any such parties that 
the deed purports to bea mortgage and nota sale, 
Maung Kyin v. Ma Shwe La (5) and Ganu Ramji 
v. Bhau Bapuji (11), relied on. 


Mr. Dip Chand Chandumal, for the Ap- 
pellant. | 


Mr. William Lobo, for the Respondents. 


Davis, J. C.—This is an appeal against 
the judgment of the Assistant Judge, 
Sukkur, setting aside .a judgment of the 
Subordinate Judge at Rohri who decreed 
the plaintiff's suit for redemption of land 
mortgaged by him as an agriculturist with 
defendant No. 1, his uncle, by an ostensible 
deed of sale. Defendants Nos. 2 and 3 were 
joined as subsequent purchasers from de- 
fendant No. 1 with the knowledge that the 
land was mortgaged and not sold. Defen- 
dants Nos. 2 and 3 admitted that they knew 
the land was mortgaged and not sold. 
Defendant No. 4 was joined as a purchaser 
from defendant No.3 and contends that 
the land was sold out and out. Now the 
appellant has not put upon the record in 
this appeal either the plaint or written 
statement or even & copy of the eale-deed 
itself, but itis clear from the judgment of 
the Subordinate Judge and the issues 
raised that this was an ordinary suit by an 
agriculturist alleging a contemporaneous 
oral agreement to reconvey. The Bube 
ordinate Judge says at p. 7 of the paper. 
book : 


“Wor these reasons I am of opinjon that the trans- 
action, though ostensibly a sale, Was in fact only 
a mortgage by conditional sale. There must, therefore, 
have been an agreement between the: parties to 
reconvey the property to the plaintiff. I ses no 
Teason therefore to disbelieve the plaintiff regarding 
the terms of such oral agreement, though, of course, 
the presence of the plaintiff's witnesses at the time 
of the settlement of the terms is an exaggeratiqn 
made out of nervous anxiety.’ : 


It appears then to us that this is an. 
ordinary case within those rulingsewhica 
lay down that oral evidence as.to the- 
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intentions of the parties is not admissible 
to vary á written agreement: .and once it is 
found, as the Appellate Court quite rightly 
finds, that the plaintiff is not an agricultu- 
rist,so far as defendant No. 1 is concerned, 
the ‘bottom falls out of the plaintiff's suit. 
The Advocate for the appellant. does nof 
dispute in this Court the finding of the 
lower. Appellate Court that the Plaintiff is 
not: an agriculturist..The Assistant Judgé 
has given convincing reasons for his 
decision on this point; and it is clear that 
the plaintiff is an unreliable witness, The 
Subordinate Judge, in fact, discards the 
evidence of the oral agteement and relies 
on the cricumstances. of the case, the cir- 
cumstances of the ‚Bale, the relationship 
between the parties and the inadequacy of 
the price, to support his -conclusion: that 
the transaction was a mortgage by. way of 
conditional sale. There could be no objec- 
tian,.to this so long as the plaintiff could 
bring his suit within the beneficient provi- 
sion ‘of the Dekkhan Agriculturists’ Relief 
Act, but once he is found not to be 
agricuiturist, we do notsee how he “can 
bring either direct or indirect evidence to 
show that the document was not what if 
purports to be, a sale, but a mortgage. Tt 
appears in the lower Court and in this Court 
reliance was placed upon s, 92, Evidence 
Act, and it would appear from the judgment 
of the, Assistant Judge -that reliance there 
was -placed upon Proviso 6; it was sought 
to show by surrounding circumstances what 
was- the -intention of the parties, but itis 
not: intended that Proviso 6 should apply 
to. a osse where a deed is clear and un- 
ambiguous in its terms. Dealing with a 
case where the question of intention way 
raised in relation to a deed of unambiguous 
language, McLeod, O. J. in Ganpatrao 
Appajt v. Bapu Tukaram (1) at p. 716; 
gaid : i ~ 
.“An attempt was made by the defendant to show 
chat the transaction evidenced by that documant 
was a sham transaction, but he failed entirely to 
prove that allegation. But the Appellate Court has 
còme -to the conclusion that Rr. 71 must be read 
as a mortgage. The learned Judge has rightly 
excluded _ the evjdence of intention. But he has 
admitted: exactly .the same: evidench’ that would 
have been admitted if evidence of intention hadi 
been allowed under Proviso 6 to 8. 92, Evidence 
Act, and he has come to the conclusion really that 

parties executed ths sale-deed, ‘thay in-' 
age transaction. 
the defendants 


cqpld possibly rely for their contention is the 
statement made by Balvantrao when acknowledg- 
Registrar in which he 
A at p 716, 38 lad” Qe sty gray, oh 8 
)- at p. 716; nd. Vas, 574; A I R 1920 
Bom 144; 22 Bom. L R831, < en ee T 
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mortgage. I cannot see myself how a party “wh 
hes put his signature to a document, which" i 
clearly a sale-deed, can alter the nature of th 
document by writing on it when the document:i 
registered that it means something else than į 
really appears tobe Then the learned Judge ha 
considered various facts with regard to the valu 
of the property and tha inadequacy of ‘considera 
tion, all of which- may be evidence that-the ‘thre 
brothers when they executed a sale-deed intendec 
that it should be a mortgage.” ` sah 
We think the case clearly comes withir 
the decision in Datoo y. Ramchandra (2) 
Sir Lawrence Jenkins, G. J. said : 
“If we look to the deed alone, it is clear that thi 
decree . is correet, and that the plaintiff's fathe: 
parted with his interest in the property. But iti 
said that the circumstances to which we. havi 
alluded require that we should draw an inferenc 
that ‘the document is not what it appears to be 
We can only understand that as meaning that the 
doqument was accompanied by a contemporsneou: 
oral agreement or statement of intention whist 
must be inferredfrom these several circumstances 
But it-has been pointed out by the Privy Counc} 
in Balkishen Das v 'W. F. Legge (35, thet ir 
questions of this kind the Courts in India must be 
guided by s. 98, Evidence Act À“ À 
The defendant has relied upon a dictum 
of the Privy Council in Jhanda Singh v, 
Wahtd-ud-din (4) at p. 574, where thei 
Lordships say: . 
“It was not disputed that the test in such CAGE: 
is the intention of the parties to the inatrumeuits 
That -intention, however, must be gathered from the 
language of the documents themselves viewed in the 
light of the surrounding circumstances ” ‘ 
. This is evidently a reference to Proviso 6 
to 8. 92, Evidence Act, which states that 
“any fact may-be proved which shows in 
what manner: the language of a document 
18 related to existing facts.” That is one of 
the Provisos which is the despair of the 
Judge and the joy of the lawyers. It may.be 
read in many ways. But it is not easy to see 
in what sort of a case tbis Proviso would 
be directly applicable. If you have to 
look af surrounding circumstances in order 
to ascertain the intention of the Parties, 
which hag already been clearly expressed in 
the deed, it seems to me it would be very 
easy to go over the line and attempt to 
prove from the surrounding circumstances 
that thé intention of the parties was not 
whatit appears to be. A very general 
statement no doubt is made by the Proviso, 
and what their Lordships say in the passage 
I have just read is merely a repetition of 
tte Proviso, But on reading the whole: of 
the judgment in that case, it Seems clear 
(3) 30 B 119; 7 Bom. T R 669. sis 
(3) 22 A 149; 272 A 58; 7 Sar. 601 (P 0). te! 
(4) 38 A 570 at p. 574: 36 Ind, Cas. 38: A I R 1916 P g 
49:43 I A 284; 1M 7, J 750: 310W N 86; 30 ML 
T 598; 14 AL J 1169; (1916) 23 M .W N 570: -i9 
Bom. -L-R 1; 5 LW 189; 25 OL J524; 10 Bpr. "L 
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that they had not applied that Proviso to 
the facts of that case, as they merely con- 
sidered the two documents before them, 
and gave them the construction which they 
thought was the proper one from the con- 
sideration of what was written in the 
documents themselves, We have also 
been referred to the decision in Maung 
Kyin v. Ma Shwe La (5), But the facts of 
that case are entirely differant because the 
interests of a third party were involved, and 
the head-note says : 

“The language of 5 93, Evidence Act, 1872, with 
Tegard to a ‘contract, grant or disposition reduced 
to writing’ in terms applies, and applies alone, ‘as 
between the parties to any such instrument, or 
their representatives in-interest.’ Wherever, accord- 
ingly, evidence is tendered as to a transaction 
with a third party, it is not -governed by the 
section or by the rule of evidence which it con- 
tains, and in such a case therefore the ordinary 
rules of equity and good concience come into play 
unhampered by the atatutory restrictions.... In 
this case both the grantor and the grantee in tran- 
aactions by deed regarding certain land were shown 
by the evidence to have de-lt withit with the know- 
ledge that it belonged toathird person who was not 
a “party to the deeds or a represeutative-in-interest 
of a- party’ to them . Held, that s, 99, Evidence 
Act was no bar to the admission of the evidence to 
show what was the true nature of the transactiona: 
it did not prevent fraudulent dealing with a third 
person’s property.” 
~ In Balkishen Das v. W, F. Legge (3), at 
p. 159*, their Lordships said : 

“The. case must therefore be decided on a con- 
sideration of the documents themselves with such 
extrinsic evidence of surrounding circumstances as 
may .be required to show in what manner the 
language of the document is related to existing 


factas.” 

That appears to me to show that where a 
document itself is a perfectly plain, straight- 
forward document, no extrinsic evidence is 
required to show in what manner the 
language of the document is related to exist- 
ing facts. There may be cases where such 
extrinsic evidence is raquired, and jt will 
therefore be admitted. But, it can only be 
in such cases where the terms of the docu- 
ments themselves require explanation, and 
then evidence can be led within the res- 
trictions laid down by the Proviso. 


In Maung Kyin v. Ma Shwe La (5°, the 


Privy Council has affirmed the ruling in 
Balktshen Das v, W. F. Legge (3), aud 
approved that interpretation of that ruling 
by Jenkins, CO. J , in Datoo v. Ramchandra 


(2).. In that case Jenkins, O.J., said at- 


è f 
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p. 121*; | “ 

' “Tfwelook to the deed alone, itis clear that the 
-decree is correct, and that the plaintiff’s father 
parted with his interest in the property. But it is 
said thatthe circumstances to which we have alluded 
required that we ehould draw an inference that the 
document is not what it appears to be. : 

e We can only understand that as meanirg that 
the document was accompanied by a contemporaneous 
oral agreement or statement. of intention which 
must be inferred from these several ‘circumstances. 
But it has been pointed out by the Privy Council in 
Balkishen Das v, W. F. Legge (3), that in questions 
of this kind the Courts in India must be guided by 
B. 92, Evidence Act; and that we cannot have 
recourses bo those equitable principles which enable 
the Covrt of Chan to give relief in those cases 
of which Alderson v. White ''6), or Lincoln v. Wright 
(7) furnish us with examples. We think that the 
contention urged by the appellant is opposed tothe 
ruling of the Privy Oouncil. This does not preclude 
a litigant from relying on the provisos to the section; 
but there is no case made here which would enable 
us to say thatany of them are applicable to the cir- 

. cumstances of this case,” | Sere eee 

Assuming that the plaintiff's case as set 
out in the plaint will support’ a Gase based 
upon any one or more of the provisos, we 
do not see how it can be said that oral evie 
dence which the Subordinate Judge has 
properly rejected as unreliable can be relied 
on to prove that it was never intended that 
the deed should operate as a sale at all, and 
in Dagdu Sadu v. Nala Salu (8), at p. 95, 
Scott, O: J:, was of the’ opinion that such a 
deed could not be entertained. The Ohief 


Justice said : 

“The learned Judge, for the reasons stated in the 
appendix to his judgment, is of opinion that: a person 
who wishes to set aside an ostensible sale-deed can 
do so on proving that a representation was. made to 
him at the time of execution that it would not be 
enforced ag a sale-deed, and he accordingly states 
as the first question which arises for decision in the 
appeal beforehim: ‘Did the defendant at the time 
of the execution of the sale-deed represent to the 
plaintiff that the sale-deed would not be enforced 
as such?’ In other words did the defendant pro- 
mise to the plaintiff that the sale-deed would not 
be enforced as such? Stated in this form the ques- 
tion propounded by the learned Judge is whether 
or not there was & contemporaneous agreement 

tween the parties inconsistent with the written 
Age cent executed by them. We think it is clear 
updn-the authorities binding upon us that no evi- 
dence of such an agreement or promise or representa- 
tion can be admitted. The Oourt’s view of the law 
expressed in Balkishen Das v. W. F. Legge (3) waa 
acted upon in Datoo v. Ramehandr@(2) and again in 
Keshavrao v. Raya (9) and in Achutaramaraju v. 
Subbaraju (10), Batty, J in Keshavrao v. Raya @), 
ssid : ‘......00 the fraud which under Proviso 1l, s. 92, 
may.be proved must be fraud which would invali- 

(6) (1858) 3 De. G & J 97;4 Jur. (N s) 1266 W 

2; lly R R 38. 
T (1859) 4 DeG &J16; 5 Jur. (N s) 1142; 7 WeR 


350; 124 R R 133. ; 
re 35 B 93at p. 95; 8 Ind. Oas. 614; 12 Bon. L R 972, 


9) 8 Bom. L R 287. - 
C10) 25M 7; 11 M L J 370. : i 
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date a document, and therefore subsequent fraud in 
respect of the document not such as to invalidate it 
could not bea ground for admitting extraneous oral 
evidence under Proviso 1 of s 92. The real effect of 
admitting such evidence would not be to prove fraud 
in the execution ofthe document, but the existenca 
of a .different intention than that which appears on 
the document itself. In other words, it wonld bea 

attempt to prove a different contract from tha 
expressed in the document without proving any fraud 
in the preparation of the document which would 
invalidate it.” 


With that judgment we, with respect, 
agree, and we cansee nothing in the three 
judgments of the Privy Council on which 
the learned Advocate for the appellant relies, 
to the contrary, forthe facts of all three 
cases are distinguishable: Vaidyanath 
Ayyarv. Swaminatha Ayuar (1 1), Baijnath 
Singh v. Hajee Vally Mohomed (12) and 
Tyagaraja Mudaliyar v. Vedathanni (13). 
The learned Advocate for the appellant did 
not refer to the Privy Oouncil case in 
Balkishen Das v. W. F. Legge (3) Nor did 
he refer nor has it apparently been referred 
to in the lower Courts, to another aspect of 
this question, and that is the application of 
8. 92 to third parties. Defendants Nos 2. 3 
and 4 are not parties to the saleedeed which 
is now challenged; nor does it appear they 
are the representatives-in-interest under the 
deed of defendant No.1 within the meane 
ing of s. 92: see Maung K yin v. Ma Shwe 
La (a) Therefore, it would appear that it 
is open to the plaintiff to show as regards 
them that the deed was a mortgage and not 
a sale: Ganu Ramji v Bhau Bapuji (14). 
But! there is no reliable evidence. The 
oral evidence of the plaintif and his 
witnesses, the trial Judge rejected as 
unreliable, and we cannot say that the evi- 
dence of price is sufficient to show that 
defendants Nos. 2, 3 and 4 dealt with the 
land of the plaintiff knowing tbat it was 
land. which had been mortgaged and not 
sold. The statement in the jugdment of the 
trial Court that defendants Nos. 2 and 3 
admit they purchased the land knowing it 


749;'26 Bom. L R 1131; 20 L W 323 AL J 
983; 450 O L J 45d: 29 Ò WW 154; 186 PLRI;LR 
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was mortgaged, appears to ng to go too far. 
We have had the written statements of 
defendants Nos, 2 and 3 translated and they 
admit only ihat they knew the transaction 
-was alleged by the plaintiff to be a mort- 
gage, Defendant No. 4 admits even less. 
This aspect of the case was not argued in 
or dealt with by the lower Oourt and there 
is no sufficient evidence for us to interfere 
In second appeal upon this ground. We 
think, therefore, that the appeal must fail, 
and we dismiss it with costs accordingly, | 


5. Appeal dismissed. 


LAHORE HIGH COURT 
Criminal Revision No, 1614 of 1938 
May 24, 1939 
TEK Onannnn BLAOKBR, JJ. 
ARJAN SINGH— CONy10T—PBRTITIONRR 
versus 


EMPEROR—Oppoetre Party 

Government of India Act 1935, (25 & 26 Geo. JV, 
Ch. 42), sa 270,59—Applicability of s. 370 to all 
servants of Crown, whether gasetted or otherwise— 
“ Consent“ under s. 370, whether essential pre- 
requisite to entertainment of proceedings —Illegals- 
ty, 1f curable under s. 537, Oriminal Procedure 
Code (Act V of 1898)—Trial commenced without 
such consent—Oase transferred—Oonsent produced 
before commencement of de novo trial, whether 
validates tllegality—Oonsent stated to have been 
granted by Governor, whether presumed to have been 
granted im his discretion—Rules by Punjab Governor 
under s. 59 (2)—R. 3—Consent under s. 370 signed 
by Home Seoretary, if valid—Oharges against Crown 
servants, showing that their official capacity was 
involved in criminal act—Oonsent under 9, 970, if 
essential—Oriminal Procedure Oode (Act V of 1898) 
ss. 197, 190, 587— 8. 197, Criminal Procedure Code and 
s. 270, Government of India Act, 1935 difference 
between—Bapression “taking cognisance" — ase re- 

tring sanction only under a. 197—Be/fore sanction, 
Masi rira only issuing process for attendance, on 
accused— Failure to issue fresh process after sanction 
—Irregularity, tf curable under s. £37. 

Section 270, Government of India Act, is very 
wide in its terms and ames the initiation of 
proceedings in respect the acts described therein 
against all servants of the Orown employed in 
of the province whether 
“gazetted officers ™ or not. [p. 684, col. 


The provisions of sub-s. (1) of s. 270, are manda- 
tory, and admit of no reservation or exception, 
They contain a positive prohibition against the in- 
stitution of civil and criminal proceedings against 
the persons described in the section in respect af 
the acts mentioned, without such consent. other 
words, the Governor's ‘‘ consent” is an essential 
pre-requisite tothe competency of - the Court to 
entertain the Proceedings. It is the very foundation 
of the Court’s jurisdiction, and its absence rendere 
the entire. proceedings void ab initio. Such an ille- 
gality cannot be cured under s8. 537, Criminal Pro- 
cedure Code, even when no prejudice bas bean 
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‘shown to have been caused. Dr. Hori Ram Singh 
v. Emperor (14, followed. fp 684, col. 9.] 

Where therefore the initiation of the proceedings 
was illegal, the snbsequent production of the 
“consent ", even though it was before the commen- 
cement of the trial de novo, in another Court, of the 
case, cannot validate what was invalid at its incep- 
tion. 

Where the ‘consent’ under s, 270 stated that it was 
granted by the Governor of a Provinceand there is no 
indication that in doing so the Governor was acting 
“with his Ministers " it must be presumed that he 
granted it “in his discretion.” [p, 6°68, co) 9.3 

Under r., 3 of the Rules made by the Governor 
of the Punjab under e. 59 (2), Government of India 
Act, the order of the Governor may be signed by 
a of the Secretaries; it is not necessary that 
orders passed by him in his discretion must be 
signed by a particular Secretary. The signature of 
the Home Secretary on the “ consent "under s. 270 
is therefore in order, and the transmission of the 
“ consent" by him is valid [p, 686, col 1.) 

Oharges against certain servants of the Orown 
not only stated that the alleged criminal acts were 
done by them while they were engaged in the 
execution of their duties as Sub-Divisional Officer 
and Overseer, respectively, but they showed that their 
“ official capacity was involved in the acta com- 
plained of as amounting to a crime”: 

Held, that the gravaman of the charges waa that 
the accused had acted fraudulently in the discharge 
of their duties, and that therefore, the ‘consent’ pre- 
scribed in s. 270 was required for initiating pro- 
ceedings against them. Dr. Hori Ram Singh v. 
Emperor (D, followed. 

The failure of the Magistrate to inform the ac- 
cused that he is entitled to have the case transfer- 
red to another Magistrate renders all subsequent 
proceedings before the Magistrate void and this 
is an illegality which is not curable by s. 537. 
[p. 685, col. 3] 

(Oase-law referred to.) 

Per Blacker, J.—There is a fundamental differ- 
encs between s. 270, Government of India Act 
ands. 197, Oriminal Procedure Code. Section #70 
creates a bar to the “institution” of proceedings, 
that is to say, to the act ofa complainant making a com- 
plaint or of a Police Officer making a report as well as 
to the act of a Magistrate taking cognizance upon 
such complaint or report. What is barred by 
s 197, Criminal Procedure Code, is not the making 
of & complaint or the submitting of a Police report 
but the act of a Magistrate in taking cognizance of 
the offence on such complaint or such report or in 
any other way. It is an error to regard the taking 
of cognizance as a single momentary act which can 
only be done once with regard toa partioular 
offence The taking of cognizance is a continuous 
act which commences as soon asthe Magistrate 
applies his mind to the case and only ends when the 
Magistrate no longer has seisin of it, Oonsequently 
if a Magistrate has purported to take cognizance of 
an offence before the necessary sanction is received, 
it is only what he has done up till that time that 
is void and cannot be revived. This, however, does 
not mean that efter the sanction has been received, 
he cannot again commence to take valid cognizance, 
The complaint or Police report not being invali- 
dated by the absence of the sanction under s. 197 
is still in legal existence and can form the legal 
basis for the taking of fresh cognizance under 
s. 190. In this view all that isto be seen is whe- 
ther s. 537, Criminal Procedure Code, is applicable 
to the circumstance of the particular case. 

- 687, col., L] 
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Where in a case requiring sanction only under 
a 197, all that the Magistrate. does before the sano- 


_tion is received ia to issne process against the ac- 


cused and secure their attendance: hisaots may well 
have heen void for want of jurisdiction but it cannot 
he said that his omission to issne fresh process to 
the necused after the sanction had been received 
which enabled him to take valid cognizance of the 
offence has caused any failure of justice. Hence 
the cognizance taken after the sanction had been 
received ig perfectly valid and the omission of the 
Magistrate to go back and iasue sh process jg 
merely an irregularity curable under s £37of the 
Code [p. 687, col. 2.1 


Oase referred by Mr. Justice Abdul 
Rashid, dated January 18, 1939. 


Mr. Jai Gopal Sethi, for the Petitioner. 


Mr. Mohammad. Monir, Assistant Advocatec 
General. for the Crown. 


Tek Chand. J.—This order will dispose 
of two connected revisions (Oriminal Revi- 
sion Nos. 1614 and 1626 of 1938) presented, 
respectively by Sardar Arjan Singh and 
M. Mohammad Saeed Bhutte, against 
the order of the Sessions Judge, Dera 
Ghazi Khan, dated Novem ber 21, 1938, 
affirming that of Ohaudburi Jai Narain 
Singh, Magistrate, First Olass, | dated 
August 15, 1938. convicting the petitioners 
under es. 420-109. Indian Penal Oode, 
and sentencing them to undergo rigorous 
imprisonment for one year each. _ In addition 
the Magistrate ordered Arjan Singh to pay a 
fine of Rs. 300 and Mohammad Saeed 
Bhutta a fine of Rs 100. On appeal the 
learned Sessions Judge has maintained the 
sentences of imprisonment and fine, but 
has directed that the imprisonment in 
each case shall be simple instead of rigorous. 
At the same trial, one Fateh Mohammad 
was also charged with having committed 
an offence under s. 420, Indian Penal 
Code, but he was acquitted by the Magistrate. 
The two petitioners were employed under 
the Punjab Government in the Public Works 
(Roads and Building) Department. In 
November, 1936, Arjan Singh, whose per- 
manent post was that of a Supervisor, had 
been appointed Officiating Sub-Divisional 
Officer, Dera Ghazi Khan. for a period of 
four months. Mohammad Saeed was already 
in that Sub-Division a8 Overseer. On 
January 20, 1937, a ‘work order” was given 
to Fateh Mohammad by Arjan Singh, with 
the approval of the Executive Engineer, 
Multan Division. for executing certain works, 
includiag the dismantling and re-building 
of a number of stone parapet wal with old 
and new stones, in certain specified, parts of 
the’ TrunkiRoad between Dera” Ghazi Khan 
and Fort Munro, The works were to be 
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executed by the contractor under the super- 
vision of the petitioners. By the end of 
February, 1937, most of the parapet walls 
‘were stated to-have been completed, and 
the petitioners measured them and made 
‘entries in the measurement hook. These 
showed, inter. alia, that the old parapet 
walls had been dismantled and new ones 
erected according to the “work order.” A 
‘bill for Rs 1,250 was prepared by the clerk 
in accordance with these measurements and 
after it had been checked by Mohammad 
Saeed and certified as correct by Arjan 
Singh, was passed on to the office of the 
Executive Engineer for payment, -A cheque 
for Rs. 1,250 was accordingly handed over to 
Fateh Mohammad, which was cashed by 
him atthe Treasury at Dera Ghazi Khan 
on March 8, 1937. i 2 Z 

On March 16, 1937, the Executive Ergineer 
inspected the -works executed - by Fateh 
Mohammad, when complaints were made 
to him by certain persons that some of the 
parapet valls in question had not been 
made according to the “work order,” He 
had the walle examined and, it is alleged, 
that it was found that in several of the 
parapet walls new stones had not been 
used at all but the old stones had merely 
been “dressed up,’ and that a wall, which 
was shown inthe neasurement book and 
the bill as having teen newly built, was 
non existent. After further enquiry, the 
Executive Engineer, on May 27, 1:37, sent 
a note Ex. (P. O.) in writing to the District 
Magistrate that false measurements, much 
in excess of the actual work done, had been 
made by the petitioners “which disclosed 
the-commission of a criminal offence, for 
which a magisierial enquiry might be 
made.” ‘Ihe District Magistrate, on May 
29, 1937, forwarded the note to the Supers. 
intendent of Police for investigation and 
chalan, if necessary. After investigation 
the Police, on August 9, 1937, forwarded a 
report (chalan, under s. 173, Oriminal Pro- 
cedure Oode to the Court of Shahzada 
Alamgir, Magistrate,’ First Olass, Dera 
Ghazi Khan, against Fateh Mohammad 
(contractor), Arjan Singh (8ub-Divisional 
Officer) and Mohammad : Saeed (Overseer), 
alleging tLe commission of offences under 
8.420, by Fateh Mohammad and under 
s8. 420-109, Indian Penal Code by Arjan 
Singh and Mohammad Saeed. At the first 
hefring, an ‘objection was raised on behalf 
of-the petitioners that the proceedings 
against them were illegal and withont juris- 
diction, asthe alleged criminal acts - were, 
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in execution of their duties as: officials 
employed under the Punjab Government 
and no “consent” of His Erxellency the 
Governor for initiation ofthe proceedings 
against them had been obtained, as re- 
quired by s, 270, Government of India Act, 


#1935. The Magistrate by his order dated 


November 4, 1937, overruled the-objection, 
holding that the petitioners were nof 
‘gazetted oficers’ and therefore their cases 
were not covered by s. 270. is 
. The prosecution then began their evi» 
dence and by November 22, 1937, ten wit- 
nesser had been examined. On that date 
the hearing was adjourned at the request 
of the Public Prosecutor, as corresponds 
ence with the higher authorities at Lahore 
was going on with’ regard to “certain mate 
ters connected with the case’ Further 
adjournments were granted on the same 
ground until January 1x, 1938,- Before that 
date, however, the trying Magistrate, 
Shahzada Alamgir, was transferred from 
the District, and Ohaudhri Jai Narain Singh 
succeeded: him. When he took over the 
ease, the accused intimated that under 
8,3 Oof the Code they wanted a de novo 
trial. To this the Magistrate agreed. The 
Public Prosecutor, however, asked for a 
further adjournment, as the ‘‘orders of the 
higher authorities on certain matters con- 
nected with the case” were still awaited. 
The case was adjourned from time to time, 
till March 16, 1933, when Qhaudhri Jai 
Narain Singh was appointed Sub-Divirional 
Magistrate of Rajanpur in the same Dig- 
trict. On March 16, the District Magistrate 
passed an order transferring the case to 
him, As the accused were absent Uhaudhri 
Jai Narain Singh -ordered fresh process 
to issue to them for April 4, 1938, and 
directed that the case be heard at the 
headquarters of the District at Dera Ghazi, 
Khan. On that date, again, the hearing 
was adjourned at the instance of the Pablic 
Prosecutor. On April 20, 1938, the Public 
Prosecutor prodaced an order (Ex. P. Z.) 
signed by the Home Secretary to Govern-. 
ment, Punjab, -purporting to have been 
passed by the Governor of the Punjab. 
under s 270 |), Government of India Act, 
iving his “consent for criminal proceed- 
ings to be instituted against Arjan Singh 
and Mohammad Saeed Bhutta, being offi- 
cials of the Panjab Government,” in respect. 
of four cases, including the case before us, 
He also filed a ‘'sanction’ of the . Governor 
under s. 197, Oriminal Procedure Oode, 
against Arjan Singh alone in respect of cer-. 


done by them in February and March, 1937, tain offences, including the offence with, 
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which weare concerned in this case, After 
these documents had been filed. the Magis- 
frate commenced recording the evidence of 
the prosecution witnesses de novo and on 
May. 5, 1938, he framed charges against 


Arjen Singh as follows : è 


“That Mas ‘on or between February 17, 1987, and 
March 2, 1937, at miles Nos. 94 to 107 on Fort 
Manro, Dera Ghazi Khan Road and at Dera Ghazi 
Khan, did. abet the commission of the offence of 
cheating by Fateh Mohammad, accused, by dis- 
honestly inducing the P. W. Department by (1) tell- 
ing: Wahid Bakhsh and Musa, P. Ws, to go on 
doing. as they: were and finish the' work quickly 
while they were merely dressing up the old walls 
between miles 94 and 107 onthe road in question; 
(2) by over measuring walls ag in Kx. P. O. frau- 
dulently as having been built in accordance with 
item.No. 3 or work order Ex. P. O. at the spot as 
shown in Ex. P. H:(8) by passing and measuring 
about 1588 old walls as shown in Ex P. H. exist- 
ing in. the miles named above and getting them 
entered in Ex.P O. es new and- having been got 
built by Fateh Mohammad, accused, in accordance 
with the work order; (4) by measuring the wall 
tth iù order où Ex, P. O at p.18 of Ex.P O. as 
having ‘been built by Fateh Mohammad, accused, 
which even did not exist at the spot, thus allow- 
ing a total claim of 15,242 cubic feet more in res- 
pect of items Nos. 2, 3 and4 of the charge; and (5) by 
putting a certificate with worda checked on Ex. 
. O. in your hand and signing it’ regarding the 
walls in dispute and entered in Ex. P.O: and (6) 
by ordering the preparation of bill Ex. P. B. which 
was p by you for _paymentin that the work 
as had been done according to item No. 3 of Ex P O 
to deliver the said Fateh Mohammad Ra. 914-8-0 
as included -in cheque Ex, P. U. to which he was 
not: entitled and thereby committed ean offence 
punishable under ss. 420-109, Indian Penal Code, 
and within my cognizance...’ 
` The charge against Mohammad Saeed 
was similar, except that cls. 5) and (A) 
were not included init. The accused per- 
Bons entered upon their defence and at the 
conclusion of the tria] in the course of 
arguments, it was urged on their behalf that 
the “consent of the Governor (Ex. P-Z) was 
belated and otherwise, defective and ‘‘inva- 
lid,” and consequently the entire proceed- 
ings against them were void. The 
Magistrate pronounced his final order on 
August 15, 193e. He held the charge 
against the contractor Fateh Mohammad 
unproved and acquitted him. He overruled 
the legal objections raised by the petitioners 
as to the validity of the consent 
and’ finding on the facts against 
the pet'tioners, convicted and sentenced 
them as above. On appeal by the peti- 
tioners before the Sessions Judge it was 
again’ urged that tbe proceedings against 
them had not been properly initia'ed as the 
Governor's consent had not been obtained 
beforehand, that the “consent” subsequently 
obtained was not sufficient and was other- 
wise defective and ‘invalid. The learned 
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Judge, following the decision of a Division 
Bench of this Court in Criminal Appeal 
No. 460, of 1938 Emperor v. Dr. Hort Ram. 
Singh (1) held that the alleged criminal 
act of the petitionrs could not be said to 
have been committed by trem “in execntion 
or discharge of their official duties” and 
therefore no “consent” of His Excellency 
the Governor was necessary under s. 270: 
He further hled that the objection that the 
“consent” (Ex. P.Z) was notefiled before the 
initiation of the proceedings was without 
force, as it had actnally been produced 
hefore: the case was tried de novo before 
Obaudhri Jai Narain Singh and no 
prejudice had been caused by this “belated 
sanction.” After a very brief discussion of 
fhe case on the merits, he agreed with the 
findings of the trial Magistrate and affirmed 
the conviction, 

The revision petitions against the order 
of the Sessions Judge presented ‘by the 
petitioners in this Court came up for hearing 
before Abdul Rashid, J.. sitting in Single 
Bench. The learned Judge. in view of the 
importance of the questions of law involved, 
has referred the case toa Division Bench. 
We have heard arguments on the questions 
of law only. These questions are: 

(1) Whether ‘consent’ of the Governor in 
his discretion was necessary under s. 270, 
Government of India Act, for initiation of 
criminal proceedings against the petitioners 
in respect of the offence mentioned in the 
charge? 
` (2) If so, were the proceedings, started 
agatnst the petitioners on the Police report 
dated August 9, 1937, without such consent 
having been previously obtained, without 
jurisdiction and' ab initio void, and conld 
not: be validated by the subsequent pros 
duction of the ‘‘consent” (Hr. P-Z) on 
April 20, 1938, ‘before the trial began 
de novo before Ohaudhri Jai” Narain 
Singh? 

(3) Whether the consent (Ex, P-Z) was 
defective and invalid inasmuch as a 

(a)it did not purport to have been grant- 
ed by His Excellency the Governor acting 
in his discretion, and 

(b) it was transmitted by the Home 
Secretary, to the Government, Panjab, and 
not by the Private Secretary to His Excel- 
lency the Governor. l 


Before considering these questions it will 
be conVenient to refer to the relevant 
portions of s 270, Government of Tfdia Act : 

“270 (1) No proceedings, civil -or uriminal, shall 
be instituted against any person in respect of any act 
done, or purporting to be done, in the execution of 
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his duty asa servant of the Orown in India, ... before 
the relevant date, except with the ‘consent’... in the 


cage of a person employed in connection with the 
affairs of a province, of the Governor of that Province 
in his discretion...... (8) For the purposes of this 
section, the expression “the relevant date" means, 
in relation to acts done by parsons employed about 
the affairs of a Province ...... the commencement of 
Part III of this Act...... i. i 

Before us, Counsel for the Orovn did not 
seriously dispute that the “consent of the 
Governor in his discretion” was necessary 
for the initiation of the criminal proceeds 
ings against the petitioners in this case. 
It is common ground that Part IIT of the Act 
came into force on April 1), 1937, and the 
alleged criminal acts of the petitioners, 
with which they were charged, were com- 
mitted in February and March, 1937, i. e. 
before the “relevant date” as defined in 
sub-s. (3). Mr. Monir frankly admitted that 
the learned Magistrate, Shahzada Alamgir, 
was not right in holding thats, 270 applied 
only to Government servants of the class 
known as “gazetted officers.” That section 
is very wide in ite terms and prohibits the 
initiation of proceedings in respect of the 
acts described therein against all servants 
of the Orown employed in connection with 
the affairs of the Province whether they 
ate “gazetted officers” or not. It was also 
conceded that in view of the recent pro- 
nouncement of the Federal Court of India 
in Dr. Hori Ram Sinah v, Emperor (1), the 
finding of the learned Sessions Judge, based 
on the decision of this Court in Oriminal 
Appeal No, 460 of the 1938, could not be 
supported. The charges against the peti- 
tioners which have been set out in detail 
above, not only state that the alleged 
criminal acts were done by the petitioners 
while they were engaged in the execution 
of their duties as Sub-Divisional Officer 
and Overseer, respectively, but they showed 
that their “official capacity was iuvolved in 
the acts complained of as amounting to a 
crime.” Olearly, the gravamen of the 
charges is that the pelitioners had acted 
fraudulently in the discharge of their 
duties, and therefore, as laid down by the 
Federal Court in the case cited -above, the 
‘consent’ prescribed in s. 270 was required 
for initiating proceedings against them 

The next question for consideration is, 
what is the effect of the failure of the pro- 
secution to file the “consent” at the time 
of the institution of the proceedings against 
thé petitioners, As already stated, proczed- 


(1) 181 Ind. Cas 317; A I R 1939 F O 43; 400r. 
LJ 468; 41 R FO 80; (1939) M W N 497; 5 B R 685, 
1939 OL R 366;50 L W 95; 20PLT 589; (1939 
2 ML J 23 Sup. (F O). 
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ings in this cage were initiated on May 27 
1937, when the Police report was forwarded 
tothe Magistrate, The “consent” of the 
Governor, however, was not given till 
March 4, 1938, and it was not actually pro- 
duced in Oourt till April 20, 1938, “The 


*provisions of sub-s. (1) of s, 270, the relee 


vant portion of which has been reproduced 
above, are maudatory, and admit of no 
reservation or exception. They contain a 
positive prohibition against the institution 
of civil and criminal proceedings against 
the persons described in the section in 
respect of the acts mentioned, without such 
consent. In other words, the Governor's 
“consent” is an essential ‘pre-requisite to 
the competency of the Court to entertain the 
proceedings. It is the very foundation of 
the Oourt’s jurisdiction, and its absence 
renders the entire proceedings void ab initio. 
This matter also has been pat beyond 
doubt by the derision of the Federal Court 
in Dr- Hort Ram Singh's case (1), cited 
above, where it was held that the “consent 
of the Governor is a condition precedent to 
the institution of the proceedings against 
the pablic servant,” and as in that case the 
requisite consent had not been given, the 
proceedings in respect of the charge, for 
which consent was held necessary, were 
quashed. 

The learned Advocate-General, who 
appeared at a later stage of the arguments, 
conceded, thatin this view of the case, the 
initiation of the proceedings against the 
petitioners was illegal and the subsequent 
production of the ‘‘consent”, even though it 
was before the commencement of the trial 
de novo, could not validate what was ine 
valid at its inception, The statute contains 
a positive prohibition against the initiation 
of proceedings without the prescribed cons 
sent, and such an illegality cannot be cured 
under s. 537, Oriminal Procedure Oode, 
even when no prejudice has been shown 
to have been caused; Subramania Iyer v. 
King Emperor (2) and Abdul Rahman v. 
King- Emperor (3) at p. 57. In this conneé- 
tioa, reference may also be made to cases 
decided by the Courts in India, in which 
statutory provisions regarding sanction 
for initiation of proceedings had not been 
complied with, and it was held that the 
illegality was not cured by the subsequent 

(2) 235 M61; 831 A 257; 11M L J 333; 8 Sar. 160; 
2 Weir 271 (P 0) 


(8)5R 53 atp 57, 100 Ind. Oas. 327-A I R1987P0 
44; 54 I A 98: 98 Or. L J 253; 310 WN 871:25 ALJ 


117; (1927, MW N 103; 38M LT61;8PLT 155; 
4 OWN 283: 6,Bur. L J685; 52 ML J 585; 29 Bom. 
LR 813; 45 O L'J 441 (P O). 
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‘grant or production of the sanction: see 
Varada Rajulu Naidu v. Emperor (4), 
Chinna Chendrayya v. M. Subarayudu, 71 
Ind, Cas, 244 (5) at p. 266, Queen-Empress 
v. A. Morton (6), at pp. 295, 299, Ramjiwan 
Marwari v. Lachimi, 10: Ind. Oas. 108 (7), 


Reg v. Rama Gopal (8), Akshay Kumar ve 


Emperor, 145 Jad. Oas. 874 (9), Mohammad 
Mehdt v. Emperor, 152 Ind. Oas. 667 (10) 
and Shiv Das Mal Guranditta Mal -v. 
Emperor, 150 Ind. Oas. 693 (11) cf. also 
Newbould v. Emperor, 165 Ind, Cas. 61 (12) 
aa eee Kumar v. Emperor (13), at 
p. 490, 


The only two cases to the contrary, 
which I have been able to find in the 
reports, are Abdul Rahman v. Emperor 
(14) and Manzur Ali v. Emperor (15), In 
the first of these rulings it was obse:ved 
that the failure to produce the sanction 
under s, 197, Oriminal Procedure Code, 
‘was a mere technical defect in the initia- 
tion of the proceedings and that such an 
unsubstantial technicality would not render 
the proceedings void where no prejudice 
had in fact been caused by it. In this 
case, the point was not discussed at any 
length and no reasons for this conclusion 
were given. The second ruling is a recent 
‘Single Bench decision of this Court in 
Manzur Ali v. Emperor (15) the authority 
of which, as regards the interpretation of 
of s. 270, Government of India Act, is 
completely shaken by the recent pronounce- 
ment of the’ Federal Court in Dr. Hori Ram 
Singh's case (1). There are certain observa: 
tions in the judgment at p. 3, col. 2, para, 2 
which support the learned Sessions Judge's 


' (4) 43 M 885, 51 Ind. Cas. 343; A IR 1920 Mad. 
938; 37 ML J 8l; 20 0r. L J 455: (1919) M W N 


: (5) AI R 1993 Mad. 338; 71 Ind. Oas. 244 at p. 266; 
24 Ór, L `J 116; 17 L W 236; (1928) M W N 17. 
© 9 B 188 at pp. 395, 299 (F B). 
7) 104 Ind. Cas, 108; A I R1927 Nag. 202; 28 Or. 
LJ 780; JONL Jl; SAIOLR? 
© 1B HO R107 
9) A IR 1983 Oal. 880; 145 Ind. Oas; 874; (1933) 
Or. Cas, 1530; 34.Or, LJ 1093;38 O W N 113;6 RO 


157. 
(10) A IR193t All 983; 152 Ind. Cas. 667; (1934 
ee 1291; 36 Or. LJ 137; (1934) A L J 965; 7 


(11) AI R 1934 Lah, 972; 150 Ind. Oas. 693; 
(1984) Or. Oas, 1356; 836 PL R180; 7R L138. 

12) A I R 1936 Lah, 781; 165 Ind. -Cas. 61; 
(1986) Or, Oas 793; 37 Or. L J 1056; 38 PL R 1081; 


9 RL 207, 

(13) 37 O 467at p. 490;17 Ind. Oas. 359; 14 O W N 1114. 
. (14}-A I R 1935 Oal. 316; 156 Ind. Cas, 678; (1935) 
Or. Oas. 467; 8 RO 21; 36 Or. L J 98%; 630 749. 
(15) A I R1939 Lah. 1; 179 Ind. Cas. 778; 40 Or. 


L-J 252; I L R (1939) Lah, 927; 41P L R115411 R 
L 681, é , 2 f 
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view, but, if I may say so with all respect; 
they are too widely worded, and as wag 
admitted by Mr. Monir for the Crown, are 


mot borne out by the authorities with the 


single exception of the Calcutta case just 
cited. After a careful consideration of the 
matter, I have no doubt that non-come 
Pliance with the mandatory provisions of 
s. 270, which admit of no implications or 
exceptions, rendered the institution of the 
proceedings inthis case void, and the sube 
sequent production of the “consent” could 
not validate it. 


The learned Advocate-General, however, 
put forward an alternative argument. He 
contended, that in this case the Magis- 
trate should be taken to have initiated the 
proceedings not on a Police report under 
s. 190 (1) (b), Criminal Procedure Code but 
under cl. (c) of that sub-section upon 
“information received” by him from the 
“consent” of the Governor which was 
produced before him on April 20, 193x, 
In cther words, he argued that the proceed- 
ings before that date being void be 
ignored, and the Magistrate be held to 
have taken cognizance of the case on 
April 20, upon his own knowledge, derived 
from the “consent” referred to, that an 
offence had been committed. The argue 
ment, though ingenious ie fallacious, and, 
in any case, 18 open to the very serious 


objection that the trial by the Magistrate 


himeelf was in contravention of the clear 
provisions of 8. 19]. That section lays 
down that when a Magistrate takes 
cognizance of an offence under sub-s, (1) 
(c) of s. 190, the accused shall, before any 
evidence is taken, be informed that he is 
entitled to have the case tried by another 
Court, In this case, admittedly, no such 
intimation was given to the accused persons, 
It is settled law that the failure of the 
Magistrate to inform the accused that he is 
entitled to have the case transferred to 
ano:her Magistrate renders all subsequent 
proceedings before the Magistrate void and 
that this is anillegality whichis not cure 
able by 8.537: Queen Empress v, Howthorne 
(16), King-Emperor v. Abdul Rahim (17), 
Emperor v. Mul Raj (18), Bodha v. 
Emperor (19), Emperor v. Malak (20) and 


18) 13 A 345; A W N 1891, 102. 
(17) 8 PR 1905 Or; 170 P L R 1905, 
09 362 R1905 Or; 20r.L J 365; 8 P BR 


(19) 16 P L R 1921; 59 Ind, Oas, 384; Æ I R 192] 
Lah, 285; 22 Or. L J 96. ° 

Er A I R 1934 Lah. 210; 151 Ind. Oas. 793; 
(1 4) Or. Oag, 445; 35 Or, L J i407; 7 R L 907, 
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Sardar v. Emperor (21). Thus, in this 
view of the case also, the trial was illegal, 
and the conviction must be quashed. In 
view of our decision on the second question, 
it is not necessary to decide the third ques- 
tion. But I may say that the points raised 
on behalf of the petitioners are without any 
substance. The ‘consent’ (Ex. P-Z) stated 
that it was granted by the Governor of the 
Punjab. There is no indication that in 
-doing so the Governor was acting "with his 
Ministers.” It must therefore be presumed 
that he granted it “in his discretion.” As 
regards the second par: of this objection, 
reference may be made to sub-a. (2) of s 59, 
‘Government of India Act, which provides 
see and other instruments made and executed 
in the name of the Governor shall be authenticated in 
such manner as may be specified in rules to be made 
by the Governor." 

In exercise of the powers conferred by 
this sub-section, rules have been promul- 
‘gated by the Governor, called the 
“Authentication of Government Orders 
(Punjab) Rules, 1937" in Notification No. 
1343 P. G. 37-13002, dated April 1, 1937, 
published inthe Punjab Gazette, Part I, 
bearing date April 2, 1937, Rule 3 provides 
that 

“cave in cases, where an officer hasbeen specially 
empowered to sign an order or instrument of the 
Government of the Punjab, every such order or 
ynstrument shall be signed by either the Secretary, 
‘the Additional Seare , the Joint Secretary, the 
Deputy Secretary, the Under-Secretary, or the As- 
sistant Secretary to the Government of the Punjab, 
‘and such signatures shall be deemed to be the 
proper authentication of such order or instrument." 

Under this rale the order of the Governor 
may be signed by any of the Secretaries; 
it is not necessary that orders passed by 
him in his discretion must be signed by a 
particular secretary. The signatures of the 
Home Secretars on the “consent” (Ex, P-Z) 
were therefore in order, and the transmis- 
sion of the “consent” by him was valid. 
Accordingly the third question must be 
decided against the petitioners. The peti- 
tions must, however, succeed on our decision 
on the second question, that the proceed- 
ings, initiated without the ‘‘consent” of the 
Governor, were void and without jurisdic- 
tiun and this fundamental defect could not 
be cured by the subsequent grant of the 
“consent.” L would accordingly accept the 
petitions, set aside the conviction of the 
petjtioner and the sentences passed against 
them by the Oourts below and qugs3h the 
entire preceedings, It will, of course, be 
‘open toeHis Excellency the Governor, after 
(Bl) A IR 1934 All, 693; 151 Ind, Qas. 357; (1934) 
Or, Gas, 866; 85 Or. LJ.1308; 7R A 158 (1) 
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considering the facts of the case, to give 
his ‘‘consent’ for fresh prosecution in res- 
pect of the alleged acts of the petitioners 
if he should think fit. At the conclusion of 
the hearing, Ocunsel for the petitioners asked 
us to order that in the event of a fresh 
prosecution of the petitioners, the trial be 
held at Lahore instead of at Dera Ghazi 
Khan. They pointed out that none of the 
principal witnesses for the prosecution is at 
Dera Ghazi Khan; the two Executive 
Engineers, Mr. Johnson and Mr. H. Rai, are 
now posted at Lahore ; the Sub-Divisional 
Officer, Mr. Ghulam Mohammad, is at 
Jhelum, and Mr. L. P. Addison, I. O. S., has 
also been transferred, and it will be much 
less expensive to the Crown to have the 
masons and other witnesses from Dera Ghazi 
Khan brought to Lahore than for these high 
officers to be sent to Dera Ghazi Khan if the 
trial is held there. The two petitioners aré 
also stated to be the residents of Lahore, 
and it is urged that they have already 
undergone very heavy expenses in the 
former trial. Further, it was contended 
that the atmosphere at Dera Ghazi Khan 
was highly prejudical tothe petioners and 
they will not havea fair trial there. This 
is, however, a matter on which we cannot 
express any opinion at this stage, indeed, 
we Cannot anticipate whether fresh pro- 
ceedings will at all be initiated against the 
petitioners. Ifand when this is done, and 
this Court is moved with a proper applica- 


‘tion, appropriate orders will be passed. 


Blacker, J.—I am in full agreement with 
my learned brother as tothe effect on this 
case-of the absence of previous consent 
under s. 210, Government of India Act, 
Iam, however, not satisfied that the pro 
ceedings were also vitiated by the absence 
of previous sanction under s. 197, Oriminal 
Procedure Oode. There appears to be ad 
fundamental difference between the two 
sections. Section 210 creates a barto the 
“institution” of proceedings, that is to say, 
to the act of a complainant making a 
complaint or of a Police Officer making a 
report as Well as tothe actofa Magistrate 
taking cognizance upon such complaint of 
report. Whatis barred by s. 197, Oriminal 
Procedure Oode, appears to me to be not 
the making of acomplaint or the submitt- 
Ing of a Police report but the actof a 
Magistrate in taking cognizance of the 
offence on such complaint or such report or 
in any other way. l 


It'is,in my opinion, an error to regard 
the taking of cogaizance as a single momen: 


1930 


tary act which can only be done once with 
regard toa particular offence. A study of 
‘the relevant sections indicates, in my 
opinion, that the taking of cognizance is a 
continuous act which commences as soon as 
the Magistrate applies his mind to the case 


and only ends when the Magistrate no longer? 


has seisin of it. In 8.191 of the Code, for 
instance, in a case where a Magistrate is 
clearly going to continue to take cognizarce 
of a case, the present tense is used, the words 
being ‘‘when a Magistrate takes cognizance 
of an offence.” Similarly, in s. 200 the pre- 
sent tense is again used, namely “a Magis- 
trate taking cognizance of an offence on 
complaint” in a case where the Magistrate 
is going to continue to deal with the case 
himself. On the other hand, in s. 192 
where a Magistrate is performing an act by 
which he divests himself of seisin of the 
case “he is described as a Magistrate who 
has taken cognizance.” It seems there- 
fore tome from the fact that the past tense 
is used in this case and the present tense is 
used where the Magistrate is continuing 
to deal with the offence himself that the 
taking of cognizance is clearly a continuous 
act. Section 193 of the Code is also to some 
extent in point as it shows that cognizance 
can be taken again by a Oourt of Session of 
an offence of which cognizance has already 
been taken by a Magistrate. 
“ “Ib seems to me therefore to follow from 
this that if ‘a Magistrate has purported to 
take cognizance of an offence before the 
necessary sanction is received, it is only 
‘what he has done up till that time that is 
void and cannot be revived. ` This, however, 
does not mean that after the sanction bas 
been received he cannot again commence 
to take valid cognizanve. Thecomplaint or 
Police report not being invalidated by the 
absence of the sanction under this section 
is still in legal existence and can form the 
legal basis for the taking of fresh cogni- 
zance under 8.180, In this view all that is 
to be seen is whether s. 53/, Criminal Proce- 
dure Code, is applicable to the circumstances 
of the particular case. Where for instance 
Sancticn has not been received till after 
geome of the evidence has been recorded and 
the Magistrate does not record that evidence 
again he would clearly be basing his judg- 
ment partly on evidence which has no 
legal existencé as it was taken ata time 
when he had no jurisdiction to take it. This 
would clearly amount toa failure of justice 
and the irregularity would not be cured by 
6, 03941. In the present case, however, all that 
be did befcre the sanction was received was 
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to issue process against the acctged and 
secure their attendance. His acts may well 
have been void for want of jurisdiction but 
it cannot be said that his cmission to issue 
fresh process to the accused after the sanc- 
tion had been received which enabled him 
to take Valid ccgnigance of the offence hag 
caused any failure of justice. I would 
therefore have been ready to find in thig 
particular case, had it only required a sanc- 
tion unders. 197, that the cognizance taken 
after the sanction had been received was 
perfectly valid and that the omission of the 
Magistrate to go back and issue fresh pro- 
cess against the appellants was merely an 
irregularity curable under s. 537 of the 
Oode. But as I agree with my learned 
brother that failure to obtain previous ‘con- 
sent” tothe institution of proceedings with- 
in the meaning of s. 270 is an illegality 
which cannot be cured, and also with all 
his other findings I concur in tke order 
which he proposes to pass, 


Order of Division Bench.—We certify 
under s. 205, Government of India Act, 
that this case involyes a substantial 
question of law as to the interpretation of 
the Act. 

D, Convictions set aside. 





ALLAHAGAD HIGH COURT 
Miscellane2us Case No, 618 of 1938 
May 9, 1939 
TqpaL AHMAD AND Baseal, Jd. 
M, K. LODHI—PLAINTIFFE—APPLIOANT 


versus 
ALA-UL HAG-— DBFENDANT— OPPOBITH 
: PARTY 

Stamp Act (II of 1899), s. 36—Ezxpression “ad- 
mitted in evidence,’ meaning of—Qourt, whether 
must have admtited document after consciously ` ap- 
plying its mind-to question of tts admissibility. 

There ıs nothing in s. 36, Stamp Act, to warrant 
the conclusion that the section has application only 
to cases in which the Oourt has admitted the 

ocument after “ consciously ” applying its mind to 
the question of admissibility. Under s. 36 it 
matters nothing whether the document was wrong- 
ly admitted orrightly admitted or admitted witbout 
objection or after hoaring or without healing such 
objection. Ifno objection to the admissibility of a 
document on the ground of insufficjency of stamp 
is raised before the document 18 admittedin eyi- 
dence, such objection cannot subsequently be raised, 
Chunnilal Tulsiram v. Mulabat (1), Dass Chamar yv. 
Ram Autar Singh (5) and Nirode Basini Mitra v. 
Sital Ohandra Ghatak (6), relied on, Sitaram, v. 
Thakurdgs (2), Venkanna v. Parasuram Byas (3) and 
Jagan Nath v. Ohauli (4), dissented trom. ; 

Miso. O. from the reference submjtted by 
the Judge, Small Oause Oourt, Saharanpur, 


BA per his letter, dated August 25, 1938, 


GBÉ 
Mr. N. O. Vaish, for the Applicant. 
Mr. M, A. Aziz, for the Opposite Party. 


‘ Iqbal Ahmad, J.—This is a’ reference 
by the Small Cause Oourt Judge of Saha- 
‘ranpur under s. 113 read with O. XLVI, r. 1, 
Oivil' Procedure Oode, and the question 
that has been referred for decision is as 
follows : 

“Whether the expression ‘admitted in evidence’ 

in s. 36, Stamp Act, means that the Oourt should 
have admitted the document after having consciously 
applied its mind to the question of sufficiency of 
stamp or whether it includes a case in which the 
-question of saofficiency of stamp has escaped the notice 
-of the Court and the attention of the parties,” 
‘The facts that led to the reference may 
shortly be stated as follows:—In a suit for 
recovery of arrears of rent of a house ora 
‘shop the plaintiff relied on a written 
-acknowledgment made by the defendant in 
order to sailclear of the bar of limitation. 
This acknowledgment was unstamped. The 
case was heard first by Mr. Pran Nath Aga, 
Judge, Small Oause Oourt, who examined 
the plaintiff, and during the course of the 
plaintiff's exdmination, the following entry 
‘was made on the document containing the 
acknowledgment : 

“Exhibit ladmitted against defendant. 

(Sd) Fran Nath Aga, J,,B. O. O., 
i February 24, 1938” 

Till this stage of the suit no objection was 
raised by the defendant to the admissibility 
of the document on tLe ground that the docu- 
ment required a, stamp and was unstamped. 
The case was then heard by the successor- 
in-office of Mr. Pran Nath Aga who also 
recorded some evidence, Finally, the case 
was heard by Mr. Brij Mohan Lal, Judge, 
Small Cause Oourt, who. has made the 
present reference. For the first time be- 
fore the last mentioned officer the defendant 
objected.to the admissibility of the docu- 
ment on the ground that the same was 
unstamped. It was then contended on 
behalf of the plaintiff that in view of the 
provisions of 6. 36, Stamp Act (II of 1t99), 
the objection raised by the defendant could 
not be entertained. It was, however, urged 
on behalf of the defendant that as Mr. Aga 
had not “‘judicidlly considered” the question 
raised by the defendant s. 36 had no ap: 
plication to the case and, in support of this 
contention, reliance was placed on certain 
Judicial decisions which will be noticed 
nereafter. The learned Judge entertained 
‘d@ubt as to the correctness of thoge decis 
Sions ang, aSthere was no reported case -of 
this. Court on the point, he made the present 
feference. Section 36, Stamp Act, provides 
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that = ne 
“Where an instrument has been admitted in evi- 
dence, such admission shall not, except as provided 
in 8, 61, be called in question at any stage of the same 
suit or proceeding on the ground that the instrument 
have not been duly stamped.” 


Section 61 hag no bearing on the question 


referred to this Court and may therefore be 


left out of account.:The provisions as regards 
the admission of documents in evidence 
are contained in O. XII, Civil Procedure 
Code. By r. 1 of that order the Oonurt is 
enjoined to receive all documents of every 
description produced by the parties -at the 
first hearing of the suit, Rule 2 empowers 
the Court to receive documents produced 
subsequent to the first hearing, provided, 
good cause is shown to the satisfaction of 
the Court for the non-production of the 
document on the date of the first hearing, 
Rule 3 authorizes the Court to reject irrele- 
vant or inadmissible documents produced 
by the parties and then r, 4 prescribes the 
endorsements that are to be made on a 
document admitted in evidence. In thè 
case before us the document in question 
was, as stated before, admitted in evidence 
by Mr. Aga and the endorsements pres- 
cribed by r. 4 were made on the document, 
There can, therefore, be no question that the 
dccument was admitted in evidence by Mr. 
Aga. But when Mr. Aga admitted the 
document in evidence, his attention was 
not called tothe fact that the document 
required stamp and as it was unstamped, it 
was inadmissible in evidence, It is under 
these Circumstances that the question arises 
whether it was open tothe Oourt at a belated 
stage of the trial to ignore the order ade 
mitting the document in evidence and to 
reject the same, In Chunilal Talsiram v. 
Mulabat 6 Ind. Oas. 903 (1), it was held that 
the phrase, “admitted in evidence,” in 
8, 36, Stamp Act, means : . 

“the act of letting the document in as part of the evi- 
dence; but it must be letting in asa result of judicial 
determination of the question whether it can be ad- 
mitted in evidence or not for want of stamp», In cases, 
however, where the question of stamp has éscaped the 
“notice of the Court and the attention of the parties, 
and a document is allowed by the Oourt to go in, the 
admission is a judicial determination of the question, 


because the Uourt let in the document on its view 
that there was nothing against ite admission,” , 


These observations apply to the case bee 
fore us as when Mr. Aga admitted the 
document in evidence, no question about 
lts inadmissibility on the ground of being 
unstamped was raised by the parties. The 
question was considered by the Nagpur 
Judicial Commissioner's Court in Sitaram 


(1) 6 Ind. Cas. 903; 12 Bom. L R 466, ` 


1939 ; 
. Thakurdas. 50 Ind. Cas, 781 (2), and ‘it 
vas held that unless the Court admits a 
locument not properly stamped after apply- 
Dg its mind consciously to the question 
voether the document was admissible or not, 
he document cannot be deemed to have 
eer ‘admitted in evidence’ within the 
neaning of s. 36, Stamp Act. Tothe same 
ffect‘is the decision of the. Madras High 
Jourt in Venkannav. Parasuram Byas 120 
nd. Oas. 879 (3), and of the Lahore High 
Jourt in Jagan Nath v. Chauli (4). 

On the other hand in Dasi Chamar v. Ram 
lutar Singh 71 Ind. Oas.. 475 (5), it was 
weld by the Patna High Oourt that when a 
locument is admitted in evidence and exhi- 
uted, the Oourt cannot, in view of the pro- 
‘isions of s. 36, Stamp Act, thereafter 
emove the document from the record of 
vidence on its attention being called to the 
act that the document was not properly 
tamped and the same view wastaken by 
he Oaleutta High Oourt in Nirode Basint 
{fitra v. Sital Chandra Ghatak (6). The 
rovisions of s. 36, Stamp Act, are manda- 
ory and absolute and preclude the admis- 
ion of a document once admitted in evi- 
lence from being called in question at any 
tage of the suit on the ground that the 
locument was not duly stamped. There is 
wothing inthe section to warrant the cone 
lusion that the section has application only 
o cases in which the Court has admitted the 
locument after “consciously” applying its 
nind tothe question of admissibility. As 
ointed out by Rankin, O. J. in Nirode 
a Mitra v. Sital Chandra Ghatak (6), 

at 

“under s. 36 it matters nothing whether it (docu- 
rent). was wrongly admitted or rightly admitted or 


dmitted without objection or after hearing or without 
waring such objection,” 

To accede to the view taken in Sitaram v. 
Chakurdas, 50 Ind. Oas. 781 (2), Venkanna 
r: Parasuram Byas,120 Ind. Oas. 879 (3) 
ind Jagan Nath v. Chauli (4), would be to 
ntroduce in s, 36 the words “after judicially 
sonsidering the question of sufficiency of 
tamp” after the words “admitted in evl- 
lence,’ and: for this there is no warrant. 
When a Court admits a document -in 
svidence it does or at least is deemed to act 
judicially and this judicial act of admitting 

(2) 50 Ind. Cas, 781; A I R 1919 Nag. 141. 

(3) 120 Ind. Oas. 874; A I R 1939 Mad, 522; 53 
if is ML J 633; Ind. Ral. (1930) Mad. 79; 29 
J . : 

(4) A I R 1933 Lah. 271; 142 Ind. Oas. 535; 84 P 
U R 417; Ind. Rul. (1933) Lah. 208. 

(5) AIR 1923 Pat. 403; 71 Ind. Oas. 475, 


(6) A I R 1930 Ual, 577; 128 Ind, Oas, 187;510L - 


| 569; Ind, Ral,-(1931) Oal, 43, 
IRA rama NT & RR 
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the document ia evidence can at no subse» 
quent stage of the suit be set at naught on 
the ground that the document was not 
duly stamped. In other words, if no objec 
tion to the admissibility of a document dn 
the ground of insufficiency of stamp is 
aised before the document is admitted in 
evidence, such objection cannot subsequently 
be raised. This is our answer to the refer 
ence. Before parting with this reference 
we may observe that the view taken by 
us does not in any way prejudice the right 
of the revenue authorities to realize the 
proper stamp duty and penalty as under 
s.61, Stamp Act, power is given to the 
Appellate Courts to revise the decision of 
Subordinate Courts regarding the sufficiency 
of stamps. 


8." Answer accordingly, 
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| _ RasPoNDENT. 
Government of India Act, 1935, (25 & 26 Geo. V 
Oh, 49), 9. 107—Words “ repugnancy ` in s. 107 and 
“ Civil Procedure ` tn Concurrent Legislative List— 
Meanings of—S. 10-0, Assam Oourt of Wards 
Amendment Act 1937, if repugnant to existing 
Indian laws . falls tn Concurrent Legislative 
Lut, and tf void— Bengal Court of Wards Act 
(IX of 1879, as amended by Assam Court of Wards 
Amendment Act 1937), a. L (3) — Notification of 
January 12,. 1938, appointing November 5, 1937, 
as date of commencement of the Act held ultra vires 
—Court can, however, give effect to Act from Jany- 
‘ary 12, 1938-—Orwil Procedure Code (Act V of 1908), 
0. XLVII, r.7 and a. 47—Order granttag review 
rejecting application tha stay of execution—Order 
is decree and ts therefore appealable—“ Other sufi- 
cient reason” .inr.1, O. XLVIL—Meaning of. 
It_is-too narrow 8 test bo say that two laws 
cannot be said to be properly repugnant unless 
there ig a direct conflict between them, as when 
“one says do" and the other ‘ den't.” There may 
. well be cases of repugnancy where both laws say 
“ don't," but indifferent ways. The true test is 
that if the dominant law has expressly or implied- 
-ly evinced its intention .to cover the whole field, 
then a subordinate law in the sama feld is repug- 
nant and therefore inoperative. Whether and to 
what extent in a, given case, the dominant law 
evınces such an intention must necessarily depent 
on the lanfuage of the particular law. |p. 896, co 
e 


1.) 1 PS ' : 
_ [Oase-law reyiewed.] . | 
“Civil Procedure" in the. Concurrent Wy 


List must be held to exclude matters 
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jurisdiction and powers of Courts, since special 
provision is made for these matters elsewhere in 
the- lists. The provisions of the Oivil Procedure 
Code itself, whether they are “ Oivil Procedure " 
in this limited sense or not, sre of course specifi- 
cally included in the fourth entry of the Ooncur- 
rent Legislative List. But there is no warrant for 
inoluding in that entry any: 
not in the Code and which do not appertain to 
“'Oivil Procedure” in the limited sense explained 
above: The old s. 10-0, Assam Court of Wards 
(Amendment) Act, dealt with a discretionary power 
ofthe Civil Courts to stay certain proceedings on 
the application cf the Oourt of Wards, Olesily, 
this is a matter relating to the power of Oourtsin 
respect of a Provincial subject, namely the Court 
of Wards. Therefore it falls in entry 2 of the 
Provincial Legislative List read with entry 21 of 
the same list. It is not *‘ Civil Procedure” in the 
limited sense which we have seid must be given to 
that term, and it is not a provision occurring in 
the Code of Civil Procedure. It is a matter which 
does not fall at all in the fourth entry of the 
Concurrent Legislative List but which falls entire- 
ly ip’the Frovincial Legislative List, entries 2 and 
31. Consequently s, 107, Government of India Act 
1935, has no application so far as repugnanoy of 
s. 10-O, Assam of Wards (Amendment) Act, 
1937 is concerned, fection 10-O is also not re- 
pugnant to s.l or O. XXI, r. 24, or indeed any 
“other” provision of Oivil Procedure Oode, because 
these provisions of the Oivil Procedure Oode were 
intended to be exhaustive and to lay down the whole 
of the law onthe subject with which they deal. 
Consequently s, 10-O inserted in thé Bengal Court of 
Wards Act,‘in forcein Assam by Assam Ovurt of 
Wards Amendment Act, 1937, is not void by reason 
of anything contained_in s,_107, Government of 
India Act. [p. 698, coL 3J] | 

Unless the parent Act itêelf joléarly “authorizes 
‘the issue ofa notification with ‘retrospective effect, 
‘it must 'be- presumed: that such - a notification- is 
forbidden. ‘There is no such -provision in the Assam 
"Court of Wards (Amendment) ~ Act as regards the 
‘notification-under s. l (3). Therefore the notifica- 
ction in Assam Gagette of January 192, 1988, that the 
~Governor directs that the Act shall come into force 
“from November 5; 1937, that is a notification ap- 
pointing a date for the commencement of the -Act 
earlier than the date of notification ie ultra vires 
-But applying the -principle that where a statutory 
‘order is made on a certain date, Courts -can sever 
“ib -and- give effect to it as from a subsequent date, 
:on the ground that it was not known to the pub- 
lic- until the’ latter date, the Oourt oan give effect to 
“thel Assam Court’ of ‘Wards (Amendment) Act, from 
"January 12, 1938, -in stead of November -5, 1937, 
which ‘18 the date-mentioned in the Assam Gov- 
-ernment's notification. Johnson: v. Sargant & Sons 
(2), applied. ‘- [p. 698, col. 2.] Hoe KE 
< ‘Where - the net result of -the review was that-the 
‘application of «he Deputy - Commissioner, for a 
‘stay of the original execution proceedings was: re- 
jected, the order, determining,-as it did, a question 
"within 8, 47, Oivil Procedure -Oode, relating to the 
: execution of-the decree -is -itself a: ‘decree’ with- 
-in the meaning of s. 2 (2) of the Oode' and there- 
‘fore an ap lies from it as from -a -decree -and 
consequently it can be attacked upon any ground 
ete the -appellant chooses to-take. (p. 693, col. 


The @xpression “ siy other sufficient reason” 
occurring in r. 1, O, XLVII, Oivil Procedure Opde, 
‘means any other sufficient - reason analogous to 
‘those specified immediately previously, that is to 


O. P. BIRWARY v. BROJENDRA KIBHOR Roy (GAL) 


Tovisiong which sre” 


18410 


to excusable failure to bring to the notice o 


the Obhajjaran 


the Court new and important matter. 
v. Neki (1), followed. [p. 691, col. 2.) 


A from the original orders of the -Sub 
Judge, 2nd Court, Sylhet; dated Janu: 
ary 31, 1939, and from the appellate order oi 
the District Judge, Sylhet, dated June 30 
1938, respectively. À 


Dr Basak, Messrs. Hemendra Kumar D 
and Jyotish Chandra Dutt (in Nos 91 anc 
9”) and Mr. Priya Nath Dutt(in No. 226) 
for the Appellant. 


Mr H. D. Bose, Dr. Sen Gupta, Messrs 
Birendra K. De, Bama Prasanna Sen Gupte 
and Ramendra Mohan Chatterjee (ii 
Ncs. 91 and 92) and Dr. Basak and Mr 
Hemendra K. Das, for the Respondent. . 


Narsinga Rau, J.—Appeal No. 91 o; 
1939 (F. M. A.\—This is an appeal from ar 
order passed cn January 31, 1939, by the 
Second Subordinate Judge, Sylhet. Th 
appellant is the Oollector and Deput; 
Commissioner of Sylhet in his capacity a 
manager of the estate of Kumar Copik: 
Raman Roy,'a ward of Oourt under th 
Court of Wards, Assam. The respondent i 
Brojendra ‘Kishore Roy COhaudhury -c 
Gouripore in the District of Myemnsingh i: 
Bengal. The facts, so far as they ar 
necessary forthe purposes cf this appea 
can be briefly stated: The respondént len 
to the aforesaid Kumar Various sums C 
money aggregating to Rupees seven lac 
on five simple mortgage bonds and obtaine 
a decree thereon for the sale of the mori 
gaged properties. On November 16, 193% 
the learned Subordinate Judge, on ‘a 
application by the Deputy Oommissione: 
‘Sylhet, stayed- execution on the groun 
that the Court of Wards in Assam had take 
pessession of the property of the mortgage 
and that in consequence, 8.10-O inserte 
by the Assam Court of Wards (Amendment 
Act, 1937 (which was passed by the Assar 
Legislature after April 1, 1937) operated :s 
‘a bar to execution. Subsequently, thei 
was an application on behalf of Brojendr 
Kishore Roy Ohaudhury for review of th 
Subordinate Judge's order of November-lt 


“1938, on the ground, amongst others, “the 


the aforesaid s. 10-O inserted by the’ Cou 


‘of Wards Amendment Act, did not and coul 


not affect his right to~ proceed: ‘with th 
execution under the provisions of tLe’ Oiv 
Procedure Oode. On January 31, 193 
the Subordinate Judge granted the reviev 
holding that the aforesaid s. 10-0 -we 
repugnant to certain “existing Indian laws 
falling in the Concurrent Legislative: List j 


1949, 
Sch. .VIL; Government of India Act, 1935, 
and. not-having been reserved for the con- 
sideration, or received the assent of the 
Governor-General as required by s. 107 (2) 
of: the said Government of India Act was 
Void to the extent of the repugngncy by 
virtue of s. 107 (1) of the same Act. | 

The main question raised before us in 
this appeal is on the constitutional point 
just mentioned, namely whether s. 10-0 
inserted by the aforesaid Assam Act is void. 
Before dealing with this question, it is neces- 
sary to dispose cf certain preliminary 
points raised. [tis contended by Dr. Basak 
on behalf of the appellant that the order 
grapting the review was without jurisdic- 
tion, inasmuch as the case does not fall 
within the’ limits laid down by O. XLVII, 
r. l, Oivil Procedure Oode. This Rule 
provides in effect that the application for 
& review.must be based upon: (i) the dise 
covery..of new and important matter cr 
evidence which after the exercise of due 
diligence was not within the applicant's 
knowledge or could not be produced by him 
at the time when the original order was 
made; (44) some mistake or error apparent 
on the:face of the record, or (tit) any other 
sufficient reason. In the present case we do 


not: think that (t) or (ii) applies, but (ii?) 


does, As interpreted by the Privy Oouncil in 
Chhajjuram v. Neki (1), the expression “any 
other sufficient reason” occurring in this Rule 
means any other sufficient reason ‘atialogous 
to those :specified immedia ely previously, 
that is to say, to excusable failure to 
bring to the notice.of the Gourt new and 
important matter. | 
there was sufficient reason of this kind. 
Assuming for the moment that the impugn- 
ed Assam Act needed the Governor 
General's assent to make it completely 
effective; it was a natural presumption for 
anybody to make that the necessary assent 
had been obtained, It is true that if the 
applicant for review had taken care to study 
all the Assam Gazette notilications that 
appeared from time to time, he would 
have noticed that in the Gazette of Novem- 
ber 1/, 1937, the Act in question had been 
notified as having received the Governor's 
assent on November 5, 1937. -From this he 
could have inferred had he been familiar 
With the provisions of the new Government 
of India Act relating to assent and reserva- 


tion, that the Assam Act had neither been 
. (1) 49 I A 144; 72 Ind. Oas. 566; A IR 1932P 0 
lla; 3 L 127; 30 M LT 395; 26 O W N 697; 41 P 
LE P O 19223, 3 P LT 435; 16 L W 37,17 P W 
R 1998; 43 M L J 33; 234 Bom, L R 128; 4U P L 
R (P O) 99; 36 O L J459 (PO), ; 
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reserved for the consideration of the 
Governor-General nor received the Governore 
General's assent. We cannot, however, 
hold that his failure toinfer this omission 
and immediately to see its consequences 
was inexcusable, The- new Gvuvernment of 
ndia Act is a long and complicated 
measure which came into operation com- 
paratively recently (on April 1, 1937); even 
the Oourts have not yet had time to 
familiarize themselves with its provisions, 
much less the ordinary citizen, We think, 
therefore, that the learned Subordinate 
Judge had jurisdiction to entertain the 
application for review. 

The second preliminary point which 
arises in this case is based upon a fact which 
we ourselves noticed for the first time 
during the hearing of the appeal, The 
Assam Act Containing the impugned s. 10-0 
Teceived the Governcr’s assent on Novem: 
5, 1937; but it did not, merely on this 
ground, come.into force on that date. The 
Act contains a special commencsment clause: 
8.1 (3) provides that it shall come into force 
on such date as the Proviaocial Government 
may, by notification in the local official 
Gazette, appoint in this behalf. Nothing 
appears to have been done under this proe 
vision until in the Assam Gazette of 
January 12, 1938, it was notifled that “the 
Governor directs that the Act shall come 
into force from November 5, 1937.” The 
question arises whether a notification of’ 
this kind appointing a’date for the come 
mencement of the Act earlier than the date: 
of the notification itself was intra vires. To 
use aconvenient term, is a retrospective 
notification of this kind intra vires? The 
usual rule that an Act is not to have retrose 
pective operation unless the intention of the 
Legislature that it should beso construed 
is expressed in plain and unambiguous: 
language does not in terms apply to the 
present case. The question here is whether 
a notification under the Act, rather than the 
Act itself, can have retrospective effect. It. 
seems to us that the same considerations 
that have led to the enunciation of the rule: 
against retrospective operateon of statutes: 
would also lead to the adoption of-a similar 
rule in the case of. statatory notitications, 
That is to say, unless the parent Act itself 
clearly authorizes the issue of a notification 
with retrospective effect, it must be pre- 
sumed that such a notification is forbidder. 
It is seld®m that retrospective notifications 
are contemplated; and on the rare casio 
when they are contemplated, it is 


ifs 1a 
say po plainly. Thus, in 8, 1, Trans g 
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Property Act, 1882, power is given to any 
Provincial Government from time to time 
by. notification in the official Gazette to 
exempt, “either ‘retrospectively or pros- 
pectively” any part of the province from 
cerlain. specific provisiong of the Act. 


Similarly in s. 3, Succession Act, 1925, ¢“b 


ower has been given to the Provincial 

lovernment by notification in the Gazette 
“either retrospectively from March 16, 1865, 
or prospectively” to confer exemptions from 
the operation of certain specified provisions 
of the Act. There is no similar provision 
in. the impugned Assam Act, as regards the 
notification under s. 1 (3). On the contrary, 
the, nature of seme of the provisions of the 
Act, 18 such that, a retrospective notification 
cannot have been inthe contemplation of 
the Legislature. To take an example, the 
new;' 8, 10-O debars execution of decrees 
against a ward for a certain period of years; 
supposing the Assam Government did 
nothing under s. 1 (3) for a whole decade 
after the passing of the Act and then 
suddenly issued a notification bringing the 
Act,, into...operation retrospectively from 
November 5, 1937, what would be the effect 
on any executions already levied? The very 
fact. that the Act contains no provision on 
this: point is an indication that such a 
notification was 
Legislature, o. 
, Another argument pointing tothe same 
conclusion is furnished by the very existence 
of 6.. 1l.(3) Let us consider what the 
position would have been without this sube 
section. Unders 5, Assam General Clauses 
Act, 1915, as modified by the Government of 
India (Adaptation of Indian Laws) Order, 
1937, where an Assam Act is not expressed: 
to come into operation on a particular day 


then, if it is.an Act of the Legislature, it. 


shall come into operation on the day on. 
which the assent thereto of the Governor 
is first: published in the official. Gazette.. 
Therefore, it would. have been within the 
power of the Provincial Government to 
bring. the impugned Act into operation on 
any date of its own choice by the simple 
device .of notifging the Governor's assent on 
the desired date. Thus, if the Provincial 
Government desired to bring the Act into 
operation on November 5, 1937 itself (which 
was the date on which the Governor 
assented to the Act), the Gazette notification 
intimating the fact of assent could have 
been published on that very date; 4f it was 
desired 4o bring the Act into operation on 
some stibsequent date, the Gazette notifica- 
tion of the,assent would have been-delayed 
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not intended by the: 


is 10 
until such subsequent date. Therefore even 
without s,1 (3) it was within the-power of 
the Provincial Government, by suitably: 
regulating the publication of the Governor's 
assent, to bring the Act into-operation 
whenever it chose. What then could have 
een the intention of s. 1 (3)? It could only 
have been this: The Legislature considered 
that it would be a hardship to the general 
public if the’ first intimation of the- 
Governer's assent to the new Act was also to 
be tke date cf its commencent. Therefore 
by way of allowing a breathing space, the 
Legislature enacted s. 1 (3) empowering 
the Provincial-Government by notification 
in the Gazette to appoint a suitable date 
for the commencement of the Act. But 
what. the Assam Government did in this 
particular case was exactly the reverse of 
what we think was intended by the Legis 
lature. The Governor assented to the Act 
on November 5, 1937. This assent was first 
intimated to the public by a Gazette 
notification of November 7, 1937; but 
instead of allowing a breathing space, 
the Gazette notification of January 12, 1938, 
appointed, as the date of commencement 
of the Act, not a subsequent date, ‘but ‘a 
previous date, namely November 5, 1937, 
To uphold this notification in its entirety 
would be to defeat what we. consider to’ 
have’ been the plain intention of the Légis-' 
lature. : 

- For all these reasons we hold ‘that the: 
aforesaid notification of January -12, 1938, 
was ulira vires. The question, however, 
arises whether even so the whole of. the 
notification must be rejected or whether it: 
is cpen tous to sever it and say that it is 
bad only as to the period between Novem“ 
ber 5, 1937, and January 11,-1938 (inclu- 
sive) and good as tothe period thereafter; 
No reported decision exactly in- point has 
been cited to us, but our- attention has been 
invited to the case, Johnson v. Sargant & 
Sons (2) where. an order made by the Food 
Controller, trough dated- May 16, 1917, 
was held good asfrom. May 17, 1817, on 
the ground that- it first- became known ‘to 
the public on the latter date. -As we have 
already said, the case is not exactly similar; 
but it does show that where a statutory 
order is made on a certain date, -Courts 
can sever it and give effect to it as from 
a subsequent date, on the ground that 
it was not known to the public until the 
latter- date.- In the case before us, the 
impugned Act was not known to the public 


(2) (1918) 1 K B 101; 87 L JK B 19 18L T 
95; 63 S J88, A ee e 
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as being in force until January 12, 1938, 
therefore on the above principle, we can 
give effect toit as from that date instead 
of November 5, 1937, which is the date 


mentioned in the Assam Government's 
Notification. So leng as the notifcation 
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able property to submit them in writing 
to the Court of Wards. The Court of Wards 
was also to make on its own motion such 
enquiry as it thought fit to ascertain th 
particulars of all claims against the war 
or his property. The Court of - Wards 


can be severed in this way, it seems to us\was then to frame a schedule of all 


immaterial that the rejected part is bad not 
only for the above reason but also as being 
ultra vires. Accordingly we hold that 
the Assam Act in question has been in 
operation from January 12, 1938. 

There is one other preliminary point that 
requires to be noticed before we take up 
the main question raised in this appeal. 
It is contended before us on behalf of 
the respondent that once we hold, as we 
have held, that the Subordinate Judge's 
order granting the review was an order 
within his jurisdiction, no appeal against 
that order lies except on the limited 

rounds mentioned in O. XLVII, r, 7 (1), 
Oivil Procedure Ocde. We do not think 
that this objection is sustainable, for the 
net result of the review was that the 
application of the Deputy Ocmmissioner, 
Sylhet, for a stay of the original execu- 
tion proceedings was rejected, Indeed, this 
was what the Subordinate Judge said in 
the last part of his order of January 31, 
1939. This part of the order, determining, 
as it-did, a question within s. 47, Civil 
Procedure Code, relating to the execution 
of the decree was itself a “decree” with- 
in the meaning ofs. 2 (2) of the Code. 
Therefore an appeal lies from it as from 
a decree and consequently it can be 
attacked upon any ground which the 
appellant chooses to take. 

_ We now turn to the real question in 
this appeal, namely how far the new s. 10-0 
is operative. The new section must be 
read along withthe sections that precede 
and follow, all of which have been cone 
siderably modified by the amending Assam 
Actin question. We may explain at the 
outset that the Court of Wards Act in force 
in Assam is the Bengal Oourt of Wards 
Act, 1879, with certain modifications. The 
only provisions of that Act which are rele- 
vant for the purposes of this appeal are 
s. 10-A, s. 10-B, s. 100 and s. 10D. 
Prior to their amendment by the im- 
pugned Amending Act the effect of 
these sections was briefly as follows: 
Section 10-A provided that whenever a 
Court of Wards assumed charge of any 
person or property, it wasto publish a 
notice calling upon all creditors having 
claims against the ward or his immoy- 


claims submitted by creditors or ascertaine 
ed by enquiry. Section 10-B provided that 
every creditor submitting 8 claim was 
to furnish full particulars thereof. Sec- 
tion 10-0 provided: | 

“Tf a Civil Oourt has directed any process af 
execution to issue against any immovable property 
of a ward or the rents thereof or any orops 
standing thereon, the Oourtof Wards may, at any 
time withinone year after it assumes charge of such 
property, apply tothe Civil Court to stay pro- 
ceedings in the matter of such process; and the Civil 
Court may, on such terms regarding interest or 
compensation for delay as may appear to be just 
and reasonable, stay euch proceedings for such 
period as it may deem fit.” | 

Finally, s,10-D provided that on the 
framing of the schedule under s. 10-A, the 
Court of Wards was to proceed to 
investigate the claims and to decide which 
of them were to be wholly or partly 
admitted or wholly or partly rejected and 
to communicate its decision in writing to 
each claimant concerned. These sections 
should be read with the old 8. 48 dealing 
with the application of the income of the 
ward's estate. It provided, inter alia, that 
the liquidation of debts payable by the 
ward was, subject to certain rules of priority 
as regards Orown dues, etc., one of the 
purposes to which the income of the estate 
was to be applied. The scheme under- 
lying all these provisions was evidently that 
the Court of Wards should itself ascertain 
the debts of the estate and provide as far 
as possible for their repayment without 
undue interference from the Civil Oourts, 
these Oouts being given a judicial dis- 
cretion by the old s. 10-0 to stay their hand 
for such period as they might think fit. 
Subject to these provisions, the law that 
applied to the execution of decrees against 
wards of Oourt was the general law contain 
ed in the Civil Procedure Code. Two pro- 
visions of this general law require particular 
notice. First, s. 51, Civil Procedure Code, 
which states that subject to such condi- 
tions and limitations, as may be prescribed 
(by Rules under the Oode), the Oourt may 
on the application of the decree-holder 
order execution of the decree by one of 
certain specified methods. Then we have 
O. XXI, r. 24, which states that when 
certain preliminary measures have been 
taken, the Court shall, unless it sees cause 
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to the contrary, issue its process for the 
execution of the .decree. The result of 
these genera] provisions was that save as 
provided by the old s.10-C, Ovurt of Wards 
Act, a Oivil Oourt was normally bound to 
order execution upon the application of 
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it is repugnant to certain “existing- Indiar 
laws,” namely, olds. 100, Oourt of Ward: 
Act, itself and s. 51 as well as O. XXI, r° 24 
Oivil Procedure Code, with respect to cne of 
the matters enumerated in the Concurrent 
Legislative List, namely, Oivil Procedure: 


the decree-holder. This was the “eristing” and is consequently void under 8. 107’ (1) 


Indian Jaw” within the meaning ci s. 311 
(2), Government cf India Act, 1935, when 
the impugned Assam Act came into operas 
tion. This amending Act, amongst other 
things substituted new ss,10-A,, 10-0 and 
10.D for the old sections. and modified 
s.]0-B. The new ss. 10-A and’ 10-D as 
well as the medified s. 10-B require little 
comment, Although they make certain 
changes in the old sections, they substantially 
retain the old ‘procedure whereby the Court 
of Wards was to notify the creditors, 
investigate their claims dnd decide which 
of them were to be admitted and to what 
extent. The new s. 10-O, however, requires 
to ke set out in full: ; 

“(1) Where any property is in charge of the 
Court of Wards, no Oivil Court shall execute any 
decree or order against the person or property of 
the ward within four years from the date of the 
commencement of the Assam Court of Wards 
(Amendment) Act, 1937, or from the date of the 
assumption of sad e of the property by the Court of 
Wards, whichever is later, and for seven years there- 
after if the interest due under such decree or order 
be paid iu full every year during the said seven 
years. In calculating the period of limitation appli- 
cable to an application for the execution ofa decree 
or order, the time during which the execution of 
such decree or order is barred under this sub-section 
shall be excluded. 

(2) Except as provided in s. 203-A (sis), no pro- 
perty in charge of the Oourt of Wards shal! be 
sold by any revenue authority under any law so long 
BS the Court remains in charge thereof.” aa 

It will be seen that the new s, 10-0 altoge- 
ther prohibits a Oivil Oourt from executing 
any decree against tte ward for a certain 
specified period, whereas under the old s. 10-0 
the Court had only a judicial discretion to 
stay proceedings on terms. It is to be 
noticed further that the Amending Act 
made aslight change in the old 5,48 by 
providing specifically for the payment of 
interest at not more than. 44 per cent, per 
annum on all debts incurred by the Court 
of Wards on behalf of the ward (vide cl, 2 
under Olass II of the new s. 48). It is: clear 
that if the new s. 10-0 is operative and if it 
was in operation, as we have held, at least 
from and after January 12, 1934, the execú- 
tign proceedings applied for by the respondent 
in July, 1938, cannot go on, in view df the bar 
imposedeby the section. Is the new s. 10-0 
cperative ? “The. contention of the respon- 
dent is that it is not. The argument is that 


Government of India Act, 1935, not. having 
received the Governor General's aseent unde} 
e. 107 (2). This raises constitutional issues 
of great importance, both as to the: meaning 
of “repugnancy” in s. 107 and-as‘to the 
true content of the entry “Oivil Procedure" 
in the Concurrent Legis'ative List. —  “ 

Meaning of “repugnaney."— Jt is sometimes 
said that tuo laws cannot be said to be 
properly repugnant unless there is a ‘direc! 
conflict between them as when cne says 
“do" and the other “‘don’t;” there is nc 
true repugnancy, according to this view 
if it is possible to obey both the laws. Foi 
reasons which we shall set forth presently. 
we think that this is too narrow a test; 
there may well be cases of repugnancy 
where both laws say “dcn’t” but in different 
ways, For example, cne law may say “NG 
person eha] sell liquor by retail, that iB, 
in quantities of less than five gallons~at e 
time’: and another law may say, “NG 
perscn thall sell liquor by retail, that is 
in quantities of less than ten gallons’ at € 
time.” Here, it is obviously possible tc 
obey both laws, by obeying the more-strin: 
gent of tLe tao, namely the seccnd one 
yet it is equally obvious that the two lawe 
are repugnant, for to the extent to which'e 
citizen is ccmpelled to obey one of them’ 
ihe other, though not actually disobeyed, is 
nullified. This was the type of repugnancy 
that arose fcr consideration in Attorney: 
General for Ontario v. AtiorneyGenera. 
for Don inion of Canada (3). The Oanads 
Tcmperance Act, 1856, (a Dominion Act 
contained cne set cf prohibitions, while 
the Ontario Act, ‘3 Vict. e. 56 (a Provin: 
cial Act); contained another and a rathe 
different eet, Their Lordships of the 
Judicial Committee cf the Privy Counci 
held that where the prohibitions cf the 
Dominion Act were or might be in actua: 
operation, the Provincial Act was or woulc 
be inoperative by reason of repugnancy: 
but where the former were nct in actual 
operation (by resson of their not baving 
been locally adopted), there could .be nc 
repugnancy (pp. 369, 370 loc. ctt.). The 
question of repugnancy or inconsistency 
has arisen and been considered in several 
Australian cases, with reference to s. 109, 
` C3) (1896) A O 348; 65 LJP O26; 74LT 583, `” 
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Jommonwealth of Australia Constitution 
act which provides that when a law of 
+’ State is inconsistent with a law of 
he Commonwealth, the latter shall psvail 
md -the former shall to the extent of 
he ineonsistency be invalid. (A summary 
Í the cases will be found in Wynes’s 
4egislative and Executive Powers in 
Australia; and in Street on Ultra Vires). In 
he earlier cases (e. g. Federated Saw Mills, 
te. Employees v. Moore (4), Australian 
Soot Trude Employees v. Whybrow (5), 
"ederated Engine Drivers, &c, of Australia 
r. Adelaide Chemical and Fertiliser Co. 
ô) the test of inconsistency adopted 
gas whether it was possible to obey both 
he competing laws, But in the case in 
}lyde Engineering Co, v. Cowburn (7) where 
he conflict was between an award of the 
Jonciliation Oourt providing for a working 
veek of 48 hours and a New South Wales Act 
roviding for piyment of overtime for any 
vork in excess of 44 hours, it was recogniz- 
d that the test was too narrow, Isaacs, 
[, observed that two statutes imposing 
egpectively twenty and twenty-five lashes 
or robbery might in a sense be both obeyed 
y infliction of f.rty-five lashes and he 
herefore propounded a more satisfactory 
est thus 

“If, however, a competent Legislature eee or 
mpliedly evinces its intention to cover the whole 
eld, that is a conclusive test of inconsistency 


rhere ‘another Legislature assumes to enter to any 
xtent upon the same field: (p. 490 loc. cit)”, 


It is unnecessary to mebtion all the sub- 


equent Australian cases where this test 
yas adopted; we content ourselves with 
iting only Ex parte McLean; Re Firth (o) 
there Dixon,’ J. observed that incon 
iatency 

“depends on the intention of the paramount 
an ore to express by its enactment completely, 
thaustively, or exclusively what shall be the law 
overning the particular conduct or matter to 
rhich its intention is directed. When a Federal 
Itatute discloses such an intention, it is inconsia- 
sat with it forthe law of a State to govern the 
ame conduct or matter.” 

-In Oanada, of course, apart from a 
aw exceptional provisions, such as those 
slating to agriculture and immigration, 
he Constitution Act itself does not confer 
ny.concurrent powers of legislation. There 


re only two legislative lists, but it has” 


een settled by a long line of Privy Council 
ecisions that 
“there can be a domain in which provincial and 


(4)8 OL R 465, 
(5) 10 O L R 268. 
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dominion legialation may overlap, in which case 
neither legislation will be ultra vires, if the field is 
cléar, but that if the field is not clear and in such 
a domain the two legislations mest, then the 


dominion legislation must prevail: Grand Trunk 
on of Canada v. Attorney-General of Oanada 


\ Once again therefore we are led to the 
a 


me test as that propounded by Isaacs, J: 
“Is the field completely occupied by the 
dominant Legislature?’ In England, the 
question of repugnancy has been con- 
sidered chiefly in relation to bye-laws and 
the “general law of the land, a bye-law 
being treated as ultra vires if it is repug= 
nant to the general law. In Gentel v. Rapps 
(10) Channell, J. has elucidated the meane 
ing of repugnancy-thus : 

“A byelaw is not repugnant to the general law 
merely because it created a new offence and says 
that something shall be unlawful which the law 
does not say is unlawful. It is repugnant if it 
makes unlawful that which the general law says 
ig lawful. It is repugnant if it expressly or by 
necessary implication professes to alter the general 
law of the land. I say ‘by necessary implication' 
because I have in mind the cases with respect tọ 
bye-laws prohibiting persons from travelling on 
railways without a ticket. In those cases bye-laws 
which impose the same penalty as the general law 
without making- a fraudulent intention part of the 
description of the offence have been held to be bad, 
because the statute creating the offence says that 
there must be a fraudulent intention on the part 
of the person charged with travelling without a 
ticket and the bye-law therefore by implication 
alters the general law. Again, a bye-law is repug- 
nant if it adds something inconsistent with the 

rovisions of a statute creating the same offence: 
but if it adds something not inconsistent, that 
is not sufficient to make the bye-law bad asg 
repugnant.” NA i 

All these propositions are really reducis 
ble to the single test of the ‘occupied field,’ 
forin the first and the last illustrations, 
the ground not being covered by the general 
law, there is no repugnancy and in the 
others, the ground is already covered, 30 
that the byelaw is repugnant. In Strtce 
land v. Hayes (11), a bye-law which provided 
that no person shall ase profane language 
in any street was held to be bad, because 
the general law, namely, the Town Police 
Olauses Act, 1847, dealing with precisely 
the same subject, required that annoyance 
should be caused by the langgage used in 
order that there might be an offence. In 
Thomas v, Sutters (12), a bye-law that no 


(9) (1907) A O 65; 78 L J P O 23; 95 L T 631; 23 T 
40 


LR 40. . 
10) (1902) 1K B160; 71L J K B105; 85 L T 
-50 WR 216; 68 J P117; 20 Oox OO 104; 18 T 


L R72. : 
1) (18988 1 Q B 290; 65L J M 055; UML T 
[D A 398, 18 Coz O O 944. 60 J P 164. - 
ig) (1900) 1 Oh D 10;.69L J Oh 27,8 L T 
469; 48 W.R 133; 16 T L R 7; 1900100 418, 
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person shall frequent or use any’ street for 
the purposes of betting wss held to be good 
and not repugnant to the general law. the 
Metropolitan Streets Act, 1867, s. 23 of 
which provided that any three or more 
persons assembled together in any part of 
a street fcr the purpose of betting shall be 
liabJe to a penalty. The ground of the decif 
sion was in effect that the general law in 
this caee did not occupy the same field as 
the bye-law; the one was concerned with 
the subject of street obstruction and the 
Other with that of betting, In Gentel v. 
Rapps (10), a bye-law providing that no 
person shall use offensive language in a 
tram-car was held to- be consistent with 
the Town Police Olauses Act, 1847, which 
punished any person who, in any street, 
used offensive language to the annoyance 
of the residents or passengers, because the 
- latter law (relating as it did, to nuisances 
in street) did not intend to deal with or 
affect the power to make bye-laws under 
special circumstances and dealing with pare 
ticular places (namely bye-laws relating 
to nuisances intram-cars’. The principle 
deducible from the English cases, as from 
the Canadian cases, seems therefore to be 
the same as that enunciated by Isaacs, J. 
in the Australian 44 hour case Clyde Engi- 
neering Co. v. Cowburn (7), if the dominant 
law bas expressly or impliedly evinced its 
intention to cover the whole field, then a 
subordinate Jaw in the same field ig 
repugnant and therefore inoperative: 
Whether and to what extent in. a given 
case, the dominant law evinces such an 
intention must necessarily depend on the 
language of the particular law. 


Content of the entry relating to “Civil 
Procedure” in the Concurrent Legislative 
List—The first part of the fourth entry in 
the Concurrent Legislative List in Sch. VII, 
Government of India Act, 1935, reads : 


“Oivil Procedure, including the law of I Imitation 
end al] matters included in the Code of Civil Pro- 
cedure at the date of the passing of thia Act...” 


Some diffculty is created by the last part 
of this item ; “all matters included in the 
Code of Oivil Procedure, ete.” It go happens 
that the Ood@ contains certain provisions 
relating to the jurisdiction and powers of 
Courts, e. g. see Part 1 of the Code. Bec- 
tions 8—25 dealing with “jurisdiction and 
res judicata,” 8. 42 dealing with the powers 
of Courts in executing transferred decrees, 
m 75 dealing with the 
issue commissions, and Bo on. 
becausé of this, it does 
“Oivil Procedure” 

| 


But merely 
É not follow that 
in the Concurrent Legis- 
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lative List includes everything relating to the 
jurisdiction and powers of Courts. So to. holc 
would be completely to wipe out the seconc 
entry in the Provincial Legislative List 
“jurisdiction and powers of all Oourte 
except the Federal Court with respect to an} 
of the matters in this list.” It is true tha 
where a subject might fall eithe 
in the Ooncurrent Legislative List. o. 
in the Provincial Legislative List, 8. 1% 
makes the former the dominant list: but thie 
principle cannot apply where the resul 
would be to rob the Provincial entry of al 
its content. In Oanada, for example 
“Marriage and Divorce” is in what we may 
call the Federal List, which by virtue o: 
5. 91, British North America Act; is the 
dominant list, but “the solempization o; 
marriage in the Province” is’in the Pro 
vincial List. If the Pederal- ntry were helé 
toinclude everything appe” ‘aining to mar: 
riage or divorce, the Provincial entry woulo 
be reduced to a cipher.” Accordingly it was 
held in In re Marriag? Reference (13), that 
the entry in the Federal List relating tc 
marriage and divorce must be held tc 
exclude matters relating to the Bolemnizs 
tion of marriage in esch Province. The 
position is similer here. “Oivil Procedure’ 
in the Concurrent Legislative List musi 
be held to exclude matters relating tc 
jurisdiction. and powers of Oourts, since 
special provision is made for these matters 
elsewhere in the lists, The provisions of 
the Civil Procedure Oode itself, whether 
they are “Oivil Procedure” in thie 
limited sense or not, are of course specific 
ally included in the fourth entry of the 
Concurrent Legislative List. But we con: 
sider that there is no warrant for including 
in that entry any provisions which are not 
in the Oode and which do not appertain 
to “Oivil Procedure” in the limited genge 
explained above. : 


We can now proceed to deal with the 
question of repugnancy raised ‘in thig 
appeal. So far as the new s. 10-0, Court of 
Wards Act, is said to be repugnant to the 
old s. 10-0 of the same Act, the answer ie 
obvious. The old s. 10-0, dealt with a dis: 
cretionary power of the Civil Courts to stay 
certain proceedings on the application of 
the Court of Wards. Clearly, this is a matter 
relating to the power of Oourts in respect 
of a Provincial subject, namely the Courl 
of Wards. Therefore it falls in entry 2 of the 
Provincial Legislative List read with entry 


(13) (1918) A O 890; 81L J PO 287;107 L I 
TL R580 l 
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91 of the same list. Itis not “Civil Proce- 
dure” in the limited sense which we have 
said must be given to that term, and it is 
not a provision occurring in the Code of 
Civil Procedure, We have therefore here a. 
matter which does not fall at all in the 
fourth entry of the Concurrent Legislati 
List but which falls entirely in the Provin 
cial Legislative List, entries 2 and 21. 
Consequently s. 107, Government of India 
Act, 1935, has no application sofar as this- 
particular repugnancy is concerned. 


We have now to consider whether the 
impugned section is repugnant tos. 51 or 
O. XXI, r, 24 or, indeed, any other provision - 
of the Civil Procedure Code. For this pur- 
pose, we have to inquire whether these pro- 
Visions of the Civil Procedure Code were 
intended to be exhaustive and to lay down- 
the whole of the law on the subject with 
which they deal. Section 4 of the Oode 
leaves no doubt on this point, Far from- 
intending to be the whole law on the subject ` 
the Oode says ins. 4 that in the absence 
of any epecific provision to the contrary, . 
nothing in the Oode shall be deemed to 
limit or otherwise affect: any special or local 
law in force at the date of the commence 
ment of the Oode or any special jurisdiction 
or power -conferred'or any special form of 
procedure prescribed be or under any other’ 
law for the time being in force. We have 
already pointed out that the impugned 
s. 10-O, Court of Wards Act, is one of. a 
group of sections which may be said to 
confer a special jurisdiction or power upon 
the Court of Wards to ascertain and pro- 
vide for the re-payment of debts due from 
an estate under the Court of Wards. The 
conferring of any special jurisdiction or 
power necessarily includes the taking away 
of the ordinary juriediction or power 
belonging to the ordinary tribunals, in 
order that it may not hamper the 
exercise of the special jurisdiction or 
power. The news. 10-0 takes away fora 
certain limited period the ordinary power, 
which until then the Oivil Courts had, to 
execute decrees against the person or pro- 
perty of wards of Court, It seems to us 
therefore that this section far from being 
repugnant to the Code, does something 
which is plainly permitted by s. 4 of the 
Code itself. We are therefore of opinion 
that there is no repugnancy here. 


It appears to have been argued in the 
lower Court that the new section was also 
repugnant to certain provisions of the 
Transfer of Property Act, particularly. 
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as. 58 (b) and 67. Thase sections do not. 
seem to ug to have anything to do with the 
execution stage of a mortgage decree and in 
fact this point has been abandoned in the 
course of the hearing of the appaal. The 
point was also taken both in the Subordie 
nate Judge’s Oourt and before us that 
para. 2 of sub-s, 1 of the now s. 10-0, 
which provides that in calculating the 
period of limitation applicable to an appli- 
cation for execution of a decree or, an order, 
the time during which the execution of such 
decree or order is barred under the sue 
section shall be excluded, is repugnant to 
the. Limitation Act, 1903. We are, however, 
not concerned with this paragraph in the 
present case. Even assuming that it is 
repugnant and inoperative, it still leaves 
para, 1. which is clearly severable and with 
which alone we are concerned in the pre- 
sent appsal.’ We do not, therefore, think. 
that the question of repugnancy so far as- 
the Limitation Act is concerned, arises at’ 
all in the present appeal. 

In the result we hold that the impugned 
s. 10-0 inserted in the Court of Wards Act, 
in force in Assam by the Assam Oourt of 
Wards (Amendment) Act, 1937, is not void’ 
by reason of anything contained in s. 107, 
Government of India Act, 1935. We accorde 
ingly allow this appeal, set aside the Sub- 
ordinate Judge's order of January 31, 1939, 
and restore his order of November 16, 
1938. In all the circumstances of the case 
we direct that the parties bear their own 
costs of this appeal, 


Appeal No. 92 of 1939 (F.M. A.)—As 
we have allowed appeal No. 91 of 1939 
(F. M, A) and restored the Subordinate 
Judge's order of November 16, 1938, it 
follows that the execution proceedings’ 
started by the respondent in July 1933, 
cannot go on. Therefore no question of 
appointing 4 Receiver arises. The Subor- 
dinate Judge’s order of January 31, 1939, 
which is the subject-matter of this appeal, 
must therefore be necessarily set aside, 
except in so far as it relates to the dis- 
charge of the then Receiver. We make no 
order as to costs. 


Appeal No, 223 of 1938.—Thigs appeal 
raises the same questions as Appeal No. 91 
of 1939 (F. M. A.) although the parties 
are different and the judgment appealed 
from is in different terms. We dismiss the 
appeal but make no order’ as to costa In 
all these three appeals, substantial ques- 
tions of law as to the interpretation of the 
Government of India Act, 1935, afe involved 
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had been attached under the order of the . 
Court in execution of decree and were‘ 
there therefore in custodia legis and‘! 
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and we accordingly grant certificates in 
terms of e. 205 (1) of that Act. 


R. C. Mitter, J.—I agree. 


“D. Orders accordingly. 
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SIND JUDICIAL COMMISSIONER'S 
: COURT 
Oivil Revision Applications Nos. 126 and 
128 of 1436 
November 17, 1938 
Davis, J. O. AND Weston, J. | 
Haji GHULAM KADIR ABDULLAH— 
PLAINTIFF—APPLIOANT 
versus 
MOHIDIN HAJI AHMED — DEFBNDANT— 
Karat Sy ee f 1929. 
“Ka lt Cause Courts Act 0 `, 
A E Baka ai D Law—Applicability — 


Attachment of goods under orders of Court in 
execution of decree—Goods are tn custodie legis and 


cannot be dtstrained for rent by landlord “upon his’ 


premises—Oiril Procedure Oode (Act V of 1808), 
s. €0—Scope and applicability—Distress, if permitte 

The English common law process of recovery 
of rent by distress now applies in certain parts in 
India by virtue of statute. But when it was made 
a NG ole to Karachi Gity, the legislature meant 
to apply it with its usual attributes and excéptions. 
But the statutory exception of English Law in 
favour of the landlord cannot be grafted on to 
common law process as applied bys %8, Karachi 
Small Cause Courts Act. If the Legislature thinks 
that goode in custodia legis shall not be immune from 
distraint or that the rights of a landlord upon 
goods distrained shall have precedence over the 
rights of an.attaching creditor under an attachment 
prior in point of time to the distress, it will be aren 
to it to say so. Untilthen it must be held that 
goods, which had been attached under the orders 
of the Court in execution of adecree are in custodia 
legis and cannot be distrained by landlord upon 
his premises ag in common law. As the goods in 
custodia legis are exempt from distraint, no question 
of the conflicting rights of landlord or attaching 
creditor arises or of the priority of their claims 
inter se. Wharton v. Naylor (1), Riseley v Ryle 
(2, Dwarka Nath Biswas v. Uddit Ohuru Addy (3°, 
and (1875) Mad Jur 340 referred to. [p. 692, col. 2] 

No distress is permitted under Civil Procedure 
Code and the Provisions of s. 60, of the Code cannot 
be applied by analogy to distraint. 
`O. R. Apps. to revise order of Judge, 
Small' Cause Oourt, Karachi, dated August 
12, 1938, o 
Mr. Kundanmal Dayaram, for the Appli- 
cant. i 

Davis, J. C.—Tbis is an application in 
revision against an order of the Judge, 
Karachi Small Cauee Court, who ordered 
the applicant to refund Re, 144-80, the 
proceeds of,gocds distrained upon premises 
of which he was the landlord, on the 
ground that prior to the distraint the goods 


immune from distraint. It ‘is urged before 
us that s. 28, Karachi Small Cause Courts — 
Act, does not exempt goodsin custodia legis 
m distraint as does the corresponding ` 

. 07, Presidency Small Oause Oourts Act, 

XV of 18&2, and therefcre it must be assum- 
ed that when s. 28, Karachi Small Oause 
Courts Act, authorizes distraint upon 
goods, it authorizes distraint subject to no 
qualification whatever. Section 28, Karachi 
Small Cause Courts Act, appears to suffer 
from the defect of brevity, and isso brief 
as to be obscure, but I find if difficult ` 
to hold that when the Legislature -made 
applicable to Karachi Oity the old common 
law process of distraint, it meant to apply 
it free from those restrictions which attach 
toit in common law. In Woodfall on 
Landlord and Tenant, 23rd Edno., p. 534,: 
“distress” is defined as follows : 


“A distress is one of the most ancient and effectual 
remedies for the recovery of rent. It isthe taking, 
without legal p2ocess, cattle or goods asa pledge, 
to compel the satiafaction of a demand, the perform- 
ane of a duty, or the redress of an injury, the 
act of taking, the thing taken, and the remedy 


generally, having been called a distreas, an 
rane eae which the older text-writers usually 
avoided,” 


On p 565 is given a list of “things 
absolutely privileged," and among those 
things are‘ things in the custody of the 
law.” Firstly, a distress being anciently 
a pledge, nothing could be distrained 
unles3 it could be returned in specie and 
undamaged andin the same state as when 
taken. Thus, tenant’s fixtures are exempt 
for it is obvious that a tenant's fixtures 
might be broken or damaged in removak 
and could not be returned undamag- 
ed in specie. So things in actual 
use are privileged. Secondly, things in 
actual use are absolutely privileged from 
distress for rent, or even for damage 
feasant, because of the danger to the 
public psace. Therefore, a horse whilst a- 
Man is riding upon him, or an axe ina 
man’s hand cutting wood, or the like, 
cannot be distrained, as also clothes actual- 
ly in wear. Yet,if we were to acvept the 
argument for the applicant, we would 
have to hold that under s. 28, Karachi 
Small Oause Courts Act, tenant’s fixtures 
would not be exempt because the section 
does not say so; clothes could be taken from 
a man's back. I cannot, however, assume 
that when the Legislature applied to 
Karachi a process of the English common 


1939 ~ 
law they did not intend to applyit with 
its. usual attributes and exceptions. : And 
“goods in the custody of the-law are not dis- 
trainable for rent; for-it would be repug= 
nant that it should be lawful to take goods 
out òf the custody of the law: ” (p 574 
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s. 2dofthe Act, the statutory exceptions ` 
of English Statute law. Ifthe Legislature 
thinks that goods in custodia legis shal! not 
be immune from distraint or that the 
rights of alandlord upon goods distrained 
shall have precedence over the rights of 


ibid). Itis true that there are now grafted’. 0, attaching creditor under an attachment 


on-the common. law process certain statutory 
exceptions in favour of the landlord's claim 
for:rent : 

“By the Landlordand Tenant Act, 1709, 8 Ann. 
o. 14, (©. 18 inthe Statutes Revised}, s. 1, no goods 
taken on any lands leased for life, years, at will 
or-otherwise, shall ba taken in execution unless 
the party at whose suit execution issued, before 
removal of the goods, pay tothe Jandlord the arrears 
of rent, if not exceeding one year's rent; and if more 
then the amount ofone year’s rent, due at the 
time of the execution. There are similar enactments 
with variations, in the Act relating to the county 
Oourts, and the Court of Admiralty : (p. 575, tbid);” 
but in Wharton v, Naylor (1) at p. 678, 
Patterson, J. said : 

-"The statute says that no goodsshall be liable to 
be taken by virtue of any execution unless the party 
at whose suit the execution is sued out shall, before 
the removal of such goods from off tbe premises 
by virtue of such execution, pay tothe landlord of 
the - premises rent, not ex ing one year. These 
words cannot be taken literally; the true constraction 
ia given in Riseley v. Ryle (2) by Parke, B.; the 
meaning is,that the Sheriff shall not remove the 
goods unless a year’s rent be first paid The 
seizure is lawful prima facte; but if the gocds be 
removed without payment of the rent, after notice 
that it is due, such removal renders the whole 
proceeding unlawful as regards the landlord, and 
subjects the Sheriff to an action onthe case at hie 
suit. Thé goods; however, in the meantime, until 
they are removed, are in custodia legis. This appears 
to be the reasonable construction of the statute of 
Anne in regard to goods ofany kind seized by the 
Sheriff: and it is more strongly soin regard to 
growing E although lisble to be taken 

axecution by the common law, were not liable to 
oe ouereened for rent until the Statute 11, Geo. II, 
o. 19. 


So far as growing, crops are concerned, 
the decisicn in . Wharton v. Naylor (1) 
was reversed Ly, the Landlord and Tenant 
Act, 1851, which made growing crops liable 
for rent after seizure, and so long. as they 
were on the land, hut the principle of 
immunity of goods in custodia legis remain- 
ed, and we are not concerned here with 
growing crcps. I can find nothing in 
s. 25, Karachi Small Oause Courts Act, to 
assist, for distress is not permitted under 
ths Civil Procedure Code, and I cannot by 
analogy apply the provisions of s. 60, Oivil 
Procedure Code to distraint, an altogether 
different process. Norcan we graft on to 
the common law process, a8 applied by 

(1) (1848) 12 Q B 673 at p. 678; 17 L J Q B 278; 6 
Dowl & L 188; 12 Jur. 594: 76 RR 884. 
sa” (1843) 63 R R 500; 11 M & W16,12 LJ Ex 


prior in point of time to the distress, it 
will be opento it to say so. Until then 
wa must hold that goods in custodia legis 
are exempt from distraint asin common 
law. As the goods in custodia legis are 
exempt from distraint, no question of the 
conflicting rights of landlord or attaching 
creditor arises or of the priority of their 
claims inter see J think therefore thig 
Revision Application No: 126 of 1935 and 
Revision Application No. 128 of 1936, which 
goes with it, must fail and I would dismiss 

them accordingly. ` 


Weston, J.—There can be no doubt that 
the English common law process of 
recovery of rent by distress now applies 
in certain parts inIndia but that it does 
so by virtue of statute. The first statute 
applying the process appears to be Act VII 
of 1847 “an Actto regulate Distresses for 
Small Rents in Oalcutta.” This Act em- 
powered the Commissioners of the Court 
of Commissioners for the reco ery of small 
debts in and for the Settlement of Fort 
William in Bengal to appoint bailifs to 
whom warrants could be issued directing 
recovery of arrears of rent not exceeding 
Rs.100 by seizure of goods and chattels 
upon the premises in respect of which 
rent was claimed. The Act did not contain 
any of the common law limitations on 
distraint of goods in actual use, necessary 
wearing apparel, and gcodsin the custody 
of the law nor did it specifically exempt 
the goods of third parties on the premises. 
But it seems tohave been held, Dwarka 
Nath Biswas v. Uddit Churu Addy (3) that 
the goods of third parties on the premises 
were not distrainable under this Act. 
Act 1X of 1850, the Small Cause Oourts Act 
from which the present Presidency Towns 
Small Cause Oourts Act (Act XV of 1882) 
has evolved, extended the provisions of 
Act VII of 1847 to Madras and Bombay and 
also enlarged them. Section 89 of Act IX 
of 1850 provides that the powers of Act VII 
of 1817 to regulate distresses of small 
rents in Calcutta shall be extended to the 
recovely ‘of all arrears of rent mot 
exceeding Rs. 500 and the Judges of Small 
Causes of Calcutta, Madras and” Bombay 


(3) 1 Ind Jur. (N 8) 361, , i 
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“were empowered to exercise within their 
several jurisdictions the extended powers 
of Act VII of 1817. In Act IX cf 1850 also, 
the common law limitations on distress did 
not find expression. It appears, however, 
that before these statutes were enacted, 
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Act; (2) The application shall be su ported by an 
affidavit or affirmation to the effect of Form A in 
the Schedule hereto annexed; (3) Nothing in this 
section shall apply to (2) any rent due to Government; 
(b) any rent which has been due for more than 
twelve months before the application mentioned in 
sub-s, (1).” f 


the process of distress did exist in the # Section 28 provides only for application 


Presidency ‘Towns. In a Madras case 
reported inthe Madras Jurist of 1875 at 
p. 340 it was remarked by Morgan,O. J. 
and ‘Kindersley, J.: = 

““That the right to distrain for rent in arrear 
has always to scme extent eristed and been 
recognized in Presidency Towns is certain’ and 
the Acts passed since 1847 are distinct declarations 
by the Legislature made while regulating the 
exercise of the rightand providing for its exercise 
only through the intervention -of os Judge of a 
Court of Bmall Causes, that the right itself subject 
to the restriction, above referred to, is general .." 


~ In the Presidency Towns Small Oavse 
Oourts Act (Act XV of 1882) Oh. VITI deals 
with distresees. Section 57 restricts property 
which may be seized by. the bailiff in 
pursuance of a warrant issued under sg. 54 
to property found within the house or 
premises mentioned in the warrant and the 
property of-the person from whom rent 
is claimed. Jt also exempts from seizure : 
(a) things in actual use; (b) tools and 
implements not in actual use, where there 
is other movable property in cr upon 
the house or premises sufficient to cover 
such namoant and costs; (e) the debtor's 
necessary wearing apparel; (d) gocds in the 
custcdy-of the law. Succeeding sections 
deal with appraisment and sale of goods 
distrained, applications to discharge or 
suspend the warrant, claims by stranger to 
goods distrained, power to award com- 
pensation to a debtor or claimant and 
penalties for making illegal distrese, It 
would seem therefore that in respect of 
distress, the evolution frcm common law to 
statute law is now practically ccmplete in 
the: Presidency Towns. It has not been 
suggested before us that the right to 
distrain for rent existed in Karachi before 
the enactment of the Karachi Small Cause 
Courts Act IV of 1929, but by this Act the 
process of distress has been introduced in 
much the same manner ss it was first 
introduced or recognized in Oalentta by 
Act VII of 1647. - We have only two sections 
of the Karachi Act, ss. 27 and 28, 
which deal with distress, Section 27 ig 
as follows : 2 

e27- (1) Any person claiming to be entitled to 
arrearsof rent of any house or premises sigjuate with- 
in the local limits of the Court's jurisdiction of which 
the annuaf rental does not exceed two thousand 
rupees mky apply to the Oourt for a distress 
warrant in accordance with the provisions of this 


lature intended that the clothes 


to discharge or suspend the warrant 
which application must be made within 
5 days of the seizure of the goods. Although 
the right to recover rents by distress may 
not have existed in Karachi before ‘the 
year 1929, it seems impossible to hold that 
the Legislature intended that the right 
should be free of all the restrictions which 
from very early days in England and 
also, it appears, in the Presidency Towns in 
India, have been recognized to exist. It 
may Perhaps. be doubtful whether exemp- 
tion of goods of third parties now: provided 
for in the Presidency Towns Small Oause 
Courts Act applies in Karachi. Such goods 
under the common law were not exempted 
from seizure although by reason of statute 
considerable limitations on the power to 
distrain goods of strangers now exist. But 
I think if must be taken that when apply- 
ing to Karachi a process of common law 
which hasnever been applied eilher in 
England or in India without many restric- 
tions, the Legislature must have intended at 
least that the common law limitations 
should go withit. Ae pointed out by the 
Hon'ble the Judicial Commissioner, it -is 
impossible for us to hold that the Legis 
should 
be removable ‘from the person of the 


debtor or that fixtures - should be remove 


able and their value thereby impaired in 
execution of a process which is really a 
seizure a8 a pledge for rent claimed. 
Similarly, I think, it may be held that the 
commcn law restriction by which goods 
in the custody of the law are not distrain- 
able for rent must beheld to-apply. The 
reason for this exemption was that it would 
be repugnant that it should be lawful to 
take goods out of the custody of the law, 
(Woodfall, Landlord and Tenant, p. 565) 
and that reason tomy mind has as much 
force in India as it has in England. In the 
Presidency Towns Small Oause ‘ Courts 
Act the exemption of goods in the custody 
of the law finds specific menticn. I agree 
therefore that in the present case the 
learned Judge of the Small Oause Court 
was correct in refusing to allow distraint 
as the goods were already under the attach- 
ment ofthe Court. . ©. ok ok 
“It has been urged before us that if we 
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apply common law ‘principles to the 
process of distraint under the Karachi 
Small Cause Courts Act, we should equally 
apply the limitations imposed‘ in England 
by statute and in particular that we 
should apply the Landlord and Tenant 


Act, 1709, which provided that no goodeN 


should be taken ‘in execution unless the 
party at whose suit execution has issued 
should pay to the landlord the arrear of 
rent, if not exceeding one years rent, 
‘before removal of the gocds. But itis one 
thing to apply a common law principle 
with common law limitations which have 
always been recognized, and it 18 quite 
another thing to introduce into India 
statutes of England. Andin my opinion 
until the Legislature seeks to elaborate 
the principles under which the process of 
distress had been introduced in the 
Karachi Small Oause Courtes Act, we 
cannot go farther than holding that the 
process should be applied with such common 
law modifications as have always been re- 
cognized to exist. I consider therefore 
that it is not open to us to make any order 
as regards payment of rent by the execute 
ing creditor. I agree that the two revision 
applications should be dismissed according- 


e 
1. 


D. . Applications dismissed, 
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-. Miscellaneous Appeal No. 55 of 1939 
a August 29, 1939 
ROWLAND AND OHATTERJI, JJ. 
NATHUNI PRASAD AND GTHBRS— - 
-— APPELLANTS 


l ” versus 
- Firm RADHA KISHUN DUTT RAI— 

l RESPONDENT 
- Hindu Law—Debts—Father—Sons’ pious obligation 
—Debt extinguished under 9.44 (3), Provincial In- 
solvency Act (V of 1920)—Pious obligation ts gone— 
Eaecutton — Insolvency proceedings againet one of 
judgment-debtors — Decree-holder can execute decree 
against othera — Order astaytng execution passed in 
insolvency proceeding —Time, tf stops to run against 
other judgment-debtors — Time between stay order 
and final disposal of insolvency case, tf can be ez- 
cluded under s. 15, Limitation Act (IX of 1808)— 
Civil Procedure Code (Act V of 1908), O. XXI, r. 50 
—Applicability to joint Hindu famiy firm. 

e gons' pious obligation ariseson account of the 
existence of the father's debt If the debt itself is 
extinguished, the very foundation of the pious obliga- 
tion is gone. : 

If therefore the debt of the father for which a 
decree is against him is extinguished by 
virtue of provisions of s, 44 (2), Provincial In- 
polyency Act, ak an effect of the order of discharge 
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passed in insolvency proceedings against him, the 
pious obligation of the sons to pay that debt is gone. 

The institution and continuance of the insolvency 
proceedings against one of the ju igment-debtors does 
not prevent the decree-holdar from proceeding to 
execute the decree as against the other judgment- 
debtors as the liability of the other judgment-debtors 
in respect ofthe decrees is not in any way affected by 
the insolvency proceedings. If an order staying the 
execution of the decrees till the disposal of the in- 
solvency case is passed, its effect is merely to prevent 
the decree-holder from executing the decrees as against 
the insolvent, and this does not stop the running of 
time as against the other judgment-debtors and the 

riod between the we! order and final disposal of 
insolvency case cannot be excluded under s. 15, Limi- 
tation Act. 

Thé provisions of O. XXI, r. 50, Oivil Procedure 
Code, apply toa qan Hinda family firm. Satchida- 
nand v. Prayag Sah Saheb Ram (L), relied on. 7 

t 


Misc. A. from an order of 
Additional District Judge, Saran, dated 
December 3,1938, reversing an order of 
the Munsif of Siwan, dated June 18; 1938. 

Messrs. B. N. Mitter and Jaleshwar 
Prasad, for the Appellants, 

Mr. Girindra Nath Mukherji, 
‘Respondent. 


Chatterji, J—This appeal arises out 
of an execution proceeding. The decree 
under execution which is a money decree 
was obtained’ by the respondent on 
December 12, 1925, in the Munsif's Oourt 
at - Benares against a firm named Ajodhyae 
ram Nandji. This firm, according to the 
‘decree-holder, was a joint Hindu family 
firm consisting of’-Nandji and his sons 
and nephew: the nephew: has since died 
leaving a widow. In-the suit Nandji was 
the only person who was served with the 
summons. The decree-holder got the dece 
ree transferred to -the Munsif’s Court -at 
Siwan and presented in that Oourt an 
application for execution on February 6, 
1926, which was registered’as execution 
case No. 36 of 1926. This execution was 
directed against the firm. Ono April 24 
1926, Nandji filed an application for insole 
vency, on the'same day he made ‘an 
application in the execution.. case pray- 
ing for stay of further proceedings till 
the disposal of the insolvency case. The 
prayer was allowed by order dated May 
a, 1926. It appears, bmwever, that no 
injunction was passed in the insolvency 
case staying. the exesution, Nandji was 
adjudicated an insolvent on May 25, 1926. 
The execution case was ultimately struck 
off on January 31, 1927, as neither party 
took any steps, The insolvency case was 
finally Gisposed of on February 3, 1936, 


for the 


‘when Nandji was granted discHarge. In 


the course of the insolvency proceedings 
the decree-holder proved his debt and 


102 
made attempts to realiseit by sale of the 
joint family propertiesof Nandji and his 
sons andnephew. He succeeded in selling 
the interest of Nandji alone in those 
properties as the sons andnephew of the 
latter took the objection that their interest 
could not be sold by the Receiver. This 
objection was accepted by the Oourt by 
-its final order, dated February 3, 1936. 
..The' decree-holder thereafter filed the pres 
. sent applicaticn for execution on December 
23, 1937, for recovery of the decretal amount 
-less what was realized by sale of Nandji’s 
share in the insolvency proceedings, In 
the application in the column of judgment- 
debtors are mentioned, besides Nandji, his 
four sons and three widows ofthe family, 
one of whom is the brother's widow of 
Nandji. The four sons of Nandji and his 
brother's widow came up with objections 
under s. 47 0f the Oivil Pronedure Oode, 
alleging that they were not judgment- 
debtors under the decree sought to be 
executed, that the exccution was barred by 
limitation and that they were not lable 
for the debt of Nandji. The learned Munsif 
substantially accepted these objections and 
dismissed the execution case.. On appeal 
the learned District Judge has reversed his 
‘decision and ordered execution to proceed, 
He has found that the objectors are not 
-judgment-debtors, but they are liable for 
the, payment of the decree -against Nandji 
to the extent of theirshares in‘the joint 
family properly. He has-also overruled 
the: plea of limitation. This “appeal has 
been preferred by the four sons and 
the brother's widow (of Nandji). 


On behalf of the appellants, three points 
have been ‘urged by Mr. Mitter: 

(1) That Nandjis debt was extinguished 
by reason of the provisions of s, 44 (2) 
of the Provincial Insolvency Act; 
`- (2) that having regard to the provisions of 
O. XXI, r. 50 of the Civil Procedure Oode 
execution cannot be granted against the 
objectors’ because they never appeared in 
the suit as partners, nor were they individu- 
ally served as such with summons in the 
suit; and 

(3) that the execution is barred by limi- 
tation both under s. 48 of the Code of Oivil 
Procedure and under Art, 182 of the First 
‘Schedule tothe Limitation Act. 


dn my opinion all these contentions must 
prevail. Ae regards the first comtention, 
‘there cam be no doubt that if the decree 
was apainst Nandji alone, the effect of the 
order of discharge was to extinguish the 


t 
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debt. Section 44 (2) of the Provincial 
Insolvency Act is decisive on the pant. It 
lays down that “save as otherwiss provided 
by sub-s, (1) an order of discharge 
shall release the insolvent from debts prov- 
able under the Act.” For the present pur- 
pose the provisions of sub-s. (1) are not 


‘relevant and need not be referred to~- 


Mr. Mukherji on behalf of the respondent 
suggests that though by virtue of - the pro- 
visions Of s.44(2) of the Provincial Insol- 
vency Act, the debt payable by Nandji 
might be extinguished, the sons’ pio 
obligation nevertheless remained. This “is 
a proposition which it is dithcult to under- 
stand. The sons’ pious obligation arises 
on account of the existence of the father's 
debt, If the debt itself is extinguished, 
the- very foundation of the pious obligation 
is gone, ' 

Mr. Mukherji’s main contention, however, 
is that the decree was not against Nandji 
alone but against the joint family firm, 
in other words, against the other co-parce- 
ners as well. But neither of the Oourts 
below has found as a fact that the-firm 
-Ajodhyaram Nandji is ths joint family 
business of Nandji and his coparceners. 
The sons specifically denied that it ‘was 
their joint family business. The learned 
District Judge seems to have accepted‘tha 
position that the judgment-debtor under 
the decree was Nandji and Nandji alone. 
If, however, itisessumed that Nandji’s 
sons and nephew. also were jodgment- 
debtors: under the decree, the ‘institution 
and continuance of the insolvency proceed- 
ings did in no:way prevent the decree- 
holder from- proceeding to execute the 
decree as against them. Oonsequently, the 
present execution is hopelessly out of time. 
It is contended by Mr. Mukherji that in the 
insolvency proceedings: the decree-holder 
was throughout attempting to realise his 
decree by.sale of the entire joint family 
‘properties and therefore, so long as those 
‘proceedings were in progress, it was not 
open to him to take out execution. But in 
the insolvency proceedings the only remedy 
which the decree-holder could, and did 
pursue wasto realise the debt so far ‘as 
it was payable by. the insolvent. The 
liability of the other judgment-debtors in 
respect of the decree was notin any: way 
affected bythe: insolvency proceedings. ` 

As regards the second contention, I. do 
not see how the decree-holder can escape 
“from the clear provisions of O. XXI, r. 50, 
of the Oode of:Oivil trocedare, That rule 
-provides that where a-decree has been 
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passed -against & fim, execution may be 
. granted, 

(a) against 
ship ; 

(b) against any person who has appeared 
in kis own name under ‘r, 6, or r. 7 of 
O. XXX cr who 
pleadings tbat he is, or 
adjudged to be, 8 partner; 

(c) against any person who has been 
individually served as a partner with a 
summons and has failed to appear. 

It is clear that execution cannot ~ be 
granted against the objectors, unless it is 
shown that the requiremen’s of cls. (b) 
and (c) have been satisfied. There is 
nothing onthe record to show that this 
has been done. Oonsequently execution 
cannot proceed against the objectors, It 
is contendéd by Mr. Mukherji that O. XXI, 
r.50 does rot apply to a joint Hindu 
‘family firm. But here again he is assumes 
ing that the firm Ajodbyaram Nandjiis a 
joint family firm which has not been found 
vas a fact. However assuming that it is a 
joint family firm, there is no reason why 

the provisions of O. XXI, r. 50, should not 
be applied. In Satchidanand v. Prayag 
Sah Sabeh Ram (1) a similar question 
came up for decision before a Division 
Bench of this Oourt. There a joint Hindu 
family firm consisting vf father and son 
was sued and the father alone being 
berved’ with: summons, a decree was 


‘any property of the partners 


who has been 


‘obtained against the firm. Execution was.- 


taken out ‘against the father and son. 
The: son raised the objection that execution 
could not be granted against him in “view 
of O. XXI, r. 50. This objection was 
upheld by this Court, 

_- The objection as to limitation is sought 
„to be met onthe ground that by reason of 
- the order dated May 3, 1926, staying exe- 

cution, the decrec*holder would, under s. 15 

-of the Limitation Act, be entitled to 

exclude the period from that date till 

‘February 3, 193%, when the insolvency 

case was finally disposed of. But the 

‘effect of the order staying execution was to 

‘prevent the decree-holder from executing 
“the decree as against Nandji, the insolvent, 
“The deécree-holder was still at liberty to 
execute the decree against the present 
objectors. As against them the order 

dated May 3, 1926, did.not interpose any 
„bar soas to stop the running of time, 
“The present execution, therefore, is barred 

“both under Art. 182 of the . First Schedule 

© (1) A TRB 1980 Pat. 205; 127 Ind Oas, 573; Ind, Rul. 

: (1980) Pat, 717. 4 ; a 


was admitted on thy 
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of the Limitaion Act and under a. 48 cf the 
Code of Civil Procedure. In the view I 
take itis unnecessary to decide the ques- 
tion that was raised before us as to whe- 
ther s. 48 of the Code of Oivil Procedure 
eee bys. 15 of the Limitation 

ct. 

The result is that the appaal should be 
allowed and the execution case be dismiss= 
ed. The appellants will be entitled to costs 
rouenonts hearing fee ks. 16 in each 

ourt. - 


Rowland, J.—I agree. 


D. A ppeal allowed. 
LAHORE HIGH COURT 
Second Appeal No, 146 of 1939 

May 8, 1939 

HIDE, vs 

Musammat MOHAMMAD BIBI—Daergenpant 
—APPRLUANT 

Versus 


SHAHAB-UD-DIN, PLAINTIFF AND ANOTHER 
— DEFEN DANT— RESPONDENTS 

Limitation Act (IX of 1908), Sch. I, Art. 120— 
Person in possession of property —Oause of action for 
suit for declaration of title, when arises — Punjab 
Tenancy Act (XVI of 1887), s 59—Widow of pre- 
deceased son of occupancy tenant, if has right to 
succeed along with son. ` 

When a person is in possession, it is not n 
for him to bring 8 declaratory suit at once and SBO 
occasion on which his title is challenged furnishes a 
fresh cause of action. A suit filed within six years 
from last ofsuch occasions, would, therefore, be well 
within time. Muhammad Hanif v. Ratanchand (5), 
Bela Singh v. Lakshmi Das (6) and Fateh Ali Shak 
v, Muhammad Bakhsh (T), followed. 

Where there is a dispute as regards succession to 
an occupancy an | between the son of the deceased 
occupancy tenant and the widow of a pre-deceased gon, 
the widow has no right under s. 59, Punjab Tenancy 
Act, to succeed along with the son. Karam Diny, 
Sharaf Din (1) and Pohlo Ram v. Surjan (2), dis- 
tinguished. OChanan Singh v. Sant Kaur(3), relied 
on 


S. A. from the decree of the District 
Judge; Juliundur, dated November 29, 1938. 


Messrs. M. C. Mahajan and Madan Lal) 
Kapur, for Mr. R..P. Khoaja, for the Appel 
lant. l 

Messrs. Mohammad Sharif and Moham- 
mad Amin Khan, for the Respondents. 


Judgment.—The material facts of the 
case giving rise to this second appeal may 
be shostly stated as follows; One Khaira 


who was an occupancy tenant died on 


April 17, 1927. He had two sons named 
Snahsb-ud-Vin and Sharaf Din. The latter 
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‘had died in 1918 leaving a widow named 
‘Musainmat Asi. On the death of Khaira, 
-the occupancy tenancy was mutated ‘in 
-egual shares in the names of Shahab-ud-Din 
‘and Musammat Asi. Shahab-ud-Din objected 
„to -one-half share in the tenancy: being 
mutated in the name of Musammat Asi but 
the Revenue Officer disallowed the objection 
-and mutated the land in equal shares in 
‘favour of Shahab-ud-Din and Musammeat 
‘Asi as.slated above, On September 3, 1935, 
Mu:sammat Asi sold ber one-half share to 
Musammat Mohammad Bibi who is the 
owner of the land. Thereupon the plain- 
tiff instituted the present suit for a dec- 
laration that Musammat Asi had no rights 
in the land in dispute~and that the aliens 
ation effected by her should not be binding 
on him. The trial Court dismissed the 
suit but on appeal the learned District 
Judge has decreed it with costs. From this 
decision Musammut Mohammad Bibi has 
„preferred the present appeal. 

he learned Counsel for the appellant has 
taken up two points: viz. (1) that accord- 
ing to subes. (2) of 5.59, Punjab Tenancy 
“Act, Musammat Asi was entitled to succeed 
to the tenancy along’ with* the: plaintiff and 
-theréfare she had: a right to alienate her 
‘share in favour of the appellant, and (2) 
‘that ‘the suit was barred Zby ‘time under 
“Art. 120, Limitatiow’:-Acti-as*the cause of 


-action aroge'on the death of Khaira. in 1927-. 


‘and thé bhit- was not instituted,-ftll’ Novem= 
‘ber, 1935. In eupport.of the first ‘contention, 
‘the learned: Oounsel relied chiefly. on 
Karam ‘Din v. Sharaf Din (1) -dnd*>Pohlo 
‘Ram v. Surjan (2). Those rulings;-however, 
do not appear to me to support him. The 
first case, namley Karam Din v. Sharaf 
„Din (1) related to the right of collaterals 
to challenge an alienation of occupancy 
‘tights. It was held that the landlords had 
a. Tight to challenge an alienation under 
s.60, Punjab Tenancy Act, but the col- 
laterals also had a right to challenge an 
alienation under custom independently of 
that section. The learned Counsel did not 
‘dispute that 5.59 ‘lays down the rule aa 
‘regards successien to occupancy tenancies. 
Subes. (1) cf that section statee the order 
in which the male lineal descendants and 
other relations of the deceased tenant are 
entitled to succeed, Sub-s. (2) on which 
the learned Oounsel chiefly relied runs as 
follows : 

“Ag among descendants and collateral relatives 
‘claiming unger sub-s, (1), the right shall, subject to 
the provisions of that sub-section, devolve as if it 

1) 89 P R 1898, 
tA ER 1925 Lab, 997; 78 Ind, Cas, 450. 
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were land left by the deceased in the‘ village ‘in 
which the land subject to the right is situate.” 


This sub-section applies when there isa 
dispute between persons who can claim as 
heirs under s, 59, In the present instance 
the plaintiff being a son of the deceased 


Aalls under cl. (a) of sub-s. (1) of s. 59, but 


Musammat Asi as the widow of Sharaf Din, 
the deceased son of Khaira, does not appear 
to be entitled to succeed at all under that 
sub-section, Consequently, it seems to me 
that sub-s. (2) cannot help the appellant in 
any way. ‘I'he second case on which the 
learned Oounsel relied was a case of a 
dispute among collaterals inter se all of 
whom could come under sub-s. (1) of s, 59, 
and consequently their claims had to be 
decided under subs. (2) of that section. 
The learned District Judge has relied upon 
Chanan Singh v. Sant Kaur (3), in support 
of his decision and that case appears to 
me to be in point. In that case also, the 
dispute was between the sons of the 
deceased occupancy tenant and the widow 
of a predeceased son. It was held that 
under s5. 59, Panjab Tenancy Act, the widow 
had no right to suceeed, 


As regards ‘the second point, namely of 
limitation, the learned District Judge has 
found that the plaintiff has been in posses- 
sion of the land in dispute and this finding 
of fact cannot be challenged in second 
appeal, Although mutation was effected in 
favour of Musammat Asi, that could not 
‘affect the title of the plaintiff and as he 
was in possession of the land, it was not 
necessary for him to go to Oourt in order 
to establish his title. Musammat Asi ih 
her statement has admitted that she was 
out of possession allthe time. The learned 
Oounsel for the appellant urged that her 
statement was collusive but there is no 
reliable evidence on the record to show that 
as & matter of fact the plaintiff had been 
giving any share of the produce to Musam- 
mat Asi as alleged by the appellant, 
Musammat Asi transferred her share in the 
occupancy right in favour of the appellant, 
Musammat Mohammad Bibi only a few 
months before the present suit was institute 
ed. There is a long series of decisions 
following Hakim Singh v. Waryaman (4), 
ia which it has been held that when’ & 
plaintiff isin possession it is not necessary 
for him to bring a declaratory suit at once 
and that each occasion on which his title 
is challenged furnishes a fresh cause of 


4 z ‘ z i 

(3) A I R 1929 Lah, 778; 116 Ind. Oas. 457; 10 L 510; 
$0 P'L R 667, Ind. Rul, (1929) Lah, 521. 

(4) 140 P R 1807, 


45 


1939 
action (see inter alia Muhammad Hanif v. 
Ratanchand (5), Bela Singh v. Lakshmi 
Das (6) and Fateh Ali Shah v. Muhammad 


Bakhsh (7) etc.) In the present instance 
such cause of action was furnished by the 


alienation effected by Musammat Asi ands 


a 
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the suit was well within time from the date wdents. 


of the alienation. I dismiss the appeal with 
costs. 


D. Appeal dismissed, 
(5) 3 L43; 67 Ind. Cas, 990; AI R 1922 Lah:94; 97 
P L R 1929 i 


(6) 6 L 132; 89 Ind. Jas, 999; A I R1935 Lah, 391; 
86° P L R 326, 


(7) 9 L 428; 119 Ind, Cas, 258; A I R 1928 Lah, 516; 
Ind. Rul. (1929) Lah. 850. 
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pequently by’ an agreement adjust their accounts 


receipt of the mortgage bond executed by the 
debtor alone is never: oftered to or accepted by the 
breditor so that there is no: acceptance by .the 
creditor by words or conduct of the position as a. 
mortgagee and the deed is not taken delivery of 
Dy the creditor, there is no novation of the oon- 
tract within the meaning of s8. 62, Oontract Act, 
and the oreditor oan sue upon the original hand- 
note. To such a case s. 39, Contract Act, applies. 
mAs the. debtor has refused to perform his part of 
16 contrdot in its entirety, the areditor is at liberty 






kirety with the res 
> ir own position under the- handnote, 
Radhamohan Thakur v. Bepin Behari Mitra (3) and 
farchandt Lal vy. Sheoray 
BPayana Reena Saminathan Chetty v. Pana Lana | 
(5) and Rowland | Ady v. 
of Burma (6), ıefər 









elalantappa Chetty 
W Administrator-General 
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| 'å. from 
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mote in favour of a creditor and the parties sub-— 


mto resile from one pori of the.oontract in its en-. 
t that the parties are relegated.. 


Singh (41, distinguished, , 
to. | 


i 6 decision.of the Subordinate 
Wudge, at Bhagalpar; dated September 30, ' 


Manohar Lall, J—This is an appeal by 
the plaintiffs against the decision of the 
learned Subordinate Judge of Bhagalpur 
by which he dismissed the suit of the plainte 
ifs which was instituted tu recover a sum of 
Rs. 12,646 due ona rokka on the ground 
that there has been a novation of the contract 
sued upon and thatthe suit was, therefore, 
not maintainable. 

The facts may be briefly stated. On 
April 30, 1929, the defendants executed a 
registered handnote in favour of the plaint- 
iffs for a sum of Rs. 9,000 promising to pay 
interest at 12 annas per cent. per mensem, 
Two payments were made by the defendants 
one Rs, 600 on June 16, 1931, and the other 
Rs. 368 on June 9, 1952. In or about April, 
1935, the plaintiffs were ready to institute 
a suit to recover their dues on the rokka 
when, the case of;the-.defendants is, they 
implored and entreated the plaintiffs and 
made them-agree “to an adjustment of, 
account by-arriving at a figure of Ra, 13,300 
in full discharge.ofthe.remaining ‘liability’ 
under the rdkka of April; 1929. -The agree-' 
nient was:that’ Ra: 500: should be paid in 
cash on ‘April 27," 1935, _by tendering it on 
that very date. ‘and that a mortgage inetal-'' 
ment-bond:for,Rs. 12,400 should be executed: 
and:régisteted on that very day, the interest’ 
to run'at 11 annas per mensem. The bond" 
also provided for.default clauses in case the 
instalments fixed thereby were not paid 
within time. Ocertain property was given in 
security for the payment of the debt ag 
stated in para. 8 of the mortgage-bond.. 
There was a covenant of title with these terms 


added : yi ; 
“Having given assurances on these points the said 

creditor consented tohave this bond executed by us, . 
If anything to the contrary comes to light, we the 

executants Nos. 1 and 2 shall be severally and jointly 

liable to criminal prosecutionfor cheating and fraud 

and in that case'the said creditor shall be competent 

to cancel the instalments and institute a suit for this 

entire amount without paying any regard to the 

instalments.” 


The plaintiff gives details in the plaint 
that the defendant No. 1 acted fraudulently 
and made a number of mis-representatione 
with a vigw to induce the | plaintiffs to enter 
into the agreement and take the mértgage- 
bond from which quotations havé been 
given above. In’ particular they asserted ` 
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that ithe mortgagors had no title to give the 
property in security and that the defendants 
did not pay Rs. 500 in cash tothe plaintiff 
which was a condition precedent for enter- 
ing into the new agreément. In other 
words they repudiated that there was a 
novation of the original contract of rokka 
by the execution of the mortgage-bond in 
question and instituted the present suit 
within two months of the date of the execu- 
tion of the mortgage-bond. 

The defendants admitted the passing of 
consideration of the rokka and that the 
loan was for legal necessity. The amount 
claimed in the suit was also admitted to be 
due, if the suit could be -maintainable upon 
the rokka; but the chief contention put- 
forward by the defendants was that the 
suit: was-not maintainable inasmuch as the 
plaintiffs agreed to give up their rights 
under the rokka in substitution for the 
rights which accrued to them as mortgagees 
under the bond already referred to. They 
pleaded that the amount of Rs. 500 was paid 
in part in cash and the balance offered to 
be paid in kind as agreed to by the plaint- 
iffa; but owing to the latter's default in not’ 
_ supplying bullock carts the grains of the 
value of Rs. 400 remained undelivered. But 


they pleaded that the l 
arg be Prana of aa TN agan A portion thereof 

cannot entitle the p t to ore. the mo 

bond and sue on the rokka.” S ic 

(see para. 19 of. the ‘written;tstatement). 


It was denied that there: was any defect in. 
title or that any’ mis- representation was 


made giving right tothe plaintiffs to sue 
upon the rokka. To put it in otherlanguage 
the defendants contended that the plaintiffs 
could.only sue to enforce the mortgage-bond, 
and as admittedly the suit was instituted 
before the firat instalment’ provided in the 
bond was due, they pleaded that the suit 
was premature. In view of the defence 
taken, the’ plaintiffs” on June 22, 1936, 
prayéd to the Court that the plaint may be 


ended and an alternative relief may be’ 


granted to the plaintiffa in this form ; 
_. “If for any reason the Oourt holds that the plaint- 
iffa. are not entitled toa decree on the basis of the 


rokka, dated April 30, 1929,then a money decree lor. 
the, 


Ra, 18,646 may be. passed on the basis of 
mortgege-bond, dated April 27, 1935, treating the 
game as a simplemoneybond”.. . 


The learned Subordinate Judge Ka Gara 


the prayerof the plaintiffs. by order No. 39 
because-in his opinion the proposed amend- 
rent, .if allowed, would change the scope of 


kii t 


the suit altogether. 


“The earned Subordinate Judge held that 
the defendants did not- make any 


ge Cik I a v 4 `~ Kta Lr. 
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fraudulent mis-representation in bringing 
about the execution of the mortgage-bond. 
He repelled the p'ea of the defendants 
that Re. 500 or any part thereof was paid, 
but held that the non-payment of Ras. 900 
was no bar to defendants succeeding in 
‘their contention. Lastly, he held that: `: 

“even if it is assumed that the recital in the bond 
that the properties are the exclusive properties of 
the executants is false, it would give no right to the 
plaintiffs to sue on the rokka, a8 the plaintifis have 
taken no steps up till now to cancel the mortgage 
bond and so long asthe bond is not declared to be 
fraudulent and inoperative by a competent Oonrt, the 
plaintiffs have no right to fall back on the rokka and 
bring a suit on the basis thereof”. te Ae 

This reasoning of the learned Subordinate 
Judge is not understcod. The plaintiffs had 
made the necessary allegations in the plaint 
that in the circumstances alleged by them 
the mortgage-bond stcod inoperative and 
the defendants had made counter-allegations 
to prove that the mortgage-bond was 48 
effective as ever. In these circumstances 
the Court was bound to adjudicate upon 
the matter in controversy and I do- not see 
what the learned Subordinate Judge means 
by saying that-the plaintiffs have no right 
to-ask for thé relief unless they brought 
‘another -euit before ancther Oourt tç 
declare the mortgage:-bond fraudulent and 
inoperative. Pa > earn 

Mr. De appearing on behalf of the respon: 
dents has ‘strenuously: argued’ that. the 
plaintiffs have no right to, maintain , the 
suit on the basis of the rokka in the 
circumstances in which it must be held 
that there was novation of-contract.- He 
resisted the appeal of the ‘plaintiffs wherein 
they pray that the order of the Court refug 
ing amendment of. the plaint should be set 
aside by relying upon the case -of Ma Shwe 
Mya’v. Maung Mo Hnaung (1). ie 

‘The first question which arises for con: 
sideration is whether in the circumstances 
there was a novation of contract. - The evi 
dence of the plaintiffs was clear that the 
defendanis agreed to pay Rs. 500 in cash 
and for the balance cffered to execute ‘t 
registered instalment mortgage-bond, ‘They 
are supported in this. by the evidence o; 
Banarsi Chaudhuri and by the recitals in the 
mortgage-bond. The plaintiff at. p. li 


. states i- 


“He- also told me that I should be at liberty t 
sue on the rokka if there be any trouble ' regardin 
the lands and-his representation be found to bi 
false in any respect and’if he did not pay Rs. “50 
in cash.- On-these conditions, I eventually agreed. b 
take a mortgage-bond from him”. 


(1) 48 I A214; 63 Ind, Oas. 914; (1981) M W.2 
306; 4 U BR val) 30; WM L T 98; 48 O 832 
34 Bom, L R683; AIR 1929P O 349(P 0) 
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‘. The p.aintiff’s case that he never received prove the payment of Rs. 100 to Babulal 
Rs. 500 in cash has been accepted by the which has not been accepted by the learned 
learned Subordinate Judge but the plaintiff Subordinate Judge, He also supports the 
further stated that he never got the regis- defendant in full that the balance of Rs. 400 
tration receipt cf the mortgage bond. The wasto be paid in the shape of grains and 
learned Subordinate Judge took the view that all these terms were settled before 
that there is evidence in this case that the the bond was commenced to be written. 
registration receipt was in fact offered to Palakdhari Singh himself deposed to the 
he plaintiff No.1. He refers to para 9of payment of Rs 100 in cash and to the 
he plaint where it is stated that the alleged arrangement to deliver Rs. 400 
Plaintiffs did not: take registration receipt worth of wheat. The last witness is Tulsi 
aor was any endorsement of satisfaction himself who says that he paid Rs. 100 in 
made on the original rokka, Ido notsee cash and proposed to pay the balance of 
how the learned Subordinate Judge infers Re. 400 in the shape of wheat on his send- 
from this recital that the registration receipt ing a cart, In all these matters the 
was in fact offered to the first plaintiff. He learned Subordinate Judge has disbelieved 
aowhere discusses the evidence:of the the story of the defendants. In my opinion, 
plaintiff where he says at p. 15, line 30, that therefore, there is no evidence of reliable 
ibe defendant did not give him the registra- character to show that the registration 
ion receipt of the mortgage-bond. It is receipt of the mortgage-bond was either 
lignificant that there was no cross‘examina- delivered to or offered to the plaintiff. 
ion- of the plaintiff on this point. The The result then is that neither part of the 
lefendant in para. 10 of the written state- new contract which was to bein substitu- 
nent did not make out any case that the. tion of the original liability was carried out 
‘eceipt was offered to the plaintiff asinferred by the defendants. In such circumstances 
oy the learned Subordinate Judge, ‘His the provisions of s. 39 of the Indian Oontract 
sage is that the registration receipt was Act apply. It provides 

nade‘over by defendant No. 1 to plaintiff, pie a party | T A ag a perform, 
No.1 with an endorsement 40 take back in ite saie. the ‘prom y Dan end to the 
he document from the registration office. contract, unless he has signified, by words or conduct, 
(he evidence on this point may now be his acquiescence in its continuance.” l 
onsidered, Witness No. 1l for the defend- I have held that the defendant No, 1 
nts is- deed-writer who says that after the refused to perform bis promise in its entirety. 
egistration of the: bond Tulsi, namely He neither paid any part of Rs. 500 nor did 
lefendant No. 1, made over the registration he deliver the registration receipt to the, 
eceipt to Babulal, who is plaintiff, plaintiff. If he had offered to deliver that’ 
a W.-No. 1 in the case. The second receipt or had delivered it to the plaintiff, 
ritness for the defendants is Palakdhari the plaintiff would, in all probability, have | 
lingh: He also says that Tulsi Singh. refused to accept it without payment of. 
igned the registration receipt and madeit Rs. 500 as was distinctly agreed upon. Let 
ver to Babulal at the bistara of Ramadhin, me assume, however, that the registration 
‘ulsi Singh, himself a defendant, was the receipt was offered to the plaintiff and he 
hird witness forthe defendants. Hesays refused to accept it. The result still is that 
t p. 24 that after registration he made the plaintiff has not signified by words or 
ver the registration receipt to Babulal at conduct his acquiescence in the continuance 
tamadhin’s bistara. This is all the evi- of the substituted contract. The mortgage» 
ence on this point. Ib seems to me that bond was never taken delivery of by the 
ae -learned Subordinate Judge was not plaintiff from the registration office. It 
mpressed with the evidence of the defend- neve been found by the learned Subordic 
nts’ witnesses because he gives the find- nate Judge that Rs. 500 was not paid, it 
ag, already referred to, that the registra- follows that the agreement to substitute / 
ion receipt was in fact offered to the Rs. 13,700in place of the old dues on the 
laintiff No.1 and not that the registration rokka has never been carried through by 
sceipt was delivered to plaintiff No.1. I the defendants so far as the payment of: 
1yself have examined the evidence of the Rs. 500 is concerned, nor by the Plaintiff in 
vitnesses for the defendants and I am accepting the mortgage-bond the executio 
nable to place any reliance upon their evi- whereof was a unilateral act of the defen 
ence, on this point, The deed-writer -has ant. Itis to be noticed that this‘eis not a 
ade many discrepant statements in the case where the mortgage-bond was for, 
rogs-examination. Heis alsoa witness to Rs. 13,300,the amount remaining due on the 


ig 
rokki, but 8 mortgage-bond was to be 
executed for the balance of Ra. 12,800 after 
payment of Rs. 500. In other words the 
mortgage-bond assumed, as the recitals 
how, that Rs. 500 was being paid in cash 
before or withthe execution and registrase 
fion of the bond. In face of this difficulty? 
the earned Advocate for the respondents 
contended that the remedy of the plaintiff 
was to sue for recovery of Rs 500,as he 
was in law found to accept his position as a 
mortgagee under the mortgage-bond, as, in 
his submission, the registration of the 
mortgage-bond transferred title to the 
mortgagee. I donot agree with this contens 
tion. The agreement between the parties 
was not that the plaintitfe should sue for 
recovery of Rs. 500 and become a mortgagee 
for the balance but the agreement was that 
Rs. 500 would be paid in cash immediately 
as apart ofthe agreement of passing the 
liability for Rs. 12,800 on the mortgage- 
bond: As the defendart refused to perform 
his part ofthe contract io its entirety, the 
plaintiff was at liberty to resile from his 
part of the contract inits entirety with the 
result, that the parties were relegated to 
their own position under the rokka. The 
present case is similar to the case reported 
iù Manohar Koyal v. Thakur Das Naskar 
(2) and I do not seehow itcan be disting- 
nished from the faóts`of the present case as 
was sought to be done by the learned 
Subordinate Judge. Section- 62 of the 
Contract Act’ does, not deal with a case 
of-part performance as the learned Subordi- 
nate’ Judge seems to think. Section 62 
deals with a case of novation, that is, where 
the partiés to a contract. agree to substitute 
a new.contract for it, or to rescind or alter 
it aùd enacts that the original contract 
ne6d not. be performed. Here the parties 
had agreed that the old contract should be 
substituted by a new contract namely by 
Payment cash down of Rs, 500 and by 
exécution and registration of a mortgage- 
bond for. the balance. Rupees 500 never 
having ‘been. paid and” the plaintiff not 
accépting by words cr conduct the position 
ag amortgagee, there was no novation in the 
eye, of the law. 
-The. learned Advocate for the respondents 
atgued that where a mortgage-bond was 
expressly executed to secure a sum stated 
in . the mortgsge-bond but it turned 
oùt. - that the- amount actually advance 
ed was. lẹss, various High Oourts have 
held that the morbgage-bond is valid to 


(2) 19 G 819, - o 
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the extent of the amount advanced 
and he sought to apply the principle to 
the facts of the present case. In my 
opinion this contention is fallacious, Itis 
obvious that in these circumstances the 
smortgagesbond would be valid for the 
amount actually advanced because the 
mortgagor has actually accepted a portion 
of the money which was contracted to be 
advanced, He never refused to accept 
the money offered but he retained it and, 
therefore, it is not surprising that’ the 
Courts have héld that the mortgage bond 
is valid tothe extent the mortgagor has 
kept a portion of the consideration 
advanced to him, I puta question to the 
learned Advocate in argument that suppose 
ing the money actually advanced was nil 
although it was stated in the mortgage 
bond, which had been registered, that 
Rs, 2,000 had been advanced, can it be 
seriously contended that there had been 
á transfer of property in favour of the 
mortgagee ? The answer obviously was no, 
because when the Transfer of Property Act 
speaks of mortgage as a transfer of interest 
in the property, it is always with the 
qualification that the right of the mcrte 
gageo is simply to enforce the security to 
get back the advance which-he has 
actually made; in other words to?rêcoup 
himself-for the advance to the extent he 
bas carried out his contract, if accepted by 
the mortgagor. I have,- therefore, no 
hesitation in holding, in the circumstances 
of the present case, that there was no 
novation of' contract within the meaning 
of s, 62 of the Indian Contract Act and that 
the plaintiff can always sue upon the origi- 
nal rokka as he has actually done in this 
case, 

The learned Advocate for the respondents 
relied upom the case of Radhamohan Thakur 
v: Bepin Behari Mitra (3) but that case 
was a case ofa sale-deed where the cons 
sideration was paid in part and the terms 
of the contract were clear that title was 
to pass with the registration of the docue. 
ment, He also referred to the case of 
Har Chandi Lalv. Sheoraj Singh (4) but 
I do not see how thie case- helps him. 


In that case their Lordships held that the 
“mortgagee’s intention atthe time when the twa 
1887 were executed was to accept anew, 


343; A 
N 290; 5- 

1 OWN 
LJ 223; 
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indebtedness both of Jai Ohand and Phul Singh 
in lien of the security of November 13, 1876, 
Bat the original intention of the mortgagee was 
antirely frustrated by the fact that the two 
deeds were held not to bebinding on Musammat 
Nandan, and it does notappear to their Lordships 
to ba ‘consietent with equity or good conscience, 
that the first three defendants, having success- 
fully maintained that the transaction embodied 
in the two deeds of 1887 was not binding on 
Musammat Nandan, aud consequently did not 
bind them as heirs of Jai Ohand, should now 
claim the benefit of the transaction as a release 
of the mortgage of November 13, 1876." 

Their Lordships held, therefore, in the 
end thatin the circumstances “the morte 
gage of 1876 was in the events which 
happened wholly unaffected by the morte 
gages of 1887". I think this case rather 
helps the appellant that in the circum- 
stances of this case the mortgage-bond of 
April 27, 1935, in theevents which happened 
did not have the slightest effect upon the 
rokka of April, 1929. Payana Reena Sami- 
nathan v. Pana Lana Palantappa Chetty (5) 
illustrates the case of accord and satis» 
faction by substituted agreement, In that 
case the receipt, as construed by their 
Lordships, was given by the appellants, 
and accepted by the respondent, and 
acted on by both parties and, therefore, 
it was held that this proved conclusively 
that all the parties agreed to a settlement 
of all their existing disputes by the 
arrangement formulated in the receipt; 
and this was held to be aclear example 
of what used to be well-known in Common 
Law pleadings as “accord and satisfaction 
by a substituted agreement”. Their Lord- 
ships observed : 

“No matter what were the respective rights of 
the parties inter se they are abandoned in con- 
sideration of the acceptance by all of a new agree- 
ment. The consequences is that when such an 
accord and satisfaction take lace, the prior 
rights of the parties are extinguished. They have 
in fact been exchanged for the new rights; and 
the new agreement becomes a new departure, and 


the ee of all the parties are fully represented 
by t” 


Upon the findings which I have arrived 
at in this case I hold that there has been 
no accord and satisfaction by substituted 
agreement, the defendants did not pay 
Rs. 500 to the plaintiff as agreed upon; 
and the mere registration of the morte 
gage-bond withcut the plaintiff accepting 
it by words or by conduct expressly or 
impliedly does not operate to relieve the 
defendants from meeting their obligation 
under the rokka. 


(5? 41 I A143; 26 Ind. Oas. 928; 18 OW N 617; 
17 New 56; 88 L J PO 131;(1914) A O 618; 0L T 
918 (P 0). 
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Lustly, the learned Advocate strongly 
relied upon the case of Rowland Ady v, 
AdministratoreGeneral of Burma _ (6) 
in support of bis Contention that no evi- 
dence is admissible to prove an agreement 
in defeasance of the contract, but evidence 
“was admissible only to prove an agree- 
ment suspending the coming into force of 
the contract within the meaning of s. 92 
of the Evidence Act. With respect I 
think there is a misunderstanding of the 
decision in the case. In the case before 
their Lordships the promissory. note sued 
upon was by its express terms payable 
on demand with the result that the oblic 
gation under the note attached immediate- 
ly; an agreement was sought to be 
proved as a condition precedent to the 
execution ofthe promissory note that no 
liability was to attach thereto until the 
exectitants received certain assets to 
which the promisee agreed. Their Lord- 
ships at p. 7995“ while, dealing with the 
arguments advanced pointed out the dis- 
tinction, which must always be borne in 
mind, between a collateral agreement 
which alters the legal effect of the instru- 
ment and an agreement that the instru- 
ment should not be an effective instrument 


until some condition is fulfilled, or to 
put itin another form 
“it is ‘necessary to distinguish an agreement 


in defeasance of the contract from anagreement 
suspending the coming into force of the contract 
contained in the promissory note.” 

The learned Advocate relies upon the 
words ““in defeasance of the contract” in 
the quotation just given. The present 
Gase is entirely different. No agreement 
is being proved to alter the legal effect of 
the instrument whichis admitted to bea 
mortgage all the time. What is contended 
and what s. 92 of the Evidence Act 
allows, isto prove a condition precedent 
preventing the attachment of any obliga- 
tion to the agreement or from accepting 
tha rights given by the mortgage-bond of 
1935, 

Upon a careful consideration of all the 
arguments advanced, Iam of opinion that 
the plaintiffs’ suit ought tô have been 
decreed for recovery of the amount due 
under the rokka sued upon. ‘The plaintiffs 
have not charged any interest from the 
date of the suit. The plaintiffs will, howe 

(8) 19 PL T 749; 175 Ind, Oas 449; 1938 O L 
R 312; A I R 1938 P O 198; 11 R P O 33:4 BR 
719; 48 Le W 40; aay M W N 769; 1988 AL R 
525; (1938) O W 731; 1938 sang, ap (1938) 3 
M LJ 469; 40 Bom. L R 1075; 28L, R 810 
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„ever, be entitled.to interest at the rate 
.of 6: per cent. from the date of the decree 
„Of this Court. We have been asked to 
.fix instalments under tbe provisors of 
the, Bihar Moaey-lenders’ Act, I think 
this is a fit case in which the Court should 
fix instalments, Accordingly I fix thé 
instalments at Rs. 5,000 a year in this way 
that the defendants should pay to the 
plaintiffs Rs. 5,000 together with interest 
at the rate of 6 per cent, per annum from 
this date on or before: August 31, 1940, 
thereafter another sum of Rs, 5,000 
together withinterest atthe same rate 
‘on or before August 31, 1941, and the 
balance with interest will be paid on or 
before August 31, 1942. i 


Ł 


‘to consider whether the plaint ought to 
have been allowed to be amended. But 
I am of opinion that upon the facts 
which kave been dealt in the judgment 
‘of my learned brother with which I 
agree, it must be held that the plaintiffs had 
an immediate right on the date of the suit 
‘to institute a suit for the entire amount 
“withcut paying sny regard to the instal. 
- ments. I am satisfied that the property 
which was given in mortgage was not free 
‘from defects of title and that the assur- 
ances given by the defendant No, 1 to the 
-plaintiffs were a]l erroneous, if not delibe- 
rately false. In tkat view, I would have 
-allowed the amendment of the plaint. But 
. as I have stated, itis unnecessary to con- 
- sider -tbis point at length, because in 
“My view even if there are no defects of 
title in the mortgaged properties nor any 
‘false assurances as detailedin para. 8 of 
the mortgage-bond, in the circumstances 
‘of this case there has been no substitution 
- in fact and in law of the agreement 
entered in lieu of the rights of the plaintiffs 
on the rokka. 
.' I weuld, therefore allow this appeal and 
grant the plaintiffs a decree for the amount 
-- ag ‘claimed with ccsts cf the trial Court and 
of this Court, 


“Marma, J.I bave had the advantage of 
-: Yeading the judgment of my learned brother 
and I agree with the conclusions arrived 

` -at therein. But I would like to add afew 
words, especially with regard to the argue 
ment of Mr. Sushil Madhab Mullick that the 
_,mortgagesbond was never acted upon and 
. contained misrepresentations. which made 
“it impdssible for the plaintiffs, to accept the 
mortgage. Mr. B. O. De has argued that once 

. the mortgage-bond had been -executed by 


In the circumstances it is unnecessary 


the defendants the only remedy left.to the 
plaintifs was to sue-for a breach of any 


contract. Now let us see whether. the 


allegations of the plaintiffs contained in the 
plaint that there were misrepresentationt 


in the mortgage-bond are correct.. The 


plaintiffs complained that the following 
properties were represented. by defendan 
No, 1 to be his self-acquired properties : 
Half of 76°33 acres, t. e., 38.165 acres. oi 
jote lands situated in Mauza Bikram 
pur Dhanra, Tauzi No. 316 in’ th 
zamindart of Mr. Davia, ee 
11.24 acres of jote land situated- i 
Mauza Bikrampur Dhanaura, Tauz 
No. 273 in the gamindart of: Lachm 
-Prasad Ohowdbri. on 
Defendant No. 1 further represented t 
the plaintiff No, 1 that his survivin; 
nephews of the other branches of ‘thi 
Common ancestor Dina Singh had_ beer 
separate from him in mess, estate anı 
worship and had no interest in the propertie 
proposed to be mortgaged by him and hi 
sons and grandsons. ! - 
Iu order to understand the allegation 


“made in para. 10 of the plaint, it is neces 


sary first to look into the genealogy 
The common ancestor Dina Singh had fiv 
sons Kanhaiya Singh, Gurdeyal Bing! 
Tulsi Singh, Bhagu Singh and Bhikai 
Singh; Kanhaiya Singh had three , son 
Nathuni, Banwari and Raghoo; Gurdeys 
Singh died issueless; Tulsi Singh had thre 
sone Rampearay, Ramdhari and ‘Satdeo 
Rampearay had three sons Ramlakha 
alias Lakhan, Ramratan alias Ratan an 
Ramcharan alias Noonoo; Bhagu had tw 


“sons Arjun and Bhim; Bhikari Singh ha 


ason Teku Singh; and Teku Singh ha 
three sons Karu Singh, Misri Singh an 
Tadhey Singh. In para.10 of the plait 
the plaintiffs allege the following misrepr 
sentations :— 

(a) That Ramdhari Singh, defenda 
No. 3 had been adopted by the said Bhagg 
Singh and was no longer defendant No, 1 
son and had no interest in the propertie 
of his own branch ; 

(b) That the mortgaged properties wel 
his self-acquired and exclusive properties 

(c) that his nephews were separate 
members snd had no interest jn the mor 
gaged properties ; 

(d) that the defendants would pay Rs, 5( 
cash to the plaintiffs at the time of the ex: 
cution of the mortgageebond. 

In para. 12 of their written statement, ti 


. defendant asserted thatthe statements mac 


in the sub-para. 10 of the plaint were tru 
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In the written statement of Rañidhari ae 
‘also we find that in para. 5 he stated he 
“was living separately from his father and 
that he ad been adopted by his uncle 
Bhaggu Singh, and he also asserted that 
‘defendant No. 1 was not the manager of 


- the karta of the family of Ramdhari Singh.” 


` As against this Mr. Mullick has drawn 
hl oon to the terms of the mortgage- 
‘bond : 


| “We, the executants are members of a joint Hindu 


family governed by the Mitakshara School of Law. | 


The karta of the joint family is executant No. 1 
(Tulsi Singh) and executants Nos. 2 and 3 and 
‘executants Nos. 4, 5 and 6 are the sons and grandsons 
-of executant No.1. In this joint family the exe- 
cutants Nos. 1 and 2 are the only persons who are 
majors. Save and except us, the exscutants, there 
is no other male on either major or minor in this 
joint family. This bond is executed by executant 
-No. l in his own behalf and as karta of the joint 
family of us (the other) executant." A 

As regards the properties mortgaged, it 
was alleged that l 

“The said ged properties are owned and 
possessed exclusively by the executant No. 1 who has 
: d them from his own funds under a sale deed 
dated May 12, 1916, executed by Babu Bansidhar 
Marwari, under another sale deed, dated June 7, 
-1920, executed by Kurman Manjhi, under the third 
sale deed, dated April 20,1921, executed by Jokhri 
Mal. The mortgaged properties are not burdened 
with any encumbrance or rehan and charge and 
belong exclusively to executant No. 1 and are free 
from all defects of title and mortgage.” 

Further on it is said 

“Tf anything to the con comes to light, we 
the executants Nos. 1 and 2 shall be severally and 
Jointly liable to criminal prosecution for cheating 
and fraud, and in that case, the said creditor shall 
be competent to cancel the instalments and inatitute 
a suit for this entire amount without paying any 
regard to the instalments.” 


_ Now the properties mortgaged are stated 
in para. 12 of the bond as follows : 
‘The 8 annas pokhta share bein 38.164 acres out 
of the 16 annas share which is 76.33 acres of land 
, purchased by (me the executant No. 1) and Kartik 
Singh in equal shares, which is in the possession 
and occupation of us, the executants and which lie 
in Muasa Bikrampur Dhanaura, Tausi No, 316, 
Thana No. 344, pargana thana and sub-registry 


Oolgong, District Bhagalpur, within the zamindari . 


of Mr. P. O. Davis and others paying an annual rental 
of Rs. 250-12-0 besides cess in respect of the entire 
‘lands (and then the boundaries are given, 

The 16 annas interest being 7.70 acres of 
nakdi jote lands situate in Mausa Bikrampur 
_Dhanaura Mahal Maksuspur Khurd, Tausi No. 273, 
Thana No. 344, Pargana, Thana and Sub-Registry 
“Office Oolgong, District Bhagalpur, paying an annual 
. rental of Rs. 28-10-174 with oess within the 
samindari of Babu Laohhmi Prasad Chaudhry and 
the sudbharnadar Rat Bahadur Sukhraj Rai.” 

_ Mr. Mallick contends that -this document 
was executed on April 27, 1935, but 
-on September 27, 1934, in a partition suit 
in the family, which, . was partition suit 
No» 60 of 1932, a compromise petition was 
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fled with a prayer that a decree should 
be passed in -terms of the compromise, 
Now Kara Singh and others were the 
plaintiffs and Tulsi Singh and others were 
the defendants in that suit, The compro- 
mise begins by saying that: 

“According to the partition the plaintiffs got the 
properties mentioned in Sch. I of this petition by 
Consent of the parties. The remaining joint family 
properties of the parties which are specified in 

. II of this petition fell to the defendants by 

consent of the parties,” 

In para. 11 it is mentioned that: - 

“Besides the properties which have fallen to the 
plaintiff's share according to private partition and 
which have been specifled in Sch, I,.the remaining 
properties whether immovable or movable have 
all fallen to the share of the defendants and remained 
with them.” “a 

Now, Sch. II properties include item No. 9. 

“The 23 bighas 10 kathas 10 dhurs of nakdi fote 
lands situate in mauga Bikrampur Dhanaura, par- 
gana ne thana Oolgong, District Bhagalpur, tausi 

0, q ) 
and item No. 12is: |, 

“The 68 bighas of nakdi jote land situate in Mausa 
Amanat Sarkar within mausa Bikrampur Dhanaura, 
pargana and thana Colgong, district Bhagalpur, 


tausi No, 316, 

In this partition suit Tulsi Singh, 
Pearay Singh and Ramdhari Singh 
under the guardianship of his father and 
guardian ad litem Tulsi Singh, Lakhan 
Singh, Ratan Singh and Noonoo Singh 
were described as minor sons of Pearay 
Singh under the guardianship of Pearay 
Singh, their father and guardian ad litem, 
Arjun Singh and Bhim Singh were describ- 
ed as minor sons of Bhagu Singh under 
the guardianship of ‘Tulsi Singh, their 
uncle and guardianad litem, by caste 
Rajputs, by occupation zemindars, residents 
of Mauza Sobhnathpur pargana and thana 
Oolgong, District Bhagalpur., 

Mr, Mullick argues that by this decree 
-all the defendants including Ramdhari bee 
came entitled to the properties mentioned 
in Sch. IJ of the compromise petition, and 
the two properties (items Nos, 9 and 12) are 


the same that’ have been mortgaged. He 


urges, therefore, that it is clear from this 
that Ramdhari, though represented-to have 
been adopted by Bhagu Singh, got an 
interest in the properties hich had been 
partitioned and in which all the defendants 
in that suit acquired an interest including 
Ramdhari. Therefore, when the mortgage 
bond represented that Ramdhari had no 
interest in the property, it was a case of 
Therefore the presént 
plaintiffs were not bound by thaterms of 
the mortgage bond because it contained 


this important misrepresentation.. - 


There ‘is one other point that has 
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struck me with regard to 
the ‘mortgage-bond ‘which entitles the 
plaintifs to urge that the terms of the 
mortgages-bond were not acted ` upon. 
From - the terms of the motgage- 
bend it appears that after accounting 
Re, 13,300 was found due from the 
‘defendants to the: plaintiffs and that. the 
mortgageebond itself is for a sum of 
Rs. 12,800 payable in instalments of Rez £00 
each year from Jeth 1343 to Jeth 1358. 
The mortgage-bond itself is not for the 
sum of Rs. 500, which is the difference 
between Rs. 13,300 and Rs. 12,800. Evi- 
dentlv, therefore, the sum cf Re, CO was to 
be paid at the time of the execution of the 
bond. This is apparent from the recital 
contuined in para. 3 of the bond: - ; 

“Hence we, the executants Nos. 1 and 2, implored 
end entreated Babu labulal Marwari, the eldest son 
of Babu Mukti Ram Marwari (who is dead now) and 
made him agree to accept Rs. 500 in cash which we 
tender to-day out of Rs. 13,800 which has justly become 
payable now after adjustment of accounts and 
Betting off the payments (already) made under the 
aforesaid handnote and to get a registered mort- 
gage instalment bond executed by us‘for the remain- 
ing amount of Rs, 13,600. So that his said debt 
may be paid with facility by us, the executants,"” 

If this sum of Rs. £00. were not taken out 
of the actual amount due, there could not 
have been instalments of Rs. 800 to make 
up the total sum of Rs. 12,800 and the 
lower Court has held as follows: 

“As regards the sum of Rs. 500 there is no reliable 
A that any part of it was paid by the defend- 
ants”, 

So it appears ihat one of the important 
conditions of the bond was not fulfilled by 
the defendants, The registration receipt 
of the bond remained with the defendants. 
‘It was an unilateral transaction and there- 
fore it cannot be said that the mortgagee 
bond was in any way acted upon. This 
state of affairs comes well within the princi- 
pies laid down in Harchandi Lal v. Sh eoraj 
Singh (4) where the owners of a five-sixtha 
and one-sixth share in a mauza separately 
motgaged their shares to the same mori- 
gagee to secure Rs. 5,500 and Rs. 4,000, 
respectively. Subsequently two new motte 
gages we1e executed by the persons liable 
as morigagors Yor the amounts due under 
the respective mortgages, but making 
the whole property liable for each debt. 
The mcrigagee obtained a decree against 
the owner of the one-sixth share upon 
his new mortgage, but the new morte 
gage by the owner of the five-sixths share 
was held to be invalid. The decree wag 
executegf, but only against a one-sixth share 
of the mausa, Ina suit by the mortgagee 
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upon the original mortgage of the five- 
sixths share it was held that the mortgage 
was not discharged and that the mortgagee 
was entitled to a decree. In the course of 
the judgment their Lordships observed: 

“It is, of course, true that the mortgagee’s inten- 


i fion at the time when the two deeds of 1887 were 


executed was to accept a new security, extending to 
the whole maura, for the indebtedness both of 
Jaichand and Phul Singh in lieu (inter alia) of the 
security of November 18, 1876. Pursuant to this 
intention he appears to have handed over the mort- 
gage of November 13, 1876, to Phul Singh. But the 
origina] intention of the mortgages was entirely 
frustrated by the fact that the two deeds were held 
not to bs binding on Musammat Nandan, and it does 
not appear to their Lordships to be consistent with 
equity or good conscience that the first three defend-. 
ants having successfully maintained that the tran- 
saction embodied in the two deed of 1887 was not 
binding on Musammat Nandan, and consequently did 
not bind them as heirs of Jaichand, should now 
claim the benefit of the transaction as a release of 
the mortgage of November 18, 1876." 
In this case after looking at the facts 
it is clear that although the mortgage-bond 
was executed, it contained serious misrepre- 
sentations and one of the important terms 


upon which the mortgage-bond was execute 


ed was not fulfilled, and the registration 


receipt remained with the defend- 
ants. In these circumstances I am of 
opinion that the mortgage bond was never 
acted upon and the plaintiffs were entitled 
to sue on the rokka. i 

I, therefore, agree with the order passed 
by my learned brother. ; 


8. Order accordingly. 


ALLAHABAD HIGH COURT 
Oriminal Revision No. 471 of 1938 
August 15, 1939 

MULIA, J. 4 
BALWANT SINGH AND 0OTHERS— 
APPLICANTS 

versus 
EMPEROR—Oppositg Party 


Oriminal Procedure Oode (Act V of 1838), ss. 530, 
2360—Charges under s8. 147 and 452, Penal Code (Act 


. XLV of 1&69)— Summons only under s. 448~—Oase 


tried summarily and conviction under #.452—Trial 
held void. 

The accused persons were charged with offences 
ander ss. 147 and 452, Penal o. The summons 
issued to them was, however, only under s. 448, Penal 
Oode. The Magistrate held a summary trial and con- 
victed the accused under s. 452: 

Held, that the Magistrate was not empowered by 
law to hold a summary’ trial in such a case and the 
proceeding was void under s. 530 (q), Criminal Pro- 
cedure Act. Kailash Ohunder Pal v. Joynuddi (1), 
Bishu Shaikh v. Saber Mollah (2) and Emperor v, 


Bam Narain (3), relied on. 


1939 
. Or. R. from the Gada of the Sessions 
Judge, Meerut, dated March 31, 1939. 


- Mr. Kumuda Prasad, for the Applicants, | 


Toe Deputy Government Advocate, for the 
Crown, 


Order.—This is an application in revi- 
‘sion by 9 persons who have been convict- 
ed by a Magistrate of the First Olass 
‘of an offence under s. 402, Indian Penal 
Code. 
were not appealable, they went up in 
revision to the learned S:2ssiona Judge of 
Meerut, but with no success. They have 
now come up in revision to this Oourt. 
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As the sentences passed upon them 


The case against the applicants was based | 


upon a complaint made by one Bakhtawar 
Singh. It was c'early alleged in the com- 
plaint that the five applicants had come 
ina body armed with lathis to a ghar 
which was in the occupation of the com- 
Plainant and threatened to kill him and 
forcibly turned his cattle out and put their 
own cattle in. The gher as described by 
the complainant was used as a dwelling 
place and also asa place for the custody 
of property. The case was sent for an 
enquiry under s. 202, Oriminal Procedure 
“Code, to a Second Class Magistrate who 
after recording the evidence of the com- 
plainant and there other witnesses reported 
that there was a prima facie case of criminal 
trespass on the part of the applicants. 
Upon that report the learned Sub-Divisional 
Magistrate before whom the complaint had 
been made proceeded to issue a summons 
to the applicants under s. 44%, Indian 
Penal Oode, and to try the case summarily, 
The summary trial held in these circum- 
stances ended in the conviction of the 
applicants under s, 452, Indian Penal Code; 
it may be noted here that the: summons 
issued to the applicants was only under 
s. 448, Indian Penal Oode, and itis difficult 
to undeistand how the learned Magistrate 
proceeded to convict them under s. 452, 
Indian Penal Code. 

The substance of the argument on behalf 
of the applicants is that the learned 
Magistrate exceeded his jurisdction in 
trying the case under s, 452, Indian Penal 
(ode, summarily and hence in view of the 
provisions of s. 530, Oriminal Procedure 
Oode, the trial is void and must be set aside. 
Upon a consideration of all the facts of the 
Case and the relevant provisions of the law, 
1 think the contention is sound and must 
prevail. Upon the allegations made in the 
complaint there cannot be the slightest 
doubt that the applicants were charged 
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with rioting as well as housa trespass 
falling within the purview of s. 452, Indian 
Penal Code. Neither of those two ‘offences 
is summarily triable. When the learned 
Sub-Divisional Magistrate issued a summons 
under s. 448, Indian Penal Code. he did 
not record .any order to the effect that 
he did not believe any part of the oase 
put forward by. the complainant or that 
he thought that it was highly exaggerated. 
The complainant had been asked to produce 
evidence in support of his allegation and 
he had examined a number of witnesses. 
That evidence also supported his complaint 
and there was no reason why the learned 
Sub-Divisional Magistrate should bave issued 
a summons under s. 448, Indian Penal Code, 


-only unless it was that a summary trial 


under s. 448 Indian Penal Code, was more 
convenient, The procedure might have been 
convenient but it was highly irregular and 
also void under s. 530, Criminal Procedure 
Code. He was not empowered by law to 
hold a summary trialin acasein which the 
accused persons were charged with offences 
under gs. 147 and 452, Indian Penal Oode, 
Section 530 (q) clearly comes into operation 
and it must be held that the proceeding 
of the learned Magistrate was void. The 
same View of s. 530, Criminal Procedure 
Code, has been taken by the Oalcutta 
High Court in Kailash Chunder Pal v. 
Joynuddi (1) and Bishu Shaikh v. Saber 
Mollah (2). The view is further supported 
by a decision of this Court in Emperor v. 
Ram Narain (3). I have therefore no 
hesitation in holding that the trial held 
by the learned Sub-Divisional Magistrate 
in this case was void and the conviction 
and sentence of the applicants must be 
set aside. I therefore set aside the cone 
viction and sentence of the applicants and 
direct that the case shall be retried by 
some other Magistrate of competent jurisdice 
tion to whom it may be sent for trial by 
the District Magistrate of Meerut. 


9, 


(1; 5 0 W N 252. 

39 O 409; 6O WN 713. 
(3) 46 A 446; 81 Ind, Oas. MB; AIR 1994. All 
675; 25 Or. L J J 808, 


Reotston allowed. 
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. PATNA HIGH COURT 
Appeal from Appellate Decree No, 104 
. _ of 1938 
August 25, 1939 
RcWLaND AND CHATTRRIT, JJ. 
SHEOKUMAR SINGH AND orsages— 
DEFENDANTS—A PPELLANTS 


veTsUus 
.BECHAN SINGH anv GTUERS— PLAINTIFES 
- ' AND ANCTHER—DgrenpaNntTa 
= | — RESPONDENTS 
. Cause of action — What is, explained—Civil Pro- 


6edure Code (Act V of 1909, O. 11, r. 2—Person- 


executing three sale deeds for different considerations 

: on same day—Suit by his heirs after his death for 

, setting aside two of them on ground of want of con- 

sideration and undue influence — Subsequent suit for 

setting aside third sale deed on same grounds is not 

` barred by O. II, 1.2, causes of action being difer- 
ent 


“Oause of action” means every fact which, if 
' traversed, it would be necessary for the plaintiffs to 
‘ prove in order to support his right tothe judgment of 
the Court. It does not comprise every piece of eyi- 
_ dence which is necessary to prove eacl fact, but 
every fact which is necessary to be proved to entitle 
the plaintiffs to a dearee. It is, in other words, a 
bundle of eseential facta which it is necessary for 
the: plaintiff to-prove before he can succeed in the 
suit. [p. 715, col. 1, 

Thetest as to whether a subsequent suit is barred 
` by O. IJ, r. 2, Civil Procedure Code, is whether the 
same set of facts, if proved, would entitle the plain- 
tiffs to the reliefs not only claimed in the first suit 
but also in the second. [p.716, col 2.) 

Where a person executes three sale deeds for 
different considerations on the same date in favour of 
the same persons and after his death his heirs bring a 
suit for setting aside two of them on the allegation that 
they were executed without consideration and under 
“the undue influence of the defendants, a subsequent 
suit for setting aside the third sale deed on the same 
| allegations is not barred under O. lI, r. 2, Civil Pro- 
cedure Oode, because the causeof action in the sab- 
sequent suit is quite different from the cause of action 
in the preven suit as the necessary facta to establish 
want of consideration of each separate sale deed must 
necessarily be different. Darbari Lal v. Gobind Saran 
(1), dissented from. [p. 715, col. 2.] 

(Oaselaw disg .] 


- A. from a decision of the Subordinate 

Judge of Ohapra, dated September 29, 1937, 
modifying. a decision of the Mansit of 
_Ohapra, dated August 31, 1936. 


Mr. S. N. Dutta, for the Appellants. 


Mr. Harinan,'an Singh, for the Respon- 
dents. 


Chatterji, J—This appeal which origi- 
nally came up for hearing before my learn- 
ed brother was referred to by him to a 
Division Bench. The relevant facts are 
briefly these. One Muneshwar Singh had 
about five bighas of land. On f, anuary 
13, 1930, be executed three sale deeds in 
respect bf all these lands, one for Rs. 600, 
another for Re. 200 and the third for 
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Rs. 300 in favour of the defendants Nos, 1 
to 4, Muneshwar died on January 19, 1930, 
In 1933 the plaintiffs, claiming to be his 
next heirs, brought a suit to set aside two 
of the sale deeds, namely, those for Rs. 600 

-8nd Rs. 200 and to recover possession of 

covered by them on the 

allegation that they were executed without 
consideration and under the undue influence 
of defendants Nos.1to4. From that suit, 


' however, one plot No. 623 covered by the 


sale deed of Rs. 600 was omitted. The suit 
was decreed. Thereafter in 1935 the plaine 
tiffs brought the present guitto set aside 
the sale deed for Rs, 300 substantially on 
the allegation thatit was executed without 
consideration and under undue influence, 
and with a prayer for confirmation or, in 
the alternative, recovery of pcasession over 
the properties covered by this sale deed as 
also tke plot No. 623 which had been omitte 
ed from the previous suit. Defendant 
No, 5 was impleaded as a subsequent 
transferee from defendants Ncs. 1. to 4 
under a zarpeshgi deed. The suit. was 
defended on various grounds, one of them 
being thatit was barred under the provi- 
sions of O II, r. 2, of the Oode of Oivil Pro- 
cedure, The Munsif who tried the suit 
found that the sale deed in question was 
executed under undue influence and withe 
out consideration ; but he dismissed the 
suit, holding that it was barred under O. II, 
T. 2, not only in regard to plot No. 623 but 
also with regard to the lands covered by 
the sale deed for Rs. 300. In the plaint it 
was alleged that the plaintiffs were in pos- 
session of the disputed lands but were 
obliged to bring the suit as the defendants 
Lad threatened to interfere with their pos- 
‘session. ‘The Munsif found that this allega- 
tion was altogether false and the plaintiffs 
Were never in possession of the lands, On 
appeal the findings of fact of the Munsit 
do not appear to have been challenged and 
the only question which was raised before 
the Subordinate Judge was whether the 
suit was barred under O. 1I, r. 2. He con- 
curred with the Munsif so far as plot No. 623 
was concerned; but with regard to the 
lands covered by the sale deed for Rs. 360 
he cameto a different finding and, revers- 
ing the Munsif’s decision, passed a decree 
in favour of the plaintiffs. Hence this 
second appeal by the defendants. 


The only question for desision in this 
appeal is whether the plaintiffs’ claim with 
regard to the lands covered by the sale 
‘deed for Rs. 300is barred under QO, II, r. 2, 


"1939 


That rule provides that : 
| “every suit shall include the whole of the claim 
-which the plaintiff isentitled to make in respect 


“of the cause of action”; 


’ but if he : 


-'quishes, any portion i 
rds sue in respectofthe portion so omittede 


“m 


“omits to sue in respect of, or intentionally relin- 
his claim, he shall nat 


l or. relinquished.” 


A 


-3 


" 


P 


— 


~ 


The whole controversy turns on the mean- 
ing ofthe expression “cause of action’, As 
‘explained in numerous decision, “cause of 
action” means every fact which, if travers- 
ed, it would be necessary for the plaintiffs 
to prove in order to support his right to the 
judgment of the Oourt, It does not com- 
pride every piece of evidence which is 
necessary to prove each fact, but every fact 


, which is necessary to be proved to entitle 


the plaintiffs to a decree, Itis, in other 
words, a bundle of essential facts which it 


‘is necessary for the plaintiff to prove before 


-t 


he can -succeed in the suit. 
“Mr. Dutta for the appellants contends that 


„in the previons suit it was necessary for 


` 


‘previous suit was in respect of two sale 


N 


1 


hd 


d 


the: plaintiffs to prove the same set of 
facts a8 in the present and therefore the 


‘eause.of action of the two suits must be 


held tobe thesame. The test is this, The 
deeds,namely, those for Rs, 600 and Rs. 200. 
Was it necessary in that suit to allege or 
prove anything with regard to the sale deed 
for Ra, 300? The most important allegation 
of fact was that the sale deeds were witk- 
-out consideration. Was it at all necessary 
to- allege and prove that the consideration 


» 


‘for the sale deed now in question was not 
-paid ? Certainly not. 


The plaintiffs might 
have adduced evidence, but it was not neces- 


- gary. for them to prove, that the considera- 


a 


a 


t 


tion of the sale deed for Rs. 300 was in fact 
‘not paid. What was necessary to be alleged 
and proved for the plaintiffs’ success in 
that suit was that the sale deeds for Rs, 600 
and Rs. 200 were without consideration. In- 
deed the qaestion of undue influence was 
raised there as in the present case; but want 
of consideration was the most essential factor 
in invalidating the sale deeds, because 
consideration, if found to exist, would com- 
pletely defeat the plea of undue influence. 
Each sale represen's a distinct and separate 
contract. A cause of action founded on one 
contract is different from the cause of action 
founded on another distinct contract, There 
can be no doubt that the three sale deeds 
‘although executed on the same date, fur- 
nisbed different causes of action. The plaint 
in tbe previous suit has not been brought 
on the record of this case and having 
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regard to the findings of the Courts below, 
it cannot be suggested that the plaintiffs 
in the previous suit made out a case of 
conspiracy resulting in the execution of 
three deeds at one and the same time, 
Here we have 8 simple case of three sale 
deeds being executed for different consis 
derations. Facts necessary to establish 
want of consideration of each separate gale 
deed must necessarily be different, In my 
view, therefore, the cause of action in tha 
present suit is quite different from the 
cause of action in the previous suit. Conse 
quently O. II,r. 2, does not apply, 

Mr. Dutta has relied chiefly on the decision 
in Darbart Lal v. Gobind Saran (1). There 
a Hindu reversioner after the death of the 
widow brought twosuits to recover posses- 
sion of certain properties improperly salie- 
nated by her, Thereafter he brought 
another suit to set aside certain other aliena» 
tions by her, In this later suit two points 
appear to have been raised in the High 
Court ; first, that the suit was barred under 
O. II, r. 2; and second, that the alienations 
were justified by legal necessity. Their 
Lordships found that the alienations were 
for legal necessity. That finding was suffe 
cient for the disposal of the appeal and 
the suit; but their Lordships further held 
that the suit was barred under O. II, 7, 2. 
This part of the decision may therefore be 
regarded as mere obiter dictum. On prin- 
ciple I do not understand how different 
alienations made by a Hindu widow can 
be said to form one andthe same cause of 
action. No doubt the reversioner’s right 
of suit in respect of every alienation 
accrues on the widow's death, but the 
accural of his right to sue is not the same 
thing asthe cause of action for the suit. 
Accrual of cause of action is only one out 
of the bundle of facts which constitute 
the cause of actions. The question of legal 
necessity for a partitcular§ alienation 
depends upon its own circumstances. With 
all respect therefore to the learned Judges 
who decided the case in Darbari Lal v. 
Gobind Saran (1), I am unable to concur in 
the view expressed by them. 

The next case relied on by Mr. Dutta is 
Anant Subrao Nadgir v. Gurunathbhat 
Shindgt (2), which was decided by a Single 
Judge. There the question was whether 
when an adopted son brought two succes- 
sive suits to set aside alienations effeeted 


(1)46 A 823; 80 Ind. Oas. 31; 23 A b J 753; AIR 
Ve Ree Eon Vet eee 

2) AIR1 m. 114; as. 737; 82 Bom, 
Lk 1473; Ind. Rul, (1931) Bom. 209, ki iba 
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by-his adoptive mother previous to the 
‘adoption, the subsequent suit was barred 
onder O. H, r. 2, and Explanation 4 to s. 11 
of the Ocde of Oivil Procedure. His Lord- 
ship held that the right toimpeach all the 
‘alienations of the mother accrued on the 
date of the adoption and the only facts 
necessary to be proved were first, the adop- 
tion ‘and second, the alienations made by 
the mother, quite irrespective of whether 
they were for consideration or for legal 
necessity, The essential facts being common 
in both the suits, it was held that the 
subsequent suit was barred. This case 
therefore is quite distinguishable- and is 
covered by the principle I have already 
discussed, 

~The next case referred to by Mr. Dutta is 
Kumar Kamakechya Narain Singh v. Ram- 
raj Singh (3), There the suit was brought 
to resume a grant terminable on the death 
of the surviving grantee, There were two 
villages comprised in the same grant. On 
the death of the surviving grantee, the 
grantor or his representative brought a suit 
to ræume one of tle villages and got a 
decree. Thereafter he brought a second 
suit to resume the other village. Their 
Lordships held that this second suit was 
barred under O. II, r. 2, The reason was 
that the only facts necessary to be proved 
in both the suits were that there was a 
grant, there was the death of the surviving 
grantee and there way holding over. That 
being so,the cause of action was held to 
be the same in both the suits. 

- Mr. Dutta also relied on certain observa- 
tions.in Khushal Khadake v. Bahimibai (4), 
where the following passage was quoted 


from an English case: 
“And one great criterion of this identity is that 
the same evidence will maintain both actions,” 


But in that very case Khushal Khadake 
v. Bahimibat (4). their Lordships held 
that two successive suits to set aside two 
separate sale deeds executed by a Hindu 
widow were maintainable as the causes of 
action based on the two deeds were separate, 

I may refer here to the Full Bench 
decision of the Allahabad High Oourt in 
Murti v. Bhola Rim (5), where it was point- 
ed out thats. 43 of the Oode of Oivil Pro- 
cedure (now O. II, r. 2) has nothing to do 
with the evidence which may be necessary 
‘or may be produced to support or defend 
a cause of action, 

(3} 14 PLT 663; 147 Ind, Oas. 452 (9); Ad R1938 
Pat. 715; 6 R P 355. 

(4) 40 B 35% at p 355; 33 Ind; Cas. 950; 18 Bom L R 
4h; A I R1916 Bom, 310. 

- (5)16 A 165; A W N 1894, 65, © 
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Mr. Harinandan Singh ‘on behalf of the 
respondents relied chiefly on the decision 
ofthe Privy Councilin The Raja of Pitta- 
purv. Sri Raja Venkata Mahipativirya (6), 
where their Lordships observed as follows : 

“That section (now O. I, r. 2) does not say that 
6very suit shall include every cause of action or 
‘avery suit 
shell include the whole ofthe claim arising out of 
the causing of action’—meaning the cause of action 
for which the suit was brought.” 


Applying thie principle, it cannot besaid 
that the claim to which the present suit 
relates arose out of the cause of action for 
which the previous suit was brought. 

Several other decisions were cited on 
both sides, but they are not of much agsis- 
tance. The true principle deducible from 
all those cases is whether the same set of 
facts, if proved, would entitle the plainte 
ifs to the reliefs not only claimed in the 
first suit but also in the second. 

I should observe that the learned Subor- 
dinate Judge seemsto have rather proceed- 
ed on the view that the cause of action in 
the present suit is different because the 
previous 

“suit was based on defendants’ resistance offered 
to the plaintiffs on the death of Muneshwar Singh 
whereas there was no such resistance in the case 
of the lands that formed the subject-matter of the 
present litigation.” 

This view isentirely erroneous because 
in an earlier part of his judgment he 
remarks that neither party argued on points 
of fact; and the finding of the Munsif was 
that the plaintiffs were never in posssssion 
of the disputed landa. 

In my opinion thesuit was rightly dece 
reed by the learned Subordinate Judge, 
The decree, however, should be for recovery 
of possession. With this modification in 
the decree, I would dismiss the appeal with 
costs. 


Rowland, J.—I agree. 


There is no statutory definition of a cause 
of action and the question whether in a 
particular instance the cause of action of 
two successive suits is identical has to be 
considered in the light of judicial pro- 
nouncements, some of which explain the 
meaning of the expression “same causeof 
action” in general terms, while in others it 
has been held that ona particular set of 
facts the cause of action was or was not iden- 
tical. 

One line of general explanation derives 
through Hitchen v. Cambell (7), and Brune 

(6) 121A 116; 83 520; 9 Ind. Jur, 974; 4 Sar 638 


(PO). 
p(Q 11D2W BL 827; 3 Wils 304; Loft 206; 98 R 


1988 
den v. Humphrey (8), where 
sald : 

‘ “one great criterion of this identity is that the 
Bame evidence will maintain both actions.” , 
- Onthe other hand a cause of action is 
described in Read v. Brown (9), 88: 

“every fact which it would be necessary for the 

Pea to prove, if traversed, in order to support e 

right to the judgment of the Court. It does not 
eae ps every piece of evidence which is neces- 
sary to prove each fact, but every fact which is 
Necessary to be proved.” 

This pronouncement by Lord Esher, M. R. 
had the assent of Fry, L. J. and Lopes, L. J. 
in Chand Kaur v. Partab Singh (10, it was 
stated : 

“The cause of action has no relation whatever to 
the defence which may be set up by the defendant 
nor does if depend upon the character of the relief 
prayed for by the plaintiff. It refers entirely to 
the grounds set forthinthe plaint as the cause of 
action, or, in other words, to the media upon which 
the plaintiff asks the Oourt to arrive at a conclu- 
sion in his favour 


In Murti v. Bhola Ram (5), in Full Bench 
decision Bir John Edge, O. J. followed the 
pronouncement of Lord Esher in Read v. 
Brown (9), and dissented from the view 
which had been expressed in another High 
Court that “one test is whether the same 
evidence and the same arguments apply 
in the two cases’. It is in the light of 
these principles that particular cases fall 
to be decided. Of all these pronouncements 
that of their Lordships in Chand Kaur v. 


it has been 


Partab Singh (10), isthe most authoritative, 


for Indian Courts, and it does not refer to 
identity of evidence as a test. The Court 
is no doubt éntitled to Bee whether the 
evidence ` required i in the two cases is iden- 
tical; for instance in Maung Pe v. Mahon 
Ma Gale (11). . Lord Robson remarked "the 
evidence is different” ; but that was alluded 
to, it would seem, merely. as aD aid- to 
determining the identity or otherwise of 
“the media upon which the plaintiff asks 
the Ogurt to come to a conclusion in his 
favour”; the latter, and not identity of 
evidence being the true criterion, 48 pointe 
ed_ out in. Chand Kaur's case followed 
in this Court in Hardeo Singh v. Bhawani 
Sahay (12). 

‘In applying these principles to particular 


aO Gis) BD 141; 53 L J, Q B 476; 61 L.T 529; 
R 944; 49 


ween Q B D128; 58 L J Q B 120; 60 L T 250. 


qa 151A 156; 16 o 98; 5 Bar, 243; 19 Ind. Jur. 331 


( 
ab 38 I A 140; 11 Ind. Oas. 497; 38 0629: 150 WN 
766; 8A L J 739; 13 Bom, L R 464; 14 O.L J 15; Q911) 
pe 4 Bur. LT 15336 L B R 1810MLT 
ý 
x) AIR 1921 Pat. 143; 60 Ind, Cas. 496; (1921) 
a 
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cases it may be noticed that it does not 
necessarily follow because two claims arise 
out of one transaction that the cause of 
action will be identical. In Payana Reena 
Saminathan v. Pana Lana Palantappa (13) 
a party who had failed on a technical ground 
in a suit on two promissory notes was 
allowed afterwards to sue to recover a 
part of the cousideration for which the 
promissory notes hid been given as it 
was said that the claims in the two actions 
though they arose out of the same transac- 
tion were in respect of different causes of 
action. 

In Hanuman Kamut v. Hanuman Mandar 
(14) the first suit had been to recover 
possession on the strength of a sale deed. 
When that failed, the plaintiff brought a 
second eguit to recover the consideration. 
money. The Oalcutta High Oourt 
had held that the second suit was not 


barred as being a suit on the same, 
cause of action; but their Lordships of the- 


Privy Oouncil disposed of the appeal on 
another ground and did not decide this 
point, 

In The Raja of Pittapur v. Sri Raja 


Venkata Mahipatictrya (6) the plaintiff had. 


been wrongfully dispossessed by the 
defendant both of his share in the landed 
estate and of his share of personal property 
to both of which he “was entitled under a 
will’ He was permitted. to 
successive suits, the one for recovery of the 
land and the second for the personal effects. 
“Their Lordships pointed out that ` 

“the section does not say that every suit shall” 
include every cause of astion, orevery claim which - 
the party has, but ‘every suit shall inglude the whole _ 
of the claim arising out of the cause of action’ | 
meaning the cause of action for which the suit is’ 
brought”. 

Tney relied on an Observation in M oonshes- 
Buzloor Ruheem V. Shumsoonnissa Begum 


(15) 


maintain , 


“that the correct test -is, whether the claim in & 


new suit is in fact founded on a cause of action, 
distinct from that which was the foundation of the” 
former suit’. 

There may even be two separate contracts - 
embodied in one instrament 
contracts may create separate causes- of: 
action as in Yashvant Narain Kamat v; 
Vithal Dtakar Parulekar (16). But, 
ordinarily 
out of ihe execution of a single document, 

(13) 41 I A 149; 26 Ind. Oas, 228; 18 O W N 617;-17- 
New Law Rep, 56; 83 L J P O 181; (1914) A O 618; 410: 
L T 913 PO. 

(14)18 I A 158; 19 O 123; 6 Sar.9 (P Ors 

(15) 11 M I A 551; Marsh 286; 3 Suth, 599 3 Sar, 259; 


3 Haw, 190: 8 W R3 (P O). 
Ty a1 b 367. 


| 


and .those» 


where a cause of action arises; 


~ 
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it may be coneidered to be but one cause 
of action though the document deals with 
more than one property or gives rise toa 
claim to two kinds of relief such as princi- 

l and interest on a mortgage: s0 
held in Muhammad Hanif v. Muham- 
mad Zakariya (17). Where by a mortgage 
several properties had been hypothecated 
and a suit had been braght successfully 
challenging the validity of the mortgage in 
respect of one of tke properties, it was 
held in Abhaidat Singh v. Ragho Indar 
Partab Sahai (18) that the mortgage being 
one and: entire, the cause of action in both 
the suits was identical. 

_ case of this Court is in Kumar 
Kamakchya Narain Singh v. Ramraj Singh 
(3). The claim was to resume khas posses- 
sion’ cf properties which were the subject 
matter of a mokarrart grant and became 
resumable on the death of the survivor of 
the grantees. There were two villages con- 


cerned. It was held that the plaintiff having. 


in a former acticn claimed recovery of 
possession of one of these villages could not 
in a sutsequant suit claim to recover 
possession of the other. The decision 
proceeded on the ground that the two 
villages were the subject-matter of the 
same grant and that the death of the grantee 
was the cause of action, which entitled the 
plaintiff to resume both villages. The cause 
of action it was said ‘consisted in the fact 
of the grant plus the,‘fact of the death of 
the latter. of the two grantees. i 

I now come to the decision in Darbari Lal 
v. Gobind Saran (1) which is most strongly 
relied -on by the appellants. This wasa 
a case of successive suits by the reversioner 
of the last male holder of certain properties 
to: recover possession from the alienees of 

ortions of the property transferred to them 
by the widow. It was held that the Jater 
suit was barred under the provisions 
of O.: II, r. 2 of the.Qcde of Vivil Prce 
cedure on the ground that | 

‘he is the reversioner and rightful heir to Hoti Lal 


and that the property in suit in the possession of the 


defendant belongs to Hoti Lal. This is the whole 
cause of action. It is immaterial for him whether 
the defendant wants to justify his right to continue 
in possession on différent grounds. The defence or 
the nature of it i3 immaterial for the purpose of 
finding out what is the cauee of action of the plain- 
tif’. .' 


(17) 491A 9; 65 Ind. Oas. 79; AIR 1998 P O 23; 44 
A 121; 42 ML J-248;20 A LJ17; 26 O WN 297; 350 
: 377; (1928) M W N89; 24 Bom’ LR 
2791 P W R 19292; 30 M 2 T 934 
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; 91 Ind. ‘Oas, WO; SO WN40; AIR- 
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The reasoning is based on the observa: 
tions of their Lordships of the Judicial 
Oommittee in Chand Kaur v. Partab 
Singh (10) and if the plaintiff rested his 
claimsimply on the facts that the property 
was Hoti- Lal's and that the plaintiff ‘was 
Hoti Lals- heir, those ‘observations 
the reasoning. It would, 
however, be otherwise if the plaintiff 
had in his plaint referred to aliena- 
tions made by the widow and’ had 
alleged absence of necessity for such 
alienation’ among the facts on which the 
Plaintiff based his claim to relief. Wedo 
not know the exact terms in. which the’ 
cause of action was stated in the plaint. ‘ 


Be that as it may, the learned J udges. 
appear to me, if | ‘ee 

I may say so with Tespect, to be on less firm; 
ground when they give as a further reason’ 
for their view the following argument: : 

“It is clear that when this suit of 1917 was brought, 
the ‘plaintiff could have, if he was go disposed, 
brought a, claim with respect “to the properties now- 
in dispute. There is no authority, ao far as we are 
aware,to establish that any such suit would have’ 
been repugnant to any rule of law. On the other 
hand, there are numerous authorities to show that ‘a’ 
reversioner is entitled to bring a single suit against- 
any number of persons who- may be holding different 
portions of the last male holder's property, though; 
they may be holding under different title deeds,” 
executed at different dates", ` soar 


With ‘great respect, I cannot accept this- 
as a valid piece of reasoning. It seems to; 
assume ` that if a suit could be maintained - 
(Tesisting an objection thatit was bad for: 
multifariousness) the consequence will be 
that it is to be inferred that all the reliefs - 
in the suit are based on one cause | of; 
action. To assume this is to forget that. - 

“the section does not say that every suit- shall -- 
include every cause of action” , Wr 
(vide Raja of Pittapur's case (6) and to» 
ignore the provisions of the Oode which... 
permit a plaintiff to join in one suit reliefa 
claimed against the same defendant in. 
respect of different causes of actions The 
fallacy of. such “reasoning is exposed 
in Khushal Khadake v. Bahimibai (4) where, 
it 18 said: i ik 

“No doubt these two separate causes of action might 
have been joined together in one suit, as raising the 
common question of title arising out-of the death af 
Bhagirathi and affeosing to some extent cach of the | - 
two different’ defendants, under the permissive . 

rovisions of O. I, r. 8ofthe Schedule of the,Vivil l 
rocedure Code as in the cases of Nundo Kumar 
Naskar v, Banomali Gayan (19) and Kashinnath Rana 
chandra v. Nathoo Keshav (20) But that is quite 
another thing from holding that these two separata 

(19) 29 O 871, ere 

(20) 38 B 444; 35 Ind, Oas, 73; 16 Bom, LR 454; A J 
R 1914 Bom. 130, | 


z agiz A 4 
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causes of action ought to have been joined together 
in one suit against the two different defendants. 
The two cauges of action were clearly separate 
-- There was, therefore, no legal necessity to 
join them in one suit”. 


‘It is pointed out that a clear distinction 
should be maintained between the 
Permissive nature of the provisions of 
O.I,r.3 and O. II, r. 3 and the peremptory 
nature of the provisions of O. II, r. 2 of the 
First Schedule tothe Oode of Oivil Pro- 
cedure. With this part of the judgment 
of the learned Judges of the Bombay High 
Oourt, I would respectfully express my full 
agreement. It may, however, be noticed that 
in distinguishing the two causes of action 
they have referred to the fact that the evi- 
dence to establish both sets of facis was not 
the same, using the criterion that “the same 
evidence will maintain both causes of action” 
from Hitchen v,Campbell (7). This criterion 
isnot accepted by Sir John Edge in the 
Allahabad Full Bench decision; is not 
referred to by the Privy Oouncilin Chand 
Kaur v, Partab Singh (10) and though a 
Oourt may be entitled to take it into consi- 
deration, it ought not, in my view, to be 
deemed the decisive test. The Bombay 
case would no doubt have had the same 
result had the learned Judges taken the 
ground that invalidity of the sale deed 
questioned in the later suit was not the 
same fact as the invalidity of the sale deed 
in the former suit and did not automatically 
follow from it- In the suits between the 
parties before’us the invalidity of the sale 
deeds by Muneshwar was a necessary part 
ofthe cause of action of the plaintiff. It 
was not enough for him to allege in-his 
plaint that the properties had belonged in 
his lifetime to Muneshwar and that the 
plaintiffs-were his heirs. Such a suit would 
have been defeated by the mere production 
and proof of the sale deeds, for Muneshwar 
was a full owner with absolute right to 
transfer, Nonspayment of the considera 
tion of Rs, 300in the present case was a 
fact that the plaintiff pleaded and was to 
establish and was not the same fact as non- 
payment of the consideration money of the 
other two sale deeds of Rs, 600 and Ra. +00, 
respectively. On ‘these grounds I prefer to 
follow the Bombay decision rather than 
that in Darbari Lal v. Gobind Saran (1) 
(if as is not quite clear; the latter case is 
on all fours with the one before us); and the 
result will be that as stated by my learned 
brother, the appeal will be dismissed. 

6, | hs 
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Appeal dismissed, 
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NAGPUR HIGH COURT 

First Appeal No, 135 of 1935 
December 12, 1938 

Stong, O.J. AND Bosra, J. 

SADASHEO RAO AND OTHBRS— D) EFSNDANTS 
— APPRLLANTS 
versus 

ROOPOHAND ANDANOTHER 

—PLAINTIPES— RESPONDENTS 

Transfer of Property Act (IV of 1889), as, 60, 67 
(d)~Mortgage is indivisible and co-mortgagees hold 
as tenants-in-common—One of three mortgagees 
acquiring share in mortgaged property without con- 
sent of others—Mortgage, whether split up—Oo- 
morigagees, if can proceed against entire property— 
Severance of interest tn mortgage, whether requires 
consent of all parties concerned—O, P. Debt Concilia- 
tion Act (II of 1933), as, T-A, 12 (1), 15—S. 7-A, if 
retrospective—Section not applying—Civil Court, 
whether kaa right to dectde w r facts necessary 
to constitute 40 per cent. rule are present or not— 
Debts due to credttors accepting award, less than 40 
per cent —Issuing of certificate under s, 15 is with- 
out jurisdiction. 

here the mortgage consideration proceeds from 
different sources, but one lump sum is saddled on 
the entire estate, the mortgage is a joint and indi- 
visible one in which the mortgagees hold ag ten- 
ants-1n-common. Sunttibala Debt v. Dhara Sundarg 
Debi (1), followed [p. 720, col. 2.] 

Where in a case one of the three mortgagees 
acquires in part a share in the mortgaged property 
without the consent ofthe other mortgagees, the 
Mortgage is not split up so far as other mortgagees 
are concernsd and they are entitled to proceed 
against the entire property. Such a mortgages 
cannot be placed in a better position than an in- 
nocent purchaser of property burdened with a 


mortgage about which he knew nothing. and the 


fact that he expended money to the fulltyalue of- 


„the property doss not save him nor doesrit: o 
to t 
Beg v. Tukaram 


ate : 
prejudice of the, other mortgagees. .Yadalé . 
(7), and Jagmohan v. Haribans 
Singh (8), followed. [p. 7223, 00], 2.] . ) 

Severance of interest as provided by s. 67 (d), ' 
Transfer of Property. Act, is nothing bub a apesial 
application of the ordinary law of novation “and 
requires as a pre-requisite the consent of all the, 
parties concerned and unless a c2mortgagee con-. 
sents to such severance or does some act which . 
under the law effects a severance, the usual rule 
about the integrity of the mortgage must be obsery- 
ed. Sripat Singh v. Naresh Chandra (9), Lachhmi: 
Narain v. Babu Ram (10) and Sattndra Nath v, 
Jatindra Nath (11), followed, Jauhari Singh v. Ganga 
Sahai (12) and Vijayabhushanammal v.. Heoalappa | 
Mudaliar (13), referred to, Narayanasao v. Chatht 
bai (14), explained ; ; 

Section 7-A, O. P, Debt Oonciliation Act, has no 
retrospective operation; where that section does not . 
apply, the Civil Courts have the sight to determina 
whether the facts mecessaly to constitute tha 
40 per cent. rule mentioned in s. 12 (1) are pres . 
sent or not.. Tikaram v. Ganpat Sahai (2), Shiodin 
v. Ram Ratan (3) and Lachman Singh v. Durga- 
prasad (4), followed. (p. 721, col. 1.) 


Where the debts due to the creditors who accept. 
ed the award do not come to the necessary 40 per 
cent., Delt Concilliation Board acts without juris- 
diction in issuing certificates under s. 45 and the 
creditors are entitled to pursue their remaly in A 


Oivil Court in the usual way. 


r 
= 
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Interest on interest means compound interest 
Bhadu v. Ganpati(5), dissentrd from, Muthu Ohettiar 
v. Meenakhshisundaram Ayyar (6), explained and 
distinguished. 


F. A. from the decree of the Court of 
the Subordinate Judge, First Class, Seoni, 
dated October 4, 1935, i 


Mr. P. D. Jatar, for the Appellants. 


Mr. J. Sen with Mr. Girijanandan, for 
the Respondents. 


- dudgment.—This appeal arises ‘out of 
a suit for foreclosure of a mortgage, dated 
December 23, 1926, for Rs. 6,000 executed 
by the lst: defendant Sadasheo in favour 
of three persons, (1) Gorelal, father of the 
Ist plaintiff, (2) Roopchand, the lst plaint- 
iff, and (3! Venkatrao, the 4th defendant. 
Of these, Gorelal and Roopchand 
(Ast plaintiff) advanced Rs. 4,000 of the 
consideration jointly and Venkatarao 
(4th defendant) the remaining Rs. 2,000. 
But though the consideration thus proceed- 
ed fromtwo different sources, the liability 
created under the deed wus for one lump 
sum of Rs. 6,000 which was saddied on 
the entire 16 annas of the village mort 
gaged, 
‘The relevant portion of the deed, Ex. P-L, 


is inthese terms : 
“We took this day loans, in cash of- Rs. 4,000 


our thousand rupees;, from the - Musammiyan>: 
orelal; sôn: of Nanda Sao and Roopchand, son of 3 aki : 
12, 1933, the defendants went to the Debt: 


and thereupon the | 
Civil Court suspended its proceedings on . 


Gorelal Sao Lakhera, by occupation contractors 
residents of Khunti, Tahsil and 
Venkatrao, son of Pandit Vinayakrao, B in 
Malgusar, resident of Bori Khurd, Tahsil 
District Seoni. After executing this deed for the 
total sum of Rs. 6,000 in 
rupees), in favour of the aforesaid mahajane (ciedi- 


tors), (we) hereby agreed that after paying inter- - 
est (thereon) at the rate of Re. 1, one rupee, per cent, : 


r mensem, we will satisfy the same as below, 

e will pay interest on the entire amount each 
year from this day up to five years without 
raising any objection, and (we) will satiefy the 
entireamount together with interest in the fifth 
ear from thisday. If we fail to pay interest 
lor two years continuously, on default of payment 
of interest for the second year, (we) will pay 
the entire amount together with interest thereon 
in a lump. : Further, so long as the debt is not 
Butisiled, (we) will pay interest on interest, each 
year,with annual rests, as mentioned above, -at the 
same rate and according to the Hind: Miti 
(calendar)”. 

It was argued that this had the effect of 
spitting up the liability and that in fact 
and in law it created two independent 
mortgages in one deed of the kind cone 
templated: by “their Lordships of the Privy 
Council in Sunttibala Debi v. Dhara 
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District Seoni- 
and Ke 2,000, (two thousand rupees), from . Pandit - 


and - 


words (six thousand : 
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Sundari Debi (1). But that very ruling 
negatives this contention. It is clear from 
their Lordships’ observations that in a 
mortrage of this kind where, though the 
consideration proceeds from different 
fources, one lump sum is saddled on the 


entire estate, the mortgage is a joint and. 


indivisible one in which the mortgagees 
held as tenants-inecommon. 


Some time later, either late in 1932 or, 


early in 1933, Venkatrao (4th defendant) 
settled his claim with the mortgagor and 
took a 0-4-4 share in the property -in full 
satisfaction and gave up his right to a 
l anna share. This was on the assumption 
that his interest 
1-3rd and that he would, on foreclosure, be 
entitled toobtain l-3rd of the property. 


The plaintiffs claim that in spite of this. 


their right to enforce their share of the 
mortgage, that is, Rs. 4,000 advanced by 
Gorelal and Roopchand, subsists against 


the entire 16 annas of the village morte. 


gaged. The defendants resist this and 
state that the mortgage has been. split 


up by the action cf the plaintiff's coe, 
mortgagee in acquiring part of the pro-. 


perty and that the plaintiffs can now 
proceed only against a 23rd share. 


in the transaction was. 


Before we deal with these contentions, | 


it is necessary to consider another matter 
which, if rightly urged, goes to the rcot 
of this appeal. 


After this suithad been, filed on July’ 


Conciliation Board 


1 


September 14, 1933, when “a certificate . 


from the Board was produced. 


On December &, 1933, the Board disposed ` 
of the defendants’ application and regis- - 
tered an agreement under s. 12 of the Act. | 
the . 
conciliation and so the Board issued the., 


But the plaintiff declined to accept 


usual certificate under s. 15, 


The plaintiff then applied to the Board | 
for a review of its order but the applica- | 


tion was rejected on January 13, 1934, 
The plaintiff then applied.to the Oivil 

Court for a revival of this suit and con: 

tended that the order of the Board and 


the certificate granted by it unders. 15. 
was ultra vires, because the debts owed. 
prepared to . 
come to an amicable settlement with the - 
defendants did not constitute the 40 per ` 


to the creditors who were 


(1) 47 175 at p. 179; 58 Ind. Uas. 181; AT R 
1916, PO 24; 461 A 27%: 37 M L J 483; ITALI 
907; (1919) M W N 821; 82Bom. LR l; MOWN 
207; 11 LW 227; 2U P L RŒ O) a(F O), 
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cent, of the total liability as required by 
3. 12 (1) of the Act. 

It is clear from the application filed 
before the Board (a translation of which 
was supplied to us by the learned Counsel 
for the defendants and accepted as correct 


by the other side) that if the debt owing” 


to the plaintiffs is the Rs. 8,272-7+6 stated 
in the application, then the amounts due 
to the rest of the creditors are less than 
40 percent, of the total, But what the 
Debt Conciliation Officer did was to cone 
strue the terms of Ex, P-1 and conclude 
that on a true construction of the doane 
ment, of which the relevant portion has 
already been reproduced, no compound 
interest was due, and that therefore, the 
plaintiff’s claim made on the assumption 
that it was exaggerated. The Board 
then decided that on a true construction of 
the document, a lesser figure was due to 
the plaintiff and when his claim was 
reduced to that figure, the debts owing to 
the rest reached the requisite 40 per cent. 
The question is whether we have power 
to question this finding. Itis argued on 
behalf of the appellant that we have 
1006, while the learned Oounsel for the 
‘espon dents contends that we have, 
Section 7-A of the Debt Conciliation Act 
loes not apply here because it has been 
held that it has no retrospective operation: 
[Tikaram v, Ganpat Sahat (2), Shivdin v. 
Ram Ratan (3) and Lachman Singh v. Durga- 
orasad (4). It is argued that it makes 
10 difference whether this section applies 
x not, but we need not enter into that 
16re because it is clear on the strength’ 
f those rulings that s. 7-A -does not 
ipply. í j 
The same decisions hold that when s. 7-A 
ioes not apply, then the Oivil Oourts have 
ihe right to determine whether the spécial 
ribunal constituted to oust the jarisdiction 
yf the Courts is acting within the ambit 
$ its powers or not. That in this case 
neans that the Civil Courts must decide 
whether the facts necessary to constitute 
he 40 per cent. rule mentioned in s. 12 (1) 
ire’ present or not. That in its turn, 
lepends upon the true construction of 
tx. Pel. 
Tt is argued on the strength of Bhadu 
r Ganpati (5) that interest upon interést 


-@) ae) N L J 17; 188 Ind. Cas, 81; ALR 1928 
11 RN 499. 


E 3 20 Ka L J 57; 170 Ind. Oas. 905; AI RB’ 1937 
Jag. 259; I LR (1938) Nag. 489; 10 R N85. 

(4) 20 N L J 203. 

' (5)'A IR 1931 Nog. 25 at p. 26; 150 Ind, Oas, 
08; Ind. Rul, (1931) Nag, 39, 
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does not mean compound interest. With 
all due deference we are unable to agree. 
That decision purports to be based upon a 
decision of the Privy Council in Muthu Chete 
tiar v. Meenakshisundaram Ayyar (6). The 
facts there were as follows, A document pro- 


vided for interest at 1-2 per cent. per mensem 


and also stipulated that if default was made 
in the payment of interestin the manner 
provided, that is to say, on the 10th of each 
month, then therate of interest was to be 
doubled. Theexact sentence in which this 
provision occurred was as follows: 

“If he fails to pay in that manner he shall pay 
‘interest on interest’ at the rate of 1 per cent,” 

Their Lordships held that the enhanced 
rate applied only to sums in arrears which 
were payable as interest, that is to say, they 
held that interest on the principal sum was 
to run at the original rate of 1-2 per 
Cent. per mensem simple and that the 
enhanced rate was Claimable only on such 
sums as were in arrears as arrears of 
interest. 

When the rates of interest are different, 
then of course a provision of this kind 
makes a very considerable difference, as 
also when there are re-payments. But when 
as here the rates are the same and there 
have been no re-payments, then the result 
is precisely the same whether the calcula- 
tion is made as compound interest in the 
ordinary way or whether simple interest is 
calculated on the principal and then 
interest allowed on that interest separately 
as was done by their Lordships, It follows 
that the figures originally given by the. 
defendants in their application to.the Debt 
Conciliation Board were right, and if that 
is so, then the debts due to the creditors 
who accepted the award did not come to the 
necessary 40 per cent. That being so, the 
Debt Oonciliation Board acted without 
jurisdiction. It had no powerto make the 
conciliation it did, and consequently, the 
plaintif is entitled to pursue his remedies in 
this suit in the usual way. 


` Turning now.to the merits, there are, we 
conceive, only threé-ways in which a mort- 
gage can be split up. Ong is by ‘act of 
parties at the time of the contract. , This 
we have shown was not done in the present: 
case. The second is by operation of law, 
and the third by act of parties subsequent 
to the execution of the deed by way of 
novation. 


J 15 
Nl m. LR 261; 47 O'L J 183; 87 BW 
32 OW N E68, 36 A L J 488 (PO). 
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As regards severance by operation of 
law, this can, in our opinion, arise in India 
only under s. 60 of the Transfer of Property 
Act, that is to say, only when the mortgagee 
or, where there are more mortgagees than 
one, all the mortgagees acquire in whole or 
in Partthe share of a mortgagor. That 
position has not arisen here. 
the three mortgagees has done that and 
therefore, as we view the law, there was no 
splitting up of the mortgage sofar as the 
other mortgagees are concerned, They are 
entitled to proceed against the entire 
property, This also follows from ss, 43 and 
44 of the Indian Contract Act. 

Their Lordships of the Privy Council have 
stressed the indivisible character of a mort- 
gage in Yadali Beg v. Tukaram (7) and the 
exact question here has been decided along 
the lines we take in Jagmohan v. Haribans 
Singh (8). ; 


So far as severance by act of parties 
subsequent to the deed is concerned, that 
is dealt with in s. 67 (d) of the Transfer of 
Property Act. It is, we think, nothing but a 
special application of the ordinary law of 
novation and requires as a pre-requisite, the 
consent of all the parties concerned. This 
is what has been laid down in Sripat Singh 
v. Naresh Chandra (9), Lachhmi Narain 
v. Babu Ram (10) and Satindra Nath v. 
Jatindra Nath (11). ~. 


As regards the other rulings cited, 
Jauhari Singh v. Ganga Sahat (12° was a 
case in which there was a severance in 
interest with the consent of all concerned, 
and Vtjayabhushanammal v. Evalappa 
Mudaliar (13) is also another application of 
the same rule, the cnly difference in the 
Madras case being that the requisite 
consent was imposed upon the parties by a 
decree of a Oourt. Naturally that can 


make no difference tothe principle involved, 


namely the necessity for establishing a 
consent from which neither side can resile. 


( aise ae al 57 Ind Oas; €35; AT 
R 1931 PO 125; 48 O 33; (1990) M W N 360; 28 M 
LT 95; 39 ML J147; 23 UP LR (PO) 123; 13 L 
W 503; 22 Bom. L R 1315; 47 I A 207;25 O W N 241 

@ 


(PO 
aan A I R 1925 Oudh 609; 85 Ind. Oas. 621;270 O 


9) A I R 19236 Pat. 94 at p. 100. 
0 A IR1935 All 391; 154 Ind Oas. 457; (1935) 

A -749;7 R A 761, 

(11) A IR 1927 Cal. 425; 101 Ind. Cas. 530: 31 O 
wW N 374. 

az, 41 A 631; 51 Ind. Oas. 107; AI R 1919 AlL 
275; 17 ALJ 781, - | . 
T 39 “M 17; 39 Ind, Oas, 9}; A I R 1915 Mad. 
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Narayansao v. Chattibai (14) was also a 
case of consent, the only question there 
being whether the necessary consent could 
be inferred from the facis present in that 
case. No question of law was involved so 
far as this point is concerned, and in fact, 
the necessity for establishing the requisite 
consent was accepted, and the only question 
with which the learned Judge concerned 
himself was whether this could be established 
substantially by the facts present in that 
case. 

We can see no reason why a mortgagee 
who acts behind the back of his cos 
mortgagees who have entered into a joint 
and several] contract with a third party 
along with him should be placed in a better 
position than an innocent purchaser of 
property which happ.ns to be burdened 
with a mortgage about which he knew 
nothing. The facts that he purchased and 
expended money to the full value of the 
property does not save him nor does it 
operate to the prejudice of the mortgagees. 
We see no reason why a cO-mortgagee who 
purchased the property with his eyes open 
aud did not trouble to obtain the previous 
consent of his co-morigsgees should be 
placed in any better position. Action ol 
this kind, if permitted, would quite easily 
operate to the detriment of the other mort: 
gagee who contributed on the assumption 
that his rights and liabilities would be one 
and indivisible. Unless therefore he con: 
sents to a severance or dces some act which 
under the law effects a severance, the usual 
rule about the integrity of a mortgage 
must be observed and that, as we see it, is 
what their Lordships of the Privy Council 
stated in Yadalt Beg v. Tukaram (7). 

It was then argued that the consent of the 
plaintiff to the severance can and indeec 
must be presumed in this case because he 
omitted toreply to a notice in which h 
was informed about the impending 
severance. 

The notice in question, Ex. P-2, has no 
been included in the paper-book, nor hasi: 
been translated, and the only reference t 
itin the pleadings is to be found in para. ! 
(b) of the plaint which is in the followings 
terms: 

“The defendant No. 4, the co-mortgages oi 
January 4, 1933, gave a notice to the plaintif’ 
father that he had obtained full satisfaction o 
his portion of the mortgagemoney and tha 
the latter should treat his share of the same a; 
separate,” 


The learned Counsel for the respondenti 


(14) AIR 1937 Nag. 262; 171 Ind, Oas, 978 I 
(1937) Nag. 508; 10 R X 148, i i me 
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pplied us with a translation of the notice 
d the other side accepted it as correct. It 
to the following effect: 

‘My debt as well as the other debt relating to 


»bhundi is settled for Ra. 7,000. You have got your 
arate rights.” 


We can find in this nothing to which a 
ply was needed. It does not pretend to 
form the plaintiff that his co-mortgagee 

intending to settle his part’ in the mort- 
ge by accepting a part of the property in 
tisfaction nor does it give him any indica- 
m that his consent to severance of their 
zhts was being sought. It merely recites a 


ttled and accomplished fact and tells the ` 


her party that he hasnow got his own 
ghts which he can enforce. This is the only 
‘oof to which our attention was drawn 


ggesting that the plaintiff had consented ~ 


the transaction into which his co- 
ortgagees entered with the mortgagors. 
e are clear that the omission to reply tə the 
tice does not import consent. 
, the plaintiff is entitled to proceed against 
e entire mortgaged property for the money 
1e to him. 
The extent of the liability on this assump- 
ym is not challenged and therefore we 
hold the judgment and decree of the 
wer Court and dismiss the appeal with 
sts. 
8. Appeal dismissed. 


PATNA HIGH COURT 
Oriminal Revision No.-497 of 1939 
September 22, 1939 
AGARWALA, J. 
ACHMI NARAYAN SINGH (2np Party) — 
PETITIONER 


- -~ tersus 
NANDKISHORE SINGH (Ist PARTI)— 
Oppositr Party 

Oriminal Procedure Code (Act V of 1898), s. 144 
Mandatory order, if can be passed under s. 144. 
Section 144, Oriminal Procedure Oode, clearly 
ipowers a Magistrate to pass a mandatury order 
. persons in possession of property if it is 
ceasary in the 
ch action should be taken for the 


purposes 
umerated in the section, 


Or. R. against an order of the District 
os aa of Patna, dated September 13, 
139. 


Mr. C. P. Sinha, for the Petitioner, 


Messrs. Mohd. Hasan Jan and Syed 
lt Khan, for the Opposite Party. ; 


Order.—Toais is an application which 
‘ises in the 
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That being ` 


. tory order, 


opinion of the Magistrate that _ 


following, circumstances ; 
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The Sub-Divisional Magistrate of Bihar, in 
view of an imminent danger of a breach 
of the peace between the petitioner and the 
oppesite party, issued notice under s. 144 
of the Criminal Procedure Code, prohibiting 
either party from going near the subjecte 


matter of the dispute. On cause being 


shown by the parties, the Magistrate cone 
firmed the order against the second party 
and diecharged it as against the first party. 
The dispute was with respect to the erec- 
tion of a bundh which prevented the water 
ofa river from flowing into a pyne. The 
bundh is said to be onthe land of the second 
party. Having prohibited the second party 
from going to the bundh, the order went 
on to say that the first party were permitted 
to remove the obstruction to the flow of 
water, that is to say, the bundh. Later 
the Magistrate directed the Local Police 
to assist in the removal of the bundh. The 
second party moved the District Magistrate 
against the order under s. 144 and asked 
for the stay of the order for the removal 
of the bundh. The District Magistrate hav- 
ing refused to order a stay, this Court was 
moved and an ad interim stay was granted. 

The question now for consideration is 
whether the cutting of the bundh shall be 
stayed ornot. It has been contended that 
the order of the Magistrate with regard to 
the cutting of the bundh is itself illegal 


and, therefore, its execution should be stay- 


ed, The argument was based on the con- 
tention that 8.144 of the Oriminal Proce- 
dure Code empowers a Magistrate only to 
pass a prohibitory order and not a manda- 
A number of cases have been 
referred to in which this contention has 
been upheld. But when the facts of those 
cases are examined, it is found that what the 
learned Judges, who dealt with those cases, 
were considering was the effect of the 
words in para. 2 of s. 141 “to abstain from 
a certain aaj and they were considering 
whether the power conferred upon the 
Magistrate by the section authorising him 
to direct a person to abstain from a certain 
act includes a power to direct the doing of 
an act. It isto be observed, however, that 
the section not only empowers a Magistrate 
to direct-a person to abstain from a certain 
act but also empowers a Magistrate to 
direct a person “to take certain order with 
property in his possession or under his 
management”, if the Magistrate considers 
that such direction is likely to prevent, or 
tends to prevent, amongst other things, £ 
disturbance of the public tranquillity. This 
Part of the section, it seems to me, clearly 
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empowers a Magistrate to pass a mandatory 
order on Persons in possession of property 
if it is necessary in the opinion of the 
Magistrate that such action should be taken 
for the purposes enumerated in the section. 
That view is supported by the decision of 


a Division Bench of the Oalcutta High, ` 


Court in Balaram Dey v. Pran Ram Chatter- 
jee (1). That was a case in which the con- 
viction of a person who had disobeyed the 
order ofthe Magistrate passed under s. 144 
directing himto act a certain bundh was 
upheld, on the view that the direction to 
cut the bundh was a legal order under s. 144. 
It was,in my view, within the power of 
the Magistrate in the present case to direct 
the cutting of the bundh ; but in point of 
fact this case is even stronger than that, 
It is not the petitioners who were directed 
to cut thebundh. In fact, as the disputed 
land is not in their possession, a manda- 
tory order could not be passed againet them. 
The section only authorises a mandatory 
order to be passed against a person who 
is, “in possession of the property”, Now 
the property in the present caseis in the 
Possession of the second party and itis the 
second party thathas been directed to cut 
the bundh, The second party did not 
complain against this order but it is the 
first party which consider themselves 
aggrieved. However, that may be, the 
question is whetherin the circumstances of 
the present case the execution of the order 
should be stayed. The facts found were that 
the night before the Magistrate passed the 
conditional order under s3. 144, the second 
party, anticipating the order, endeavoured 
to frustrate it by erecting the bundh on 
land which was not in their possession and 
to which they had no right whatsoever. 
In these circumstances as the order of the 
Magistrate is found to be legal and the 
object of the petitioners found to be to 
frustrate such order, I do not feel justified in 
granting the petitioner’s prayer that execu 
tion of the order for removal should be 
stayed. 


The Rule is discharged. 


S. ii Rule discharged, 


(1) A I B 1937 Cal 406; 170 Ind. Oas. 499: 41 O W 
N 897; 10R O 150: 38 Or LJ "915; 65 Ò ; 
I L R (1987) 2 Oal 475. ? ASAN 
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CALCUTTA HIGH COURT 
Admiralty Suits Nos. 1 and 3 of 1937 
April 19, 1939 


SAN, J. 
RIVER STEAM NAVIGATION Oo., Lto.— 
DEFENDANTS i 


VETEUS 
OWNERS & PARTIES Inteegersp IN 
S. 8. JANARDAN—PLaIntI vgs 

Admiralty Actions—Party must prove its ow? 
case in order to be entitled torecover—Proof shoul 
not be in variance with pleadings—Inland Steam 
Vessels Act (I of 1917), s. 52—Rules under, by 
Bengal Government — Art, 21, interpretation anc 
applicabiltty—River one-fourth of mile wide ana 
sufficiently deep—Art, 21 does not apply. 

In admiralty actions, it cannot be said that if e 
party fails to prove its case the other party 
must succeed or vice versa. The case set up by ont 
party may be false. This will disentitle that party 
to recover, but it does not follow from this that the 
other party must be held to have succeeded. A 
party in order to be entitled torecover must prove 
its own case. This principle which is of general 
application has always been applied in admiralty 
actions. Agains party must recover only secum 
dum allegata et probata, The rule that proof must 
not be at variance materially with pleadings and 
that a party must state in his pleadings the 
material facts on which his case rests and in order 
to succeed must prove those materiel facts must 
always remain one of the essentials of legal 
procedure. hast Lothian (1), The Ann (2), relied on 
Lp. 727, col. 1.) 

The rules framed by the Bengal Government 
under s. 52, Inland Steam Vessels Act, must be 
interpreted with reference to local conditions and ir 
a natural manner, Article 21 of the Rules can have nc 
application where the river is so wide that the twc 
flotillas coming from opposite directions could safely 

on either side of it without risk of collision 

hen the river is one-fourth of a mile wide and deeg 
enough to be navigated within a few fathoms of the 
banks, Art, 21 oan have no application. [p. 731, col. 1.] 

Messrs, S. N. Banerjee (Sr.), Isaak and 
S. C. Mitter, for the Defendants. 

Messrs. J. A. Clough and B. N. Dutt Roy, 
for the Plaintiffs. 


Judgment.—On December 14, 1935, the 
paddle steamer Kharoti belonging to the 
River Steam Navigation Company, Limited, 
towing a flat named The Singara on 
her port side was voyaging from Khulna 
to Oalcutta, On the same day the Steamer 
Janardan belonging to the East Bengal 
River Steam Navigation Oo., Ltd., was 
voyaging from Oalcutta to Khulna. The 

anardan was towing two fats the 
Megnath and the Jogendranath on her 
Starboard and port side, respectively. 
At some time between 8 and 9 P. m, 
these two flotillas came into collision in 
the Aura Sibsa River. As a result. of the 
collision, the flat Singara was holed in 
three places., She sank with her cargo of 
jute and bécame a'total loss. The bows of 
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3 vessels of the Janardan flotilla were 
maged by the collision. At the time 
was ebb tide, the speed of the tide 
ing about 24 to 3 miles per hour. The 
nardan flotilla was steaming against the 
=e and the “Kharoti” with her tow was 
aming with it. When the collision 
surred Mr. Killick, an Officer of the 
dia General Steam Navigation Oompany, 
«s in a motor launch, The Qlenapp, 
1ich was anchored at some little distance 
low a point or bend in the Aura 
sa River, which has come to be 
aown as Tiger Point. He was on duty 
a conservancy officer, his services hav- 
g been placed at the disposal of Govern- 
<ênt. These are the admitted facts. It 
4s also admitted at the trial that the 
ngara sank at the place marked in the 
ap of Mr. Oag, Deputy River Surveyor 
' the Commissioners of the Port of 
alcutta. That place is on the western 
de of the channel about five hundred feet 
uth of the line passing through Tiger 
int. 
The main points in controversy relate 
the part of the Aura Sibsa River in 
hich the collision took place, and to the 
anner in which the respective flotillas 
ere being nevigated just prior to the 
cident. The case of the River Steam 
avigation Company, Limited, as made out 
1 the pleadings is to be found in the parti- 
llars stated in para. 4 of the plaint. 
ziefiy it is as follows:—The Kharoti was 
eing navigated in a proper and seamanlike 
-anner on the western side of the channel 
sar to the west bank, i. e. she was keeping 
+ her starboard side. When approaching 
tiger Point and when still a considerable 
astance above it, the Kharoti blew a 
ng blast on her steam whistle. The 
anardan was being navigated at full 
peed on the wrong side of the channel, 
.€. abe was proceeding along a course on 
ar port side nearer the western bank 
ith her searchlight directed thereon. 
Vhile still above the bend those aboard 


16 Kharoti saw the Janardan navigating 


1e bend on the wrong side, i. e. on the 
‘est side; thereupon the Kharoti blew a 
10rt blast on her whistle to indicate that 
1e was going to starboard. The Janardan 
id the same but instead of going to star- 
oard she kept her original course, The 
haroti then blew three short blasts to 
gnal that she was going full speed 
stern and reversed her engines. 


hich was being improperly and negli- 
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gently navıgated came upon the Bingara 
and struck her on the port side and sank 
her. An alternative case made out is 
that, as the channel was a narrow one and 
as the Janardan was proceeding against 
the tide she should have remained below 
the bend and allowed the Kharoti to pass 
clear of the Point, and that in not doing go, 
the Master of the Janardan offended against 
Art. 21 of the Rules promulgated by the 
Government in the exercise of the powers 
conferred by 8. 52; Inland Steam Vessels Act 
1917 (Act I of 1917). 


The definite case made out in the plaint 
is that the collision took place on the 
western portion of the fairway or channel 
and before the Kharoti had been able to 
pass the bend known as Tiger Point. Further 
according to the pleadings the collision 
was due to the fact thatthe Janardan was 
being imporperly navigated on the wrong 
side of the fairway or channel, 2. e. on her 
port side instead of on her starboard side, 
and to the fact that the Janardan did not 
stop and remain below the bend until 
the Kharoti had passed clear. The case 
as made out in the evidence given on behalf 
of the River Steam Navigation is that 
the Kharoti at the time of the impact 
was hugging the western bank about 4 
or 5 fathoms away from it and was above 
or to the north of the bend, The case of the 
East Bengal River steam Navigation 
Company as stated in the pleadings is as 
follows: The Janardan was proceeding 
on the starboard side of the fairway well 
over towards the eastern bank, When she 
was about half a mile below Tiger Point she 
blew a long blast but got no reply from the 
opposite side. She proceeded on her course 
and when she came close to the bend or 
Tiger Point she saw the glow of the searoh- 
light of an approaching vessel playing on 
the western bank. She gave a short blast, 
but got noresponse. The Sarang of the 
Janardan then stopped her engines. Just 
then the Kharoti with the flat Singara came 
round the bend towards the Janardan. 
The Janardan gave three short whistles and 
put her engines astern. The Kharoti was 
on the wrong side of the fairway being 
very near the eastern bank. She did not 
alter her course on seeing the Janardan 
but kept on at fall speed on her wrong 
course. When the Kharoti came very near 
the Janardan she attempted to go thé 
starboard, but it was then too laip. The 
Singara came into violent collision wath the 
Jogendranath and disconnected it from tne 
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Janardan. She then struck the Megnath 
and finally the Janardan. 

Thus, the case of the owners of the 
Janardan is that collision took place below 
the bend or Tiger Point and near the 


eastern bank. It is alleged that the colli-. 


Bion was due tothe fact that the Kharoti 
was onthe wrong side of the fairway, to 
the fact that the Kharoti had not given 
the proper signals and to the fact that she 
was being improperly and negligently navi- 
gated. Upon these respective allegations 
two actions have been commenced, the one 
by the River Steam Navigation Oo., being 
Suit No. 1 of 1937 and the other by the 
Kast Bengal River Steam Navigation Co, 
being Suit No. 3 of 1937. The guits have 
been heard together at the request of the 
parties and this judgment shall govern 
both suits. Both parties wish that the ques- 
tion of liability should be decided first and 
evidence for that purpose only has been 
led. The question of the amount of damage 
suffered was not gone into at all by the 
parties, they having agreed that the consi- 
deration of that question would be taken 
up, if at all, at a later stage after a deci- 
sion had been given on the question of 
liability. 

Tte eyewitnesses to the collision examin- 
ed by the River Steam Navigation Oo. are 
Faiz Ahmad, the Sarang of the Kharoti 
Nur Hossain, the sukhanior helmsman of 
the same vessel, and Wasuddin, sukhani 
of the flat Singara. Then there ig Mr. 
Killick who was in the motor launch 
Glenapp, a little to the south of Tiger 
Point. He did not see the collision itself, 
which he says took place above the bend 
and beyond his line of vision, but he wit- 
neesed the incidents shortly before and 
shortly after the collision. These are all 
the witnesses examined by the River Steam 
Navigation Oo. regarding the collision, 
Next there are two witnesses, Mr. Oag and 
Mr, Bird. They surveyed the river a few 
days after the occurrence and located the 
wreck. On behalf cf the Kast Bengal River 
Steam Navigation Oo., a larger number of 
witnesses havg been examined. The Janar- 
dan was at the time carrying as passen gers 
‘Mr. Ghosh, an Engineer in Siemens (India), 
his two sons aged 9 and 13, respectively, 
and three Americans, Mr. Spalding, Dr. 
Baleley and-Mrs. Balsley who was then 
Mre. Habn, These Americans were friends 
.of Mr. Ghosh. Mr. Ghosh wasa friend of 
‘one of ghe Roys who are the Managing 
Agente of the. East Bengal River Steam 
Navigation Oo. These persons: were all 
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going on a pleasure trip onthe Janarda 
the Americans being the guests of M 
Ghosh. Mr. Ghosh and the Americans ha 
been examined on commission. Mr. Spal 
ing professes to have actually seen tl 
collision and Mr, Ghosh says he saw tl 
Kharoti and her tow about to collide wi 
Janardan flotilla when he went into tl 
cabin to look after his children. Dr, Balale 
and Mrs, Balsley felt the impact and rushe 
out of their respective cabins to see wh 
had happened. The two sons of Mr. Gho: 
have not been examined. Apart from the 
passengers some members of the crew 

the Janardan flotilla have been examine 
They are Joynal Abedin, the sukhani of t} 
Janardan Godu, Sarang of the Jogendr 
nath, Irshak Ali, sukhani of the Megna! 
Sabu Mirdha, Sarang of the Megnat 
Abdul Bari, the engine driverof the Jana 
dan and Dhanu Mia, a khalasi or dec 
hand of the Janardan. The Sarang í 
the Janardan Asmat Ali, is dead. Sab 
Mirdha of the Megnath says he was lyin 
ill in the stern of the flat and saw nothin; 
Abdul Bari, the engine driver, was in th 
engine room and could nst see whi 
was happening above, The others se 
that they saw the collision. In additic 
to these witnesses Mr. Alec Scott, tk 
Superintending Engineer of the East Beng: 
River Steam Navigation Oo, has bee 
examined. He proves the death of Asm: 
Ali and describes the vessels, His evidenc 
does not deal with the eyents that led | 
the collision, 

This is all the evidence that has bee 
placed before the Court. Before dealin 
in detail with this evidence, I propose | 
make certain general observations, Th 
two suits have been heard together, bt 
it must be remembered that the positio 
of affairs is not this, that if the Ea: 
Bengal River Steam Navigation Oo. fails | 
prove its case, the-River Steam Navigatio 
Co. must succeed or vice versa, The cas 
set up by the East Bengal River Stear 
Navigation Oo. may be false. This wi 
disentitle that company to recover, but : 
does not follow from this that the Rive 
Steam Navigation Oo. must be held t 
have succeeded. A party in order to b 
entitled to recover must prove his own case 
This principle which is of general applica 
tion has always been applied in admiralt: 
actions. In this connection,I would refe 
to the case of the Hast Lothian, (1). Lore 
Chelmsford at p. 249* asserts this principk 


“(1) 1 Lush Admi Rep 241, 
of 1 Lush. Admi. Rep. d.] 
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in these words: 

“An erroneous allegation of the mode in which 
the injury occurred, made by way of answer to a 
libel does not narrow the issue downto the parti- 
cular fact alleged so as to entitle the ee 
party to recover if proof of it should fail mast 
rely upon the establishment his own case and 
not upon the failure of his adversary and must 
aan upon the truth of his own allegations or 
not at all." 


Again a party must recover only secun- 
dum allegataetprobata. This was laid down 
in The Ann, (2). Itis true thatsince the 
Judicature-Acts in England the rules as 
to strictness of pleadings have been 
relaxed, and that in India the Oourts will 
not allow mere technical defects in plead- 
ings to defeat a party’s claim which is 
otherwise good. Nevertheless, the rule 
that proof must not be at variance materially 
with pleadings and that a party must state 
in his pleadings the material facts on 
which his case rests and in order to 
succeed must prove those material facts 
must always remain one of the essentials 
of legal procedure. 

Having these principles in mind [ set out 
as precisely as I could at the beginning of 
this jadgment the respective cases of the 
parties. I skall now take up for con- 
sideration the case of the River Steam 
Navigation Oo., Lid. Their witnesses depose 
ing to the collision say that at the time 
of the collision the Khsroti was above 
the bend known as Tiger Point and was 
about four or five fathoms away from the 
western bank and that the Janardan 
flotilla was hugging the western bank and 
instead of going to the east side of the 
fairway came into collision with the 
Kharoti above the bend. On behalf of the 
Kast Bengal River Steam Navigation Oo,, 
it is contended that this is a most im prob- 
able story and I must say that I agree 
With this criticizm. It must be borne in 
mind that the river has been described by 
all the witnesses as a broad river. The 
width near Tiger Point has been variously 
given as being halfa mile to a quarier of 
a mile. Mr, Oag’s map which is accepted 
by both parties as being acorrect one shows 
that the width at Tiger Point is a little over 
one-fourth of a mile and that both below 
and above the point the river is wider. Now 
if the Kharoti was being navigated four or 
five fathoms from the western bank and if 
the Janardan was coming from the south 
to north also close tothe western bank the 
Kharoti would be clearly visible to the 
Janardan for well over a mile before 
they met, This will be obvious if one 

(2) 1 Lush Admi. Rep 55. i 
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glances at Mr. Oag's map or the ordinance 
map, the correctness of which is admitted 
by bothsides, It is alsoclear from the maps 
that the Janardan would have had a stretch 
of water nearly one-fourth of a mile wide 
on its starboard side in which to turn. 
There could not be the slightest difficulty 
in the Janardan turning to starboard and 
avoiding the collision. 

In these circumstances and under these 
conditions it is difficult to conceive of 
any reason why the Janardan flotilla 
should collide with the Kharoti flotilla, 
It is nobody’s case that the Janardan 
flotilla deliberately and with set purpose 
rammed the Singara. Learned Oounsel 
for the River Steam Navigation Oo. argued 
that it was quite possible that the Saran 
of the Janardan was not keeping a loo 
out and that there was an untrained man 
atthe helm. This is a mere suggestion and 
it is negatived by certain undisputed facts. 
Mr. Killick deposing on behalf of the River 
Steam Navigation Oo,, Ltd., said that the 
Janaradan blow a long blast on her steam 
whistle when approaching the bend. This 
shows that there was a proper look-out 
kept aud that the man in charge of the 
vessel knew the rules regarding signals. 
The rales say that before approaching a 
bend a steamer should give a long blast, 
Then there is the evidence given by Mr, 
Killick and the persons on the Kharoti 
flotilla that just before the collision the 
Janardan gave a short blast, thereby inti- 
mating that she was going to starboard. 
This again was a correct signal to give and 
a correct manoeuvre to adopt. This indie 
cates also that there was an experienced 
person directing the navigation of the 
Janardan. 

Learned Counsel for the River Steam 
Navigation Oo. contends that I should 
believe the evidence that both the flotillas 
were near the west bank. He next points 
out that a collision undoubtedly took place 
and asks me to conclude from this that 
there must have been an inexperiened 
helmsman on the Janardan or that her 
Sarang was not at his post, This sort of 
argument is obviously illogical. Before I 
can accept the evidence that both flotillas 
were near the west bank of the river, I 
must test it in the light of probabilities. If 
the story is improbable, I should not accept 
it unless the character of the witnesses js 
such as to make it impossible or difficult 
for me to disbelieve them. I findeno such 
difficulty in the present case. The crew of 
the Kharoti flotilla are obviously inter- 
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_ ested persons. The mannerin which they 
deposed, the contradictions in their 
evidence here and before the Magistrate and 
the untruths which some of them have 
undoubtedly told, make it unsafe to rely on 
their evidence implicitly. When therefore 
their evidence on the face of it tells 
improbable story, I can have no hesitation 
in rejecting it. 

As regards Mr. Killick, the position is 
somewhat different. Olearly he is not so 
interested as the other witnesses for the 
River Steam Navigation Co. just mentioned 
by, me. He is an Officer of the India 
General Steam Navigation Oo. and not of 
the River Steam Navigation Co. He is, 
however, not so disinterested as he would 
have us believe. It has been established 
that the India General Navigation Oo. and 
the River Steam Navigation Oo. have a 
common staf and common agents at all 
places outside Oalcutta. Even at Calcutta 
some of the staff is common. The claims 
department, the traffic department and 
Various other departments are common. In 
fact the river service is ron jointly by 
these two companies. The conduct of Mr. 
Killick at the time of the accident and 
thereafter clearly establishes that he was 
interested in the River Steam Navigation 
Co. and it is but natural that he should 
‘have been so interested. He did not do 
himself much good by endeavouring to 
show that he was quite disinterested in the 
matter. Asa matter of fact, he took the 
trouble of sending a detailed report of the 
accident to the River Steam Navigation Oo. 
He did not extend the same consideration 
to the East Bengal River Steam Naviga» 
tion Oo. He gave orders to the Sarang of 
tbe Kharoti as to what he should do. 
His attempt now to tone down these orders 
into mere recommendations in order to show 
that he was unconnected with the River 
Steam Navigation Oo. was hardly credit- 
able. On the whole, however, Mr. Killick 
seemed to have given his evidence fairly 
and honestly: in fact, in my opinion, he was 
the most straightforward and honest of all 
the witnesses of either side who deposed 
to the facts leadfing to the collision. Never- 
theless Mr. Killick’s evidence cannot be 
accepted unhesitatingly on all matters. 

“I turn once again to the question whe- 
ther it can be believed that the Janardan 
and Kharoti were both hugging the 
wéstern bank, It must be borne jn mind 
that the Janardan was going against the 
current.,°It is the evidence of all the 
witnesses that owing to the curve in the 
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river at this place the current is stronger c 


the western portion of the river than on t} 


eastern side. On the latter side there | 
slack water, Apart from the fact “thi 
steamers would normally keep to the sta 


_ board side of the fairway unless they hav 
' Bome good reason not to doso, there is tk 


additional fact that it would be easier an 
more economical for the Janardan to t 
navigated on the east side of the fairwa 
wheye there was slack water. Mr. Bird c 
the River Steam Navigation Oo. was quel 
tioned by me on this point and he sai 


emphatically that if he were navigating tk 


Janardan under the conditions prevail 
ing atthe time of the collision, he woal 
hug the eastern bank and take the turn : 
Tiger Point keeping his vessel near th 
eastern bank. This he says would be th 
normal course. Mr. Killick says that whe: 
he first saw the Jangardan approachin 
the Glenapp she was two-thirds across th 
river on the western side. 

I find it difficult to believe this, Ther 
seems to be no reason why the Janarda 
should proceed in that way against the fu 
force of the tide when she could as easil 
and with greater propriety be navigate 
along the starboard side of the fairway; 
The night was dark and the river was mor 
than one-fourth of a mile wide. At tha 
time Mr. Killick had no particular reaso: 
for observing how far east or west of th 
fairway the Janardan was going. Fror 
where he was it would be difficult to decid 
whether the Janardan was more toward 
the east than towards the west. It is there 
fore possible that he made a mistake 
Again it may be that his bias in favour 
the River Steam Navigation Oo., has led hir 
to make this statement. ` This is a matte: 
however, which is not of very great import 
ance 80 far asthe question under conside 
ation is concerned because Mr. Killick say 
that after passing him aad before c min; 
to the bend the Janardan gave a lon, 
blast and took the bend in about mid 
stream. If this represents the true stat 
of affairs then the story told by Faiz Ahma 
and his crew and the facts set out in th 
pleadings must be false. If the Janarda) 
flotilla took the bend in about midstrear 
and if the Kheroti was being navigate: 
four or five fathoms from the west bank 
the two flotillas could never have collided 
According to Mr. Killick he heard th 
sound of the impact a few seconds afte 
the Janardan had taken the bend ir abou 
midstream. The Janardan and the Kharot 
must therefore have- been somewhere ir 
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. midstream at the time of the collision if 
Mr. Killick is to be believed and I am asked 
to place implicit trust in all that Mr. Killick 
says. His evidence therefore demolishes 
the story told by the crew of the Kharoti 
of how both vessels collided when they 
were navigating close to the western bank. |, 

There is yet another circumstance that 
shows that the collision could not have 
- occurred as stated by the witnesses for the 
River Steam Navigation Oo, Mr. Killick 
says that he could not see the collision from 
where he was and that the Janardan dise 
appeared from view when it crossed the 
the bend. If the story of Faiz Ahmad and 
his crew be true, then theicollision would 
have been in full view of Mr. Killick. The 
Glenapp according to Mr, Killick, was one- 
fourth of a mile below Tiger Point and 
about fifty yards from eastern bank. 
Mr. Killick has marked the spot on an 
enlargement of the map of Mr. Oag. The 
enlarged map is accepted by both parties 
as being correct. I have drawn a pencil 
line from where the Glenapp was to the 
opposite side of the river, This line marks 
the eastern limit of the field of vision of 
a person on the Glenapp looking up the 
river, A person could see a spot on the 
opposite bank 800 feet above the bend. 
The portion which would be visible above 
the bend is enclosed in a triangle of which 
the pencil line is one side, the western 
bank another and the line through Tiger 
Point the third. If the Janardan crossed 
the bend hugging the west bank she would 
be visible for nearly 800 feet after crossing 
the line of the bend. If the Kharoti was 
four or five fathoms from the western bank 
at the time of the collision and if the colli- 
sion took place just above the bend as 
indicated by Faiz Ahmed in the Ordinance 
Map then the collision would be visible 
from the Glenapp. But Mr. Killick says 
that the Janardan went out of sight in 
passing the bend, that the collision took 
place very shortly thereafter and that the 
collision was out of his field of vision. If 
this be true, then the evidence of Faiz 
Ahmed and his crew cannot be believed. 
In my opinion. Mr. Killick should be bee 
lieved. He says that he did not see when 
the collision took place. Had he seen the 
Collision, there could be no reason for his 
suppressing that fact. Such a suppression 
would not help the River Steam Navigation 
Oo. in any way. 

There is yet another circumstance that 
goes against the case, that the collision took 
place just by the western bank. The wreck 
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Singara has been located and shown on 
the map by Mr. Oag and everybody accepts 
the position of the wreck as being accurate. 
The distance of one end of the Singara 
from the western bank is about threee 
eighths of an inch. The map is on the 
scale of one inch to 526 feet. This end ig 
therefore 193 feet from the western bank. 
The other end is still further away. The 
evidence of Faiz Ahmed is that after the 
impact the Singara broke adrift and drifted 
towards the south-west before sinking. He 
SAYS: 
“As aresult of the backw 
well ag the result of the eller ka lara 


“to drift towards the western side and began to turn 


turtle gradually. 

He added that she went towards the 
south and west. She did not sink imme- 
diately. Indeed she could not have sunk 


‘immediately if the collision took place 


above the bend as she is shown as having 
sunk some distance below the bend. It 
must also be remembered that the current 
would take the Singara towards the west 
owing to the curve of the river here. Now 
if the Singara had been struck four. five 
or ten fathoms from the west bank as 
stated on behalf of the River Steam 
Navigation Oo, Ltd. and if she drifted 
towards the west as stated by Faiz Ahmed 
she could not possibly sink where she did 
She would have sunk much closer to the 
western bank and would probably have 
been beached. The Singara must have 
been sunk north-east of where she is now 
lying. The evidence and the circumstances 
make this quite obvious. She must there- 
fore have been struck somewhere to the 
east of mid-channel. 


The evidence of Mr. Killick, the positi 
of the wreck and the inherent rabab I as 
and circumstances of the case leave no 
room for doubt in my mind that the 
collision did not take place near the 
western bank but that it took place somee 
where east of mid-channel. All the oir- 
cumstances show that Faiz Ahmed and his 
crew are lying when they describe how 
the collision took place. These witnesses 
have contradicted their former statements 
before the Magistrate. For instance 
Wajuddin eaid before the Magistrate that 
when he first sighted the Janardan she 
was in mid-channel. Now he says that 
she was a few fathoms from the west bapk. 
There gre many instances of such cone 
tradictions. The story told by Faiz Ahmed 
as to how the report in the logbook came 
to be written is obviously untrue, The 
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writer has not been produced, The report 
at the thana is a replica of the entry in 
the logbook both in substance and in 
language. Yes, Faiz Ahmed would have 
me believe that it was written out by a 
different person independently of the 
logbook. It wreuld be a waste of time to 
set forth all the contradictions, inconsis» 
tencies and falsehoods in the evidence of 
Faiz Abmed and his crew. It is sufficient 
to state that if an improbable story is told 
by witnesses of this description, no Oourt 
would believe such a story. In the present 
case their story is not only improbable but 
in View of the admitted and well-estab- 
lished circumstances impcssible in many 
material parts. I find therefore that the 
River Steam Navigation Co. have not been 
able to establish its case either as set out 
in the plaint or as simplified by the evis 
dence. 


Learned Counsel for the River Steam 
Navigation Oo. next argued that in any 
case be has succeeded in showing that the 
Sarang of the Janardan’ was guilty of bad 
navigation and of infringing Art. 21 ine 
asmuch as he did not wait below the bend 
until the Kharoti passed clear of the point. 
There are two difficulties in the way of this 
argument prevailing. In the first plave, 
Art. 21 upon which the River Steam 
Navigation Oo. relies does not apply in the 
present case. The Articte is as fclicws: 

“When two steam vessels, with or without flats 
in tow, meet in a narrow channel or at a place 
where the presence ofa third vessel makes it diff- 
cult to pass, the one going against the current 
shall slacken her speed until the other has passed 
clear or when meeting at the bend of a narrow 
river or channel the vessel going againgt the cour- 
Trent shall stop and remain under the point until 
the other vessel has passed clear.” 

Aura Sibsa at this part is not a narrow 
river or channel nor is it a place where the 
position of a third vessel would make it 
difficult to pass. The witnesses for the 
River Steam Navigation Oo, themselves say 
that this is not a Darrow river or channel 
and that there is no necessity at a place 
like Tiger Point for any vessel to tie ap and 
wait for another vessel to pass. In answer to 
questions put by me, Mr. Killick says that 
he would not call the river here a narrow 
river; he would call it a fairly wide river. 
When asked whether he would describe 
this as a narrow channel, he said: “Oh, no, 
certainly it isa very good river for navi- 
gation purposes.” He says that the bend js 
rather sharp, but that, “there is plenty of 
width in the river.” Mr. Killick is a master 
mariner who has spent six years on the 
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river, Next Mr, Oag, a witness for thi 
River Steam Navigation Oo. and a Rive 
Surveyor, makes the matter still more 
clear. Hesaysthat he has practical navi 
gating experience in Bengal rivers. In 
answer to questions put by me he says’ that 
the rivers width near Tiger Point wae 
1,5CO ft. and thatthe two flotillas coming 
from opposite directions could pass quite 
easily. The width according to him ig 
about twice the width in which oceanegoing 
vessels manoeuvre in Garden Reach. I then 
put the following qnestion to him: ‘Would 
it be necessary in a channel of this descrip- 
tion for one of the flotillasto tie up and 
wait for the other flotilla to pass?” He 
answered. “In my opinion there would be 
no necessity whatsoever.” Mr. Bird of the 
River Steam Navigation Oo, admits that 
the channel is fairly wide, but he says that 
if he were navigating a vessel against the 
tide at the point and heard a vessel coming 
from the opposite direction he would wait 
below the point He adds that if it was 
day time and he could see the course the 
other vessel was taking, he would not wait, 
This evidence makes it perfectly clear that 
the channel here is vot a narrow channel 
within the meaning of Art, 21. My atten- 
tion has been drawn by the learned Counsel 


for the River Steam Navigation Oo. to the 


casein The Rhondda (3), where it was held 
that the Strait of Messina was a narrow 
channel within the meaning of Art, 21 of the 
English Regulations for preventing colli- 
sions atsea. In holding: this view, their 
Lordships expressly stated that they did 
Dot propose to define what is a Darrow 
channel or to lay down what particular 
width or length will constitute it. In the 
present case, we are dealing with a river 
and not with the sea, If the standard 
adopted in the above-mentioned case were 
applied to rivers in Bengal then all rivers 
would be narrow channels and there would 
be no necessity for having special rules for 
narrow channels. The rules must be inter- 
preted with reference tolocal conditions and 
in a natural manner. Article 21 could, in 
my opinion, have no application where the 
Tiver is so wide that the two flotillas coming 
from opposite directions could safely pass 
on either side of it without risk of collision, 
When the river is one-fourth of a mile 
wide and deep enough to be navigated 
within a few fathoms of the banks, as the 
river near Tiger Point is, Art. 21 could, in 
my opinion, have no application. I have not 
lost sight of the fact that Joynal Abedin 
- (3) (1882) 8 A O 549; 49 L T 210; 5 Asp M O 114, 
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and Godu Barang who were examined on 


~ behalf of the East Bengal River Steam 


ick 


Navigation Oo. say that the proper thing to 
do would be to stop below the point and 
allow the vessel ccming with the tide to 
pass, but inthe face of the evidence of 
Mr. Killick, Mr. Oag and Mr, Bird, I havé 
no hesitation in holding that this was not 
& narrow channel within the meaning of 
Art. 21. 

The next difficulty in the way of the 
River Steam Navigation Oo. in this matter 
is this. Evenif this is a narrow channel the 
Janardan cannot be blamed for not wait- 
ing below the bend. The evidence of 
Mr. Killick is that the Janardan blew a 
long blast before taking the bend and that 
he heard no answering blast from the other 
side. Of course Faiz Ahmad and his crew 
say that they blew a long blast half amile 
or so before coming to the bend. This blast 
wes heard by nobody. I have no doubt that 
no long blast was blown by the Kharoti 
when she was approaching the bend. Had 
she dene so, Mr. Killick would most cer- 
tainly have heard it. The evidence of Mr. 
Killick is that he was very short of drinking 
water, He was anxiously waiting for an 
opportunity of taking water from any boat 
of the River Steam Navigation Oo., or India 
General Navigation Co. which may happen 
to be passing. It was a still night and he 
was on the look-out for a steamer. He was 
one-fourth of a mile below the bend, Ifa 
long blast had been blown near the bend, he 
would most certainly have heard it. He 
had no difficulty in hearing the sound of 
the propeller of the Janardan even before 
8, blast had been blown when the Janardan 
Was one-fourth of a mile away from the 
Glenapp. Now, Art. 11 of the rules framed 
under s, 9?, Inland Steam Vessels Act 
1917 (1 of 1917) says: “One prolonged blast 
shall be given to convey a warning in the 
following cases: (c) On approaching a 
bend in the channel.” The Sarang of the 
Kharoti did not observe this rule and those 
on the Janardan could not have known 
that any vessel was approaching the bend 
before she took the bend. It is true that 
just as she was about to take the bend, the 
sukhani of the Janardan saw the flow of 
a searchlight on the opposite bank of the 
river, but this he saw too late when the 
Janardan was nearly on the bend itself, 
When the Kharoti did not signal the fact 
that she was approaching the bend, there 
was no duty on the Janardan to tie up and 
wait below the bend.. 

I might dispose of another point taken by 
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thelearned Counsel for the River Steam Navi- 

ation Oo. The evidence given on behalf of 
the East Bengal River Steam Navigation Co. 
is that the Sarang of the Janardan was 
standing not on the bridge but on a platform 
near the bow of the vegsel and on the roof of 
the vessel. This platform is known, as the 
Tiktiki. The helsman was on the bridge 
receiving orders from the Sarang. Lhe helms» 
man steered the vessel, managed the searche 
light, signalled to the engine room and 
blew the whistle. It was suggested that 
this was not a proper arrangement and 
that it led to the inefficient navigation of 
the vessel. The assessors who sat with me 
stated that as long as there was the Sarang 
on the Tiktiki”® there could be no objec 
tion tothe arrangement and that orders 
could be given and carried out efficiently 
in this manner. The various controls 
within the pilot house or bridge are near 
one another as we saw on inspection of the 
vessel and there was no difficulty in one 
man operating on all of them, The Sarang 
on the Tiktiki would get an excellent and 
unobstructed view and his orders and 
signals could easily be heard and seen 
from the bridge. There is no substance 
in this point. Thus the River Steam 
Navigation Co, has entirely failed to 
establish its case. 

I now take up for consideration the case of 
the Kast Bengal River Steam Navigation 
Oo. As stated before, their case is that 
the Kharoti was being navigated on the 
east side of the river, that she crossed the 
bend without giving any signal and crashed 
into the Janardan flotilla below the bend 
and on the east side, of the fairway, a 


- Bhort distance away from the east bank. 


The witnesses who have been examined 
to establish this case have contradicted 
one another on so many points and have 
told such obvious untruths that itis im- 
possible to place any reliance upon their 
testimony. If the case of the Kast Bengal 
River Steam Navigation Oo. be true, then 
Mr. Killick not only saw the collision but 
was so near it as to be in danger of being 
involved in it. I would ‘ave to hold that 
Mr. Killick has told a tissue of lies when 
he denied having seen the collision. I have 
already given my opinion regarding this 
witness. He has, itis true, in some parts, 
not been strictly accurate, butI have not 
the slightest hesitation in preferring e his 
testimony to that of Mr. Ghose, his Ameri- 
can friends, or the crew of the J anardan 
flotilla. I am fully convinced fhat he did 
not see the collision, If the collision had 
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taken place below the bend and if he had 
Been it, he would not look for the wreck 
the next morning far above the bend 
knowing full well that the tide would 
have carried the Singara further south of 
the place where she was struck. In his 
map he shows the position of what he 
thought to have been the wreck and it is 
well above the bend. It is suggested by 
the learned Oounsel for the East Bengal 
River Steam Navigation Oo. that Mr. 
Killick deliberately made a false report and 
sketch mapin order to support the case 
that the collision took plage above the 
bend. Why Mr. Killick should adopt these 
elaborate, devious and dishonest devices 
is difficult to understand. In order to 
fasten the liability on the Janardan it was 
not essential to show that the collision 
took place above the bend and beyond 
the field of vision of Mr. Killick. If a 
false case had to be made, it could as 
easily be made on the footing that the 
collision took place at or below the bend. 

I find it difficult to believe that Mr. Kil- 
lick after seeing the collision would 
make out a case that it took place somewhere 
else cut of his line of vision, proceed to 
make a false report to the River Steam 
Navigation Oo, and finally mislead this com- 
pany by locating a wreck at a place where 
it could not possibly have been fcund. I 
have no hesitation in rejecting this argument 
of the learned Counsel for the East Bengal 
River Steam Navigation Co. and to hold 
that the collision occurred above the bend. 
I am strengthened in my view by the 
opinion of both the assessors to whom I 
am indebted for the valuable assistance 
which they gave meon technical matters 
during the trial. In their view the Singara 
having water-tight bulkheads and being 


fully loaded with jute would not sink ab 


once. Thejute would prevent the water 
rushing in rapidly and the different water- 
tight bulkheads which had not been holed 
would keep the flat above water for some 
time until the water got into the bulkheads 
algo. It isthe case of both sides that the 
Singara drifted for some minutes. Goda 
Barang of the Jogendranath says that the 
Singara and Jogendranath drifted together 
for some time, that the crew of the Singara 


jumped on tothe ‘Jogendranath’ and that 


the Singara sank shortly thereafter. In 
the Magistrate’s Court he said that the 
Singara drifted like this for ten or 
twelve minutes, Now the tide was running 
atabout 24° to 3 miles per hour and the 


Singara drifted down with the tide.. 
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Singara sank from 4 to ? of an inch below: 
the linethrough Tiger Point according to 
Mr. Oag’s map. This would be about 264. 
to 400 feet below this line. If she sank 
within five minutes of being struck and 
if the tide was running at 21 miles per 
pour, she must have travelled eleven 
undred feet. If she remained afloat for ~ 
ten minutes she would have travelled 
about two thousand feet. In the opinion 
of the asssssors the position of the wreck 
Singara shows that she must have been 
struck well about the bend and in this 
view I entirely agree. 

The story told of a collision taking place 
below the bend is, in my opinion, false. 
The evidence of Mr, Ghosh and his 
American friends is sometimes fantastic and 
often hopelessly contradictory in important 
matters. It is so confused and conflicting 
that no reliance can be placed on it. The 
confusion is due partly to forgetfulness, 
partly to a reckless disregard for accuracy 
and partly to a dishonest endeavour to put 
the entire blame on the Kharoti. I shall 
not set outin detail all the contradictions 
and inconsistencies in the evidence. Mr. 
Ghosh and his American friends all say 
that Mr. Killick came on board the Janar- 
dan after the accident and delivared him- 
self ofa series of statements which were 
most damaging to the case of the River 
Steam Navigation Oo. Although, according 
to the East Bengal River Steam Navigation 
Oo., Mr. Killick is virtually an employee 
of the River Steam Navigation Oo., never- 
theless he is alleged to have made 
statements to Mr. Ghosh and others 
which absolutely destroyed all chances 
of the River Steam Navigation (Oo. 
against the Hast Bengal 
River Steam Navigation Co and which 
threw the entire blame for the collision on 
the crew of the Kharoti, Why Mr. Killick 
should be so enthusiastically in favour of 
the Janardan as against the River Steam 
Navigation Oo. on that night it is impossible 
to understand. It is still more difficult to 
understand why he should suddenly change 
his attitude in the course of a few hours and 
send a report to the River Steam Navigation 
Oo. which is diametrically opposed to what 
he is alleged to have stated to Mr. Ghosh 
and his friends. He is alleged to have said 
to Mr. Qhosh and his friends that when the 
Kharoti passed him it was going very fast 
downstream with the tide and was on the 
wrongside of the channel. He also said. 
that he heard the Janardan signal that her : 
engines should be reversed. Mr. Killick ` 


igs 


emphatically denies having made these 
Statements. If Mr. Killick’s launch, the 

lenapp, was tied one-fourth of a mile 
below the bend—and I am fully satisfied 
that it was so tied—he could not possibly have 
seer the Kharoti pass him very fast.on the 


wrong side of the channel as the collision, 


took place far above where the Glenapp 
was. I might mention incidentally that 
Mr. Ghosh himself says that the Glenapp 
was anchored about one-fourth of a mile 
below Tiger Point. 

Again the evidence of Joynal Abedin, 
sukhani of the Janardan, clearly shows that 
Mr. Killick could not possibly have said 
that he saw the Kharoti pass him. Joynal 
Abedin says that the collision took place 
when the Janardan was abreast of or a 
little ahead of the Glenapp. If that be so, 
then the Kharoti could not have passed the 
Glenapp. Not only havé statements been 
foisted on Mr. Killick which he could not 
have -made, but there has been a 
dishonest attempt to show that persons other 
than Mr. Ghosh and his American friends 
had heard this statement. There is a written 
report lodged at the Thana containing these 
alleged admissions by Mr. Killick This 
report is signed not only by Mr, Ghosh and 
his friends but also by some of the crew 
including Sabu Sarang who says that he 
knew nothing as he was lying ill in the 
stern of his flat. The members of the crew 
Bay that they could not understand what Mr. 
Killick said to Mr. Ghosh and his friends, 
yet they are made to sign the statement to 
testify that they heard these admissions. 
When persons are guilty of manufacturing 
evidence like that, it is impossible to place 
any reliance on their testimony. I am 
perfectly satisfied that Mr. Killick made 
no such admissions. This portion of the 
evidence given by Mr. Ghosh and his friends 
is clearly false. 

I shall now touch upon the evidence of 
these persons as to where they were at the 
time of the collision. The evidence on this 
point is most contradictory and some, if 
not all of these persons, have been lying. 
Joynal Abedin says that at the time of the 
collision Mr. Ghosh and his friends were not 
on the bridge deck but somewhere below. 
He could not see them, Joynal - Abedin, 
it must be remembered, was the helmsman 
who was steering the Janardan from the 
pilot house on the roof of the vessel while 
the -Barang was in the ‘fore part of the 
vessel on the roof near the. bow on a 
platform called a tik-tiki. The pilot house 
or bridge is enclosed and has a little space 
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in front. Mr. Spalding says that he and 
Mr. were in front of the pilot house 
on the roof of the steamer at the time of the 
accident looking towards the bow of the 
vessel, He says that before that he was 
seated below on the lower deck. This is 
in direct conflict with Joynal Abedin’s 
evidence. He says that none of these 
persons were in or near the pilot house when 
the collision occurred. Mr. Ghosh says 
that he was on the lower deck in front of 
is cabin at the timeof the accident and 
that he and Mr. Spalding were sitting there 
just prior to the accident. He says that he 
cannot say where Mr. Spalding was at the 
exact moment that the collision took place. 
Dr. Balsley at first told an elaborate story 
of how he, Mr. Ghosh and Mr. Ghosh’s son 
were in the pilot house, 

Mr. Ghosh’s son was singing improvised 
songs. Mr. Ghosh and his son then went 
down and Dr. Balsley remained with the 
Captain. Later, he came down and went 
tothe bow of the ship. At that time he saw 
Mr. Ghosh and Mr. Spalding sleeping under 
their mosquito nets in the cabin. They did 
not get out of their beds till the collision 
had taken place, After some time, he cor- 
rected himself and said that he was not 
certain whether Ghosh and Spalding were 
in their beds, This is the sort of discrepant 
evidence that one encounters throughout 
when examining the statements of the 
witnesses of the East Bengal River Steam 
Navigation Oo, I might mention another 
contradiction in the evidence, Spalding 
Bays that he saw the light of the Glenapp - 
on the other side of the bend, His evidence 
is that the Glenapp was above the bend and 


-not below and that he could see her lights 


on the mast head from below the bend and 
across it as the land was bare and open, 
He is quite emphatic and says, “we could 
Bee across the bend and we remarked that 
she must be just round the bend.” Dr, 
Balsley says that the place was heavily 
wooded and one could not see across the 
bend. Mr. Ghosh says that the Glenapp 
was about a quarter of a mile below the 
bend and he puts her below the bend on his 
map. Further, it is well*established that 
the Glenapp had no mast at all and that 
her light was not on any masthead but was 
hanging from the anchor davit. I donot 
Propose to point out further contradictions 
in the evidence. The witnesses who deposed 
in Couxt on behalf of the Hast Bengal Rfver 
Steam Navigation Oo. were clearly 
interested in trying to put the entire blame: 
on the Kharoti. I was not impressed by 
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their demeanour and they have told an 
obvicus falsehood when they say that the 
collisiòn took place below the bend. I am 
unable to place any reliance on their evi» 
dence. 

There has been so much untrustworthy 
evidence given on both sides that it is not 
possible for me to come to any definite 
conclusion as to how the collision took place. 
All that I can definitely and safely conclude 
is that neither side has given the Court a 
true account of where and how the collision 
took place. This is not a case where the 
Court making allowances for exaggeration 
can arrive at a clear decision on the material 
parts of the case The parties have kept 
back from the Oourt the true state of affairs 
in such a way as to make it impossible 
for the Court to ascertain with certainty how 
the collisicn took place. In these circum- 
stances the cnly thing that I can do isto 


dismiss both actions. The parties shall 
bear their own costs, 
D. Actions dismissed. 
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Limitation Act (IX of 1908), ss: 19, 21—Acknow- 
ledgment by partner in going mercantile concern, tf can 
save limitation against firm. 

In a going mercantile concern a partner has an im- 
plied authority to make dh acknowledgment on behalf 
of the other partners and this is sufficient to save 
limitation in spite of the provisions of s, 21, Limita- 
tion Act. 

It is more so, when the acknowledging partner 
was throughout acting on behalf of the and made 
acknowledgments from time to time. 

[Case-law relied on.] 


9. A. from the decree of the District 
Judge, Rawalpindi, dated May 23, 1938. 


Mr. Dev Raj Sawhney for the Appellant. 


Mr. M. L. Sethi for Mr. Jat Gopal Sethi, 
for the Respondegts (Plaintiffs). 


sudgment.—The plaintiffs in this case 
sued the three defendants as partners of a 
firm named Ram Saran Das Malhotra and 
Brothers of Sri Nagar, for recovery of 
Rs. 1,900 on account of principal and interest 
due%o them in connection with clearipg and 
forwarding business done by them on 
behalf of jhe defendant firm. The suit has 
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been decreed by the Oourts below and from 
this decision Gul Saran Das, defendant 
No. 2, has preferred a second appeal. The 
learned Counsel for the appellant has raised 
two points: (1) that the alleged acknow- 
ledgment by Ram Saran Das, one of the 
partners of the firm, was not sufficient 
to bind the present appellant and bring the 
suit within limitation in view of the provi- 
sions of s. 21, Limitation Act, and (2) that 
there were certain transactions made on 
behalf of firms other than Ram Saran Das 
Malhotra and Brothers and the appellant 
was nt liable in respect of those trans- 
actions as he was nota partner in those 
firms. As regards the first point, the learns 
ed Counsel relied mainly on the wording of 
sub-s. (2) of s. 21, Limitation Act, according 
to which one of several partners cannot be 
made liable, 

“by reason only of a written acknowledgment signed 


or ofa payment made by or by the agent of any other 
or others of them.” 


Tne learned Counsel argued that in the. 
present instance there is only an ackoow ' 
ledgment by Ram Saran Das and not by 
the present appellant and consequently the 
acknowledgment of Ram Saran Das cannot 
save limitation. In support of this conten- 
tion, thelearned Counsel further relied on 
Thayammal v. Muthukumaraswami (1), and 
Mahomed Taqi Khan v. Raja Ram, 166 
Ind. Oas. 106 (2). The learned Oounsel for 
the respondents on the other hand contended 
that ina going mercantile firm a partner 
is presumed to have an implied authority 
to make an acknowledgment on behalf of 
all the partners and in view of this implied 
authority the acknowledgment by Ram 
Saran Das was sufficient to save limitation. 
He pointed out that the cases relied on by 
the learned Oounsel for the appellant did 
not relate to partners and were therefore 
distinguishable. He further relied on three 
decisions of this Court reported in Ganda 
Singh v. Bhag Singh Bhagwan Singh (3), 
Malan v. Mohan Singh, 158 Ind. Oas 261 (4) 
and Kuljas Ram v. Wishen Singh, 137 Ind. 
Oas. 771 (5), in which it was held that in 
a going mercantile concern a partner has 
an implied authority to make an acknowe 


D 53M 119; 131 Ind. Oas. 858; A I R 1929 Mad. 881; 
a L J 588; 30 L W 677; Ind. Rul (1930) Mad 
2 


@) 166 Ind. Oas. 108; A I R 1936 All. 820; (1936 
A J 1140; I L R (1937) All. 272; 1936 A L R 1008; 
A 359. 
(3)7 L 403; 99 Ind. Oas. 583; AI R 1926 Lah. 616; 27 
P L R 598. 
Ro 158 Ind. Oas. 261; A IR 1935 Lah. 547; 8R L 


(5) 137 Ind. Oas. 771; A I R 1932 Lah. 456; 38P L R 
584; Ind. Rul. (1982) Lah, 359 (1). 
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Medgment on behalf of the other partners 
snd this is sufficient to save limitation in 
m6pite of the provisions of s. 21, Limitation 
Act. To thesame effect is the view taken 
by the High Oourts of Bombay, Allahabad 
and Oalcutta in Premji Ludha v. Dossa 
Doongersey (6), Gadu Bibi v. Parsotam (1) 
and Bengal National Bank, Ltd. v Jatindra 
Nath (8). In the presentinstance it is clear 
from the record that Ram Saran Das was 
throughout acting on behalf of the frm and 
made acknowledgments from time to time. 
In view of these circumstances I hold that 
the acknowledgment by Ram Saran 
Das which has been relied on by the Courts 
below was sufficient to save limitation. 

The piea that there were certain trane 
sactions made on behalf of firms other than 
Ram Saran Das Malcotra and Brothers and 
that the appellant was not liable in respect 
of these transactions was not taken by the 
appellant in the trial Oourt and there was 
no issue on this point. The Couris 
below have, however, found that as a 
matter of fact Ram Saran Das was through- 
out acting as an agent of Ram Saran Dag 
and Brothers in connection with the busi- 
ness dcne by the plaintiffs. Therefore even if 
there were some other Grms on whose behalf 
orders were given by Ram Saran Das 
Malhotra and Protkera, tbat fact cannot 
prevent the appellant from being held 
liable along with tLe other partners of the 
defendant firm. In my opinion the decision 
of the Courts below was correct and I dise 
miss the appeal with costs. 


D. 


(6)10 B 358. 

(7) 10A 418; A W N 1888, 93. 

(8) 56 O 556; 121 Ind. Oas. 741. A IR 1929 0al 714: 
33O W N 413; Ind. Rul, (1930) Oal. 181, 


Appeal dismissed. 
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ABU BAOKER SAIT- Rauasponpgat 
Minor—Guardian—Debts contracted by guardian 
—Remedy of credttor—Whether can moea against 
minors estate—Debt incurred by guardian ba 
tmproving or developing minor's estate—Whether 
pre facie binding on such estate —Guardians and 
ards Act (VIII of (&90), a. 27—Money borrowed 
by guardian applied to minor's estate—S. 37, if gives 
direct relief to creditor against minor —Limitation 
Act (IX of 1908), s, 19—Guardian having authority 
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to borrow, whether can keep alive debt by acknowledg- 


nè. 

Gusrdian of a minor cannot enter intoa covenant 
or contract on behalf of the ward so as to impose 
a ‘personal liability’ on the latter, the expression 
to be understood in this context, as including a 
liability of his eetate as well. His right to Naba 
or sell the estate or even a portion of it depends 
on other considerations. The remedy of the creditor 

eis ordinarily, and except in exceptional cases, 
against the guardian personally though the latter 
could claim to be subrogated to the right of 
indemnity which the guardian himself might have 
in respect of moneys whether of his own or borrowed 
from others, which he had applied for those 
or of the estate which are permitted to him 
= iow. This is by its very nature a limited right, 
depending on the state of the account between the 
guardian andthe ward, and enforceable to the extent 
to which alone the guardian retains the indemnity 
unimpaired. In proper cases and where the guardian 
is also impleaded as a party to the suit, the right 
of subrogation could apparently be worked out even 
in the same suit and without the necessity for a 
fresh one. Otherwise the best that the oreditor can 
get ina guit where he has sued the minor direct, 
without impleading the rdian also as party, 
is a mere declaration that he is entitled to 
subrogation but not adecree executable against the 
minors estate by process of execution, It followe 
that even if the guardian incurs the debts for the 
necessary purposes of the minor's estate, this would 
not by itself entitle the creditor to obtain satisfaction 
from the estate of the minor direct, if his contract 
was with the guardian personally. Waghela Rajsanji 
v. Shekh Masluddtn (1), and Indur Chunder Singh 
v. Radha Kishore Ghose (6), relied on Inre Johnson 
Shermanv. Robinson (2), Raybould v. Turner (3), 
Dowse v. Gorton (4), Manindra Chandra v. Sudir 
Krishna (5), Ramajogayya v. Jagannadham Q9, 
and Inambandi v. Mutsadi (8), referred to, [p.73 f 
cols. 1 & 2.) 

The minor's estate cannot be made liable for 
moneys borrowed and spent for improving or 
developing it, as borrowing for such purposes would 

i tacte be beyond the powers of a guardian and 
ikely to endanger the corpus of the estate itself 

instead of preserving it. Moneys however borrowed 
for the necessary up-keep of the estate, and in order 
to prevent it from deteriorating would stand on a 
different footing. [p. 741, col. 1) 

Seotion 27, Guardians and Wards Act cannot be 
so construed as to afford a direct relief to a person 
whose Moneys were borrowed and applied to minor's 
estate by a guardian where the lender has dealt with 
2 guardian, without securing a charge or mortgage 
on the minor's property. Ammalu Ammal v. Namagıri 
Ammal (12) aharana Sri Ranmal Singjee v. 
Vadilal Vakatchand (13), and Viswanath Ganshet v. 
Raghunath Ganu (14), referred to. {ibid ] 

here a guardian has agen to borrow on 

behalf of the minor he can well be invested with 
authority to keep also the debt alive by acknowledg- 
ment. Annappa Gowda v. Sungadyappa (15), 
distinguished. 


A. against the decree of the Sub-Judge, 
Nilgiris at Ootacamund, dated April jl, 
1 934. 

Messrs. Westmoreland Wood and G. Raja» 
gopalan, for the Appellant. ° 


Mr. A, C, Sampath Ayyangary for the 
Respondent, š 
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“-Krishnaswaml Ayyangar, J.—Thia is 
-an-appeal by the plaintiff against the decree 
of: ‘the ' Subordinate Judge of the Nilgiris 
dismissing her suit, O. 8, No. 74 of 1933. 
That suit was filed by her in her capacity 
as executrix to the will of her late husband, 
J. Lornie who had died on May 19, 1933. 
My. Lornie appears to have been doing, 
while alive, a business in tea and coffee. He 
had'a tea factory of his own,. and was also 
advancing: monies to owners of tea and 
coffee estates,- in order to obtain fcr the 
purposes of his business the produce of 
those estates. It is alleged in the -plaint 
that-he advanced in the first mstancea 
sum of Rs. 15,000 to the defendant, a minor, 
on 8 promissory note execated on November 
17, 1924, by his mother,{Kathijabai. Whether 
at: the time she had been appointed 
guardian of theson is not known, though it 
is known she was in fact appointed the 
guardian of -his person as well as his pro- 
perty sometime in 1925. The. money Was 
advanced in order to enable her to discharge 
a debt of his father and also to run, improve 
and develop his Upper Yerragadu and 
Bygalony estates efficiently and so as to 
obtain 8 better’ return from them. A 
further sum Rs. 200 was, it is alleged, 
advanced on April 13, 1925, for the same 
purpcse. At the end of June, 1925, the 
amount remaining due to the plaintiff's 
husband after giving credit for monies and 
gocds: received from the guardian was 
Rs. 10,953-5-0. ! Ho | 

From July 4, 1925 onwards, he began, 
itis alleged, to make weekly advances for 
working,. improving and developing the 
estates, These advances were mostly in 
sums of Rs. 200 or 250 and were made to 
the Manager of the estate, one. Yusuf Sait, a 
near relation.of the minor appointed. by and 
acting presumably under the “instructions 
of the guardian, Kathijabai died on August 
5: 1925, and by order of the District Oourt, 
Coimbatore, dated December (10, 1925, 
Hanifa Bee, the -sister of.the minor was 
substituted-in her place. This, however, made 
ro difference in the dealings between Lornie 
and the minor's.estate which continued on 
the old basis. . Further-advances. were made 
and by August 31, 1926, it was found that a 

um of Ks, 24,912-13-0 was due by the 

efendant but-this sum, it is. pleaded in 
the plaint, was repaid by the subsequent 
payments and deliveries of produce, The 
actount of the dealings.which continued 
after that date resulted on a liaBility cf 
Rs, 36,24%-4-11 as upto March 31, 1931, 


With subsequent interest it swelled to 
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Rs. 46,895-7-6 by the date of the plaint and 
this was the amount claimed as due from 
the defendant together with further interest, 
Itis noteworthy that the promissory note 
referred to above which seems undoubtedly 
a good debt binding upon the minor is not 
founded upon in the plaint. Thé reason 
must be either the knowledge that a claim 
on the promissory note as such was barred 
by limitation or more probably the fear that’ 
it evidenced a personal obligation of the 
guardian not capable of being enforced 
against the minor or his estate. On its face 
it does not purport to have been made on 
behalf of the minor. Neither has any claim 
been made on the focting of necessaries 
supplied fcr the maintenance of the minor. 
The plaint proceeds entirely on the footing 
that the advances were made for the res 
quirements of the estate and not for 
those of the minor. 

On behalf of the minor defendant, the 
defence was entered bya third guardian, 
A. Rahim Sait, appointed in place of Hanifa 
Bese after her removal from the office. In 
the written statement the defendant ques» 
tions the right of Kathijabai to borrow on 
behalf of the minor either as his natural 
de facto or de jure guardian, It was pleaded 
that the advances to Ler as well as to Hanifa 
Bee were the result of an unauthorised 
arrangement before Lornie and Yusuf Sait 
for the benefit of the former-and in order to 
secure for him exclusively, the entire 
produce of the minor’s estates rather than 
in the interests of the minor. It was averred 
thatthe advances were’ unnecessary for 
working the estate and were not in fact 
applied for its benefit either. As regards 
Hanifa Bee it was also suggested that she 
did not take any part in the management 
of the estate at all, did not apply for or 
receive any advance-from Lornie, and did 
not, in fact, authorise Yusuf to borrow from 
Lornie or for that matter from any other 
person. It wes also pleaded that the claim 
was barred by limitation. Two issues were 
tried by the learned Subordinate Judge and 
they are: r : 

‘\1) Are the borrowings by or advances ,to the 
defendant's guardian from the plaintiff's late hus 
band trus, and do they or any of them bind the 
defendant ? (2) Is the euitor any portion of the 
claim barred: by limitation?” ; 

: Recording a finding in the negative on 
the firet and in the’ affirmative.on the 
second’ of these issues the Subordinate 
Judge has dismissed the suit and hence 
the.plaintiff has preferred the appeal, The 
Subordinate Judge considered three atek: 
tions ‘Under ‘the ‘first of the above issues, 


1939 


"hey were, whether the advances were in 
act made, whether they were made toa 
erson having authority to act on behalf 
Í the minor, and whether they were made 
or purposes binding on him. Ona consideras 
~on of the evidence he came to the conclu- 
lon that the advances were true and 
hough in fact made to Yusuf, they were 
«nade to him under circumstances which 
‘howed that he received them with the 
‘onsent and approval of the duly appoint- 
ad guardians. He accordingly held that 
he latter must be deemed to have made 
he borrowings, This finding by itself 
was not, however, enough for the plaintiff 
© succeed. For, on the third and the 
nost important point, the learned 
Judge found against the plaintiff and this 
aecessarily led to the dismissal of the 
3u1t. There can be no doubt as the learned 
Judge hus found, that the money or at any 
rate mcst of it was spent for some purpose 
or other connected with the person or estate 
of the minor. In the absence, however, of 
an averment in the plaint to the effect that 
any portion of the advances went towards 
the maintenance of the person of the 
minor, if is not permissible for the 
plaintif after the conclusion of the trial 
in the lower Oourt, or in the appeal here 
ko put forward & case of necessaries suppli» 
‘ed to the minor for his education or support. 
In fact there is no evidence on the record 
‘on this point except that indicated by two 
items of expenditure shown in the adminis- 
tration accounts filed into Court by Hanifa 
Bee as guardian. In Ex.Q relating to the 
period from April 1, 1928, to March 31, 1929, 
a sum of Rs. 4,917-12-0 is shown as a 
disbursement for minor children, H-account 
and in Ex. R covering the period from 
April 1, 1929, to March 31, 1930, a further 
sum of Rs, 3,767-8-0 appears to have been 
spent for the minor and his sister's account, 
It is not possible from these debits alone 
and in the absence of other evidence to 
conclude that it was out of the advances 
made by Lornie that these two disburse- 
ments were in fact made, as we find that 
both these accounts exhibit other borrow- 
ings from other persons also from which 
the disbursements could have been made. 
Some correspondence has been made avail- 
able to us in print, but it suggests clearly 
enough that whenever moneys were required, 
they were uniformly required for purposes 
connected with the estate and not for the 
maintenance of the minor. The learned 
Judge in the Oourt below is of opinion 
for reasons given by him in his judgment, 
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that the amounts spent on the minor 
according to the accounts were out of all 
proportion to the income from the estate. 
So they might well be. But we find it 
difficult to express any definite opiuion one 
way or the other in view of the paucily 
of the evidence adduced. Whether any 
‘portion of the minor's necessary expenses 
Came out of the advances made by the 
plaintiff's husband, and if so, how much 
of those advances represent necessaries 
actually supplied for the personal needs of 
the minor are questions which could have 
been, but have not ‘been explained by the 
evidence. They remain therefore in the 
region of mere speculation. In these 
circumstances we are unable to hold that 
any pcrtion of the advances have been 
satisfactorily made out to have been made 
or utilized for the personal necessaries of 
‘the minor defendant. 

To the extent towhich the advances are 
shown to have been made for the necessities 
of the minor’s estate, a claim could of 
course be sustained provided the proof is 
sufficient, and the procedure proper. The 
learned J udge has, as we have said, found 
in plaintiff's favour to this extent, namely 
that the monies were all spent for some pur- 
pose or purposes connected with the estate. 
He has not; however, found+that the borrowing 
was either reasonable or proper or necessary 
for the realization, protection or benefit of 
the minor's property. In factthe Subordie 
nate Judge has held that noman of ordinary 
prudence would have made or accepted 
these large, and in his opinion, unneces- 
sary advances in the Known circumstances 
He hasinstituted for a 
series of years a comparsion between the yield 
from; and the expenditure on, the estate as 
disclosed by the accounts kept by Lornie and 
has come to the conclusion that the expenses 


` were disproportionate to the yield, and 
- that there was a progressive increase Dotice= 
-able in the liability from stage to stage 


under the guardian’s management. He has 
also found that Lornie must have been 
fully aware of the growing weight of the 
indebtedness on the estate,on account of 
the advances which were lérge and incom- 
mensurate with the outturn, and that he 
must therefore have made them regardless 
of the interests of the minor. It appears 
to us that the conclusion that the advances 
were neither necessary nor beneficial to the 
minor ig not unjustified. The evidence èn 
this point has been canvassed before us in ~ 
great detail. On the basis of t&g figures 
available in the accounts maintained by 
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the appellant's husband ib was urged that 
the estate has been appreciably benefited 
by~ tLe advances So it may appear at 
first sight.: A closer scrutiny, however, shows 
that {hough there was a general increase 
in the yield of tea during the period bete 
ween -1925 and 1930, there was a distinct 
drop ~ noticeable in 1931, No attempt 
has been made in the Court below to 
prove how much of tte increase was due 
to` natural causes, hcw much to human 
endeavour, and how much to the financial 
aid received during the period. The drop 
in 1931 sapperts the inference that no 
sooner were the advances reduced or stopped, 
the- yield also began to fall in marked 
degree. It looks as if the monies received 
from Lornie did not bring about any 
permanent jmprovement in the yielding 
‘capacity of the estate. The advantage which 
16: noticeable in the earlier years appeais 
to have- been in, the main, temporary 
and did not last beyond those years. The 
benefit, if any, cannot therefore be said to 
have been real or substantial. 

Itis to be regretted that the defendant 
‘has not thought fit to assist the’ Court in 
the slightest degree. No accounts of the 
management were produced by the guar- 
dians,.and no evidence at all adduced to 
throw light on the nature of their manage- 
-ment.. We are in fact left in the dark as 
‘to how the monies were spent, We do not 
even know whether any accounts were 
- maintained by any of the guardians, The 
_ plaintiff's witnesses have not been able to 
gay anything more than that the moneys 
_were advanced for the purpose of the estate 
and ina general way spent on it. A fure 
_ther handicap has been added by the 
death ofLornie, the only person who could 
: have, explained the situation. In these 
circumstances the attack of the defence that 
_Lornie had acted in making. the advances 
from, motives of pure self- interest and in 
utter disregard of that of the minor could 
not be and’ has not been seriously or suffi- 
ciently met, With his knowledge of such a 
. business undertaking, and of the informa- 
tion which he must have obtained regarde 
ing the income and expenses of the estate 
it is unbelievable, it was urged for the 
respondent, that he advanced the monies 
= with the intention of holding the estate 
- liable, if he had known, as he must be 
l presumed to have known, the limitations 
on the authority ofa guardian to bind the 
minor's estate by incurring debts. It was 
therefofe urged with considerable force that 
- ji must be a case of either reckless lending, 
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or undue confidence in the inlegrity of the 
guardian and that it was highly probable 
that to the guardians alone and not ‘tc 
the estate did he look for payment Thie 
is the question that has firat to bedeter 
mined. Bat before we do so we, may 
observe that we cannot accept the argument 
of the respondents th.t Lornie dealt, anc 
intended to deal not even with the guardiant 
but only with Yusuf personally in respect 
of the transactions under consideration. 
This is quite improbable as there is nc 
reason for thinking that Lornie was ignorant 
of the existence of the minor, his owner 
ship of the estate or of the fact that Kathi- 
jabai and Hanifa Bee were his guardiane 
1n succession. The position of Yusuf as.s& 
manager functioning under the directiort 
of the guardians must also have been well: 
known to him. We can find nothing on 
the record to suggest that Yusuf was : 
person of means to whom large sums coulo 
have been advanced with any prcspect om 
recovery. Even if he was, it is scarcely 
likely that Yusuf would have cnrosen tt 
incur a personal liability for the sake om 
the minor, or that Lornie was so ignorant om 
the true state of facts as to regard Yusu! 
asthe owner in spite of every one of . his 
letters describing him as a mere manager. 
The real question which has to be con 


‘sidered is whether as far as the lender i+ 
‘concerned, he advanced the loans in dispute 


to the guardians i in their personal capacits 


_and looked to them alone for payment bac} 


or whether he intended to secure for those 
advances the direct liability of the estate 
On the part of the guardians it is necessary 
to inquire whether they intended to binc 
themselves by a personal obligation wit: 
an ultimate indemnity to themselves ou 
of the estate or whether they or either o. 
them refrained from undertaking a persone 
obligation all along intending to make th 
estate and not themselves liable. A thir, 
alternative is not impossible, namely tha 
Lornie was so optimistic as to think tha 
the entire advance would be Te-paid to hin 
in the shape of the produce coming to hin 
out of the estate for a sufficiently long 
period. This last must be at once dismissec 
ag it rests on mere surmise unsupported bi 
any basis in the evidence. The other tw 
alternatives remain to be considered, It i 
to be observed that if the facts and circum 
stances make it clear that neither of th: 
guardians did infact deal with or purpos 
to deal with or affect the minor’ 
estate, whatever other remedy the lende 
may have, it is not open to him: t 
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Woceed directly against the minor of his 
state, Oa a question of this kind the 
IToposition to start from is that laid down 
n Waghela Itajsanji v. Shekh Masluddin 
l) at p. 56L namely that a guardian 
sanoct enter into a covenant or contract 
m behalf of the ward sə as to impose 
a “personal liability’ on the latter, the 
‘Xpression to be understood in this context, 
189 including a liability of his estate as 
well. Their Lordships’ observations are as 
tollows : 

“Now it was most candidly stated by Mr. Mayne 
«ethat there is not in Indian Law any rule 
whioh gives a guardian and manager greater power 
o bind the infant ward by a personal covenant than 
‘Xists in English Law. In pomt of fact, the matter 
aust be decided by equity and good conscience, 
yenerally interpreted to mean the rules of English 
Law if found applicable to Indian society and oir- 
sumstanoces. Their Lordships are not aware of any 
aw in which the guardian hag such a power nor 
lo they see why it should be so in India. They 
onceive that it would be a very improper thing 
o allow the guardian to make covenants in the 
lame of his ward, so as to impose a personal 
iability upon the ward, and they hold that m this 
ase the guardian exceeded her powers so far as 
ihe purported to bind her ward and that so far as 
this suit is founded on the personal liability of the 
alukdar (i. 6. the minor) it must fail.” : 


The effect of this passage is to deny to 
he guardian the authority to bind the 
ainor by a personal contract. His right to 
harge or sell the estate or even a portion 
f it dapends on other considerations which 
4 ia unnecessary to advert to in the pre- 
ent case. The remedy of the creditor is 
dinarily, and except in exceptional cases, 
n re Johnson; Sherman v, Robinson (2) 
gainst the guardian personally though the 
atter could claim to be subrogated to the 
ight of indemnity which the guardian 
aight have in respect of moneys whether 
f his ownor borrowed from others, which 
la had applied for those purposes of the 
state which are permitted to him by law. 
(his is by its very nature a limited right, 
lepending on the state of the account be- 
ween the guardian and the ward, and 
nforceable to the extent to which alone 
he guardian retains the indemnity unim- 
aired. In proper cases and where the 
uardian is also impleaded as a party to 
he suit, the right of subrogation could 
pparently be worked out even in the 
ame suit and without the necessity fora 
resh one: Raybould v. Turner (3), Dowse v. 


(1) 11 B 551 atp. 561;14 I A 89, 5 Sar 16 (P 0). 
(2) (4880) 15 Oh D 54846 L J Oh 745; 43 L 
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Gorton (4) and Manindra Chandra v. Sudir 
Kriskna (d). Otherwise the best that the 
creditor can get in a suit like the present 
where he has sued the minor direct, without 
impleading the guardians also as parties, is 
a mere declaration that he is entitled to sub- 
wogation but not a decree executable against 
the minor's estate by process of execution. 
The Privy Oouncil has further elucidated 
the point in alater case. In Indur Chunder 
Singh V. Radha Kishore Ghose (6) a minor 
was sued for arrears of rent due on a 
lease taken during his minority by „his 
grandmother and mother, the latter describe 
ing herself as the ‘mother of the minor,’ 
Though the issues raised in the trial Court 
involved the point whether the mother 
could bind the minor by contract, it was 
abandoned in the Higa Court and their 
Lordships observed ‘that such a contention 
Gould -not be sustained.’ As to whether it 
could not be sustained by reason only of 
the abandonment, or on account of the 
rule of law on the point, is not quite clear 
from the judgment, so far as we could see. 
About the end of the judgment, the following 
observations occur: 

“But in the present case the mother and widow 
of Gopi Mohun Ghouse (father of the eT 
were not dealing with and did not purport to dea 
with or affect his estate, but were incurring new 
obligations which it is now sought to transfer 
from them to the estate. It may be that as be- 
tween them and the infant, they might be able, in 
some circumstances to show. that the estate ought 
to bear the burden they had taken upon them- 
selves, but that is not the question raised in the 
case in which the plaintiffs seek to establish a 
direct relation between themselves and the estate 
of the infant, anda liability on the part of the in- 
fant now that he is of age, and of his estate, to 
fulfil the obligations entered into by the lessees 
(i. e the mother and: the grandmother) in their 
own names,” 

The claim to proceed against the estate 
of the minor was thus negatived. Two pro= 
positions of law appear to follow from this 
decision. Where the promisee or lender 
dealt with a person who was in fact a guard- 
lan, but dealt with him in his or her pere 
sonal capacity and gave him credit on that 
footing only, the remedy is against the 
guardian and the guardian alone. This was 
indeed the principle recognized in the pree 
Vious case. Secondly, that no direct recourse 
is available against the minor or his estate 
and all that the creditor has, 18 merely an 
indirect remedy on the principle of subro 


(4) (1891) A190; 60 L J Oh 745; 64L T 8099 
40 W RIT 


(5) 59 0,816; 136 Ind, Cas, 893; A IR #932 Oal 
182; 53 Oh J 589; 35 O WN 850; Ind, Rule (1933) 
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- gation. These two decisions of the highsst 
Tribunul sufficiently explain the true prin- 
ciple -of law to be applied. It follows that 
even’ if the guardians in this case had 
incurred the debts for the necessary pur- 
poses. of the minor's estate, this would not 
by itself entitle the creditor to obtain 
satisfaction from that estate direct, if his 
contract was with the guardian personally, 
16: is true that the Hinda Law and toa 
lesser extent and under perhaps more 
stringent conditions even the Muhammadan 
Law, appears to contain exceptions which 
have the effect of mitigating the rigour of 
the rule of law as enunciated by the Privy 
Oouncil: Ramajogayya v. Jagannadham 
(7) and Inambandi v. Mutsadi (8), But these 
exceptions are of no avail where the circum- 
stances as in this case point unmistakably 
to the creditor having dealt personally with 
the guardians, and noton behalf of the 
estate. In this view we are obliged to hold 
that the plaintiff cannot get a remedy in 
this suit even if the evidence warrants a 
finding in her favour that the debts incur- 
red were: all proper and necessary for the 
defendant's estate. 

-To start with, there is Ex. T the pro- 
missory:' note executed by Kathijabai, the 
mother of the minor, on November 17, 1924. 
Whether by that-timeshe had been appoint- 
ed guardian by Oourt is not, as we have 
already said, known: But it is significant 
that'in this documént which evidences the 
first | and the largest. single advance, 
Kathijabai describes herself as the widow 
of the minor's father, Haji Nur Mohammad 
Sait, and not as the mother or guardian 
ofthe, minor who had by this time become 
the. owner of the estate. under the will of 
the father. She appears to have signed 
the Promissory note also as Kathijabai 
simpliciter. Whether she wanted to ignore 
the will, with the intention of claiming for 
herself a share of the estate under Muham- 
madan Law, it is impossible to say. But 
assuming that she wasin fact holding at 
the time the position of a guardian, it is 
certainly singular that the promissory note 
which was accepted by Lornie should make 
no-reference at all -to the minor or to 
her guardianship. The form of the note is 
therefore definitely against the possibility 
of the parties to it having had any other 

WA 185; 49 Ind. Oas, 873 A IR 1919 Mad 
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liability in mind than that of the execute 
ant herself. We need not pause to consl- 
der whether the terms of the document 
notwithstanding. it is permissible for us to 
consider other circumstances in order to 
find out the true intention of the parties in 
this behalf [compare the observations of 
the Privy Council in Sadasuk Janki Das v. 
Kishen Pershad (9), at p. 669 with the deci- 
v. Nagamani 
Ammal (1U), at p. 916 and Satyanarayana 
v. Mallayya (IDJ. Assuming that we can 
take cther facts and circumstances intc 
account, even then itis dificult in this case 
to resist the inference that to the know- 
ledge of Lornie it was the guardians alone 
that were contracting with bim and that in 
their personal capacity. Reference may, in 
this connection, be made to his subsequent 
conduct which, to our mind, appears to sup: 
port the same inference. After he begar 
to deal with Kathijabai, he opened in hit 
books a ledger folio for recording the 
transactions between him and her. Thal 
ledger was headed ‘Kathijabai, widow 0: 
Haji Nur Mohammad Sait, Ooonoor.’ The 
first transaction entered in it is the advance 
of Rs. 15,000, under the promissory notes 
From that time onwards the accounts wert 
‘throughout continued under the same head 
ing right down to the very end: vide Ex, 
series, E series, F-l and G-1, the. last o: 
these accounts bringing us down to April 
1933, Even the death of Kathijabai mad 
no difference. For the name of Hanifa Be 
is not found substituted in place of th 
deceased Kathijabai even after the latter’ 
death, The entire absence of any referenc 


_ tothe minor in the accounts throughout th 


whole period of the dealings, is certain! 
a strong argument in support of .the vier 
that Lornie and the guardians dealt wit. 
each other on the footing that it was th 
latter alone that were regarded as the boi 
rowers. As against the inference suggeste 
by the promissory note and these accounti 
our attention hag not been called to an 
evidence, oral or documentary, tending th 
other way, that is, to establish that th 
guardians were not pleading their ow 
credit, but only the credit of the estate 1 
respect of these transactions, We are, ther 

(9) 46 O 663 at p 689; 50 Ind. Cas, 316; AIR 19 
P 0146; 461 A 33:290 L J 340; 17 AL J 408; | 
ML T 258: 836M LJ 429; 31 Bom L R 605; 1 U 
L R (P O) 37; (1919) M W N 310; 23 O-WN 987; : 
L W 143 {P O). 

(10) 39 M 915 at p. 916; 30 Ind. Cas, 574, A I R19: 
Mad 677; 18 ML T 216, 
-(11) 58 M 735; 155 Ind. Oas. 581; A I R 1935 M: 
447; 68ML J 540;(1935)M WN 34% 41L W 51 
7 RM 591 (F B.) | 
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fore constrained to hold that these transac- 
tione bound, and were intendéd to bind, the 
guardians alone and not the estate. 

We were anxious to find and afford, if we 
„could, some remedy to the plaintiff whose 
husband had advanced, as we have no 
doubt, considerable sums of money, most of 
which were, in all probability, spent for 
some purpose or other connected with the 
estate. It is unfortunate that neither in the 
plaint nor in the evidence at the trial, has 
any attempt been made to allocate to and 
Separate the purposes for which the loans 
had been utilised. As we have pointed in 
the opening paragraphs of this judgment, 
the plaint avers that the guardians borrow- 
ed the moneys to work, improve and deve- 
lop the estates Weare not satisfied that 
the minor’s estate could be made liabla for 
moneys spent for improving or developing 
it, asa borrowing for such purposes would 
prima facte be beyond the powers of a 
guardian and likely to endanger the corpus 
of the estate itself instead of preserving it. 
No authority has been cited for such a 
wide proposition. Moneys borrowed for the 
necessary up-keep of the estate, and in order 
to prevent it from deteriorating would of 
course stand on a different footing, and at 
one stage we were, though only tentatively, 
inclined to send down an issue to the lower 
Oourt for ascertaining on fresh evidence 
whether any allocation to this head of 
expenditure could be made, and if so to 
what extent. On further consideration, 
however, and in view of our conclusion that 
the guardians borrowed the moneys in 
their personal capacity, we had to abandon 
the idea as on this view the further enquiry 
would be purposeless. Further the respons 
dent has stoutly objected to this course, as 
tending to confer on the appellant an undue 
advantage: and an unjustifiable opportu- 
nity to mend her case and fillin the gaps 
in it. We are unable to say tnat this is an 
aspect ofthe matter which could not have 
been reasonably anticipated by the plaintiff 
in the Oourt below, and we are therefora 
unable to direct a fresh enquiry on mate- 
rials to be gathered and farnished at this 
late stage. We endeavoared also to see if 
s. 27, Guardians and Wards Act (VIIL of 
1880), could be so construed as to afford a 
direct relief to a person whose moneys Were 
borrowed and applied to minor’s estate by a 
guatdian, This again turned out a blind 
alley. The section appears merely to define 
and regulate the duties as between them- 
selves of the guardian of property and the 
minor, and there is nothing in its language 
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to warrant our taking the view that it wag- 
intended to abrogate the well-known prine, 
ciples of the law on the point to which we 
have already referred In this connection 
we may point out that s, 36, Trusts Act, 
(II of 1582), which contains language similar 
to that used in s. 27, Guardians and Wards 


“Act, has not been understood to afford a 


direct remedy to the lender. As observed, 
by Kumaraswami Nasiri, J. in Ammalyu 
Ammal v. Namagiri Ammal (12), at 
pp. 641, 642, there. does not appear to have 
been any case in which direct recourse has. 
been permitted in the case of a trustee or 
executor, under the provisions of the Trusts 
Act. Much less has there been any case 
where such a relief has been given where. 
the lender has dealt with a guardian, withe 
out securing a charge or mortgage on the 
minor's property. The contrary is suggested - 
by two decisions of the Bombay High 
Oourt, namely Maharana Sri Ranmal 
Singjee v. Vadilal Vakatchand (13) and. 
Viswanath Ganshet v, Raghunath Ganu (14). 
In saying this we do not mean in any. 
way to say anything which affects the 
guardian's power to charge or sell the 
estate, which, ‘as we have said, depends 
on other considerations to which we need 
not advert in this appeal. 

There remains lastly the plea of limi- 
tation which has been accepted by the 
learned Subordinate Judge. As the plain- 
tiff has failed to make out her main claim, 
it is perhaps unnecessary to deal with this 
point at length. We may, however, observe 
that whatever controversy there was as to 
the power of a guardian to acknowledge a 
debt on behalf of the ward, none could be 
urged after enactment of s. 21 (1), Limie 
tation Act, which has explained the exprese 
sion “agent duly authorised in this behalf” 
occurring in s. 19 of tbe Act.. Where a 
guardian has authority to borrow, he may 
well be invested with authority to keep 
the debt, alive also. Annappa Gowda v. 
Sangadyappa (15), referred to by the 
Judge was a decision rendered on the 
language of the statute of 1277, before 
the enactment of the news. 21, This point 
was not, we may also say, striously pressed 
by the respondent. What he did urge with 
a vebemence scarcely justified by the facts, 
was that the documents relied on as oon- 

12) A J R1918 Mad 300; 43 Ind. Oas. 760, 33 M L 
J 63lat pp. 41, 642; 22 M L T 391; 6 L W 723; (1918) 
M W N 110. , 5 


(13) 20 B 61. 
(14) A I R 1938 Bom, 344; 176 Ind. Oas, 880; 40 Bom, 
L R458; 11 RB 50. . ; 


(15) 26 B 221; 3 Bom L R817, | 
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taining the necessary acknowledgments and 
not been legally proved. Those dccuments 
‘are the two statements of accounts already 
referred to,namely Exs. Q and R filed by 
Hanifa Bee into Court in the guardiansbip 
Proceedings in pursuance of her obligation 
aS guardian. 
records of the Court and marked for the 
plaintiff at the trial: They purport to be 
signed in vernacular by Hanifa Bee, but 
her signatures to these statements have not 
been identified. Witness No. 4 for plaintiff 
who: referred to them in his evidence was 
apparently unacquainted with her signa- 
ture, and could only verify the handwriting 
of ‘Balay Mohammad who prepared the 
statement before they were submitted for 
Hanifabsi’s signature. Balay Mohammad 
is a relation of the minor and appears from 
the evidence to have also helped in the 
management of the estate. These facts raise 
& presumption in favour of their genuine- 
ness. Further these two statements are 
referred to in paras. :10 and 11 of the 
plaint as containing acknowledgments of 
hability by the guardian. The written 
Statement in para. 14 does not deny their 
genuineness but only refutes her knowledge 
of the contents. The genuineness of these 
documents must, therefore, be deemed to 
have been admitted in the pleadings. This 
is sufficient to dispore of this objection. We 
must, therefore, overrule tke plea of limita- 
tion. 

In view of our findings, the appeal neces- 
sarily fails and has to be dismissed with 
ccets. Jhe defendant has thus succeeded, 
but we cannot, however, help expressing our 
feeling that the result is due as much to 
the lack of -appreciation of the relevant 
principles of law, on the part of the appel- 
lant, as to the astuteness cf the defence. 


Nw8, Appeal dismissed. 


—_— 


OUDH CHIEF COURT 
Criminal Reference No 28 of 1939 
i October 2, 1959 
RaDHA KRIBANA AND BENNHTT, JJ. 
EMPEROR— UOMPLAINANT - 
teTsus 

l ABDUL—Acovsen . 

Criminal trial—Summons case—Omission to enter 
in summons Jull particulars with uhich accused is 
sk Wasa Wh oF iene lines Prial If accused is 

pê ne | S 
Sal uan Code (Act y of 1698). WADA Crimi: 

Merecmiicn in the summons to enter fn]] parti- 
culars of°the cflence with which the accused ig 
charged does not by itself vitiate the trial,‘ unless the 
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accused is prejadiced by such an omission or. by 
a defect in the proceedings at -the trial. Such 8 
defect is cured by s. 537,Oriminal Procedure Coda, 
The question whether the accused has been prejudiced 
or not should be the solè oriterion in such cass! 
Muhammad Sadig v. Delhi Electric Supply and Trac- 
tion Oo. (14), reliedon, Babulal Ohaukhant v. King- 
Emperor (15)and Atta Muhammad v. gak Jag Sant 
(16), referredto Hmperor v. Kunwar Rananjai Singh 
of Amethi (3), dissented from. Emperor v. Maiku Lal 
(1) and Lal Chand v. King-Emperor (2), Overruled. - 


Or. Ref. made by the Sessions Judge, 
Rae Bareli. 


The Government Advccate, for the Appels 
lant (Complainant). cree 
Mr. Nasirullah Beg, for the Accused. ."” 


Order.—This case has been referred 
by a learned Judge of this Court to a Bench 
of two Judges under s. 14 (2) of the Oudh 
Oourts Act for decision. ak 

The learned Sessions Judge of Rae Bareli 
on an application in revision -by one 
Abdul, who had been convicted by a Magis» 
trate under s: 16 of the Motor Vehicles Act 
and fined Rs. 15, reported the case to this 
Court under s. 438 of the Code of Oriminal 
Procedure and recommended that the, 
conviction of tbe applicant be set aside: 
and suitable orders passed in the case. -c- 

The reason -given by the Sessions Judge 
for this recommendation was that -the 
notice sent to the applicant merely men- 
tioned s. 16 of the Motor Vehicles Act, 
without referring to any rule or stating: 
any fact from which the applicant could 
have been aware of the exact nature of the 
ease against him. To support the conten» 
tion that this defect vitiated the trial, 
reference was made to the decision of a 
learned Single Judge of this Court in 
Emperor v. Maiku Lal, 1937 0. W. N., 283 
(1) 


f 


- The learned Judge of this Court who. 
referred the case to a Bench for decision 
referred also to another decision by’ a 
Jearned Single Judge of this Court in 
Lal Shand v. King-Emperor, 11 0. W.N., 
828 (2) which followed a decision by a 
Bench of the Allahabad High Oourt in 
Emperor v. Kunwar Rananjat Singh of 
Amethi, A. I. R. 1928 All, 261 3). In the 
latter case it was said that a summons 
issued by a Magisterial Court which ‘does 
not contain inthe form prescribed by the 
(1) 1937 OW N 283; 166 Ind. Cas. 978; 19870 L R- 
79; 9 R O 353: 38 Or. L J 326: 13 Luck 138. as 
(2)11 O W N 828; 150 Ind. Oas 941; 7R O75: 35 
Or L J 1161; A I R 1934 Oudh 870; (1934) Or. Oas. 
1156; 1934 O L R 656. 
948 All. 261;108 Ind. Oas. 230: 26 ALJ 
33 9 A 49 Or; 29 Cr. L J 857; 9 AI Or. R 341; 
IL T 40 All, 102. i 
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itatule particulars of the place where, the 
ime when and the nature of the offence 
tharged, may be disregarded by the person 
ummoned, and proceedings taken thereon, 
£ objected to, must necessarily be invalid. 
Che learned Judge who made the reference 
the Bench observed that it was not clear 
0 him why the proceedings taken on an 
nvalid summone : (if by proceedings is 
neant a trial) must necessarily be invalid 
f objected to. He further observed that 
10 reference was made in the Allahabad 
sase’ to s. 537 of the Oode of Criminal 
-rocedure which distinctly states that 
‘abject to certain provisions thsrein before 
sontained, no finding, sentence, or order 
passed by a Court of competent jurisdic- 
ion shall be reversed on account of any 
31101, omission or irregularity in the 
summons. He referred also to 8,351 of the 
Jode of Criminal Procedure, under which 
any person attending a Ori ninal Oourt, 
although not under arrest or upon a 
3ummons, may be detained by such Court 
ior the purpose of inquiry intoor trial of 
any offence of which such Oourt can 
take cognisance and which, from the 
evidence, appears to have been committed, 
and may be proceeded against as though 
he had been arrested or summoned. He 
added that in his opinion & summons jis 
nothing but an order to a person to attend 
a Court. Failure to put in sufficient 
particulars inthe summons may result in 
the accused coming before the Court not 
Knowing what case he has to meet. If 
then the offence as to which complaint 
has been made is not made clear to him 
or if he has not been given a proper 
opportunity to put in his defence, he may be 
prejadiced. 


We have been referred by the learned 
Counsel tos large number of cases, many 
of which, however, are not really relevant 
to the question under consideration. It 
has no doubt been held in several cases 
that certain action cannot be taken against 
an accused where the summons or warrant 
issued to him is defective. 

In re Abdul Rahim Beg, A.I. R.1920 
Madras, 352 (4) it was held that a summons 
which was not sealed as required bys 68 
of the Oode of Criminal Procedure was 
illegal and an order granting sanction to 
prosecute for disobedience to the summons 
was set aside, 

In Jagpat Koeri v, Emperor, A. I. R. 


“(4) ATR 1920 Mad. 352; 58 Ind. Oas. 528; 37M LJ 
§88; 10 LW 551; #1 Or. L J 800, 
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1917 Pat. 17 (5) which was not dissented 
from in a later Patna Ruling, Kartick 
Chandra Maity and others v. Emp2ror, A. I. R. 
1932 Pat, 175 (6) it was held -that a 
warrant signed by a Magistrate who was 
not the presiding officer of the Oourt 
within the meaning of s.75 is invalid, and 
‘a person arrested on such a warrant 
commits no offence in escaping from the 
custody ‘of the constable who arrested 
him. 

In Fattu and others vV. ‘Emperor, A. I, R. 
1932 All. 692 (7) the Allahibad High 
Court held that where no name or descripe 
tion of the person is given in the warrant 
the person arrested can have no knowledge 
that those who present the warrant are 


‘legally authorized todo s9, and therefore 


no offence can be committed in the 
circumstances under s. 225-B of the Penal 
Oode. 

A similar decision was given by the 
Oaleutta High Ooart iu Debi Singh V. 
Queen-Empress, I. L. R, 23 Oal. 399 (8). 


But none of these decisions is relevant 
to the question under consideration, which 
is merely whether when an accused has 
attended Court on a defective summons 
his trial is vitiated by reason of that 
defect. 

Nor are cases relating to defective 
proceedings in connection with searches 
and to defects in search warrants directly 
relevant, though the authorities to which 
we have been referred on this point mostly 
support the view that the trial which 
follows is not thereby vitiated (vide Alt 
Abbas alias Banney Sahib v. Emperor, 
I, L. R. 1 Lucknow 301 (9), Emperor v. Ali 
Ahmad Khan,I. L. R. 46 All. 86 (10) and 
Emperor v. Allahdad Khan, I. L. R. 35 ALL 
358 (11). 

We have been referred to some _ ate 
thorities tothe effect that when after the 
accused has attended and is put on his 
trial, the fall particulars of the offence 
alleged are not explained to him as 


(5) A I R 1917 Pat. 17; 39 Ind. Oas. 494;2 PL J 
487: 1 P L W 306; 18 Or, L J 526; (1918) Pat. 48. 

(6) AIR 1932 Pat. 175; 143 Ind. Oas 192; (1932) 
Or. Ons. 351; Ind. Rul. (1983) Pat. 129; 33 Or. L J 297; 
18 P LT 187. 

(7) AIR 1933 All, 692; 142 Ind. Oas. 887; (1933) A 
L J 1073; (1933) Or. Oas. 940; L R 14 A 9 Or. Ind, Rul. 
(1933) All 139; 34 Or. L J 455; 55 A 109. 

(8) 28.9 399. 

(9) 1 Luck 301; 100 Ind Oas 705; 29 OO 374; ATR 
1987 Oudhel32; 28 Or LJ 321, 

(10) 46 A 86; 81 Ind. Oas. 615; 31 A L J 858; AIR 
1924 All 214; 25 Or. L J 987. 

(11) 35 A 358; 19 Ind. Oas. 332; 11 A L J 443; 14 
Or. L J 236. ii ‘ dr ‘ʻa 
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required by s. 242 of the Oode of Oriminal 
Procedure, the conviction is thereby 
vitiated. - 


In King-Emperor v. Naa Sein, and others 
A.I. R. 1923 Rangorn 132 (12) the Magis- 
trate did not explain to the accused the 
particulars of the offerce of which the 
were accused and it was held that merely 
to tellthem that they were accused of an 
offence punishable under s. 19 of the 
Village Act was nota compliance with the 
provisions of s. 242. 

“In Gopal Krishna Saha and others: V. 
Mati Lal Singh ‘A.J. R. 1927 Oal. 196 (13) 
it, was held that the omission to state to 
the accused the particulars of the offence 


with which heis charged when he appears 


or is brought before the Court is on 
omission to comply with an express 
provision of the Osde as to the mode of 
trial and is mcre than a mere irregularity 
and cannot be cured by 8, 537, 

We entirely agree with the principle 
enunciated in the above two cases, but it 
seems to usto follow from them that an 
omission in the summons cannot by 
itself vitiate a trial, The trial can only 
be vitiated by a defect in the proceedings 
at the trial by which the accused is 
prejudiced. 

We are supported in this view by a 
case of the Lahore High Court (decided by 
Shadi Lal, O. JM, Muhammad Sadiq V. 
Delhi Electric Supply & Traction Co., 
A.I. R. 1929 Lahore 867 (14). In this case it 
was held that where in the summons 4 
wrong section was mentioned by mistake 
as the provision of law under which the 
accused was prosecuted, but where the 
Magistrate told the accused when he 
appeared in anewer to the summons, the 
correct section under which he was being 
prosecuted, the accused is aware of the 
case he has to meet and there is no such 
material irregularity as to justify the quash- 
ing of the conviction. 

In our opinion the provisions of s. 537 of 
the Code of Oriminal Prccedure_ are 
‘perfectly clear and applicable. It is 
provided therein, inter alia, that. subject 
tothe preceding provisions of the (ode, 
no finding, sentence, or order passed by a 
Court of competent jurisdiction shall be 
reversed of altered on account of any 

ee IR 1923 Rang. 182; 76 Ind. Oas. 1039, 4 U 
B R 137; 25 Or. L J 319. 

(13) A I R 1987 Cal. 196; 99 Ind. Oas 414; 310WN 
167; 44 OL J 575; 28 Or. L J 155; 54 O 359. 

(14) A PR 1929Laeh. 887; 116 Ind. Cas. 889; 30 Or. 
us 70% (1929) Or. Cas, 601; Ind. Rul. (1929) Lah, 
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error, omission or. irregularity in t 
summons or warrant unless such err 
omission, or irregularity has in fact occ 
sioned a failure of justice. We would al 
draw attention to the explanation to this se 
tion, which reads :— t 

‘Tn determining whether any error, omissic 
or irregularity in any proceedings under tk 
Code has occasioned a failure of justice, t 
Court shall have regard to the fact whether t 
objéction could and should have been raised at | 
earlier stage in the proceedings.” 

If any further authority is required — 
show that the question whether the accuse 
hae been prejudiced or not should be tł 
sole criterion in such cages, we would refi 
to two pronouncements of their Lordshi} 
of the Privy Council which, though delivere 
in different circumstances, may be considere 
of general application. 

In Babulal Chaukhani v. The King-Er 
peror, 19380.W.N., 416(15) their Lordshiy 
held, where a chargeof theft had not bee 
properly framed and separate charge 
should have been framed for separal 
offences committed on particular date 
that the objection to the irregularity of tt 
charge could not beentertained, no injustic 
having been inflicted on the accused. Ti 
irregularity could be cured under ss..2: 
and 537 of the Oriminal Procedure Oode c 
the finding that the accused had not bee 
prejudiced. 

In Atta Muhammadv. The King-Empero 
571. A., 71 (16) the appellant had bee 
convicted of an offence with whichke ha 
nct been specifically charged and he co! 
tended that he was thus deprived of tl 
opportunity of putting forward what mig) 
have been a successful defence. The 
Lordships rejected this plea, being of op 
nion that 

“There has been no departure from the requiremen 
of natural justice, and that there has been a tri 
which, in all substance, was feir and which h 
given the prisoner every real opportunity that | 
ye eae to understand the charge and make | 
defence’. 

We are clearly of opinion therefore th 
an objection of the nature put forward ; 
the present case must be considered | 
the light of the provisions of s. 537, and th 
the objection must be rejected unless.tl 


(15) 1938 OWN 416; 174 Ind. Oas. 1; AI R 19 
P O 130; 1938 A L R 309; (1938) A L J 382;10R P 
950: 19 P L T 343; (1938) 1 M L J647:390r LJ 4 
42 O W N 621; 1938 O L R 189; (1938) M W N 505; 4 
R 490: 67 O L J 161; 40 Bom. L R 787; 65 I A158; 
SL R476; IL R (1938) 2 Cal. 295 (PO). 

(18) 57 I A 71; 122 Ind. Cas. 17; A I R1930 POE 
Ind. Rul. (1930) P 097; 31P L R 150; 31 
31 L W 306; 32 Bom. L R 529; 7 O W N 299; 51 0 
ae M L J 363; 880 W N 565; 11 L 
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Person concerned can show that he has 
in fact been prejudiced by the defect 
alleged. With the greatest respect we 
‘must dissent from the view taken by the 
Allahabad High Court in Emperor v. 
Kunwar Rananjat Singh of Amethi, A.L R. 
1928 AJl., 261 (3) and by the learned Judges, 
of this Court in Emperor v. Maiku Lal, 
1937 O. W. N, 283 (1) and Lal Chand v. 
King-Emperor, 11 O., W. N. 828 (2). 

The facts in the case under considera- 
tion are these. A summons was iesued to 
Abdul to attend in the Magistrate's 
Court to answer a charge under s. 16 of 
the Motor Vehicles Act. Section 16 pros 
Vides that any one who contravenes any 
of the provisions of the Act or of any rule 
‘made thereunder shall be punishable (if 
no other penalty is elsewhere provided) 
with fine which may extend to Rs, 100, 
Section llof the Act empowers the Local 
Government to make rules under the Act. 
Rule 62 of the United Provinces Motor 
Vehicles Rules, 1935, msde under thig 
‘section, prescribes conditions for the 
registration of public service vehicles. and 
provides inter alia for the entry in the 
_ permit issued to the owner of the maximum 
‘number of passengers which may be 
carried in the vehicle. Rule 131 of the 
same rules provides that no driver, con- 
ductor or other person in charge of a 
public service vehicle shall drive or permit 
to be driven such vehicle witha number 
of passengers in excess of the maximum 
prescribed in accordance with r. 62 and 
entered in the permit issued. 

The case against Abdul was that ag 
driver of a certain motor lorry licensed 
to carry not more than 16 passengers he 
was found carrying 28 passengers in it on 
June 3, 1938, . 

The Magistrate submitted a detailed 
explanation in which he stated that the 
allegations of the presecution were fully 
explained to Abdul when he attended in 
Oourt. It has been contended ‘that we 
should nit take into consideration such 
statements by the Magis'rate as are not 
supported by the record and we are 
prepared to accept this contention, It is 
then argued that the record does not show 
that the Magistrate explained the nature 
of the offence to the accused and that we 
should presume from this that it was not 
explained to him. We are unable to make 
this presumption, The case was tried 
summarily and there is no provision on the 
form of a sunmary trial for any such note 
by the Magistrate. The Magistrate is 
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obliged under s, 242 to inform the accused 


of the particulars of the offence of which 


he is charged and the presumption in our 
opinion is that he did thie, Omnia 
praesumuniur rite esse acta. 


Apart from thie, proceedin g8 clearly show 


-that the accused cannot possibly have been 


under any mis-apprehension as to the Nature 
of the case against him, There were 
Several hearings and after, the first hearing 
the accused was represented by a Vakil, 
It is indeed admitted on his behalf that 
there is no reason to think that he did not 
know of what offence he was accused, 
There was no suggestion throughout the 
trial that the accused had been in any way 
prejudiced by the fact that full particulars 
of the offence had not been entered in the 
summons, 

The learned Sessions Judge rightly 
referred the case to this Oourt in view of 
the previous rulings on the point, but for 
the reasons which we have given, we have 
not been able to follow these authorities, 
We cannot find that there has been any 
such irregularity or illegality in the proceed- 
ings as would vitia'e the conviction and we 
accordingly reject the reference of the 
Sessions Judge, 


g. Order accordingly. 


CALCUTTA HIGH COURT 
Appeal No. 17 of 1939 
April 20, 1939 
EpGLEY, J. 
SUNDARPUR TEA ESTATE REPRESENTED 
By P. O. BARUA-—APPRLLANG 
Versus 
INDIAN TEA LICENSING OCOMMITTER 


— RESPONDENT 

Tea Control Act (VIII of 1938), 5.14 (2), Schedule 
— Crop basis for tea estate after enactment of Act 
of 1938, how to be ascertained, stated—“Fixed for one 

ear after investigation by Committee"—Nature of 
investigation explained — Initial crop basis figure 
under new Act how determined explained, 

In order to ascertain precisely what the Uommittes 
are required to dofor the purpose of calculating the 
crop basis fora tea estate after the enactment of the 
Tea Control Act of 1938, (1)it is first necessary in 
view of the Scheduleto the Act, to see what was the 
crop basis which was ascertained for the tea estate for 
the financial year 1937-38; (2) it must then be asoer= 
tained whether any higher figure has been fixed for 
any year after investigation by the Committee; (3) it 
must then be seen whether the crop basis figure for 
any of the years previous to 1937-88 had been fixed in 
accordance with the rules ander the Tea Control Act 
of 1933j,and, lastly, (4) it must then be ascertained 
whether the tea estate ig entitled toa addition of 
an allowance for special Se detérmined under 
rr. t4j and 5 framed underis, 33, of the old; Tea 
Control Act, 1983. [p. 748, col. 2.] 


746 


_ The use of the term ‘investigation’ in connection 
with the ascertainment of the crop basis of an estate 
suggests the necessity of careful scrutiny by the Oom- 
mittee of the statements furnished by an estate in sup- 
port of its application by an export quota, Whether or 
‘not an investigation had been held would be a question 
of fact to be determined as it arose, in the light of the 
circumstances of each case. Mere acceptance, with- 
out any detailed examination, ofthe o1iginal state- 
ments submitted by an estate in support of its ap- 
plication for a quota under r. 3of therules under 
B. 23 of the Act of 1933 would not ordinarily connote 
the idea of “investigation”. If, however, the accuracy 
of these statements had been questioned by the Oom- 
mittee and the estate had been required to supply 
further information under sub-s. (1) of s. 20 of the 
Act; or ifthe Committee had directed an inspection 
of the'estate for the purpose of verifying the original 
statements and, asa result of the further information 
thus obtained if the Oommittee had fixed the erop 
‘basis for the estate, it might in such cases, be rea- 
sonably held that the crop basis had been fixed after 
‘investigation by the Committee. [p 74, col 1.) 

The concluding words of cl.1 of the Schedule to 
Tea Ccntrol Act, must be taken to govern the whole 
of the clause and not merely the second alternative 
mentioned in the clause. It follows therefore that 
the initial crop basis igure to be determined under 
ol 1 will be either the orop basis for 1937-38 or the 
highest crop basis figure fixed for any preceding 
year whichever be higher plus, in either case, any 
hardship allowance which may have been allotted to 
the tea estate in the yearin question. {p. 750, col. 2.) 

{Intention of Legislature in granting hardship allow- 
ances, under the old and new Act explained], 


A. from the original order of the lndian 
Tea Licensing Oommittee, Royal Exchange, 
Calcutta, dated October 14, 1938. 


Dr. Radhabinode Paland Mr, 
Deka, for the Appellant. 


Messrs. S. M. Bose, J. A. Clough and 
Fanindra Mohan Sanyal, for the Respon- 
dent. 

Judgment.—This appeal is directed 
against the order of the Indian Tea Licens- 
ing Oommit'ee, dated October 14, 1938 
under which the Committee determined the 
crop basis of the Sundarpur Tea Estate in 
Assam to be 50,236 lbs. The appellant 
maintains that the Indian Tea Licensing 
Committee have proceeded upon a wrong 
basis of calculation and that ona proper 
calculation the crop basis for his garden 
should have been tixed at 55,886 lbs. at 
least. The appeal has been preferred to this 
Court under the provisions of s.7 (2), Tea 
Oontrol Act (Act°VIIE of 1938). It is one of 
the first of its kind as the former Indian 
Tea Control Act of 1933 wiich expired on 
March ‘31, 1938, contained no provision 
whereby an appeal was allowed to this 
Court. One of the most impoitent functions 
of “the Indian Tea Licensing Committee 
under the Act is to determine the crop basis 
ofthe tea estates to which the Act rélates 
as'it is with reference to the crop basis that 


Holiram 
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the export quota ofa tea estate has‘to be‘ 


‘calculated. The material section of the Act 


is s. 14 (2) which provides that 

“the export quota of a tea estate, that is, the total’ 
quantity of tea which may be exported by the: 
owner of the tea estate during the financial year, 


‘shall be an amount bearing to the crop basis of the” 


estate as determined by the Oommittee in accord- 
ance with the principles set forth in the Schedule< 
the same proportion as the Indian export allotment. 
for the financial year in question bears to the total | 
crop basis of all tea estates in India for that year.” ~ 

The Schedule to which reference is made. 
in s. 14 (2) of the Act isin the following. 
terms : wn 

“Orop basis mentioned in s, 14 (2) of the Act will 
include the following : (1) “The crop basis of a tea: 
estate for each financial year shall on and from: 
A pin 1, 1938, be the crop basis which was ascertain-. 
ed for euch tea estate for the financial year 1937-38, 
or the highest figure fixed for any year after 
investigation by the Oommittee, whichever be higher, 
in accordance with the rules under the Tea Control 
allowances for 
special hardship determined under rr. 4 and 5 
framed under s. 23, Tea Oontrol Act, 1933.” (2) 
Allowances for young areas, t.¢., tea planted from’ 
January 1, 1926, onwards to be added automatically 
in accordance with scales that may be fixed for 
different localities in the prescribed manner; (8) 
Allowances for low-producing areas as may _be 
determined in the prescribed manner.” E 


The rules for the purpose of regulating 
the manner in which the export quotas” of 
tea estates should be determined and inci- 
dentally, for determining the crop basis of: 
a tea estate under the Act of 1933 are con- 
tained in Notification No. 106-T’ (4))/33-(D), 
dated November 15, 1933. Under r. 1 (2) 
of these rules, the crop basis of a tea estate 
is defined as “the maximum production of 
a tea estate in any one of the years 1929, 
1930, 1931 and 1932 with the addition of 
an allowance for young clearings on the 
scale set forth in Sch. L” Schedule I 
prescribes certain allowances in'pounds psr 
acre for young clearings according to the 
years in which such clearings had been 
planted. On the basis of the above-men- 
tioned rules, the crop basis allotments made 
to the Sundarpur Tea Estate for the period 
during which the old Act was in force were. 
as follows :— 


| 


1933-34 21,530 lbs. 
1934-35 sed 23,930 ,, 
1935-38 sa 32,930 ,, 
1936-37 oii 22,930 | 
1937-38 re 26,330 ,„ 


It may be noted that the crop basis for 
1933-34 was fixed for that year after a 
local investigation directed by the Indiaa 
Tea Licensing Committees. It appears from 
a letter, dated November 3, 1933, - addressed. 


1939 
oy, the Licensing Committee to ths Assam 
Branch of the Indian Tea Association that 
whe crop basis for the estate had originally 
™een fixed at 83391bs. after making an 
«allowance in favour of the estate for young 
«clearings with an area of 10 acras only. 
The proprietor maintained, however, that 
30 acres of young tea had been planted by 
him in 1928 and 14 acres had been planted 
in 1929. He therefore claimed that, accord- 
ing tothe table contained in Sch. I to ths 
rules published under the Notification of 
November 15, 1933, he was entitled to a 
crop basis of 21,530 lba, The Committee 
then arranged that Sundarpur Tea Hstate 
should be inspected on their behalf by 
certain disinterested planters who, on 
December 14, 1933, reported in favour of 
the contention raised by the proprietor of 
the Sundarpur Tea Estate. In other words, 
they found that 30 acres of young tea had 
been planted in 1928 and 14 acres in 1929. 
‘Accordingly, on December 21, 1933, the 
proprietor was informed by the Indian Tea 
Licensing Oommittee that his crop basis 
for the year 1933-34 had been fixed at 
21,530 lbs. The following year, in 
accordance with the provisions of rr. 4 and 5 
of the rules under s. 23 of Act XXIV of 
‘1933 and with the sanction of the Governor- 
General-in-Counci], the proprietor was 
granted a special hardship allowance of 
9,000 lbs. in addition to his crop basis for 
that year of 22,930 Ibs. In the following 
two years the crop basis figure remained 
at 22,930 Ibs. and applications by the proe 
prietor for special hardship allowances were 
refused. As already pointed out, the crop 
basis figure for 1937-38 was increased to 
26,330 lbs. the reason for the increase being 
that, under the schedule to the rules 
mentioned above, the estate became entitled 
in’ 1937-38 to an additional allowance in 
respect of 17 acres of young tea which had 
been planted in 1934. 


The Tea Oontrol Act of 1933 expired on 
March 31, 1938, and was replaced by a new 
Act (Act VIII of 1938) which came into force 
from April 1, 1938. In order therefore to 
calculate the crop basis for 1938-39 it was 
necessary for the Indian Tea Licensing 
Committee to follow the provisions of the 
new Act and the rules framed thereunder, 
which were published under Notification 
No. 201 (3) Tr. (I. E R/38, dated July 16, 
1938. It is with reference to this calcula- 
tion for 1938-39 that the appellant maintains 
that the Indian Tea Licensing Committee 
have fallen into error. It is therefore 
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necessary to examine the relevant provi- 
sions of the present Act in order to 
ascertain precisely what the Committee are 
required to do forthe purpose of calculate 
ing the crop basis for a tea estate after the 
enactment of the Tea Oontrol Act of 1938. 
(1) In view of the provisions of the Schedule 


eto Act VIIL of 1938, which have already 


been quoted, it is firat necessary to see 
what was the crop basis which was 
ascertained for the tea estate for the 
financial year 1937-35. Io.the case with 
which we are now dealing, it is undisputed 
that the crop basis for that particular year 
was 26,330 lbs; (2) It must then be ascere 
tained whether any higher figure has been 
fixed for any year after investigation by 
the Committee. This is necessary because 
it is clear from the provisions of the sche- 
duie that the intention of the Legislature 
was that, ifthe crop basis figure for any 
of the years during which the old Tea 
Control Act was in force prior to the finan- 
cial year 1937-38, exceeded the crop basis 
figure for the latter year, the tea estate 
concerned should have the benefit of the 
higher figure. In this case it so happens 
that the crop basis figures for all the years 
before 1937-38 were lower than that for the 
latter year. It follows therefore that in 
making the calculation for the crop basis 
for 1932-39, the Indian Tea Licensing 
Committee were only required to take 
account of the figure for 1937-38, namely 
26,330 tb3, which is higher than any of the 
figures for the preceding years. 


With reference to this matter some dis- 
cussion took place during the argument of 
this appeal, a3 to the precise meaning of the 
words “fixed for any year after investiga- 
tion by the Committee.” The learned 
Standing Oounsel contended that, as far as 
this particular case is concerned, the only 
year in which it can be said thatthe crop 
basis figure was fixed after investigation by 
the Oommittee was the financial year 
of 1933-34, when the crop basis for the 
Sundarpur Tea Estate was fixed by the 
Committee as a result of a local investiga- 
tion, the report of which was submitted to 
them on December 14, 1933. If this con- 
tention was correct, the highest crop basis 
gare fixed after investigation by the 
Committee would be 21,530 ibs. In my view, 
the interpretation which the learned Stande 
ing Ooynsel seeks to place upon ‘hese 
words 1s too narrow. The above-mentioned 
figure, namely 21,530 ibs. was treated by 
the Indian Tea Licensing Oommittee as 


748 


ihe main basis of their calculations in 
respect of the crop basis figures for the 
sutsequent years during which the Act of 
1933 was in force and, according to my 
view, the effect cf the investigation of 1933 
continued during the whole of the period. 
that the Act of 1933 was in operation, The 
rules under the Act of 1933 contain an” 
express provision as to the nature of the 
investigation which should have been 
undertaken by, the Ocmmittee for the 
purpose of determining the export quote 
of a garden cr for fixing the crop basis, 
The use of the term “investigation” in 
connection with the ascertainment of 
the crop basis of an estate suggests the 
necessity of careful scrutiny by the Come 
mittee of the statements furnished by an 
estate in support of its application for an 
export quota Whether or not an investiga- 
tion had been held would be a question of 
fact to be determined as it arose, in the 
light of the circumstances of each case. 
Mere acceptance, without any detailed 
examination, of tte original statements 
submitted by an estate in support of {tg 
application for a quota under r.3of the 
rules under s. 23 of the Act of 1933 would 
not ordinarily connote the idea of “investiga- 
tion”. If, however, the accuracy of these 
statements had been questioned by the 
Committee and the estate had been 
required to supply further information 
under subes. (1) of s. 20 of the Act; or if 
the Committee had directed an inspection 
of the estate for the purpose of verifying 
the original statements and, as a result of 
the further information tbus obtained if the 
Committee had fixed the crop basis for the 
estate, it might in such cases be reasonably 
held that the crop basis had been fixed 
after investigaticn by the Committee. In 
the case with which we are now dealing, 
the facts certainly show that there had 
beén an investigation in 1933 and as the 
results of thie investigation had been 
adopted by the Committee as the basis ‘of 
their calculations for the subsequent years 
during which the Act cf 1933 was in force, 
it is reasonable to hold the crop basis of the 
estate for the fiancial year 1933-34 onwards 
was fixed after investigation by the Oom- 
mittee, It therefore follows that, as 
the Committee never had occagion to fix a 
higher crop basis figure for the estate than 
26,330 Ibs, this is the highest figure available 
tf the appellant as an initial basjs for the 
calculati of the crop basis figure 
for 193859, 

` (3) It must then be seen whether the 
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crop basis figure for any of tLe years pre 
vious to 1937-38 had been fixed in accord: 
ance with the rules under the Tea Contro 
Act of 1933. This is not a point of importance 
in connection with the case with which we 
are now dealing. The correctness of the 
crop basis figure for 1933-34 namely 
21,580 ibs. is not disputed and it appears 
tbat the figures for the three subsequent 
years, ramely, 22,920 tbs. were fixed 
automatically in accordance with the 
provisions of the Tea Control Rules unde 
8. 23 of the former Act and the Schedule 
annexed thereto, (4) Jt must then be ascer 
tained whether the tea estate is entitled to 
any addition of an allowance for special 
hardship determined under rr. 4 and 5 
framed under s. 23, Tea Control Act, 1933, 
It is with regard to this point that the 
Main dispute between the parties arises in 
connection with the present appeal. It is 
argued by the learned Advocate for the ap- 
pellant that as a hardship allowance of 
9,000 ths. was made in favour of the Sundar- 
pur Tea Estate for the year 1934-35, this 
figure should be added to the crop’ basis 
figure for that year, viz. 22,930 Ibs. which 
was fixed in accordance with the rules under 
the Tea Control Act and that the resultant 
total, namely, 31,930 ibs. should be treated as 
the crop basis figure for 1934-35. If this 
contention were correct, the appellant would 
be entitled to the benefit ofa higher figure 
than 26,330 ibs, upon which the Committee 
have based their calculations for 193839. 
It is further contended on behalf of the 
appellant that, as 8 hardship allowance bad 
orce been allowed, the addition of that 
allowance may be made to any of the 
crop basis figures calculated for any of the 
years during whichthe Act of 1933 was in 
force and, in this view of the case, it might 
even be added to tbe crop basis figure for 
1937-38, namely 26 330 ibs. I am unable to 
accept these contentions which have been 
urged on behalf of the appellant. From 
what has been stated above, it appears that 
the dispute is with regard to the method 
which should be followed in calculating the 
initial crop basis figure for 1938-39, which 
has to be ascertained according to the 
principles contained in cl. 1 of the Schedule 
to the new Ast. The appellant contends 
that the initial crop baris figure for 1938-39 
equals the highest available crop basis 
figure whether for 1937-38 cr for any 
preceding year plus any haidship allow- 
ance which lad ever been granted irrespec- 
tive of the yeatin which it may have been 
granted, 1, 6, on the facts of the present case 
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118 calculation is as follows :— 
: ` 26,331) highest available figure 
9,000 hardship allowance for 1934-35 


Total 35 330 
Alternatively, the appellant maintains 

“that the initial crop basis figure for 1938-39 
«quals the highest available crip basis 
“figure whether for 1237-38 or any precede 
ing year including any hardship allowance 
sthat may have been granted for the year to 
which the highest available figure relates, 
On this calculation the highest available 
figure reached by including the hardship 
allowance would be 

22,980 figure for 1934-35 

9,000 hardship allowancefor 1934-35 


Total 31,930 


“The contention of the Tea Licensing 
Committee on the other hand, is that the 
initial crop basis figure for 1938-39 must 
equal either the crop basis figure for 
1937-38 or the highest available crop basis 
figure for any preceding year, whichever 
be higher and they maintain that to the 
figure found tobe higher should be added 
any hardship allowance granted for the 
year to which the higher figure relates. 


Thus their calculation would be as 
follows : 
Figure for 1937-38 26,320 
Highest figure for any preceding year 22,930 
Highest figure available for the addition 
of the hardship allowance- - 26,380 


But no such allowance was granted in 


that year; therefore 26,330 must be taken 
as the initial crop basis figure for 193839. 


In my View the last method of calculation is 
the correct one. In the first place the 
argument on behalf of the appellant is 
based on the assumption that a special 
hardship allowance formed part of the crop 
basis under the Act of 1933 in respect of 


the year for which it was granted. I shall’ 


presently show that this was not -the 


intention cf the Legislature. On -the other. 


hand, it was clearly intended that these 
allowances should be excluded from the 
crop basis under the rules under s. 23 of 
the Act of 1933 and should only be granted 
for the purpose of increasing the export 
quota of a garden provided a separate 
application for such special treatment was 
made in respect of each year for which such 
special treatment owas claimed. The 
argument further assumes that a hardship 
allowance once granted would operate under 


the Act of 1933 to increase the crop basis. 


for a year subsequent to that in which it 
was granted. This is also fallacious. Under 


the Act. of 1933, the grant of a hardship. 
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allowance in no circumstances had any 
effect on the crop basis which had to be 
calculated strictly in accordance with the 
rules of 1933. The effect of the grant of a 
hardship allowance was merely operative for 
the year for which it was granted. It did 


„Rot necessarily follow that because such an 


allowance had been granted under rr. 4 and 
5 for one year similar allowances would -be 
made for subsequent years. In fact, we 
find, that in the present case hardship 
allowances were refused foreach year after 
the financial. year cf 1934-35. It follows 
therefore that the concluding words in 
cl. 1 of the Schedule to the new Act can 
Only permit hardship allowances to be 
added to the highest crop basis figure for 
any year in which such allowances for 
special hardship have actually been granted. 

The argument is also based upon a con- 
struction of cl. 1 of the Schedule which, in 
my view, is not warranted by the language 
which has been used by the Legislature. 
Under the Act of 1932 itis clear that the 
expression “crop basis of the estate’ had a 
somewhat more restricted meaning than it 
has under the new Act of 1938, The ex- 
pression is defined in the rules under the 
Act of 1933 as meaning “The maximum 
production of a tea estate in any one of the 
years 1929, 1930, 1931 and 1932 with addi- 
tion of an allowance for young clearings on 
the scale set forth in Sch. I. “Thus the 
ercp basis of the estate clearly did not 
include hardship allowance which might be 
granted with the permission of the Gover 
nor-General-in-Oouncil in accordance with. 
the procedure prescribed in rr. 4 and 5. 
The main object of the application of the 
rules was toregulate the manner in which, 
the export quotas of tea estates should be 
determined. Under r. 4 the Oommittee 
were empowered in cases of special hard- 
ship and with the permission of the Govere 
nor-General-ineOcuncil “to modify the applis 
cation of the foregoing rules,” i e. rr. 1 to, 
3. In other words, they might, in cases of 
special hardship, allot to a tea estate an 
export quota in excess of the proportion 
prescribed by r. 2, The method which. 
appears to have been normally followed in, 
order to effect this purpose was to. allot to 
the tea estute concerned a hardship allow- 
ance of a specified number of pounds over 
and abovethecrop basis figure, and then to, 
calculate the export quota figure on the 
basis of the crop basis figure plus e, 
hardship allowance. Although the Commite, 
tee were inthis way authorized te modify 
the application of rr, 1 to 3, they were not 
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permitted to modify the rules themeelves. 
It follows therefore that it would not have 
been open to them to include hardship 
allowances in the crop basis of a tea estate 
and thereby modify the definition of ‘crop 
basis of a tea estate" which is contained 
in r. 1 (2). The intention clearly was that 
these hardship allowances should be entirely 
distinct from the crop basis and should 
be allowed in exceptional circumstances 
for the purpose of enabling a tea estate to 
obtain an export quota larger than that 
to which it would be entitled under the 
ordinary application to the rules. 

The position has, however, been modified 
in this respect under the provisions of the 
Act of 1933. Under s. 14 (2) of the new 
Act, the crop basis of the estate must be 
determined by the Committee in accordance 
with the principles set forth in the sehe- 
dule. 
++ This schedule has already been quoted 
in extenso and it is clear from its terms 
that provision is now made in certain cir 
cumstances for the inclusion in the crop 
basis, cf special hardship allowances which 
had been determined under rr. 4 and 5 
framed under s. 23, Tea Oontrol Act, 1933, 
In order therefore to ascertain the precise 
extent to which the proprietor to a tea 
estate is entitled to benefit by the inclusion 
of these hardship allowances, it is necessary 
to construe carefully cl.{1) of the schedule 
with special reference to the meaning of 
the concluding words, viz., “With the addi- 
tion of allowances for special hardship 
determined under rr. 4 and 5 framed under 
B. 23, Tea Control Act, 1933.” Itis clear 
that the initial figure to be determined in 
calculating the crop basis under the new 
Act must be (1) the crop basis ascertained 
for 1937-38 or (2) the highest figure (1. e. 
the highest crop basis figure) fixed for any 
year after investigation by the Committee 
whichever be higher. The latter part of the 
clause, however, contemplates the addition 
of hardship allowances. The question there- 
fore naturally arises as to whether. these 
allowances may be added only to the second 
alternative figure Mentioned 
either ofthese figures. [have already dis- 
cassed the nature of these. hardship allow- 
ances withreference to the provisions of 
the rules under s. 23 of the Act of 1933 
and it seems to me anomalous to suppose 
tha} the Legislature could have intended to 
give the proprietor of a tea estate the bene- 
tit of any §ardship allowance which he may 
have been granted fora year previous to 
1937-38, and to deprive him of this benefit 
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if itsohappened that he had been granted 
such an allowance for 1937-33. I think 
therefore that the intention was to provide 
that, in calculating the crop basis under 
the new Act, any hardship allowance might 
have been granted either in 1937-38 or in 
the year for which the alternative highest 


ii figure had been fixed should be added to 


the crop basis figure for 1937-38 or alter- 
native to the highest figure fixed for any pre- 
vious year provided, of course, that a hard- 
ship allowance had actually been allotted to 
the estate in that particular year. In other 
words, in my opinion, the concluding words 
of c], 1 must be taken to govern the whole 
ofthe clause and not merely the second 
alternative mentioned in the clause. 

It follows therefore that the initial crop 
basis figure to be determined under cl. 1 
will be either the crop basis for 193738 
or the highest crop basis figure fixed for 
any preceding year whichever be higher 
plus, in either case, any hardship allowance 
which may have been allotted to the tea 
estate in the year in question. It ig, 
however, natural to observe that the 
words “whichever be higher” only govern 
that portion of the clause whereby it is 
to be determined whether or not the crop 
basis for 1937-38 is higher than the corres 
ponding figure for any preceding year or 
vice versa. The intention is, I thiak, that 
the addition of the hardship allowance 
should be made to the figure which is 
found to be higher and after this figure has 
been ascertained, In the case with which 
we are dealing, the highest crop basis figure 
during the whole of the period that the: 
Act of 1933 was in operation was 26,330 Ibs. 
viz. the figure for 1937-38, That must 
therefore be taken to be the figure to which 
it would have been permissible to adda 
hardship allowance if such allowance had 
been allotted in that year. No such allow 
ance was, however, made in 1937-38 and it 
therefore follows that the appellent is not 
entitled to any relief, In my opinion he 
would cnly have beea entitled to succeed if 
he had been able to show that the crop 
basis figure for his estate for any year 
before 1937-33 exceeded 26,330 lbs. He 
would then have been entitled to add tothe 
maximum crop basis figure any special 
hardship allowance which might have 
been made to him for the year to which 
maximum figure related. As it is, the 
highest crop basis figure for any year prior 
to 1937-28 was only 22,830 lbs. The initial 
figure to be included in the crop basis under 
Cl. l of the schedule must therefore be 
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maken to be 26,330 lbs. This has been 
‘done. The appellant is not entitled to the 
addition of any hardship allowance for 
1937-38 and in my opinion the crop basis 
for the Sundarpur Tea Estate has been 
correctly calculated by the Indian Tea 
Licensing Committee. No question arises 
with regard to the allowances which may 
be made under cls. 2 and 3 of the schedule. 
Such allowances as are admissible appear 
to have been correctly made, and in my 
view, the figure of 50, 236 has been rightly 
calculated as on crop basis for 1938-39 for 
the Sundarpur Tea Estate. 

, The appeal must, therefore, be dismissed 
with costs. Had it not been for the fact 
that both parties agreed to treat the docu- 
ments printed in the paper-book as evidence, 
it would have been necessary to examine 
witnesses and to hear this case to all 
intents and purposes as an original suit. 
In that event I would probably have directe 
ed ihat the costs should be taxed accord- 
ing to the scale for suits on the Original 
Bide of this Oourt. As it is, there have 
been two hearings for this matter excluding 
the day fixed for delivering judgment. In 
view of the circumstances of the case, I 
direct that the appellant do pay to the 
respondents, t. e. the Indian Tea Licensing 
Committee, a lump sum of Rs. 650 as costs 
plus an additional sum of Rs. 548-0; the 
latter sum represents the costs incurred by 
the respondents in connection with the 
preparation of’ the paper book. A decree 
based upon this judgment should now be 
drawn up and such decree will be executed 
as a decree made on the Original Side of 
this Courts ` aor 

5, Appeal dismissed. 


_ OUDH CHIEF COURT 
Oriminal Reference No. 32 of 1939 
August 17, 1939 
BENNHiT, J. 

‘Musammat RAQU MA AND OTAERS— OPPOSITH 
PARTIES— APPLICANTS 
versus 
Musammat GHIRRAI—OompPLainant— 
OPPOSITE Party 

‘Oriminal Procedure Code (Act V of 1898), a. 145 
—Proceedings under—Failure of complainant to 
attend on date fixed—Oase cannot be dismtssed— 
Magistrate finding that there is apprehension of 
breach of peace~His duty to enquire into possession 
und pass orders —Passing of such order when un- 
necessary, atated—Procedure to be followed in cases 
under s. 145, 

There is no provision in s. 145, Oriminal Proce- 
dure Code, which would warrant the dismissal of 
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the cage merely because the complainant failed to 
attend. The order of the Magistiate dis- 
missing the cass for default of the complainant is 
ultra vires, and consequently the question of the 
subsequent revival of the case on the application of 


the complainant does not arise. 


Once & Magistrate bas found in proceedings 
under s. 145, Criminal Procedure Oode, that there 
is an apprehension of a breach of the peace, ıb is 


è his duty to inquire into the possession of the par- 


ties and to pass orders accordingly either under 
s. 145 or under s. 146. It becomes unnecessary for 
him to pass such an order with regard to possessicn 
only on his being satisfied either that there is no 
longer any apprehension of a breach of the peace 
or that no dispute between the parties exists or has 
existed. The mere fact that one of the parties was 
absent on the date fixed does not entitle a Magis- 
trate to dismiss proceedings under s. 145 when 
there has been a definite finding that there is an 
apprehension of a breach of the peace. 
proceedings under s. 145, Oriminal Procedure 
Code, Oourts should only follow the procedure pre- 
scribed for summons cases where it is convenient 
to do so. There is no provision in the Oode which 
rescribes that the same procedure should be fol- 
owed, andthe provisions of s, 145 clearly indicate 
that the same procedure cannot always be followed 
throughout. Surjya Kanta Acharjee v. Hem 
Ohunder Chowdhry (1) and Tarapada Biswas v., 
Nurul Haq 12), referred to. 


Or. Ref. made by the Sessions Judge of 
Gonda, l 


Mr. Akhlayue Hussain, for Musammat 
Raquma. 


Mr. K. L Nigam, for the Opposite Party. 


Order.—This case has been referred 
by the learned Sessions Judge of Gonda 
in connection with an order passed by a 
Magistrate in a case under a 145 of the 
Code of Orimjnal Procedure. 

Proceedings under this section were taken 
against Musammat Raquma and others on 
the comp:aint of Musammat Ghirai support- 
ed by a Police report that there was an 
apprehension of a breach of the peace. 
lt is not contended that the Magistrate 
was not justified in taking proceedings 
and issuing a preliminary order under 
pubes, (1) of s. 145. 

It appears thal when the case was taken 
up on the date fixed, the complainant 
Musammat QGhirrai was absent and the 
Magistrate thereupon passed the following 


order: 

“Complainant absent. Oomplaint dismissed. 
Attached property to be returne to the person or 
persons from whose possession ıt was taken,” 


On the same date, namely February 29, 
1939, Musammat Ghirrai applied for restora- 
tion of the case and explained that her 
absencé earlier in the day was not deliberate, 
The Magistrate accepted her éxplanation 
and restored the case, setting aside his 
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previous order of dismissal. This order was 
passed on May 10,1939. 

An application in revision was then filed - 
by Musammat Raquma before the learned 
Sessions Judge. 
was no provision in the Oode of Oriminal 
Procedure empowering a Magistrate to 
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definite finding that there is an apprehen- 
sion of a breach of the peace. 

The learned Sessions Judge appears to 
have considered that the same procedure 


He pointed out that there. should be followed as in complaint cases 


but there are numerous authorities in support 
of a contrary view, and at most it seems 


Testore a complaint or other criminal pro- “to have been laid down that Courts should 


ceedings dismissed for default. ‘The plea 
taker before the Sessions Judge on behalf 
of Musammat Ghirrai apparently was that 
the Magistrate had inherent -jurisdiction 
to rectify the mistake committed by him 
in making the order of February 22, and 
also: that it was his duty to come to a 
conclusion as to which of the parties was 
in possession of the subject-matter of 
dispute. The learned Sessions Judge referr- 
ed to sub-s. (4) of s 145 and also tos. 146, 
but concluded that even if the order of 
February 22 was one which the Magistrate 
should not have passed, ke had no jurise 
diction under any of the provisions of the 
Oode of Criminal Procedure to set aside 
that order and revive the proceedings. 
Therefore in his opinion the order of May 
10, 1939, cannot stand, 


I agree with the learned Sessions Judge 
that there is no provision in the Code of 
Oriminal Procedure which would in terms 
justify the revival of the case, but it ceems 
to be clear that there is equally no provi- 
sion in the Code which would warrant the 
dismissal of the case on February 22. Once 
a Magistrate has found that there is an 
apprehension of a breach of the peace, it 
is his duty to inquire into the possession 
of the parties and to pass orders accords 
ingly either unders. 145 or unders. 146. 
It becomes unnecessary for him to pass 
such an order with regard to possession 
only on his being satisfied either. that there 
is. no longer any apprehension of a breach 
of the peace or that no dispute between the 
parties exists or has existed, 


It is said on behalf of the opposite party 
that the Magistrate had no material before 
him on which to base a decision as to 
possession, since no evidence was adduced 
‘by the complainant, There is nothing, how- 
ever, to show that the opposite-party was 
not herself present on the date fixed and had 
not brought evidence, and in any case 
it. was open to the Magistrate to procure 
evidence, if he thought it necessary, under 
8. “540. The mere fact that ong of the 
parties was absent on the date fixed dces 
not entiflé a Magistrate to dismiss proceed- 
inpgs,,under_.s. 145 when there -has been a 


only follow the procedure prescribed for 
summons cases where it is convenient to 
do so. There is no provision in the Oode 
which prescribes that the same procedure 
should be followed, and the provisions of 
5. 145 clearly indicate in my opinion that 
the same procedure cannot always be follow- 
ed throughout. 

In Surjya Kanta Acharjee v. HemChunder 
Chowdhry, (I. L. R, 30 Oal. 508) (1), the 
Oalcutta High Court observed: — 

“It appears to us that it cannot be laid down as a 
Tule of law that proceedings under Ohap. XII of 
the Criminal Procedure Oode should be regarded, as 
to procedure, as summons caseg, and we do not under- 
stand that in the cases to which reference has 
been made the Court intended to do more than lay 
down a ruleof convenience in a case where special 
provision was not made by the law.” 

In Tarapada Biswas v. Nurul Hag (I. L. 
R. 32 Oal. 1093) (2), the same High Oourt 
observed: ` 
_ “When, however, we turn to s. 145, which finds a 
place in the chapter on disputes as to immovable 
property, we find that the Oode does not specify 
that the procedure to be followed is either that 
prescribed for summons cases or warrant cases. On 
the other hand, cl. (4) of the section provides that the 
Magistrate shall receive the evidence produced by 
the disputing parties, consider the effect of suoh 
evidence, and take such further evidence, if any, 
ae he thinks necessary. The conclusion seems to 
us to be irresistible that, although the Legislature, 
in cases for the taking of security for keeping the peace 
and for good behaviour ae also in oases of public 
nuisances, has expressly provided that in some specifled 
instances the procedure prescribed for summons caged 
and in others the procedure prescribed for warrant 
cases shall be followed,......00. yet the Legislature 
has delibarately omitted to extend the procedure 
prescribed for, summons cases or warrant cases tc 
proceedings under s. 145. This difference is un- 
doubtedly remarkable, and if it were necessary tc 
geek the reason for this distinction, it would nol 
be difficult, in our opinion, to find ıt. Section 14! 
was intended.to provide a speedy remedy for the 
prevention of breaches of the peace arising out ai 
disputes relating to immovable property. The Code 
contemplates a determination of the question ol 
possession without any reference to the merits o. 
the respective olaims ofthe disputing parties to a 
Tight to possess the subject of dispute.” 

Tnere is no provision in 8, 145 which 
-would warrant the dismissal of the case 
merely because the complainant failed tc 
-attend, and .I am of opinion therefore that 
the order of the. Magistrate of February 


t 


(1) 30 O 508: 70 W N 405; 
- (3) 32 O 1093; 23 O L J 280. 
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s 1939, was ultra vires, and consequently 
© .question of the revival of the case 
168 not arise, 
1 accordingly set aside the order passed 
7 the Magistrate on February 22, 1939, 
gethér with the subsequent order passed 
# him on May 10, 1934, and. diract him 
continue proceedings from the stage 
‘ached prior to his order of February .22, 


” ta 
` 


B.. l Order set aside, 
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LAHORE HIGH COURT 
Second Appeal No. 1583 of 1938 
; March 13, 1939 
DALIP SINGH, J. 
LABH SINGH—DEFENDANT — Å PPRLLANT 
i versus 7 : 
HASSU AND OTHERS —PLAINTIPH3— 
l RESPONDENTS, | 
Punjab Tenancy Act (XVI of 1887), ss. 59 (9), 20 
Widow transferring her fractional share ‘tn 
cupancy tenure to sole landlord—Tenancy, ìf 
tinguished—Right of reversioners to, challenge 


ansfer, < j f à 
There is no distinction in the matter of trans- 
c of, occupancy tenure between the right of 
male tenant and the right of a widow. For, 
ough it is usualto speak of the life tenancy. of 
widow, actually the widow's estate is not a life 
tate, as Known to the English Law, but she fully 
presents the estate and is competent to deal with 
and if her action extinguishes the tenancy then 
‘viously there is nothing left for the reversioners 
Challenge as in the case of the alienation 
z the aie tenant. Where, however, the widow 
6 only.a fractional share in the tenancy, the 
ansfer by:her of such a share tothe sole landlord 
9s not extinguish the tenancy, since the landlord 
‚a landlord gua one tenanoy; and the reversioners 
iye & right to challenge such a transfer. Mott 
1l v. Kartar Singh (8), relied on, [p.'754, col. 1] | 
[Oase-law referred to.) . ar 


8, A. from the decree of the Second Addis 
onal District Judge, Lyallpur at Sheikbu- 
ura, dated August 2, 1938, i 
Mr. shamatr Chand, for the Appellant. 
Malik Barkat Alt, for the Respondents. — 


Judgment.—In this case the widow of 
1 occupancy tenant, who had a one-fourth 
are in the occupancy tenancy, sold her 
iaro to the sole landlord. -The plaintiffs 
e the co-tenants and reversioners ofthe 
st male-holder and they brought a suit 
iallenging the alienation on the ground 
at it was without . consideration and 
ecessity and should not affect their- revers 
onary rights. ‘The trial Oourt ‘held that 
ie- alienation was without necessity, but 
3 the landlord was the alienee therefore 
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the right of occupancy had become extinct 
and therefore the plaintiffs had no locus 
standi to impugn the sale. It therefore dis- 
missed the suit with cost. On appeal the 
learned Additional District Judge held that 
the positions of a male occupancy tenant and. 
æ female occupa cy tenant were different, 
that the sale by the widow of the rights of 
oscupancy only amounted to an abandone- 
ment and that as soon as her estate 
determined, the reversioners came in and 
therefore they could control the alienation 
by the widow, there being no extinction, 
presumably of the tenancy. The landlord hag 
come in second appeal and a somewhat 
difficult question arises. 

There have been various Full Benches on 
the question of the interpretation of the 
relevant sections- of the Punjab Tenancy 
Act. They are Didaru v. Banna (1), Karam 
Din v. Sharaf Din (2)-and Nihal Singh v. 
Khazan Singh (3). Itis net necessary to go 
in detailinto these judgments: itis sut- 
cient to state that the result is that a sale by 
a male occupancy tenant toa stranger can 
be challenged by the reversioners if by 
custom they are entitled to do. so; that a 
sale of an occupancy tenancy by a male 
tenant to the landlord cannot be challenged 
by the reversioners because the tenancy is 
extinguished, and that a sale made in com- 
pliance with the provisions of s. 53 or s; 54 
even to astranger by a male tenant cannot. 
be challenged by reason of the statutory. 
provisions embodied io s. 57. As. regards 
the widow's alienation it was held in [shar 
Singh v. Lal Singh (4), that a widows aliena- 
tion was void by reason of the provisions 
of s. 59 (3), Tenancy Act. In Thakur Singhv. 
Bihart Lal (5), another Division Bench held 
that the provisions of s. 60 showed that a 
transfer by the widow was only voidable 
and not void. This raling was followed in 
Thando v. Hasham Ali (6), a Single Banch 
ruling—and Thando v, Hasham Ali (6), was 
approved by a Division Benoh in Hargobind 
v. Gurdas Mal (7)., Iftherefore the transfer 
by a widow is only voidable and not void, 
it would seem that, in the oase of a widow 
transferring toa stranger, the reversioners 
would have a customary right to contest the 


alienation provided they had a customary 
- (1) 81 P R1896 (F B). 
: | 89 P R 1898. - f 
3) SAP R 1903 (F B). ` 
(4) 39 P R 1898, . ; l 
` (5) 44 P R 1917; 39 Ind, Oas 163; A I R1917 Laf 
403; 51 P I R1917. er 
2 (6) AIR 1930 Lah, 942; 130 Indj Osa®517; Ind, 
Rul. (1981) Lab, 809:- . 
(7) A T R 1996 :Lah, 70; 155 Ind, Oas. 836; 37 P L R, 
403, 7 R U 776, E 
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right to contest alienations. In the case of 
an alienation by the widow to the lerdlord, 
it would follow that the tenancy being 
extinguished, the reversioners could not 
challenge the alienation any more than they 
could ‘challenge the alienation by a male 
tenant to the landlord; while in Thando V. 
Hasham Ali (€), it was laid down that the 
reversioners would have the customary 
right to challenge the alienation, 16 being 
held in that particularcase that the widow 
was governed by Muhammadan Law and 
therefore her alienation could not be 
challenged by the reversioners, be 
I am unable to see any distinction on 
.tbis point between the right of a male 
tenant and the rigbt of a widow. For, though 
it.i8 usual to speak of the life tenancy of 
a widow, actully tLe widow's estate is not a 
life estate as known to the English Law, 
but she fully represents the estate and is 
ccmpetent to deal with. it and if her 
action extinguishes ihe tenancy then obvie 
ously there is nothing left for the Trever- 
sicners to challenge as held in the case of 
the slienation by the male tenant, At 
the same time, I feel bound to state that 
though I bow to the authority of two Division 
Benches on the subject of the alienation 
being cnly voidable and not void, I am 
unable to see how, in- view of the express 
provisions ofe. 59 (3), it can be held that 
the widow's alienation of occupancy rights 
ig void. The reasoning in Thakur Singh v. 
Bihari Lal (5), is that the words of s. 60 are 
wide enough to cover all alienations men- 
tioned in the foregoing. provisions but then 
s. 60 implies that there has been a transfer 
and ifs. 59 (3) takes away the power to 
transfer then, obviously, s. 60 cannot govern 
a transfer which in the eye of the Jaw does 
not.exist and has never existed. It is, howe 
ever, unnecessary to go further into this 
matter because in this particular care the 
tenancy not being a sole tenancy: I do not 
seo how the action of ‘the widow could 
extinguish the tenancy. Mott Lal v. Kartar 
ee A, sed doa alg view, | consider, it 
can also be supported cn general princi 
For if A and B have Mae Coe 
inter se of an occupancy tenancy, it does not 
follow that the landlord is the landlord of A 
for his fractional share and the landlord of B 
for his fractional chare. On the contrary, he 
.is a landlordof the two tenants A and B 
“qua one. tenancy, . Therefore the „Sale by A 
of a fractional share does not extinguish the 
tenangy, hence the reasoning does not apply 
(8) 111.497; 127 Ind. Oas, 1; A I. "BIB. 
SIP LR 644; Ind, Rul, (sid) Lah ai PDT 516; 


to this particular case, It follows therefor 
that the reversioners had a right to declar 
that the alienation should be avoided whe 

there are reversionary rights. 

I would therefore dismiss this appet 
leaving the parties to bear their Owh cos 
as the point is not free from difficulty. 
would also in the circamstances allow 


Letters Patent Appeal if applied for. 
D. Appeal dismissed. 





OUDH CHIEF COURT 
Criminal Revision Application No. 32 
of 1939 
October 2, 1939 
RADHA KRISHNA, d. 

KEDAR NATH AND ANOTHER—A COUSED— 
APPLIOANTS 
VETSUS 
SATISH CHANDRA AND OTBBRS— 
COMPLAINANT— OPPOSITE PARTY 

Criminal Procedure Code (Act V of 1898), Chap. 2 
ss. 133, 140—Nature of proceedings under Chap. . 
—Flour mill working Jor ten years under licen: 
from Municipality—Recourse to provisions '< 
Chap. X should not be taken in respect of such mt 
—Magisirate in previous proceedings regulati? 
working of mill—Orders complied with—Furthe 
working, whether nuisance for fresh proceedings 
On fresh complaint complainants should be left : 
seek redress wn Civil Court—Order under s. 140- 
Suit in Civil Court to event Magistrate fro 
carrying his order into effect, if maintainable. - - 

In: a case where the flour mille- have been worl 
ing for ten years and ‘that, too, under a licence fro; 
the Municipal Board which is authorised to gran 
such licences under the Municipalities Act, it wou. 
not be proper to have recourse to the ‘provisions 
Ohap. x of the Oriminal Procedure Code. TI 
proceedings under that Chapter sre of a summa: 
nature and intended to enable Magistrates , to de 
with cases of emergency and not intended to enab. 
a complainant to ‘obtain, by havin recourse >? 
this Chapter, relief whioh he should seek in < tl 
Oivil Oourt. , : 

The law does not contemplate a continued inte 
ference with the carrying on of the trade. 

The working of flour mills working under 
licence from a Municipality as regulated - by. !-¢] 
order of a Magistrate in previous proceedings und: 
a. 133, Criminal Procedure Code, cannot be describe 
in law as & nuisance for the purposes of fresh pr 
ceedings under Chap. X of .the Oode of Orimin 
Procedure. Where im such a case & fresh complai 
is made, the Magistrate should leave the oor 
plaimant to move either the Municipal Board or 
seek hig redress inthe Oivil Court. 3 

If a Magistrate causes the act ordered to | 

formed, then that order © cannot be question 
fn the Civil Court, and no suit can be maintain 
in the Civil Ocurt to prevent the Magietrate frc 
carrying hie order into effect. It would be me 
trifling with the Act to hold that thé Oivil Oot 
can give relief to the petitioners against the ord 
of the Magistrate when the Act says that no suit 
respect of anything done by him shall lie. 

Or. R. App. of the order of the Adc 
tional Sessions Judge, Bahraich, dated Fe 
ruary 26, 1939, eee % 


1939. 
Dr. J. N. Misra, for the Applicants. 


Mr. P.N, Chaudhri, for the Respond- 
its, 


The 
‘OWD- 


Government Advocate, for the 


Order.—This is an application ia revi- 
on against the order dated February 
`, 1939, of the Additional Sessions Judge 
- Bahraich upholding the order . of the 
agisirate, First Class of Bahraich, dated 
ily 20, 1933. 


The facts leading to this application 
re that the applicants have been working 
ir flour mills in tbe heart of the 
abraich city forthe last ten years under 
license from the Municipal Board of 
ahraich. It is admitted before this Court 
‘at under the said license the licensees 
ʻo allowed to work their mills from 7 4. m. 
\ T P. M, every day. In 1934 certain 
ərsons applied under the provisions of 

133 of the Oode of Oriminal Procedure 
mplaining that the mille worked’ even 
fter 8 P. m, and the neighbouring houses 
100k when the mills worked and thereby 
ir foundations were damaged, farther 
tat:the persons living in the vicinity were 
əry much annoyed by the noise of the 
agine of the mills and could not sleep 
od that the gas from the engine made the 
ir unhealthy. The Magistrate passed a 
aditional order for the removal of the 
uisance but after hearing the evidence 
E the parties onJuue 26, 1934, set aside 
1at order onthe view thats. 133 of the 
odeof Oriminal Procedure didnot apply 
) the case inasmuch as the nuisance 
~ 5ed the convenience of a few persons 
aly and not of the community. 

The matter was reagitated in 1937 
hen at the instance of certain persons 
roceedings under s. 133 of the Gode of 
Iriminal Procedure were again started. In 
aese proceedings the learned Magistrate 
o March 18, 1937, ordered as follows:— 

“I think the entire removal of the mills will 
uge great hardship to their owners and the 
Uisance can easily be removed if the owners do 
yt work their mills with fullspeed, fit in improved 
lencers and Ram Aasrey to work his thalimull 
ore carefully. I therefore make my order under 
133, Oriminal Procedure Oode, absolute but 
odify it to this extent that Ram Asrey and Kedar 
ath shall desist from working their engines at 
ul speed and that they fit improved siliencers 
) thelr engines so as to prevent or considerably 
xdace the noise. A notice shall accordingly issue 


) Kedar Nathand Ram Asrey under s. 140, Orimi- 
al Procedure Code.” 


The present application was moved by 
larger number of persons complaining 
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against the petitioners that their flour 
mills are situated on either side of the 
pucca read in the city of Bahraich and they 
were Gausing serious public nuisance, 
making considerable noise, and vibration 
and shaking and were damaging the 
neighbouring buildings and causing 
physical discomfort and affeciing the health 
of the public and also causing disturbance 
to the proper receipt of telegraphic mes- 
sages in the branch post office. The appli- 
cation was treated as an application under 
s. 133 of the Code of Oriminal Procedure, 
The learned Magistrate after hearing the 
evidence and making a local inspection 
came to the conclusion that the mills 
caused noise, shaking and vibrations and 
were a great nuisance and caused great 
physical discomfort to the neighbours. 
He came to the conclusion that the removal 
of the mills would cause great hardship and 
expense to the millowners and passed the 


following order: 

“I therefore make my order absolute but with 
this modification thatthe engines of Kedar Nath 
and Ram Asrey be located in pucca cemented 
reservoirs at least six feet deep and this I expect 
would remove the public complaint; if matters do 
not improve the complainants would be at liberty to 
seek remedy again. Let two months’ notice be 
issued" 


It is this orderof thə learned Magise 
trate which is questioned in revision. 
Before coming to this’ Oourt the appli- 
cants applied in revision.before the learned 
Additional Sessions Judge, who dismissed 
their application on February 25, 1939. 
Towards the end of the judgment, the 
learned Additional Sessions Judge observed 
that it would have been better if the parties 
got this matter settled by the Oivil Oourt 
once for all and further that it was open 
tothe present petitioners to go to the O:vil 
Court and get the matter settled even now 
if ‘they are dissatisfied with the order of the 
Magistrate. It is difficult to see how the 
latter observation of thelearned Additional 
Sessions Judge is justified in law. Bec 
tion 140 of the Code of Oriminal Procedure 
lays down the procedure on order being 
made absolute and the consequences of 
disobedience of the order. Ê a Magistrate 
causes the act ordered to be performed, 
then that order cannot be questioned in the 
Qivil Court, and, in my opinion, no sult 
can de maintained in the Oivil Oourt to 
prevent the Magistrate from carrying his 
order inte effect. Olause (3) of this section 
says that no sult shall lie in respeect of 
anything -done in good faith under this 
section.” It would be mere trifling with the 


ibe 


Act to, hold that the Civil Court can give 
relief to tLe petitionere against the order 
of. the Magistrate when the Act says that 
no syit.in respect of anything done by 
him shail lie. I feel that the learned 
Additional Civil Judge might have taken 
a. different view of the case had he not 
been firm in his view tat the applicants” 
can get the redressin the Civil Gourt if 
entitled to it in law. 

It is admitted before me that the 
silencers as ordered by the order dated 
March 18,1937, in the previous case have 
been put on the engines and no new 
additions have been made tothe engines 
or, the machinery. Ftrther, there is no 
evidence that any additional nuisance in 
the shape of noise or vibrations has been 
caused. It is furtber admitted that the 
mills are being worked under a licence 
granted by the Municipal Board. There is 
np evidence in the case whether the new 
branch post office existed in this locality 
since before the mills were started or was 
located there during 
when the mills were -working. If the 
post- office has been located during the 
last ten years, then it would follow that the 
post office authorities deliberately. chose.to 
locate their office in the neighbourhood of 
the mills and can have no cause for griev- 
ance. I have heard the learned Counsel 
for the parties at length arid I-am of opinion 
thatthe order passed by the learned 
Magistrate should be discharged and the 
parties left tohave their redress, if any, 
in a cémpetent Court. The Magistrate 
under Ohap X ofthe Ccde of Oriminal 
Procedure, on receiving information about 
any unlawful obstructions or nuisance, 
has jurisdiction to require the person 
causing such obstruction or nuisance or 
carrying on such trade or ‘occupation as 
18 injurious to the health or physical dis- 
comfort of the community to remove or 
regulate in such mannei as may be direct- 
ed such trade or occupation. In the pre- 
sent casein 1937 the carrying on of the 
mills was regulated by the Magistrate, First 
Class, Bahraich, by ordering that the appli- 
cants shall desist from working their 
engines at full speed and shall] fit in 
improved silencers totheir engines. It is 
admitted that this order was complied with, 
There is no evidence that the engines 
have been worked at full speed. I am 
very doubtfulif the working ofjhe mills 
as regulated by the said order can be 
descrikel in law as a nuisance for the pur 
poses of fresh proceedings under Ohap, X 
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of the Code of Criminal Procedure. ` Thé 
working of the mills after the order dated 
March 18,1937, is under the order of the 
Oriminal Court. Further, the law does not 
contemplate a continued interference witb 
the carrying on of the trade such as is cons 
templated by the order of the learned 
Magistrate. It would be too much to pui 
the present applicants to the expense of 
building pucca cemented reservoirs at 
least six feet deep, put their engines intc 
the said reservoirs, and then if it doer 
not suit the convenience of the complain: 
ants to have the matter re-considered on 
their fresh complaint as ordered by the 
learned Magistrate and to take fresh action 
against the applicants. After afull enquiry 
into the matter and hearing such evidence 
as was placed before him and. local 
inspection, Mr. Krishnanand, the predeces 
sor of the learned Magistrate, had come to 
the conclusion in 1937 that the mills could 
be allowed to work after silencers had been 
put on the engines, and I do not think 
that the present learned Magistrate was 
competent in law on the same {facts tc 
go behind the orders of his predecessor, 
Further, I am of opinion thatin the pre 
sent case where the mills have been work: 
ing forthe last ten years and that toc 
under a licence from the Manicipal Board 
which is authorised to grant such licences 
under the U. P. Municipalities Act, it: would 
not be proper to have recourse .to the pro: 
visions of Ohap. X of the Oriminal Proced: 
ure Code. The proceedings under that 
Chapter are of a summary nature and 
intended to enable Magistrates. ta deal 
with cases of emergency and not intended 
to enable a complainant to obtain, by 
having recourse to this Ohapter, reliel 
which he should seek in the Oivil Oourt 
In my opinion that in the circumstances 
of the case, and especially in view oj 
the previous order of 1937, the Magistrate 
should have left the complainants to move 
either the Municipal Board or to seek thei 
redress in the Oivil Court. 

I, therefore, allow the application and 
set aside the orders passed by the learned 
Oourts below. The proceedings under 8, 13: 
against the applicants willbe consigned t 
records. l : 


8. l Application allowed., 
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i CALCUTTA HIGH COURT 
Application for leave under s. 449 (1) (e), 
Oriminal Procedure Code 
; ' August 3, 1938 
DeRrEYSHIRE, O. J. AND OosTELLO, J. 
OYRIL BERTRAM PLUOKNETT 
— AOOUSED— A PPLIOANT 
versus 


_  EMPEROR—Oprosita Party. 

Oriminal Procedure Code (Act V of 1898), gs. 4 (i), 
43 to 449, Ohap. XX XIII — “European British sub- 
ect—Fact that person's grandfather was born in 
Ingland, if shows that person io be European British 
ubject—Condition precedent for trial of case outside 
residency town under Chap, XX XIITI—Applicability 
(ee 154 in Oalewtta—Durwan or any other adult or 

ild going to Police Statton and giving information 
hat certain man was lying on floor with blood marks, 
ohether complainant — Sentence of death passed on 
Tuns 16—Application for leave to appeal under a. 449 
nads on July 25, whether lies in view of Art. 155 read 
vith Art. 150 of Limitation Act (IX of 1908)—Object 
ind applicability of Ohap XXXIII — Right to bs 
lealt with ag European British subject, if can be 
vatved. 

Even if there had been some evidence to show that 
he applicant’s grandfather himself was born in 
Englandthat would not be sufficient to bring the 
ipplicant within the provisione of s. 4, Criminal 
Procedure Oode, as regards the definition of “Euro- 
yean British subject" which appears in sub- s. (4) of 
hat section. In orderthat the applicant should bring 
1imself within the four corners of that definition, he 
will have to show that his grandfather was of Ruro- 
jean descent, Alexander Ruffe v. Hmperor (2), relied 
m. [p. 763, col 2.] Ca 

ere are two fundamental conditions precedent 
'or the trial ofa case outsidea presidency town 
inder the proyisions of Ohap. XXXIII, namely that 
he accused person shall claim that the case ought to 
Je tried under the provisions of Ohap, XXXIII and 
hat the Magistrate shall make an enquiry and record 
2 finding that the case is a case which ought tobe 
Tied under the provisions of the Chapter. Gallaghar 
v. Emperor (1), Martindale v. Hmperor (3) and A. H. 
Curner v. Emperor (4), dissented from. (p. 755, col. 2.] 

Section 154, Oriminal Procedure Code, has no ap- 
plication in Oalcutta, and therefore, it is not relevant 
ib all in a case arising in Oalcutta. 

Even the Police Inspector cannot rightly be deemed 
0 be a complainant for the purposes of the provisions 
of Ohap. XXRLI and soifa Police Inspector who in 
in official document was described as “the complain- 
int" is not ‘a complainant’ for the purposes of the 
Shr bak a fortiori the durwan or any other adult or 
shild who gives information that certain man was 
lying on-floor with blood marks, ought not to be 
sonsid as a ‘complainant’ for the purposes of 
Jhap, XXXIII. 2: 767, col. 1.] 

Quaere.—Whether in view of Art. 155 read with 
Art. 150 of the Limitation Act, an application for 
aye to appeal under s. 449, Oriminal Procedure 
Jode, made on July 25 lies, when conviction and 
sentence of death is passed on June 16. + 


Ohapter XXXIII, Oriminal Procedure Oode, was 
mly designed: to apply to cases of racial distinction 
where there is a real clash between a European as 
lefined in the Oode on the one’ side and an Jndian on 
hé other, or vice versa _ 

‘It is possible for ‘a European British subject to 
valve his Tight to be dealt’ with’ as such. Queen- 
impress: Y. Grant (5), relied- on, ~ WI a 
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“Mr. J. P: Mitter, for the Applicant, 
Mr, S. N. Bose, for the Orown. | 7 


Derbyshire, C. J.—This is an applica- 
tion made on hehalf 'of'Oşril Bertram 
Plucknett for leave to appeal toa Bench 
®t this Court from a conviction for murder 


-recorded against him in the Sessions of 


this Oourt on June 16, and a sentence. of 
death for the offence of: murder passed 
upon him on thatda'e The accused was 


tried before Sen, J. and a jury of nine, five 


of whom were Europeans and four Indians, 
The applicant is described as an Angloe 
Indian. He makes hi; applicantion under 
s. 449  Oriminal Procedure C de. The 
history of the matter is this. On May 2 
this year, the applicant was living in a 
room with a bath-room attached in a block 
of buildings at 27-B, Oentral Avenue. At 
about ten o'clock that night the durwan, 
in the course of his rounds, noticed ‘the 
door of the room of t.e applicant open 
and the light on. He wentin and found 
thera the body of a man-—afterwards 
identified as thatof Edward Gordon Jones 
who was also an Anglo-Indian. Jones was 
still alive, but there were marks of blood 
on his person; he was unconscious, The 
durwan, after receiving instructions from 
his employer, proceeded to the thana and 
gave information to the officer on duty 
there that one Anglo-Indian min was 
lying ‘on the floor of Room No. 1-B of 27-B 
Oentral Avenue, with blood marks on his 
person. The report inthe diary is that'he 
did not know what was the matter. The report 
further is that Sub-Inspector Maitra left 
on enquiry. The report is signed by Sub- 
Inspector Maitra and in the margin is the 
signature of the durwan Mohaned Syeed 
written in Nagri script. The Police visited 
the room"in question. They found there 
Jones in an unconscious condition battered 
about the head. Jones was taken to the 
hospital where he died at half past six -the 
next morning. The applicant was not seén 
in those rooms then, but he surrendered 
‘at about 1 -30 the next day to a Policeman 
at Howrah Bridge. The ‘applicant was 
charged with causing the death of Jones 
before the Ohief Presidency Magistrate. 
On June 3, the Ohief Presidency Magistrate 
committed the applicant to take hie trial 
at the Sessions of this Oourt, On the same 
day the, mother of the applicant -swofe 
an affidavit which was presented to the 
Chief Presidency Magistrate to thig gitect: 


“I was married to Edwin Ooomb_ Flucknett 
deceased, in 1889, Mr; Plucknett was an Englishman, 


ra 


| 
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born in Essex, England, (yril Plucknett, (i. e, 
the applicant) is my son.” 
No further steps consequent upon that 
affidavit were taken by or. on behilf of 
the applicant before the Ohief Presidency 
Magistrate. On June 13, the applicant was 
pat up for trial in the Sessions of this 
Oourt: before Sen, J. No application wd 
made by the applicant or:n his behalf to 
the Oourt that he should betried under 
any of the provisions which are applicable 
to cases where there may bea racial con- 
flict. The applicant was defended by Mr. 
J. P. Mitter, Barrister, and Mr. Mitter 
‘Challenged variovs members of the jary— 
both European and Indian. Oounsel for 
‘the Orown also challenged the jurymen. 
Eventnally a jury was provided of which 
five members were Europeans and four 
Indians, The trial lasted from Juue 13 to 
June 16. There were three charges against 
the applicant: (1) murder; (2) culpable 
homicide not amounting to murder, and (3) 
voluntarily causing grievous bodily hurt, 
They were all in respect of the death of 
Jones, On June 16, the jury unanimously 
found the applicant guiltv of murder and the 
Judge sentenced the applicant to death. The 
trial in the Sessions Court was under the 
provisions of the Letters Patent of 1865. 
iOlause 25 of the Letters Patent provides : 
i “ “There shall be no appeal to this Court from any 
sentence or order passed or made in any criminal 
trial before the Oourts of Original Oriminal Juris- 
‘diction, which may be constituted by one or more 
‘Judges of the High Court. But it shall be at the 
‘discretion of any such Court to reserve any point 
or points of law for the opinion of the High Court.” 


Olause 26 of the Letters Patent provides: 
“On such point or points of law being so reserved 
, 48 aforesaid, or on its being certified by the ssid 
Advoocate-General, that in fie judgment there ig 
an error in the decision of a point or points of law 
decided by the Court of Original Criminal Juris- 
diction, or that a point or points of law which has 
_ or have been decided by the said Oourt should ba 
further considered, the said High Oourt shall have 
full power and authority to review the case or such 
part of it as may be necessary, and finally deter- 
mine such point or points of law, and thereupon 
to alter the sentence psssed by the Court of Origi- 
l nal Jurisdiction, and to pass such judgment and 
apr as to the said High Oourt shall seem 
right,” , 


On June 18, two days after the convic- 


‘tion, an application was made to the Court 


for the transcript of the shorthand notes of 
_ the Judge’s summing-up. On June 20, a 
copy of such transcript was handed to those 
who had charge of the applicant’s cags. 
n June 23, an application was made to me 


by Mr.,Mitter stating that the transcripts 


whiche bad been provided were not accurate 
„and asking for the matter to be gone 
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into. Going into the matter it appeare 
that the learned Judge who tried the ca: 
bad gone through the transcript, mac 
corrections in it and signed it. Thereupor 
on my instructions, the applicant’s leg 
advisers were provided with a copy of tk 
transcript of shorthand notes without an 
alterations or corrections of any kind. Th: 
second transcript was in the hands of tk 
applicant’s advisers on June 30: sgo th: 
the applicant’s advisers had both the trai 
script signed by the Judge and the tral 
script which was not signed by the Judg 
by June 30. Now, it is to be noted th: 
the learned Judge did not reserve ar 
point or points of law for the consideratic 
of this Court. On July 11, an applicatio 
was madeon behalf of Oyril Plucknett | 
the AdvocateeGeneral under cl. 26 of tk 
Letters Patent for a certificate by bim th; 
there was an error in the decision of 
point or points of law. On July 22, tk 
Advocate-Genersl after having hear 
Counsel on behalf of the applicant, refuse 
such certificate. So that the applicar 
having no appeal under the Letters Pater 
had no further opportunity of having h 
conviction considered by a Oourt of Lav 
On July 25, an application was made c 


behalf of Oyril Plucknett to this Oourt fi 


leave to appeal under s. 449, Oriminal Pr 
cedure Code, and it was ordered that the 


‘application should be heard on August 


when it duly came before this Bene 
Ohapter XX XIII, Criminal Procedure Ood 
contains special provisions relating to casi 
in which European and Indian Briti¢ 
‘subjects are concerned, The first sectic 
is s. 443 which provides as follows : 


“(1) Where, in the course of the trial outside 
presidency town of any offence punishable wi 
imprisonment, the accused person, at any- tin 
before. he is committed for trial under s. 213 or 
asked to show cause under s 242 or enters | 
his defence under s. 256, as the case may be, clair 
that the case ought to be tried under the prov 
sions of this Ohapter, the Magistrate inquiring in 
or trying the case, after making such inquiry as | 
thinks necessary, and after allowing the accum 
person reasonable time within which to addu 
evidence in support of his olaim, shall, if he 
satisfied (a) that the complainant and the-acouse 
persons or any ‘of them are respectively Europe: 
and Indian British subjects or Indian and Europe: 
British subjects, or (b) that, in view of the conne 
tion with the case of both a European Briti 
subject and an Indian British subject, it 
expedient for. the ends of justice that the ca 
should be tried under the provisions of th 
Chapter, record a finding that the case is a ca 
which ought to be tried under- the provisions 
this Chapter, or if hə is not so satisfled, record 
finding that it is not such a case; (2) Where t 
Magistrate rejects the claim, the person by who 
it was made may appeal. to the Sessions Judg 
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and the decision of the Sessions Judge thereon 
shall be final and shal] not be questioned in any 
Court in appeal or revision: (3) Where the Magis- 
trate rejects the claim, he shall etay the B EA 
until the expiration of the period allowed for the 
presentation of the appeal, or, if an appeal isg 
presented, until it has been desided.” 

Sečtion 444 provides: 

“For the purposes of s. 443, “complainant” 
means any person making a complaint or, in 
relation to any cass of which cognizance is taken 
under cl. ‘b) of s. 190, sub-s. (1) any person who has 
given information relating to the commission of the 
offence within the meaning of s. 154." i 

‘Then follows a Proviso that certain per 
sons including a Public Prosecutor, public 
servant or a Police Officer shall not be 
deemed to be a complainant by reason only 
of the fact that a report under s. 173, 
relating to a case has been made by or 
through him. Section 449 provides: 

“(1) Where (a) a case istried by jury in a High 
Ooart or Court of Session under the provisions of this 
Chapter, or (b) a case which would otherwise have 
been tried under the provisions of this Ohapter is 
under this Code committed to or transferred to the 

h Court and is tried by jury in the High Court, 
or {c) a case istried by jury in the High Court in 
a presidency town an the ee Court grants leave 
to appeal on the ground that the case would, if it 
had been tried oatside a presidency town have 
been triable under the provisions of this Chapter, 
“then notwithstanding anything contained in s. 418 
ors 423, sub-s. (2), or in the Fetters Patent of any 
High Oourt, an appeal may lie to the High Court 
on a matter of fact as well ason a matter of law. 
(3) Notwithstanding anything contained in the 
Lettera Patent of any High Court the Local Gov- 
ernment may direct the Public Prosecutor to pre- 
sent. an appeslto the High Court from an original 
order of acquittal passed by the High Court in any 
such trial as is referred to in sub-s, (1). (3) An 
appeal under sub-s. (1) or sab-s. <2) shall, where the 

igh Court consists of more than one Judge, be 
heard by two Judges of the High Court.” 

The application here is made under sub- 
s. (1), cl. (c). Section 190, sub-s. (1) (b), 
provides : 

“Rxcept as hereinafter provided any Presidency 
Magistrate, District Magistrate or Sub-Divisional 
Magistrate and any other Magistrate specially em- 
powered in this behalf may take cognizance of any 
offence (b) upon a reportin writing of such facts 
made by any Police Officer.” 

Section 154, provides : 

“Every information relating to the commission 
of a cognizable offence, if given orally to an officer 
in charge of a Police Station, shall be reduced to 
writing by him or under his ion and be read 
over to the informant: end every such information 
whether given in writing or reduced to writing 48 
vioreanid: shall be signed by the person giving it, 
| and the substance thereof shall be entered in a book 
to be kept by such officer in such form as the Local 
Government may prescribe in this behalf.” 


_. Section 4, subes, (1), Oriminal Procedure 
Code, provides as follows: 

. “European British subject means (4) any subject 

of His Majesty of European descent in the male line 

porn, naturalized or domiciled in the British Islands 

or any Oolony, or (ii) any subject of His Majesty 
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who isthe child or grandchild of any such person 
by legitimate descent.” 

It is contended by the applicant that 
inthis case the complaint was made by a 
durwan — Mohamed Sayeed — an Indian 
British subject and tbat by reason of the 
provisions of e. 154, the information which 
he gate to the Police at the Police Station 

e constituted a complaint. That being so, the 
accused and the complainant were respec 
tively European and Indian British subjects 
so that the matter comes within the provie 
sions of.s. 413, and would, if it had, been 
tried outside the presidency town, have been 
triable under the provisions of Ohap XXXII 
and therefore under 8. 419 (i) (e), leave can 
be obtained in this Court to appeal against 
the conviction and sentence both on matters 
of fact as well as on matters of law. The 
applicant has, inthe first instance, before 
he can bring into operation the provisions of 
Chap. XXXIII, to show that he is a European 
British subject within the meaning of s. 4, 
Oriminal Procedure Code. I have already 
mentioned that an affidavit was sworn to 
by Mrs. Florence Plucknett, the mother of 
the applicant, and filed in the Police Oourt 
on June 3, but that no further steps were 
taken consequent upon that affidavit. Afls 
davits have been filed before us by Edwin 
Robert Plucknett,a brother of the appli: 
cant, Wilfred Trevor Plucknett, another 
brother of the applicant, Mrs, Florence 
Plucknett, and Dhirendra Kumar Das, with 
regard to the status of the applicant, With 
regard to the establishment of that status, 
in my view, itis for the applicant and 
those acting on his behalf to establish the 
fact in the same way as any other fact ig 
established, namely to the satisfaction of 
the Court, according to law. The petitioner 
in his petition stated that he was born on 
December 18, 1910, at Jubbulpore and was 
the son of Edwin O. Plucknett now dead, 
and Florence Plucknett. His brother 
Edwin Plucknett in an affidavit said that 
those facts were correct. Wilfred Trevor 
Plucknett, another brother of Oyril Pluck- 
nett, in an affidavit stated that Oyril was 
his brother of tle same parents and filed 
a copy of his mother’s marriage certificate. 
He stated that his father,e E. O. Plucknett, 
was a European British subject. He annexe 
ed to his affidavit a certificate granted by 
the East Indian Railway to his father where- 
in his nationality was given as a Haropean. 
That was a discharge certificate from the 
East Indian Railway ın which after ethe 
word ‘caste’ omes the word ‘European’. 
Mrs. Florence Plucknett states iA her affida» 
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vit as follows : 7 . 

“I.was married to Edwin C. Plucknett at St. 
John’s Church, Mirzapore. Cyril Bertram Pluck- 
nett is my sonof the aforesaid marriage and was 
born on mber’ 18, 1910. I have learnt from 
my deceased husband and’ also from my sister-in- 


law Louisa Eleanor Plucknett born on March 9, 
1874 (who is an invalid residing at Bangalore) 


that my husband and my father-in-law Captain, 


Thomas Pluckuett were Englishmen born in Eng- 
land.” : i abe an 


_ The affidavit of Dhirendra Kumar Das, 
merely stated that an affidavit was filed by 
Mrs. Florence Plucknett on June 3, when, 
according to him, he made an application 
before the Chief Presidency Magistrate on 
behalf of the aforesaid prisoner claiming to 
be tried as a European British subject. 
But of that application having been made, 
there is no record in the order sheét of thé 
Ohief Presidency Magistrate. When these 
proceedings began on August 1, it was 
noticed ‘that although there was the bap- 
tisma? certificate of Oyril Plucknett, there 
was no birth certificate of Cyril Plucknett. 
T enquired the reason for this and I was 
told. by Mr. Mitter that he had recently 
learnt that there was such a Gertificate in 
the ‘offices of the Diocesan Registrar in 
Esplanade Row in Oalcutta. I suggested 
that he should get it. The Registrar of the 
Diocese, Mr. Olough, a Barrister of this 
Oourt, who came into Oourt, offered that if 
there was such a certificate in his custody 
he would get it: He doubted whether any 
birth certificates were kept in his registers, 
The Court was adjourned from 12 o'clock 
till 2-30 to give the applicant's legal 
advisers an opportunity of procuring this 
certificate and certain other documentary 
evidence which, Mr,’ Mitter said, were res 
quired. Mr. Mitter stated that there were 
certain letters and certain documents in 
the offices of the Port authorities adjacent 
to the Court. The Oourt thereupon issued 
a sub-pena and directed the Registrar of 
the Original Side to see if the documents 
specified by Mr, Mitter happened to be in 
that particular office and to bave them 
brought to the Court. Those documents, 
which included two registers of the Bengal 
Pilot Service and certain correspondence 
between thé Government of India and the 
Government of Bengal and persons in- 
terested in the Pilot Services between the 
years 1£65and 1875 were brought to the 
Oourt and made available for the use of 
the, applicant. The Registrar of the Diocese 
was unable to produce the birth certificate 
which Mr. Mitter had referred to. A search 
confirmedsthe View expreseed by Mr, Olough 
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that such birth certificates were not kept by 
the Diccesan Registrar. ' ; k 

‘» Mr. Mitter then proposed to put -in eyi 
dence certain photographs said to be. the 
photograpks of the applicant’s father, E.O, 
Plucknett and his grandfather, : Thomas 
Pluoknett.. To prove these photographs, 
Mrs. Florence Pluzknett was. called and 
‘gave evidence. Her evidence was that she 
was married to Edwin Coomb Plucknett 
who sometimes was called Edwin Oharlee 
Plucknett, that he was the son `of Thomas 
Plucknett who was a pilot that. she was 
married to her husband near Allahabad 
on September 29, 1897, at St. John’s Church, 
that Cyril Bertram Plucknett was her son 
born on December 18, 1910, and that Edwin 
Coomb Plucknett was his father. She stated 
thet ehe never knew., Thomas Pluck- 
‘nett ; he died when her husband was quite 
a baby, but her husband's sister gave her a 
‘photograph stated to be that of Thomas 
,Plucknett along with the family Bible 
‘which she produced and that this sister-in- 
Jaw was Louisa. She also produced a group 
Photograph, of herself, her husband and 
children taken. in 1912. She stated that 
‘Louisa was older than her husband, but 
has not been heard of for many years, She 
‘was. last heard of in oe in 1926. She 
said that her husband was three -years 
-clder than herself and that he had told her 
‘that he was born in Essex in England in 
“1876 : that on the back page of the Bible 
the entries of the birth of her family were 
‘made by her husband when he received the 
‘Bible from his sister Louisa, that she knew 
one of her husband's brothers Edward who 
‘died in 1934, and who lived at Asansol ag 
a Guard on the Railway. She also produc- 
ed a photograph of a woman who; she said, 
was the wife of Thomas Plucknett.'’ Her 


-name was. Mary; hereurname was unknown, 
‘It was suggested that a statement ‘in an 
‘afidavit by the’ accused or one of hig 


Telatives was sufficient to prove that -tHe 
accused.was either the child or the, grand- 


-child of a European subject of His Majesty 


‘born, naturalized or domiciled in the British 
‘IsleB or any colony ‘within the meaning: of 


‘s. 4 and the case in. Gallaghar v. Emperor 


(1), “was, cited. At p. 54 of the report the 
pecs renee Sanderson, O. J. set out as fol- 
2 OWS: L LR S ~ j a = fs - 

_ “Gallagher has filed an affidavit, iñ which he 
states that he was born on September 3, 1899, in 
Bombay and that he is the legitimate son of 
Micheal’; Patrick Galiaghgr: and -Rúth -` Oonstancia 
u pot teme oe a 5 fe ee - te i ik a 


tf (1)54 Ò 58; 101 Tńd. Gas. 657; A-I R 1927 Cal, 307 
9-0 L FABE bee T IN aa ed 
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tellaghar ; ‘to that affidavit is attached a certified 
copy of the certificate of marriage, which shows 
that Michael Patrick Gallaghar and Ruth Con- 
stancia Jones were duly married at 8t.: Thomas’ 
Ohurch, Middleton Row, Oalcutta, on July 4, 
1897, that the parents of M. Patrick Gallaghar 
were Martin and Ann Gallaghar and the parents of 
nee Jones were John and Oonstancia 
ones. 


The learned Ohief Justice stated that 
“there was sufficient proof that Gallaghar 
was a European subject within the meaning 
of the Criminal Procedure Oode.” I caused 
the, file relating to the case of Gallaghar to 
be obtained. [I find that the affidavit which 
was before the learned Chief Justice is not 
set out in full in the Jaw reports. Gallaghar 
stated : _ 

“I was born on September 3,1899, in Bombay and 
am a legitimate son of Michael Patrick Gallagher 
and Ruth Constancia Gallaghar. My father Michael 
Patrick Gallaghar was born in Oounty Golway 
Ireland, and came out to India attached to the ol 
95th Derbyshire Regiment. My father married my 
mother in Oalcutta at the St Thomas'- Ohurch on 
July 14,1897....Denlisted in the Army as an 
European on the 23rd day of January 1918.” 


A copy of the discharge certificate was 
get out. That affidavit is much more spacific 
than the passage in the report and contains 
Statements easily verifiable. It will be 
noticed that Gallaghar was able to state 
the place in the British Isles from which 
his. father came, In this case I asked Mrs. 
Plucknett if she could say in what part of 
Essex her husband was said to have been 
born. She could not say that; she had not 
heard. That vagueness combined with the 
fact that an attempt has been made by the 
applicant to rely .upon his descent from 
Thomas Plucknett as being born in the 
British Isles leads me to doubt the evidence 
of Mrs. Plucknett which 1 believe was given 
in good faith. I am satisfied that Cyril 
Plucknett is the legitimate son of Edwin 
Ooomb Plucknett and Florence Mary Pluck- 
nett, Was Edwin Coomb Plucknett the 
legitimate son of Thomas Plucknett? A 
certificate of baptism of Edwin Ooomb 
Plucknett has been put in and that states 
that hé was baptized on January 24, 1885, at 
OChinsurah and was the son of Thomas 
Kidwin and Mary Plucknett.. The abode of 
the child was Chiosurah and the abode of 
the father and the mother was in Ualeutta 
and the profession of the father was stated 
to be that of a pilot further, that he was 
born on September 6, 1376, some eight or 
nine years earlier. 


Mr, Mitter produced from the Port Office, 
amongst other documents, a book which is 
called the ‘Register of 
Baptismal Certificates: of 


the Bengal Pilot 
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Service," In it are entries relating to pere 
sons in that service. There is an entry in 
that bock on March 12, 1862, which records 
“T. Placknett.” Then in the next column 
“Thomas Plucknett and Mary Louisa 
Mahon.” Then in the column meant for the 
names of children “Harry Mendham”: 
That is an 
entry made over seventy-five years ago 
presumably -by a person whois now dead. 
It appears to be an entry made in the 
ordinary course of book-keeping. A clerk 
‘of the Port Office who is under the control 
of the Mercantile Marine Department stated 
that these books were kept for the purposes 
of family pension fund matters. It appears 
from that entry that that was an entry 
made regarding the contingent liability of 
‘the Pilot Service in respect of the child 
Harry Mendham and [ean only infer from 
that that Thomas Plucknett and Marg 
Louisa were married. In my view the 
applicant is the legitimate grandson of 
Thomas Plucknett who was a pilot in 
the Bengal Pilot.Service about the year 
1863. 

The question is what was the status of 
Thomas Plocknett, a pilot? From another 
. book produced from the Port Office showing 
the names of officers in. the Bengal Pilot 
Service, it appears that T. Plucknett joined 
the Bengal Pilot Service on September 18, 
1853, that there was a casualty on October 
2t, 1862, and that T. Plocknett was dismiss- 
ed. Itappears from the affidavit of Edwin 
Robert Plucknett, brother of the applicant, 
that Oaptain Thomas Plucknett died in 
1877, was buried in the lower Oircular 
Road Cemetery and that the inscription on 
the tombstone is: “In memory of Oaptain 
Thos. Plucknett, died February 7, 1877, 
aged 39 years erected by his friends.” It 
would appear therefore that when Thomas 
Plucknett joined the Bengal Pilot Service in 
1853 he was 15 years of age, It was con- 
tended on behalf of the applicant by Mr. 
Mitter that at that time only European 
were admitted to the 
Bengal Pilot Service and he relied upon 
certain bundle of papers which had been 
produced from the Port Office ag 
showing that fact, because there was a 
correspondence relating to the matter. He 
argued therefore that Thomas Plucknett 
muat have been a European born in the 
British Is!es. But on a perusal of these 
papers st appears that the contrary is the 
fact. There was a memorial frem certain 
pereons, whose names were signdù, dated 


February 1,°1883, addressed to the Right 
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Hon'ble the Earl of Kimberley, Secretary 
of State for India, entitled: “The Memorial 
of the Board of direction of the Eurasian 
and Anglo-Indian Association.” In it the 
memorialists asked: | 

“That young men born and educated in India 
may be admitted to the Pilot Service as heretofore, 
but that, if such young men are to be excluded 
from the Pilot service on the grcund of 
proper training in seamanship, arrangements may 
be made by Government for providing the youth of 
this country with suitable training ships as is done 
for the youth of England.” | 

The next paper in this bundle isa copy 
of a letter from Mr. W. O. Madge, Secre- 
tary to the Eurasian end Anglo-Indian 
Association, to the Secretary to the Govern- 
ment of India, Hcme Department, dated 
May 2), 1879,in which the writer submits 
“for the consideration of His Excellency 
the Viceroy” the following representation 
on the recent exclusion of Anglo-Indian an d 
Eurasian lads, who have been educated in 
“this country, from the Bengal Pilot 
Service.” It goes on to say: 

“For more than twenty-five years it has been the 
practice of the Government of Bengal to admit 
young mentothe Pilot Service from the public 
schools of Calcutta, and ifinquiry were made into the 
matter, it would be found that men of this class 
have done good service to the public, have won 
the esteem of their fellows, and have been highly 
spoken of by former Heads of the Marine Depart- 
ment The names of Messrs, Bartlett, Oleghorn, 
Oearns, Cox, Smart, Spencer and Keymer may be 
mentioned as those of Eurasians, most of whom 
hare been educated in the country, and all of whom 
have taken the highest rank inthe Pilot Bervice for 
personal character, physical energy and professional 
skill.” 
= Further in the letter occurs this passage: 

“Tn an address delivered to the pupils of St, 
Xavier's Oollege in December last, His Honour the 
Lieutenant-Governor of Bengal declared that the 
Bengal Government had at one time been willing to 
admit into the Pilot Service young men who had 
been educated in Oalcutta, but had afterwards been 
compelled to bring young men out from training 
ships in England, because young men in Oalcutta 
were unwillingto enter the service. The Board 
hereupon addressed His Honour the Lieutenant- 
Governor, and, after representing certain facts, 
ventured to solicit from the Bengal Government a 
atatement of the qualifications considered necessary 
in pilots.” 

. The tenor of that letter was repeated 

in the one dated May 9, 1:82, fiom Mr. 
Madge, to the Assistant Secretary to the 
Goveroment of India, Department of 
‘Finance and Ovommerce. It appears clear 
therefore that for more than twenty-five 
yeais previous to May, 1879, that is from 
“before 1855, boys had beea admitted into 
the Bengal tilot Service from the public 
schools of Oalculta. Also in the ‘memorial 
of Fobyfary 1, 1883, the names of such 
' pilots are set out and amongst them are 
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the names mentioned in the letter, Edmond 
Bartlett was admitted in 120. T. Bartlett 
in 1:24, Keymer in 1027, Oearns in 
1835, another Cesrns in 1843, and Oox in 
1843. All the names mentioned in the 
letter were those of Eurasians or Anglo- 
Indians. It appears tome that Mr. Mittér's 
argument, that because Thomas Plucknett 
was in the Bengal Pilot Service, he musi be 
a European British subject, fails. Nothing 
appears to be known as to the origin of 
Thomas Plucknett. One would expect that 
his descendants would know what part-of 
the British Isles he came from, if he came 
from there. Butthere is no information on 
that point. From the family Bible that 
has been produced it is clear that a son, 
Harry Mendham Plucknett was born in 
1061 and he must have grown up to years 
when he could discuss these matters with 
his father before his father died. One 


would expect that if Thomas. Plucknett 


came from some part of the British Isles, 
Harry Mendham Plucknett would have 
known about it and he would have passed 
it to his brothers and Edwin Coomb Pluck: 
nett wouldhave known that. But there is 
no information on that matter. It seeme 
to me that owing to the absence of that 
information showing that he came from the 
British Isles and having regard to the fact 
that he entered the Pilot Service at the 
age of fifteen when boys from schools here 
had been admitted into that service, it is 
more likely that he wasa boy who was 
born in Oalcutta, it may be of British 
parents or it may not be, Buttomy mind 
it is not established that he was born in 
the British Islands. In fact there is no 
evidence that he was. Mrs. Plucknett said 
that she had heard from her husband that 
her husband was bornin Essex. Baut she 
could mention no place in Essex as his birth 
place. That satement seems to me to be 
extraordinary if itis correct. One cannot 
accept it for other reasons. It is said that 
Edwin Ooomb Plucknett was born ia 1376 
—itis suggested in Essex. Now, his father 
Thomas Plucknett died in 1877 and he died 
in Oalcutta and from the inscription 
appearing on his tombstone it would appeal 
that he was not too well off as that memo: 
rial was erected not by his family but by 
his friends. He had been dismissed from 
the Pitot Service in 1802 He may have had 
aud probably had other employment, In 
these days it was a long voyage to England 
and an expensive one and under the circum: 
stances it seems to me to be unlikely thal 
his wife would go to England the year befor: 


1939 


for confinement which resulted in the birth 
of Edwin Ooomb Plucknett. 

One other matter appears to me tobe 
interesting and it is this, that Edwin Coomb 
Plucknett was, according to the baptismal 
certificate to which I have referred baptised 
at Ohinsurah in 1&85, some eight or nine 


ears after he was born. If he had beer 


orn in England, the probabilities are that 
he would bave been baptised in England 
and there would have been no need for his 
baptism at Chinsurah, There is one other 
Matter which appears to bear that out. In 
' the family Bible which was produced by 
Mrs. Plucknett there is set out in the front 
‘fly leaf the names of the children of Thomas 
Plucknett, Harry Mendham Plucknett is 
recorded to have been born on July 
22, 1861, at 20 minutes to 3; Oharles 
S. Plucknett on September 16, 1867, at 
94 A. M; Edward Symcns Plucknett on June 
19, 1869, at 3 P. m.; Louisa L. Plucknett on 
March 9, 1874 at 45 a, mM; and Edwin 
Plucknett on September 6, 1876, at 6 4. M. 
‘Harry Mendham Piucknett was born in 
this country apparently. There is no 
_.record here of Edwin Ooomb  Plucknett 
- being born in England and it seems to me 
' very likely that if he had been born in 
England that fact would have been record- 
‘sd in the family Bible. For these reasons, 
Iam unable to accept the evidence that 
Edwin Coomb Plucknett was born in 
England. lam further unable to accept 
the evidence that Thomas Plucknett was 
born in England. It seems to me as far 
as the 1ecord can show, that both Thomas 
-Plucknett and his son Edwin Comb Pluck- 
nett were bornin this country. Therefore 
the applicant is not the child or grandchild 
of a subject of His Majesty of European 
descent In tre male line born, naturalized 
or domiciled in the Britsh Islands or any 
2olony. That being so, he is nota Euro- 
pean British subject within the meaning of 
_ 3, 4, Criminal Procedure Code, and does not 
30m. 6 within the provisions of Chap XXXIII, 
of that Oode. Therefore he is not entitled 
to those privileges and his claim to have his 
appeal admitted fails for that reason. 

Mr. Mitter onthe second day's hearing 
asked that the hearing of this application 
ehould be postponed for another fortnight 
for the purpose of allowing him to obtain 
evidence from England relating to the 
birth of Thomas Plucknett: possibly that 
‘would include enquiries as tothe birth of 
Edwin Oharles Placknett. I was of the 
opinion that the application should be 
refused. The question of using the status 
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or the alleged status ‘of Oyril Bertram 
Plucknett for the purposes of Chap. XXXIII 
ofthe Code had clearly been considered by 
the legal advisers of the applicant on 
June 3 of this year when the applicant 
was before the Chief Prasidency Magistrate. 
It was dropped; no steps were taken under 
Ohap, XX XIII or under s. 52&A ors, 275, 
Oriminal Procedure Code. Had those steps 
been taken on June 3, or thereabouts, ample 


` material would have been available ifin 


existence for the purpose of raising this 
plea. But those steps were not taken and 
I can only conclude that they were not taken 
for good reasons. It seems to me that those 
steps not having been taken, it would be 
wrong now to interfere with the course of 
justice and delay the administration of 
justice if such a plea were admitted at this 
time. The applicant throughout these 
proceedings has had every opportunity of 
bringing such evidence before this Oourt. 
In my opinion it would notbe right for this 
Court to postpone the hearing of this appeal 
to admit of further delay. I enquired of 
Mr. Mitler whether there was in fact any 
racial prejudice in this case. Mr. Mitter 
said that he was not able to point to any. 
I myself have been through the record of 
the evidence in this trial and I am not able 
to point to any either. This application 
appears to me to have been brought asa last 
despairing effort to bring the proceedings 
once again before the Oourt although the 
provision of law do not allow ofit. In my 
opinion this application must be refused. 

Costello, J—I entirely agree with the 
judgment which haa just been delivered by 
my Lord the Ohief Justice. In my opinion, 
there isno evidence before the Oourt which 
gives any real indication whatever as to 
the origin of Thomas Plucknett, the grand- 
father of the present applicant. Moreover, 
ag the learned Standing Oounsel pointed 
out even if there had been some evidence 
to show that Thomas Plucknett himself was 
born in England that would not be sufficient 
to bring the applicant within the provisions 
of s. 4. Criminal Procedure Code, as regards 
the definition of ‘Europsaa British subject" 
which appears in sub-s Ai) of that section. 
The definition is as follows: 

“H any subject of His Majesty of European des- 
cent inthe male line born, naturalized or omiciled 
in the Britsh Islands or auy Oolony, or (ii) any subjeot 
of His Majesty who is the child or grandchild of any 
such person by legitimate desoent. 

Thgt means that in order that the appli- 
cant should bring himself within the four 
corners of that definition, he°will have to 
show that his grandfather was of Huropean 


a 


‘"His 
‘and the mere fact that appellant was born at 


Or Wee versa. 


‘the position, and having 


464 


. descent.. This point was touched upon in 
_ Alexander Ruffe v. Emperor, 13 Or. L. 4. 


193 (2) which was decided in the Punjab 
Ohief Court where .in the course of , the 


“judgment at p..196* we find this: , 


“It is true that the appellant did prefer a claim 
before the Committing Magistrate, to be tried as 


Jan European British subject, but it iy equally 


clear from his written statement, filed in support of 


_ that claim, that he is not an European British subject 


as deficed in s. 4 (4), Oriminal Procedure Oode, 
father was an Indian subject of His Majesty, 


Constantinople does not make him an European 
British subject.” 

Then follows this passage: 

“There is no evidences on the record to show that 


heor his father or grandfather was domiciled in 


the United Kingdom or inany of the European, 
American or Australian Colonies or Possessions of 
His Majesty or in the Oolony of New Zealand or in 
the Oolony of the Oape of Good Hops or Natal. 
We.are, therefore of opinion, that his claim to be 


fi || 


| tried agan European British subject was rightly 
rejected by the Oommilting Magistrate." 

- Mr J. P.. Mitter on more than one 
occasion in the course of his argument in 


- this case admitted or rather conceded that 


the provisions of the various sections in 


. Ohap. XXXIII, Oriminal Procedure Oode, 
“were never intended to apply to a cage 


such as the present. That chapter was 


. only designed to apply to cases of racial 
distinction where there 


is a real clash 
between a European as defined in the Code 
_on the one: side and.an Indian on the other, 
Mr. J. P. Mitter has quite 
clearly and definitely stated that itis only 
by bringing himself literally .et verbis 
within the words of the relevant section of 


` Chap. XXXIII, that he could possibly hope 


to succeed on this application, That being 
regard to the 
course of events subsequent to the trial 
and conviction of Oyril Bertram Plucknett, 
in my opinion, it behoves this Court to 


_gerutinise with the greatest care and meti- 


culousness the basis of the arguments put 
forward by Mr. Mitter. -The foundation of 
a right to obtain an appeal against the 


: verdict and sentence given at a trial in 
. the Sessions in this Court contrary to the 


normal rights of a convicted person as laid 


“down in the Letters Patent of this Oourt 


depends primarily and fundamentally 
-upon the status’ of the applicant. I am 


- quite clearly of ‘the opinion that the status 
_of Oyril Bertram Plucknett is ‘not such as 


enables him’ to. take . advantage of the 


- exceptional privileges and rights provided 


r (2) 13 Or. Q J 193; 14 Ind, Oas. 197; 6 PR 1912 
T. S 


Page of i8 Or. L. Jiga 
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for in Chap. XXXII, Criminal Procedure 
Code. In addition to the question of status 
Mr. Mitler endeavoured, rather prematurely, 
to surmount a number of other obstacles 
which, in my opinion, would still have 
stood in his way evenif hehad succeeded 


jin establishing on behalf of his client the 


necessary condition precedent as regards 
status. Section 449, Oriminal Prcecedure 
Code (which provides for the abnormal 
procedure we are now considering) so far 
as is relevant for-our present purposes, 
BAYS : 

“Where a case istried by jury in the High 
Court in a presidency town and the High Court 
grants leave to appeal on the ground that the case 
would, if it had been tried outside a presidency 
town, have been triable under the provisions of 
this Chapter, then notwithstanding anything con- 
tained in s. 418 or s. 423, sub-s. (2), or in the 
Letters Patent of any High Court, an appeal ma 
lie to the High Oourt ona matter of factas we 
as ona matter of law.” 

The chronology of the various steps taken 
in this case, as outlined by my-Lord, shows 
that at every stage there was unwarrante 
able delay. I would only refer to the fact 
that Mr, J. P. Mitter, stated in answer to -a 
question put by me that as early as 
June 30 (if not before, which seems highly 
likely) he. was armed with all the docu» 
ments required for the purpose of seeking 
assistance, on behalf of his client from some 
legal authority. Sofar from utilizing that 
position, however, he delayed no less than 
11 days before he even attempted to obtain 


-a fiat from the Advocate-General-of Bengal 


which would have enabled him, if granted 
to bring before this Court matters of law 
to be reviewed by this Court, It was not 
until July 25 that the application out of 
which the present proceedings arise was 
made tomy Lord, the Chief Justice. One 
can only deduce from the chronological 
history of this matter that Mr. J. P. Mitter, 
as indeed he has admitted before us, 
never really had ny confidence that an 
application of this kind in the circumstan- 
ces of this case could possibly be success- 
ful, because otherwise one would have ex- 
pected that proceedings under s. 449° would 
have been the first means resorted to, having 
regard to the fact that-Oyril Bertram 
Plucknett was lying undera sentence of 
death, for if an application under s. 449 had 
been successful, it would not merely have 
been a matter of this Court reviewing the 
decision of the trial Judge on question of law, 
but the appellant would have held the right 
to have the whole case re-considered by this 
Court on matters of fact as well as on mat- 


' ters‘ of law. “As I have stated, having regard 


19839. 


53- tte circumstances, particularly having 
cogard to the fact that the applicant bases 
i8 whole case upon the fortuitous circum- 
stance that it happened to be an Indian 
durwan who went to the Police Station and 
stated that an Anglo-Indian was lying in a 
certain housé with blood, marks on his pare 
son, if is, in my opinion, not only incumbent 
upon us, but imperative that we should 
look very carefully at the precise provisions 
of-s. 419. [have read out the provisions so 
far as they touch upon this case and it 
seems to me that this Court can only grant 
leave to appeal as laid down in sub-s, (1) 
(c) on the unique ground that the case 
would, if it had been tried outside a 
presidency town, have been triable under 
the provisions of this Chapter, that is to say, 
Ohap. XXXIII. Now, the conditions which 
have to obtain for a case to be tried under 
Ohap. XX XIII, in place outside a presidency 
town are specified in s. 443 where it says: 


“€1) Where in the course of the trial outside a 
presidency town of any offence punishable with 
imprisonment, the accused person, at any time be- 
fore he is committed for trial under s. 213 or is 
asked toshow cause under s. 242 or enters on his 
defence under s. 256, as the case may be, claims 
that the case ought to be tried under the provisions 
of this Chapter, the Magistrate inquiring into or 
tryiug the case, after making such inquiry as he 

necessary, and after allowing the accused 
person reasonable time within which to adduce 
evidence in support of his claim, shall, if he is 
Batisfied: (a) that the complainant and the accused 
persons or any of them are respectively European 
and Indian British subjects, or (b) that, in view of 
the connection with cuse of both an European 
British subject and an` Indian British subject, it 
ìs expedient for ‘the ends of justice that the case 
should be tried under the provisions of this Ohapter, 
record a finding that the case is a case which ought 
to be tried under the provisions of this Ohapter, 
or if he is not so Ba d, reoord a finding that it 
is not such a case.” < 


‘Picking out the dominating part of that 
section we get this: Where in the course 
of the trial outside a presidency town of 
any offence punishable with imprisonment, 
the accused person claims that the case 
ought to be tried uuder the provisions of 
this Obapter, the Magistrate inquiring into 
or trying the case, after making such 
enquiry as he thinks necessary, and after 
allowing the accused person reasonable 
time within which. to adduce evidence in 
support of his claim, shall, if he is satisfied, 
record a finding that the case is a case 
which ought to be tried under the provi- 
sions of this Ohapter, or if he is not satisfied, 
record a finding that it is not such a case. 
Although there are three cases, which I do 
not propose to examine in detail, Martindale 
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v.: Emperor (3) A. H; Turner v. Emperor 


. (4) and Gallaghar v. Emperor (1), which 


seem totake a contrary view, I am bound 
to say, with all possible deference and 
respect to the learned Judges who dealt 
with those cases, that there seems to be 


two fundamental condilions precedent for 
. the trial of a case outside a presidency 


town under the provisions of Ohap. XXXIII, 
namely that the accused person shall claim 
that the case ought to betried under the 
provisions of Ohap. XXXIII and that the 
Magistrate shall make an enquiry and 
record a finding that the case is a case which 
ought to be tried under the provisions of 
the Uhapter. In the present case, as my 
Lord the Ohief Justice has pointed out, the 
question of the status of Oyril Bertram 
Plucknett was mooted before the learned 
Ohief Presidency Magistrate. Taere is an 
affidavit by the Pleader who appeared in 
the Police Oourt on behalf of the accused, 
whose name is Dhirendra Kumar Das, in 
which, he says: 

“On June 3, 1938, I made an application before 
the Ohief Presidency Magistrate on behalf of the 
aforesaid prisoner claiming to be tried as an 


European British subject and in support of tbat 
filed an affidavit by Mrs. Florence Plucknett.” 


No doubt an affidavit by Mrs. Florence 
Plucknett was filed before the learned Ohief 
Fresidency Magistrate and a note of that 
fact was made by him cn the order sheet. 
We fnd under date June 3, 1938, order 
No, 6: “One prosecution witness examined. 
Oharge explained to the accused and come 
mitted to Sessions.’ There had previously 
been 20 witnesses examined on behalf of the 
prosecution. The order concludes “mother 
of the accused swears an affidavit regarding 
the parentage of the accused.” As against 
the stalement made on oath by the Pleader, 
there is a definite contradiction in the 
affidavit filed in these proceedings by 
Sarashi Kumar Brahmachari, Inspector of 
Police who was the officerein-charge of the 
Bowbazar Police Station. He says: 

“The investigation of the cass was conducted . 
under my supervision and I was present through-, 
out the proceedings before the Committing Magis- 
trate. I also attended the High Oourt during the 
trial,” < e 

Paragraph 6 of that affidavit says: 

“With regard to the contents of para, 3 of the 
petition I have inspected the record relating to the 
marriage of the petitioner kept at the Church of 
our Lady of Happy Voyage, Howrah, wherefrom it 
appears that the petitioner was described as an 
Anglo-Indian at the time of the said marriage 


e 
(3) 52 Ô 347; 84 Ind. Oas. 1041; A I R 1935 Oal. 14; 
26 Or. L J 401; 40 O L J 256; 290 W N £7, 
2 53 0 636; 86 Ind, Oas. 659; A IR 1925 Oal. 673; 
96.Cr,L J 835; 29 0 W N 458; 41 O LJ 326, 4 
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WINGI was solemnized on the 26th day of August 
1935." , 

Then in para. 7 the Inspector states : 

“With regard to the statements contained in para. 3 
of the said petition, I do not admit the same. The 
only step taken in this direction was that an 
affidavit was sworn to by the mother of the 

titioner. ... Thereupon the learned Ohief Presidency 
Magistrate made the following record in the order 
shest. : 

‘He then set out the order to which I have 
already referred. Then he contiaues that 
the learaed Magistrate recorded no finding 
that he, Uyril B. Plucknett, was a European 


British subject. Then he says : 

“T grave reference to the original affidavit and 
the order sheet which form part of the records of 
this Hon’ble Court. And atthe trial the petitioner 
did not claim to be tried as a European British 
subject. On the contrary he exercised the right of 
cha énging the jurors so far as Europeans were 


00 . 

It seems perfectly clear from the 
order recorded by the learned Ohief Presi- 
dency Magistrate that the accused never 
claimed thatthe case ought to be tried 
under the provisions of Ohap. XXXII, and 
most certainly the learned Magistrate did 
not make any enquiry into the status of 
the accused and, accordingly, he did not 
record any finding as to whether the case 
was a case which ought to be tried under 
the provisions of Obap. XXXIII or whether 
it was not. Moreover, it seems perfectly 
plain and beyond dispute that when the 
case came on for trial atthe High Court 
Sessions no claim even then was put forward 
that this wasa fit matter to be dealt with 
under the provisions of Ohap. XXXIII, 
and the official recordskept by the Olerk 
of the Crown show that the composition 
of the jury was arrived at not by exercising 
the special rights given to persons who 
claim to be tried as European British 
subjects, but by exercising the ordinary 
right of challenge which is invariably 
exercised by Counsel for the defence in cri- 
minal cases in the Sessionsin this High 
Court. I am therefore definitely of the 
opinion that what to my mind are the fun- 


damental conditions precedent to any prc" 


céedings under 8. 449, Oriminal Procedure 
Gode, were neveg fulfilled. In so far as 
apy kind of claim was put forward on 
behalf of the accused when he was before 
the learned Magistrate that he was a 
European British subject, it was done at 
the most in a very half-hearted manner 
and certainly was not persisted in either 
before the Magistrate or relied uponeat the 
Sessicos ineny sense whatever. In those 
circumstances, in my view this matter 
does not come within the ambit of the 
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provisions of Ohap. XXXIII, at all. More- 
over, if it could by any process of casuistry 
be said that the necessary claim was made 
in the initial stages of the proceeding, in 
my view any rights which the accused 
person might have had in consequence’ of 
tbat nebulous claim, were eventually waived 
by him, In this connection I only 
proposed to refer to one case, Queens 
Empress v. Grant (5) which although was 
heard long before the present provisions 
of Chap. XXXIII came into existence, does 
indicate thatitis possible fora European 
British subject to waive his right to be 
dealt with as sach. 

There is cne other matter on which I 
desire to say a few words because it 
was atgued by Mr. J. P. Mitter at very. 
great length, and that is this. Even upon 
the hypothesis that the applicant could 
conceivably be held to be a European 
British subject within the strict terms of 
the definition of s. 4, Oriminal Procedure 
Code, there still remains the question 
whether that European British subject 
had an antagonist, if I may use the 
expression, in the shape of a complainant 
within the meaning of the definition of that 
expression given ins. 444, Criminal Pros 
cedure Code. That section says : 

“For the purposes of 8. 443, ‘complainant’ means any 
person making a complaint or, in relation to any 
case of which cognizance is taken under ol. (b) of 
s 190, sub-s. .1) any person who has given informa- 
tion relating to the commission of the offence within 
the meaning of s. 154," 

Then there is a Proviso excluding 
certain persons. Now, Mr. J. P. Mitter 
argued for a considerable time yesterday 
upon the basis that s. 154 was a relevant 
section. Then suddenly we are told to-day 
as indeed the fact is, that s. 154 has no 
application in Oalcutta, and therefore it is 
notrelevant at allin a case arising in 
Calcutta. In the course of the argument 
I asked Mr. Mitter whether he was found- 
ing his endeavour to come within the pro- 
visions of Ohap. XXXIIL, Criminal Proce» 
dure Code, upon the action or actions of 
the durwan Mohamed Sayeed, and he told 
us quite definitely that he was relying 
solely upon what the durwan did as cone 
stituting the durwan, a complainant within 
the meaning of s. 444. My Lord, the 
Ohief Justice, has referred to the gatry 
which was made in the Police General 
Diary under s. 8, Calcutta Police Act, on 
May 2, 1938, The entry says this: 

“Mohamed Sayeed, a durwan of 27-B, Central Avenue, 
came to the Police Station and reported that 


(5) 19B 961, . 


1939 


one Anglo-Indiau man is lying on the floor of 
room No. 1-B of the above premises with blood 
maiks on his person. He did notknow what was the 
matter. (‘He’ of couree refers to the durwan). 
Sub-Inspector Maitra left on inquiry.” 


Mr, Mitter would have us take the view 
that that represents a c.mplaint ard 
the fact that if was made elevated the 
durwan into the position of being a come 
plainant forthe purposes of s, 443, Criminal 
Procedure Code. In my opinion although 
itis not necessary definitely to decide the 
matter for our present purposes, it cannot 
with any ‘real accuracy be held that a 
Person such as a durwanor anybody else 
who almost by chance—certainly fortuitous- 
ly—goes toa Police Station and \ makes a 
statement of the kind which can be record- 
edin a form foundinthis general diary 
book isa complainant forthe purpose of 
Ohap. XXXII. Mr. J. P. Mitter quite 
frankly conceded that if we hold any such 
thing, it would lead to absurd consequences 
such for example asthe illustration I put 
to Mr, Mitter of a small girl or a small 
boy, seeing two men fighting, running into 
a near-by Police Station and recording 
the fact that a fight was in progress be- 
comlog a complainant and so bringing a 
case within the ambit of the provisions 
of Ohap. XXXIII. In the present instance, 
it ig to be observed that the durwan made 
no report that any offence was being com- 
mitted. On'‘the contrary, he merely said 
that a man wis lying cn the floor of a room 
with blood marks on his person. It need 
scarcely be said that there might bea 
hundred and one reasons for that state of 
things, none of them having anything 
whatever to do with the commission of any 
offence. Moreover, the durwan expressly 
disclaimed any knowledgeof what was the 
matter, He merely reported the fact that 
a man was lying upon the floor with blood 
marks on his person, It is interesting to 
observe that when thecase was ultimately 
“Dut up,” to use an expression which is in 
Common usein this country, 8 chalan was 
made outin this form: “Report of serious 
case of section H Townon May 23, 1938.” 
Colum 1 is, name and address of complain- 
ant. Underneath this is written—Inspector 
S. K. Brahmachari of section H. Tae name 
of Beo accused person is given a80. B. 

ucknett, son of E. O. Plucknett of 27-B, 
Oentral Avenue. The charge was that of 
murder, Inspector Brahmachari is there 
officially described’ as “the complainant," 
That leads me to refer to the Proviso to 
4, 444 of Ohap, XXXIII which reads as fole 
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lows : 

“Provided that a Public Prosecutor, a public servant, 
a member, officer or servant of any local authority, 
a railway servant as defined ine. 3, Railways Act, 
1890, or an officer or servant of any company, 
association or either body to which the Local Govern- 
ment may, by generalor special order published 
in the Local Official Gazette declare the provisions 


® of this section to apply shall not by reason only of 


the fact that he has made acomplaint of or given 
informationof an offence in his capacity as such 
Public Prosecutor, public servant, railway servant, 
member, officer or servant, be deemed to be a 
complainant within the mesing of this section.” 

Then follows this very important provi- 
gion : 

“Nor shall a PoliceOficer be so deemed by reason 
only of the fact that a report under s. 173 relating 
to a case has been made by or through him,” 

It seems to follow from that that even the 
Police Inspector cannot rightly be deemed 
to be a complainant forthe purposes of the 
provisions of Ohap. X XXIII and æo it 
ceems to me tbat if a Police Inspector who 
in an official document was described as 
“the cymplainant’ is not ‘a complainant’ for 
the purposes of the Ohapter, a fortiori the 
durwan or any other adult or child who 

ives information of the kind recorded 
in the general diary in the case ought not 
to be considered as. a ‘complainant’ for the 
purposes of Ohap. KAKI. This Chapter 
was obviously only designed to meet oir 
cumstances such as thoze which existed in 
Satya Narain v. Emperor (6) which was 
decided by this Court in the year 1997, 
In my view, to accept the argument pat 
forward by Mr. Mitter apart altogether: 
from the fundamental question of status, 
would be not only to reduce the provisions. 
of Chap. XXXIII to an absurdity but to 
cause 4 perversion of the course of justice. 
It would bring about a condition of things 
which never could even in the remotest 
degree have been contemplated by the 
Legislature at the time when the present 
Ohap. XX XIII was put into the Criminal 
Procedure Code by the Oriminal Law 
(Amendment) Act, 1923, which is described 
as the Racial Distinction Act (Act XII of 
1923). 

I conclude by saying that considering. 
the interval of time whigh elapsed bet 
ween the date of the conviction and sentence 
on the one hand and the date on which 
this application was made onthe other, I 
think there is some doubt, having regard 
to the decision in Thomas v. Enperor (7) 
whether this application lay at allin viow 


e 
(6) 32 O W N 319, 112 Ind. Cas, 350; AJ R 1928 Oal. 
675; 29 Or, L J 1082; 650 858. 
(7) 58 0 746; 98 Ind, Oas, 248; AI R 1938 Oal, 1203; 
37 Or, L J 1301, | 
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Act, ‘read with Art. 150 of that Act, despite 
thé decision given in Emperor v. Harendra 
Chandra (8) and of course with all possible 
respect to the learned Judge who gave it. 
In: my opinion, leaving aside altogether the 


failure to prove the status of the applicant. 


asa British European subject this appli- 
cation is wholly misconceived.  —=— 
D... Application dismissed. 
(8) 51 0980; 84 Ind. Oas. 929; AI R 1925 Cal, 384; 
26 Or, L J 385; 29 O W N 384. 
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- Application No. 85 of 1936 
A October 10, 1939 
Tuomas, O. J., ZIAUL Hasan. AND 
BENNETT, JJ. 
> Thakur MAHIPAL SINGH— 
Å PPLIOANT ` 

a VETBUS 

t? KAMTA PRASAD— Oppcstts Party 

(U.P. Agriculturists’ Relief Act (XXVII of 1934), 
8:5 (2)—Case falling under sub-s. (2) of s 5— 
No revision under s. 115, Civil Procedure Code (Act V 

1908), lies. | 

ya Pep “ the decision of the Appellate Court 
shall be final,” in sub-s. (2) tos. 5,U.P. Agricul- 
turists’ Relief Act, preclude not only a second ap- 
peal but a revision also. Ths concluding sentence 
in sub-s, (2) does, by necessary implication, divest 
the High Court or the Ohief Court of the revisional 


jurisdiction conferred by s. 115, Oivil Procedure: 


ə. in cases falling under s. 5 (2) of the U. P. Agri- 
culluriate’ Relief Act. Shah Chaturbhuj v. Shah 
Mauji Ram (2) and Ashraf v. Saith Mal (3), dis- 
tinguished, Nihal Singh v. Ganesh Dass-Ram Gopal 
(1), affirmed. 


Le 


t 1 


trict Judge of Gonda, dated April 14, 
1936. ; ; 


: Messrs. G. Hasan and Mohd. Hafeez, for 


the Appellant. ` 
“Mi. M. H. Kidwai, for the Opposite 
Party. ` 
: ZJa-ul Hasan, J.—This is an application 
under s. 115, Oivil Procedure Code, by a 
judgment-debtor against an appellate order 
of the learned District Judge of Gonda 
dismissing hie Appeal against an order of 
the Additional Civil Judge of Gonda by 
which his application under ss.5 and 30 
of the Agriculturists' Relief Act was rejected, 
“The present application came on for 
hearing before .a. Bench of this Oourt 
hên a preliminary Objection was rajsed on 
behalf of the opposite party to the effect that 
no revision lay against the appellate order 
of the District Judge, In support of bis. 
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of the provisions of Art. 155, Limitation : 


App.for revision of the order. of the Dis- 


R D 600; 1988 
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contention reliance was: placed ‘on ther 
case of Nihal Singh v. Ganesh Dass-Kam_ 
Gopal (19360. W. N.‘1158) (1). , As, the: 
learned Judges constituting the Bench., 
thought that this decision was in conflict 
with the- Full Bench decision of -the 
Allahabad High Court in Shah Chaturbhu}> 


°v.. Shah Mauji Ram (1938 A. L. J. 628) (2), 


and as it was desirable that.the Act should. 
be administered uniformly-in the whole 
of the United Provinces, they referred. 


“this application to a Full Bench under 


s. 14 (1) of the Oudh Courts Act. 
In Nihal Singh's case (1), -the late 
Chief Judge, Sir Bisheshwar Nath 
Srivastava and I held that the provision 
contained yin sub-s. (2) of s. 5 of the 
U. P, Agriculturists” Relief Act which makes 
the decision of the Appellate Court final, 
not only debars a further appeal against 
it but also prevents interference with it in 
revision so that no revision lies against an: 
order of the District Judge refusing instal- 
ments under s. 5 of the Act. I have again. 
considered this decisicn in the light of the 
arguments advanced on behalf of the present 
applicant but 1 am unable to hold that 
the law was not correctly laid down in. 
tbat cass. In the case before us instale, 
ments had been, refused to the applicant 
by the learned Additional Oiv)] Judge on, 
the ground that the decree against the. 
applicant could not be said to have. 
been passed for any money advanced: by. 
way of a loan within the meaning of the 
Agriculturists’ Relief Act. The judgment- 
debtor appesled to the District Judge but 
the District Judge also agreed with the 
opinion of the learned Additional Civil Judge 
and refused to grant instalments. The case- 
therefore falls strictly witbin subes, (2) of 
s. © of the Act and is fully governed by our, 
decision in Nihal Singh’s.case (1). The facts 
of the casein Shah Chaturbhuj v. Shah 
Mauji Ram, (1938) A. L. J. 628 (2), were 
totally different in that a decree had been 
converted into an instalment decree by the 
Oourt which passed it and the revision that 
application was brought against this order 
by the decreesholder. The Allahabad High 
Court therefore had not to consider in 
that case the provisions of sub-s. (2) tos. 5 
theugh the preliminary objection to the 
hearing of the application in that Kawi 
was based on the concluding portion 4 


(1) (1036) O W N 1158; 165 Ind. Oas 468; 1936 02 
L E 058; 9 R O 218; 1986 R D 580; A IR 1987 Oudh 


(2) (1938) A L J 62%; 176 Ind. Cas, 948; AI R 
1938 All. 458; 1938 O W N 763; 11 R A153; 1939 
AL R8390; I L R(1988) AN, 703. - 
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that sub-section. Our decision in Nihal 
Singh's case (1) was not discussed nor did 
the learned Judge ccnsider es. 23 and 30 (3) 
of the Agriculturists’ Relief Act. Section 
23 runs as follows :— 

“(1. An appeal shall lie to the District Judge 
from an order of a Collector or Assistant Oollecto 

d under this Ohapter. An appeal ghall lie 

om the order of a Oivil Court passed under this 

chapter to the Court to which original decrees 

passed by such Oourts are order appealable 

and where such decrees are appeslable to more 
Oourts than one, to the Court of lowest jurisdiction. 


(3) No appeal shall lie trom an appellate order 
passed under this section.” 


Similarly s, 30 (3) provides that 

“a decree amended in accordance with the provision 
of sub-s. (2) shall be deamed to bear the date of the 
original decree,and notwithstandi any provision 
in any law tothe contrary, no ap shall lie from 
any order amending a decree under that sub-section,” 

The language of sub-s. (2) to s.5 being 
quite different, namely, that “the decision 
of the Appellate Court shall be final”, I 
think that it can reasonably be inferred 
that these words preclude not only a second 


appeal but a revision also, Ifthe intention 


had only been to provide that no second 
appeal would lie in a case coming within 
ihe purview of sub-s. (2), the Legislature 
would have said as they did ins. 23 that 
‘no appeal shall lie from an appellate order” 
m such a case. The learned Judges of the 
àltababad` High Oourt in deciding Shah 
shaturbhuj' 8 case (2) said: . ‘ 
“There is nothing in 
gelief Act) that can be interpreted to divest this 
Jourt either expressly or by necessary implication 
af the revisional jurisdiction conferred by a. 115, 
Jivil Procedure Code,” 


“With the greatest respect it seems to me 
hat the -concluding sentence in gubeg. (2) 
08. 9 dces by necessary implication divest 
he High Oourt or the Ohief Oourt of the 
‘evisicnal jurisdiction conferred by s. 115, 
Jivil Procedure Code, - j 
Reliance was also placed on the case 
$ Ashraf v. Saith Mal (1937 A. L. J., 1101) 
3), but that case did not relate to the 
Agriculturis s’ Relief Act at all but to the 
J. P. Encumbered Estates Act, so that 
he learned Judges did not-take into con- 
ideration at all the provisions of s. 5 (2) 
Í the Agriculturists’ Relief Act. Our 
lecision in Mahal Singh's case (1) was brought 
o the notice of the learned Judges but 
hey referred to follow the ruling of their 
wn Soart in Bal Karan Rai v, Gobind Nath 
[$ vari (I L. R. 12 All. 129) (4). - - : 
‘I am therefore of opinion that nothing 
@ (1937) A L J NOL; 173 Ind, Oas, 186; A I R 
All. 47; 1938 R D 79; 10 R A 463; 1938 AL R 
2; I L R1938 AIL 110, 
(4) i2 A 129; A W N 1890, 39 (FB). 
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has been said in the case of Shah’ Chaturbhuj 
V. Shah Mauji Ram (1938) A. L. J. 628) (2), 
which should incline ug to change the view 
he had taken of sub-s. (2) to s. 5in Nihal 
Singh's case (1). i 
The present application is barred in view 


eof the decision in Nihal Singh's case (1) 


and I would, therefore, dismiss it 
Thomas, C. J.—I concur, 
Bennett, J.—I concur. 


By the Gourt.—This application is 
dismissed with costs, 


with costs. 


5. Application dismissed. 


RANGOON HIGH COURT 
Special First Appeal No. 108 of 1938 
March 20, 1939 
Mya Bu AND Mosty, JJ. 

P.L.8. P. OHETTYAR~— 

APPELLANT 4 
! VETSUS ; 
U THAN PE-—RESPoONDRANT 
Civil Procedure Oode (Act V of 1903), 0. XXT, 


r. 11 (g)—Particulara of interest due, tf can be 
furnished after issue of notice to yudgment-debtor, 
and before final order 13 passed—Limitation Act 


(IX of 1908), Sch. I, Art. 182 (5)—Decree-holder 
not knowing that judgment-debtor resides outside 
jurisdiction of Oourt—Application, which on face 
of it, is made to Court having jurisdicsion held one 
to proper Court—Application closed due to inability 
of decree-holder to furnish particulares of interest 
us, whether saves limitation for subsequent execu- 
tion application. 

Particulars of interest due are not required by 
O. XXI, r. 1109), Civil Procedure Code, or by any 
other provision of the Oode, that is to say, as it is 
not required that applications for execution ghall 
contain these. particulars they can be furnished by 
the decree-holder at any time after issue of notice 
to the judgment-debtor, when evidence is taken, or 
before orders are passed, for the purpose of ascer- 
taining the amount due. [p. 770, col, 1.) 

Where ıt has.not been shown that the decree: 
holder knew that the judgment-debtor lived outside 
the jurisdiction of the Oourt and the application for 
his arrest is made on the face of it to the Vourt which 
had jurisdiction, it cannot be said that the application 
is not made to the proper Oourt. Arjundas v. U 
Ka Ya (3), ralied on. | . 

Quaere.— W here an execution petition is closed by the 
decrée-holder on request on the ground of his inability 
to furnish particulars of interest due; whether he can 
rely upon that application for the purpose of 
saving limitation in respect of subsequent applica- 
tion for execution Pitambar Jana v. Damodan 
Gachatt (1) and Thakur Prasad v. Fakir-uliah (2), 
Teferred to; 


Sp. F. A. against an order of the Small 
Oause Court, Rangoon, dated Augtst 11, 
1938. 
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Mr. J. C. Ray, for the Appellant. 
Mr. Kalyanwala, for the Respondent. 


Mosely, J.—This is an appeal against 
an order of the Ohief Judge of the Small 
Cause Court cancelling a prohibitory order 
in execution. The ground for this ordere 
was that the first application for execution 
made in 1933 was timesburred and that, 
therefore, subsequent applications and the 
present application were also time-barred. 
The decree in question was passed on 
February 19, 1980, and on February 15, 
1933, an application for execuiion was pre- 
sented, No. 1481. ‘his was put down by 
the clerk for "admission", whatever that 
may mean, and on March 6, 1933, the 
decree-holder’s Advocate undertook ‘‘to file 
particulers of payment of interest” on 
March 8. Idonot know what ‘particulars 
of payment of interest” means. The decree 
was for Rs, 1,081-6-0 and the costs were 
Rs..11€-&0, a total of Rs. 1,197-14-0. The 
application for execution recites that 
Rs. 1,170 had been received out of Oourt. 
Interest due was said to be Rs. &2-7-6. 
Apparently what was required was tke 
date of receipt of the payment of 
Rs, 1,170 and particulars of interest due. 
This requirement may be convenient at 
this stageto the Court and I notice that 
these particulars were furnished with 
subsequent application in execution, but 
they were not required by O. XXI, r. 11 (g) 
or by any other provision of the Oode, 
that isto say, as it is not required that 
applications for execution shall contam 
these particulars, they can be furnished 
by the decree-holder at any time after 
issue of notice to’ the judgment-debtor, 
when evidence is taken, or before orders 
are passed, forthe purpose of ascertaining 
the amount due. The next diary entry of 
March 8 reads that the decree-holder'’s 
Advocate was present, and by request the 
application was closed. TheJudge cn this 
said that it was manifest that the applica- 
tion was not even admitted. Admission is 
a technical term not usually applied to 
execution proseedings. Possibly, what the 
„Judge wus thinking of was the decision in 
Pitamber Jana v. Damodar Gachait (1) 
which is that where the decree-holder 
deliberately. withdraws his application he 
cannot- afterwards rely on that applica» 
tion for the purpose of saving limitation in 
respect of a subsequent applichtion for 
éxecutiow#. Bee, however, Thakur Prasad v, 


“ (1) 53 O 6684; 98 Ind. Oas, 168; A I R 1926 Cal, 
1077; 30 O W N 918; 45 O L J 86, ae 


P. L 5. P, GABÊTYAR v. U THAN Pa (RANG.) 


18410 


Fakir-ullah (2) a decision of their Lords 
ships of the Privy Council which was not 
referred to in“ Pitambar Janu v. Damodar 
Gachait (1). 

That point, however, has not been raised 
before us. What is said is that the applica: 
tion was in due form, and that cannot be 
gainsaid. Against this it is argued that 
the application was not to tne proper Oourt. 
The words “proper Court” were inserted 
in Art, 182, sub-s (5), by the Amending Act 
of 1927. Inan-affidavit filed, the judgmeht- 
debtor said that he was in Mandalay at 
the time, that this application for execution 
was filed in 1933, but he did not’ attempt 
to assert that he wasthere to the knowledge 
of the decree-holder, or that the, application 
was filed mala fide in a Court which had 
no jurisdiction to give the relief claimed, 
namely the arrest of the judgment-debtor, 
and that the application was filed merely to 
keep limitation alive The plea of fraud aod 
mala fides cannot be raised now here. 
The application was onthe face of it toa 
Gourt which had jurisdiction, for it gave 
the judgmentedebtor’s address as Rangoon 
and asked for his arrest. In Arjundas vV. 
U Ka Ya (83) at p. 500 it was said: 

“It cannot be said that an application for 
execution to the Court which passes a decree ise 
not made in accordance with law merely because, 
instead of asking for a transfer of the decree to 
the Court within whose jurisdiction the pro 
is situated, the application asks for the 
of 8 warrantof attachment.” 


Much more in the present case it cannot 
be said where it has not been shown that 
the decree-holder knew that the judg: 
ment-debtor lived outside the jurisdiction 
that the application for his arrest wae 
not made on the face of it to the Court 
which had jurisdiction, that is, to the proper 
Court. For these reasons the order of the 
trial Court will be set aside with costs, 
Advocate’s fee two gold mohurs, and the 
learned Ohief Judge will be directed tc 
proceed with the disposal of this applicar 
tion for execution asit is still contested 
whether the application of 1936 was within 
time. 


Mya Bu, J.—I agree. 
D, Order set aside. 
(2) 17 A 106; 22 IA 44; 6 Sar, 526 (P O). 


(3) 14 R 550 at p. 555; 163 Ind, Oae. 403 NASI R 
1936 Rang. 271;9 R Rang. 17. - ms 
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Second Oivil Appeals Ncs, 175 and 196 

. of 1936 

September 24, 1939 
ZIa-UL HABAN AND BENNETT, JJ. 

BANKEY LAL AND OTHERS—DRREANDANTS 

— APPRLLAN TS 

DETBUS < 

NAND LAL AND 3 orugegs—PLaINTI BRA 

AND aNOTAER—DEFENDANT— RESPONDENTS 

Res judicata~Appeals by both plaintiff and defen- 
‘ant— Appeals disposed of by one judgment—Plain- 
«ffs appeal allowed and defendant's dtsmissed—Two 
econd appeals by defendant but one against decree 
Asmissing his own appeal barred by time—Certain 
«question arising only in plaintiff's appeal alone and 
wt in defendant's—Other appeal held not barred by 
es judicata. 

Both the plaintiff and the defendant appealed from 
che decree of the trial Oourt. The Appellate Court 
lecided both the appeals by one judgment and dis- 
nissed the defendant's appeal and allowed that of the 
jlaintiff and though the operative portion of the 
udgment which governed both the appeals was copied 
jut in both the decrees, yet the question whether or 
10t the plaintiff wae liable to pay anything on account 
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the decrees but theappeal from the decree dismiasing 
his own appeal was barred by limitation. There was 
nothing in the decree, ap against which was 
barred which affected the question how far the plain- 
tiff was liable on account of the redemption of the 
mortgage : : : 

Held, that the other appeal was not barred by res 
gn dtcata, | 

Proposition laid down in Bhagauti Din v. Bhagwat 
fi), held stated too broadly. Valiullah v.-Ejaz Ali 
(i), Zaharia v. Debia (4) and Mra. Gertrude Oates v. 

illicent D'S ilva (5), referred to. 


8. O, As. against the order of the District 
Judge, Sitapar, dated February 4, 1936. 


Messrs. D. K.-Seth, C. P. Lal and Uma 
Shankar, for the Appellants, 


Mr. S. C. Das, for Respondents Nos. l 
to 5. : i 


Judgment.—These two appeals have 
been brought by the. defendants to a sait 
for partition of joint family property against 
the appellate decrees passed by the learned 
District Judge of Sitapur-.in cross-appeals 
in the same suit. 








eens Raa operas a o ORAR pee The following pedigree of the parties ig 
atthe defendant preferred two second appeals from both not disputed before us :— 
| | 
Ram Oharan (adopted 
kakak Shankar Lal, son of his real brother, 
| Karta Ram), 
| 
: - | | ; 
Daya Ram . . Shankar Lal Mangli Lal = Musammat 
, (died childlesa.) (adopted by NA Charan) "“Ghandan Kuar, 
Bh D Sheo Sahai, 
int akena) (died in 1907 or 1908 
Nana Ki "1938 Musa horom (plaintif Ka L) 
died July 14, 1 usammat Ka i 
ia ) Galengan No. 9.) 
Bankey Lal, : 
. . (defendant No, 1.) cian l 


Mahesh Prasad, 
(plaintiff No. 2.) 





| | f 
Gaya Baksh, Bachan Prasad, 
(plaintif No. 3.) (plaintiff No, 4.) i 








| 
Mew Lal, i Lal, Ohhed 
(defendant No. 2.) 
Becha Lal, Inder 
(defendant No. 7.) gine: Ne 8.) 


It will be seen that the plaintiffe tothe 
suit are Nand Lal and his three sons while 
the defendants are the widow of Jugal- 
Kishore, brother of Nand Lal, and the 
son, grandsona and greategrandsqns of 


Mier i a L Manohar : hari 
(defendant No. 3.) (defendant No. 4.) (defendant No.5.) (defendant No, 6) 


| 





Lal, Ba 


Nand Kishore the other brother of Nand.. 


Lal. 
The piaintiffa claim a half share in ten 


items of immovable property mentioned in 
List A attached to the plaint’ and g 


t 


112” 
similar share: in the movables entered in 
List B.. A 

The learned Oivil Judge who tried the 
case decreed the plaintiffs’ claim to the 
extent of a one-third share in five items of 
the List A properties and dismissed the 
suit with regard to the other items and 
to the movables mentioned in 
In regard io three of the items for which 
the plaintifis’ suit was decreed, the plaintiffs 
were directed to pay their one-third pro- 
portionate share of the money that Nand 
Kishore spent on redeeming © pro- 
perties from mortgages made while the 
family was joint. Against this decree 
both the parties appealed to the District 
Judge who dismissed the defendants’ 
appeal altogetLer but allowed the appeal 
of the pee ie this extent that he set 
aside ihe condition of payment of money 
by the plaintiffs in respect of twoof the 
properties, namely, Aswamau and 
Juharyamau properties, holding that those 
properties were redeemed by Nand Kishore 
while the family was still joint and pre- 
sumably with joint family funds. He 
retained the condition imposed by the trial 
Judge with regard to the Gujrehta property 
which was redeemed by Nand Kishcre in 
1912 by payment of Ks. 498 after the family 
separated, according tothe defendants’ case, 
about July 1909. 

Appeal No. 175 was brought by the 
defendants against the decree of the jearned 
District Judge allowing -the plaintifs 
appeal and No. 190 was brought by them 
against the decree of the. lower Appellate 
Court by which their own appeal was 
dismissed. The latter appeal was, however, 
filed beyond time. Limitation admittedly 
expired on May % 1936. This Oourt was 
closed from May 11 to July 10, 1936, and 
appeal No. 196 was filed on July 11, 1936. 
No application under s. d of the Indian 
Limitation Act was filed but the learned 
Oounsel for the appellants asks us to cone 
done the delay in nlng thisappeal. The 
learned Oounsé! for the respondents on the 
other hand argued not only that there are 
no grounds for extending the beneht of 
8. 5 of the Limitation Act io appeal No. 196 
but also that as this appeal cunnot be 
entertained being barred by time the other 
appeal No. 175 also fails as the decree ot the 
lower Appellate Court in the defendants’ 
appeal bas become final and operates as res 
judicata, 

We are not prepared to admit ° appeal 
No. 196 asethere are no grounds on which 


he benoffi.of s 5 of the Limitation Act - 3 
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can be given to the appellants. Atthe same 
time we are not prepared to hold that 
appeal No. 175 is barred by reason of 
appeal No. 196 being time-barred and 
consequently not maintainable. The 
leained Counsel for the respondents relies 
on the case of Bhagautt Din v. Bhagwat, 
10 O. W. N., 1093 (1) decided by a learned 
Judge of this Court sitting singiy. In that 
case it was laid down that when there is 
one and the same judgment disposing of 
two separate appeals in which two separate 
decrees were prepared, then if there is an 
appeal against one of the two decrees 
only, the judgment and the decree in the 
other appeal against which no appeal is 
filed and which thus becomes final would 
constitute res judicata. With the greatest 
respect to the learned Judge, we think the 
proposition has been laid aown too broadly 
and is not in our opinion applicable to each 
and every case in which the lower Appellate 
Oourt has disposed of two appeals by one 
and the same judgment. In Ram SukhDubey 
v. fampat Tewari, A. I, R.1927 Oudh, 575 
(2) a Bench of this Court approved of the 
decision of Mr. Piggott, Judicial Commis- 
Bioner of Oudh im Valiullah v. Ejaz Ali, 
lð 0. O, 22 (3) in which it was held that 
Where there havé been two decrees passed 
by the lower Appellate Court and both of 
them require to be set aside in order to give 
the dissatisfied party the ‘relief which he 
peeks and a second -appeal is filed against 
One decree only, the decision which is 
allowed to become final operates as res 
judicata in respect of the second appeal. 
Now in the present case though the learned 
District Judge decided both the appeals 
by one judgment and thouga the operative 
portion of the judgment which governed 
both the appeals was copied out in both 
the decrees, yet it is clear that the question 
whether or not the plaintifis were lable to 
pay anything to Nand Kishore on account 
of he redemption of three mortgages arose 
in the plaintfis’ appeal alone and notin 
the defendants’ appeal so that the order of 
the learned Judge on that question must 
be deemed to be a part only of the decree 
passed ın the plaintifis’ appeal. The 
learned District Judge’s decree on the points 
raised by tne deiendants ın their appeal 
has no doubt become final’ by reason of 
appeal No, l¥b having been brought beyond 
time but there 18 nothing in tuat decree 
(4) 100 W N 1093; 147 Ind. Oas. 966; A I.R 1983 


Oudh 531; 17 R D 966; 6 RO 33], 
(z) A IR 1937 Oudh 575; 108 Ind. Oas, 171; 4 O W. 


297, 
(3)15 O O 22; 13 Ind. Oas.-984, 
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which | affects the question how far the 
dlaintiffs are liable on account of the 
‘edemption of the mortgages by Nand 
<ishore, 

The learned Counsel for the respondents 
1a8 also relied on Zaharia v. Debia, I. L. R., 
33 All. 51 (4) but in that case the crosa- 
sppeals were brought by two rival pre- 
»mptors who were parties to each other's 
tit In the trial Court and the suit of one 
£ whom was decreed and of the other digs- 
niesed, It is obvious that the euit of M 
oelng decreed necessarily involved the dis- 
nissal of the suit of Z, the rival pre-em ptor, 
ind as Z appealed from the dismissal of his 


“wD suit but not from the decree Seapine hs 


M's suit, it was rightly held that the appea 
vas barred. 

In Mre. Gertrude Oates y. Mrs, Millicent 
D'Silva, L L. R. 19 Patna, 139 (5) also relied 
m by the learned Oounsel for the respons 
Neots, the issue whether the partnership 
ad come to an end arose in both the 
‘Toss-suits and as that issue had 
een decided in both the suits, in one of 
which no appeal was filed, the appeal in the 
ther suit involving the same question was 
aanifestly barred he res judicata. 

“We are therefore of opinion that there is 
o legal bar to the hearing of appeal No. 175 
a the circumstances of the present case and 
ve have consequently allowed the learned 
Jounsel for the appellants to argue the 
Ppeal on the merite. 

-We are however of opinion that the only 
oint arising in appeal No: 175, namely to 
hat extent, if any, the plaintiffs are liable 
> contribute towards the redemption of 
16 three mortgages in question has been 
ightly decided by the learned District 
udge, There is satisfactory evidence of 
rere being a nucleus in the joint family 
1 question. The family not only possessed 
1 ancestral house but also at least a six 
ies share of Aswamau, Moreover, some 
amily property was sold by Sheo Sahai to 
ae Lal Bahadur. for asum of Rs. 6,000 
ad the ssle-deed (Ex. A-12): shows that 
it of the sale consideration a sum of 
s. 3,052 was received by the vendor in 
wh. There is no evidence how this large 
1m of money was spent and in the absence 
' evidence on the point, the money should 
e presumed to have remained in -the 
mily. There are thus good grounds for 
resuming, as the learned District Judge 
48 done, that Aswamau and Juharyaman 
(4) 83 A 51; 7 Ind. Oaa. 156;7A L J 861. 


©) 12 Pat. 139; 141 Ind, Oas. 763;-13 P LT 793; A 
933 Pat. 78; Ind. Rul, (1938) Pat. 79. 
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properties were redeemed with joint family 
funds as they were admittedly redeemed 
before the family separated in 1909. In 
these circumstances the mere fact that 
Nand Kishore or other members of the joint 
family were earning money on their own 
account cannot help the appellants, 

We therefore hold that the learned Judge 
was right in his order that the plaintiffs are 


19 


~ 


4 


“` 


liable only to the extentof one-third of the:. 


amcunt.paid by Nand Kishore for redeeming 
the Gajrehta property. 

Both the appeals are consequently dias 
missed with costs and the decrees of the 
lower Appellate Court confirmed. 


B. Appeals dismissed. 


LAHORE HIGH COURT 
Letters Patent Appeals Nos. 32 to 37 of 1939 
March 23, 1939 
ADDISON AND RAM LALL, JJ, 
MUSA AND OTHHRS— DHEANDANTS— 
APPRLUANTS 
VETBUS 
Malik GHULAM QASIM AND orunes, 
PLAINTIFF AND ANOTHER, DEFENDANT 
— RESPONDENTS 

Custom (Punjab)— Village Noon-Nasheb, District 
Mianwali —Adna malik's right to get from existing 
shamilat or re-appeared land, equal area to 
lands completely submerged—Payment of jhuri to 
ala malik, if condition precedent, f 

In the village Noon-Nasheb, District Mianwali, 
tho adna maliks, whose land has been completely 
submerged, have a special right to get from exist- 
ing banjar sakamilat or from other land, which has 
aan; P areas equal to their submerged areas. 
Such land can be taken by the adna malika imme- 
diately after'it re-appeared snd though jhuri must 
be paid, there is nothing in the wajib-ul-ars which 
makes the payment thereof a condition precedent to 
the adna maliks taking poean of the land to 
which they are entitled. Ə, 
possession as soon as they can and settle about the 
jhurt thereafter. Hayat v, Mahammad Khan (1) 
referred to, 8. A, No. 597 of 1984, impliedly over- 
ruled. 


Messrs. S. L. Puri and Tassaduq H ussain, 
for the Appellants. 


Mr. Har Gopal, for the Respondents. 


Addison, J.—This judgment will dispose 
of Letters Patent Appeals Nos. 32-to 37 of 
1939. The lands in suit are situated in Vill 
age Noon-Nasheb in the Bhakkar Tehsil of 
the Mianwali District. 
age was washed away by the river some time, 
prior to 4922-23 but emerged in 1924-95, 
When the land emerged, the former adna 
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maliks seized the suit lands and havt been . 


in possegsion ever since. The. suits, which 
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have given rise to these appeals, were 
instituted by the ala maliks on February 
10, 1936, just before the 12 years’ period 
of limitation was to expire. They claimed 
that the land on emergence became shamilat 
and that the defendants, adna malrks, were 
not entitled to take possession in preference 
to, or without the permission cf, the ala 
maliks and without paying jhuit. The ala 
maliks also contended that the area taken 
possession of hy the various adna maliks 
defendants were in excess of the areas of 
their submerged land. The adna maliks 
pleaded that they had a preferential nght 
to occupy the suit lands under the condi- 
tions of the village wajib-ul-are, that the 
_ grea was not in excess of the areas of the 
land Jost by them and that it was not 
necessary for them to obtain the permission 
of the ala maliks to cccupy the lands. They 
added that they had tendered jhurt to the 
ala maliks who refused to accept it. The 
” trial Court held that the defendants had 
appropriated the correct areas and that 
‘they were entitled to possess the lands in 
suit in preference to and without the permis- 
‘sion of the ala maliks, but that as. they bad 
failed to prove that they had tendered jhurt 
to the ala maltks, they had lost their right 
tothe suit lands. Tke suits were therefore 
decreed. TLe appeal to the District Judge 
was dismissed and an appeal to this Court 
was also dismissed by alearned Judge, who, 
however, granted a certificate to appeal to 
a Division Beach under the Letters Patent. 
The queetion ie, therefore, now before us. 
Paragraph 1 of the wajib-wlearz is as follows: 
“The ala maliks have the first right to cultivate the 
shamilat, and after them this right devolves on the 
adna maliks. If the latter have no intenticn or 
means to occupy this shamtlat land, the ala maliks, or 
lambardars after consulting the ala maliks, can give 
the land to other people on such conditions as they 


think fit. Ifjhurt is taken from such persons, they 
will become adna maitks.” 
Paragraph 7 is as follows: 

. “Diluvion does not cause any difference in the ala 
malikiyat rights. So long as any field of an adna 
malik is only partially submerged and some of it 
remains,the adna malktyat rights in it remain with 
the adna malik. lf the whole of one number or 
holding is submerged, it becomes shamilat deh. The 
adna malik whose land is totally submerged, hes a 
superior right to other owners to get from: banjar 
shamtlat or from land, which has re-appeared, an area 
equal to his submeiged area, but he will have to pay 

' ghurtat a rate not exceeding one rupee peracre. The 
ala maltks will have no power to refuse to accept 
jhurtfor such land.” 

eThe meaning of thesetwo paragrapls is 
fairly obvious. An adna malik r&tains his 
ownership over a number or holding which 
has been cnly partially submerged; if, how- 
ever,uis whole holding or a particular number 
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is submerged (ss happened in all these 
cages), it becomes shamilat deh. Theala 
malike have aright to occupy shamilat deh 
and after them tLe adna malike; but this 
is subject to the special right given to the 
adna maliks, whose land has been ¢om- 
pletely submerged, to get from existing 
banjar shamilat or from other land, which 
has re-appeared, areas equal to their sub- 
merged areas. For tiese new areas the ala 
maliks cannot refuse to take jhurt and the 
adna maliks are entitled to get possession 
and become adna maliks of the new areas 
by paying jhuri. This view was accepted 
by Jai Lal, J. in Hayat v. Muhammad 
Khan (0). In this case, however, no argument 
was raised that the payment of jhurt was 
a condition precedent to the adna maliks 
taking possession of the land which had 
emerged. This question came before the 
same Judge in Second Appeal No. 597 
of 1934, decided on October 23, 1935, and 
he there held that as jhurt had not been 
tendered prior tothe institution of the suit, 
the ala maliks, who sued for possession, 
were entitled to succeed. The same view 
has been taken bythe learned Judge who 
decided the appeals in this Court, which 
are now before us on further appeal under 
the Letters Patent. Evidence. was produced 
by these adna maliks to prove that they 


‘offered to pay the jhurt which was refused 


by the ala malike but this evidence has 
not been believed on the ground that it was 
interested. After all, in some of these 
cases which are before us, the jhuri amounte 
ed only toa few annas. The land was taken 
possession of along time ago in 1924-25. 
No elaborate precautions would have been 
taken to see that outside witnesses were 
present so as to establieh in suits, instituted 
nearly 12 years later, that the offer ofa few 
annas was made tothe ala maltks, In fact 
the sums involved are so small that it ie 
difficult to conceive that they were no’ 
offered’ whereas it was undoubtedly in the 
interests of the ala maliks to refuse them 
Indeed, the adna maliks have alleged tha 
they were always willing to pay. Be that a 
it.may, the finding of the trial Court and th 
lower Appellate Court is that it has not 
been established that jhurt was tenderec 
and that finding must stand, though it was 
not to be expected that outsiders- woulc 
have been present when such small sumi 
were Offered. ~ 

It remains therefore to determine th 
meaning of the wajibeul-arz and we ar 


(1)-A IR 1984 Lah. 561/154 Ind. Osas 1015 
7RL 698 (2). -t 
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clear that the adna maliks, whose land bas 
been completely submerged, have a special 
right to get from existing banjar shamilat 
‘or from other land, which has emerged, 
areas equal to.their submerged areas. Such 
land was taken by the adna malike 
immediately after it reappeared and though 
jhusi must be paid, there is nothing in the 
wajib-ulearz which makes the payment 
thereof a condition precedent tothe adna 
maliks taking possession of the land to 
“which they are entitled. Of course, the ala 
maliks have a right to get the jhurt which 
the defendants are willing to pay. As 
there is nothing in the wajib-ul arz which 
makes payment of the jhuri a condition 
precedent and, as it ig in the interests of 
the ala maliks to refuse to take the jhurt go 
as to oust their inconvenient adna malike, 
the only proper interpretation which should 
be placed on the wajib-ul-arz, taken as a 
whole, is that they are entitled to take 
possession as soon as they can and settle 
about the jhuri thereafter. If they had 
to settle about the jhuri first, the ala maliks 
would step in and seize the land themselves, 
or other adna maliks more in favour with 
the ala maliks would be given an opportunie 
- ty toseize the land before the adna maliks 
not in favour with the ala maliks. Even 
the parties seem to have considered this the 
Proper interpretation. Otherwise these 
suits would have been instituted at once 
and not so many years after. For the 
reasons given above, we accept these 
appeals and dismiss all the suits but leave 
the parties to bear their own costs throughs 
out. 
D. Appeals accepted. 


BOMBAY HIGH COURT 
Oivil Revision Application No. 157 of 1933 
February 13, 1929 _ 8 
Logue, J. 
LAXMAN MAHADEV BANKAR— 
APPLIOANT 
VETSUS 
MARUTI RAMBHAU NIKAM AND 0OTARRS— 


OPPONENTS 

Civil Procedure Code (Act V of 1908), s. 115— 
- Order of amendment of decree under gs. 151 and 153 
— Revision, if maintainable—Decree—Amendment— 
_Decree creating no charge for decretal amount— 
Decree-holder taking no steps to get decree amended 
for long time—Stranger purchasing property in good 
ieee eE tf can be allowed tobe amended sub- 
sequentiy. : 

ə order of amendment of a decree made under 
ss.. 151 and 152, Oivil Procedure Code, does not it- 
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self amount toa decree, Hence an application for 
T Frein: of such order is maintainable ([p. 776, col. 


The principle which applies to the amendment of 
the pleadings cannot be extended to the amendment 
of a decree after interest of third parties has ac- 
crued. Where no charge has been created by a dec- 
ree forthe decretal amount, in favour of the 
decree-holder andthe decree-holder has for a long 
time taken no steps to get the decree amended and 
the property is purchased by a stranger during the 
intervening period, in good faith, the decree cannot 
be amended long afterwards so ag to prejudice the 
interests acquired inthe intervening period even 
if the Court intended to create a charge, but 
omitted to mention it in the decree or in the final 
order through oversight. Khandesh Lakshmi Vilag 
Mills Oo, Ltd. v. Graduate Coal Concern, Jalgaon 
(D, Hatton v Harris(2}, Charan Das v. Amir Khan 
(3) and Karim Mahomed Jamal v, Rajooma (4), re- 
ferredto [p. 777, cols. 1 & 2.] 


O, R. App. against the order of the Assiste 


ant Judge, Poona, in Miscellaneous Applicae 
tion No. 151 of 1906. 


Mr. P. B. Gajendragadkar, for the Appli- 
cant. 


Mr. K. V. Joshi, fcr Opponent No. r.. 


Order.—This is an application in revi- 
sion against an order of the Assistant Judge 
of Poona directing an amendment of t 
decree passed by his predecessor in Appeal 
No. 23°of 1930, in such a way as to make the 
decretal) amount a charge on the property in 
suit Trefasts of the case may be briefly 
stated. The property in suit belongs to 
opponents Nos. 2 to 8, Pardeshis of Pimpri, 
They mortgaged it to the petitioner, Laxman 
Mahadev Bankar, and had subsequently 
entered into a contract with opponent No.1 
to sell the raid property and had received 
some advance as earnest money. Subse 

uently opponent No. 1 filed a suit to specie 
fically enforce the agreement or, in the 
alternative, to recover the amounts advanced 
from time to time together with interest 
thereon as a charge on the property agreed 
to be sold. ‘Ihe trial Court passed a decree 
in favour of opponent No. 1 for Rs. 1,322-7-0 
including past interest at the rate of 12 
per cent. per annum and future interest at 
b per cent, per annum and ordered the 
decretal amount to be a charge on the 
property. The Pardeshis &led Appeal No. 23 
of 1930 complaining inter alta that the 
amount of the charge was held to be more 
than they had received, that opponent No, 1 
was not entitled to any interest and that 
the decretal amount should not have been 
made a charge on the property. Thea Ap- 
pellaté Court held that the amount advanced 
was only Ra. LOSand refused te dllow an 
interest on that amount, It reversed the 
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. decree of the trial Court and substituted in 
its place the following order : < 

_ “Plaintiff's claim to the extent of Rs. 608 dec 

- With costs, in proportion, of both the Oourts against 

: defendants ‘Nos. 1 to 7 (Pardeshis). The remaining 

‘claim of the plaintiff is dismissed with costs.” 


That-decree was passed on December 11, 
; 1930. The petitioner had also obtained an 
agreement of sale from the Pardeshis on 
. November 8, 1927, and about five months 
` after the decree in Appeal No. 23 of 1930 
, was passed, he obtained a sale deed from 
| the Pardeshis on May 19, 1931, purporting to 
convey the property in suit to him for 
Rs. 4,500. Opponent No. 1 presented two 
darkhaststo execute the decree of the Ape 
pellate Court in 1931 and again in 1932 in 
which he sought for the attachment and 
_ 8ale of the property for the recovery of his 
_decretal amount. Both these darkhasts were 
dismissed for want of prosecution, and a 
third darkhast was presented on February 
“9, 1935. On the application of the Pardeshi 
judgment-debtors, the petitioner was added 
&8 an opponent, as he had purchased the 
property when the decree was sought to be 
“executed. It was then brought to the notice 
‘ofopponent No, 1 that the decree of the 
cAppellate Court had not placed any charge 
-on the property and therefore the applicant, 
: who was not a party to the decree, was not 
. bound by it. The darkhast was then with- 
drawn, and opponent No. 1 presented an 
application on August 4, 1936, to have the 
decree in Appeal No. 23 of 1930 amended by 
. the addition that the decretal amount should 
be a charge on the property. The learned 
Assistant Judge granted the application and 
-amended the decree accordingly. 


w 


` 
- 
, 


Two preliminary objections were raised 
on behalf of opponent No. 1 in this Oourt, 
vig. that, as the amended decree was not 
-appealed against, this application for 
Yevision of the order directing the amend- 
ment is not competent and that the proper 
Temedy is an appeal against the order of 
“the learned Assistant Judge as it amounts 
to a decree and not an application for 
Tevision. There is no substance in either of 
these contentions. The learned Assistant 
Judge has ordered an amendment of the 
“decree, and if that order be held to be 
„Wrong, then the original decree stands as it 
“is, and the amended decree antomatically 
° disappears. The order of amendment wag 
made under ss, 151 and 102, Civil Procedure 
Codp, and it does not itself amount toa 
decree. Hence the present applicatfon for 
revision is maintainable. L oy 
. On the merits I donot think the learned 
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‘Assistant Judge was right in allowing the 


decree to be amended after a lapse of nearly 
six years from the date of the decree sought 
to be amended. It istrue that if there isa 
clerical or arithmetical mistake in a judg- 
ment, decree or order, or an error arising 
therein from any accidental slip or omis- 
Bion, it can be corrected at any time by the 
Oourt, either ofits own motion or on the 
application of any of the parties, under 
8. 152, Civil Procedure’ Oode. Similarly, if a 
Correction is required or necessary for the 
ends of justise or to prevent abuse of the 
process of the Oourt, the Court has inherent 
power to make the necessary correction 
under s. 151, Civil Procedure Code. But in 
this case I do not find that there was any 
clerical or arithmetical mistake in the judg- 
ment, decree or order or any error arising 
therein from any accidental slip or omission. 
The learned Assistant Judge has drawn an 
unwarranted inference from the judgment 


‘of his predecessor in Appeal No. 23 of 1930, 


The final order in the judgment, which 1 
have quoted above, is quite clear, and 
there is no ambiguity about what is intend- 
ed, It istrue that under s. 55, sub-s, (6) 
(5), Transfer of Property Act, the buyer is 
entitled to a charge on the property, as 
against the seller and all persons claiming 
under him, to the extent of the seller's 
interest in the property, for the amount of 
any purchase money properly paid by the 
buyer in anticipation of the delivery and for 
interest cn such amount, Such a charge 
was created by the trial Court both in respect 
of the purchase money which had been 
advanced and for interest on that amount. 
The Pardeshis were not satisied with that 
order, and in their grounds of appeal they 
urged all the three points which I have 
stated above. The Appellate Court in an 
earlier part of its judgment observed; 

“The only point raised for determination is, whether 
the ba ymeni of Ra, 1,052-7-0 by the plaintiff to defend- 
ants Nos. l to7is proved or any portion thereof?” 
and on that issue it recorded a finding that 
the amount advanced was Rs. 608 only. It 
is argued from this that before the Appel- 
late Court the other points raised in the 
memorandum of appeal must not have been 

ressed; but such an inference is negatived 
by Lhe remaining part of the judgment of 
the Appellate Court, The Appellate Court 
observed that < 

“the other points regarding the execution of the sate- 
khat (Ex. 69) under misrepresentation and undue 
influence and its binding c as against defend- 
ants Nos. l to7 have been abandoned and not at all 
challenged in appeal.” 


It was not there stated that the objection 
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to the charge which was specifically men- 
tioned in para. 11 of the memorandum of 
appeal as well as the objection regarding the 
interest mentioned in para. 9 of the memo- 
randum of appeal were also given up. On 
the eontrary, the Appellate Oourt speci- 
fically considered the objection regarding 
the interest and observed that 

“looking to the conduct of the plaintif and in the 
absence of any proof as to when he advanced any 
particular amount to the defendants, I do not 
think that I shall be justified in granting him any 
intereat prior to the institution of the suit.” 

Thus, although under s. 55, subss, (6) (b), 
Transfer of Property Act, the plaintiff was 
entitled to ‘add interest also to the charge 
on the property, the Appellate Court 
specifically refused to grant any interest at 
all. Thus from the passage at the opening 
of the judgment in Appeal No. 23 of 1930, 
it cannot be inferred that the other grounds 
specifically raised in the memorandum of 
appeal were not pressed. Whether they 
were pressed or not is to be deduced from 
the order actually passed by the Appellate 
Court. The learned Assistant Judge should 
not have concerned himself with the ques- 
tion as to what reliefs opponent No. 1 was 
entitled to and whether all those reliefs 
were granted by his predecessor or not, ag 
he would then be sitting in appeal against 
the judgment of his predecessor. In fact 
opponent No. 1 himself must have koown 
that the decree of the lower Court did not 
keep any charge on the property. He 
presented three darkhasts in 1931, 1932 
and 1935, and at least at that time he must 
have realized that there was no charge on 
the property agreed to be sold to him; 
otherwise he would not have asked that the 
property should -be attached and sold for 
the recovery of the decretal amount. He 
was apparently then satisfied with that 
decree as he never cared to appeal from it 
to the High Oourt. It was only in the third 
darkhast of 1935, when the applicant was 
added as an opponent and when he claim- 
ad to have purchased the property after 
she decree was passed, that opponent No. 1 
realized his mistake in not appealing from 
hat decree to have a charge placed on the 
property. In these circumstances, I do not 
hink that the decree should be amended 
in the exercise of the powers conferred by 
38. 151 and 152, Civil Procedure Oode, 

Moreover, even assuming that the Appel- 
late Court intended to create a charge, but 
mitted to mention it in the decree or in 
be final order through oversight, still it 
jhould not be amended long afterwards so 
28 tO prejudice the interests acquired in 
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the intervening period. The petitioner had 
already obtained a sate-khat as far back 
as in 1927 from the Pardeshis, but he had 
not taken a sale deed during the pendency 
of the litigation. The Appellate Court gave 
its judgments on December 11, 1930, and 
after allowing sufficient time and waiting 
"to see if any appeal would be preferred 
from that decree, the applicant obtained 
the sale deed from the Pardeshis on 
May 19, 1931. During the interval opponent 
No. 1 took no steps to have the decree 
either amended or modified in appeal. The 
applicant naturally took the decree as it 
stood which expressly reversed the decree of 
the trial Court aud deleted that part which 
had placed a charge of the decretal amount 
on the property. It may be that the appli- 
cant actively helped the Pardeshis in the 
prosecution of their litigation against 
opponent No. 1. He helped them with 
money for appealing against the decree of 
the trial Court and securing at least a 

artial success. There was nothing wrong 
in this, and if for the satisfaction of the 
amounts advanced by him he purchased 
the property which had been freed from 
the charge by the decree of the Appellate 
Court, it cannot be said that he was nota 
bona fide purchaser. Of course, if the 
decree had created a charge on the property, 
then, even though be may have purchased 
it in good faith, his purchase would have 
been subject to the charge created by the 
decree. 


Several cases have been cited on behalf 
of opponent No, 1 to show that a decree 
may be amended so as toconvey the real 
intention of the Oourt, but each of those 
cases was decided on its own peculiar facts. 
In Khandesh Lakshmi Vilas Mills Co., 
Lid. v. Graduate Coal Concern, Jalgaon 
(1) it was specifcally held that there was 
a mistake on the part of the ministerial 
officers of the Court in not drawing up the 
decree correcily in accordance with the 
description of the parties in the plaint. The 
principle is laid down by- Lord Watson in 
Haiton v. Harris (2) as follows (p 560): 

“When an error of that kind his been committed, 
it is always within the competency of the Oourt, 
if nothing has intervened which would render it 
inexpedient or inequitable to do so, to correct the 
record in order to bring it into harmony with 
the order which the Judge obviously meant to 
pronounce,” 


® 
1) 36 Bbm, L R 1217; 154 Ind. Oas, 339; A I R 
i982 Bom. 75; 59 B 158: 7 R B 335. | | 

(2) (1899) A O 547 at p. 560; 62 LJ P 084;1 R1; 
67 L T 722. 
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In Charan Das v. Amir Khan (3) the 
Privy Council leid down thatthe power of 
amendment should not, as a rule, be 
exercised where its effect is to take away 
from a defendant a legal right which has 
accrued to him hy lapse of time, but there 
are cases where such considerations are 


outweighed by the special circumstances of, 


the case; and cn that principle the 
pleadings may be amecded for the first 
time in appeal. But the principle which 
applies to the amendment of the pleadings 
cannot be extended to the amendment of a 
decree afler interest of third parties has 
acerned. In Karim Mahomed Jamal 
v, Rajooma (1) at p. 183 it is observed 
“that an order, even when passed and 
entered, may be amended by the Qourt so 
as to carry ont ihe intention and express 
the meaning of the Court at the (ime when 
the order was made, provided the amend- 
ment can be made without Injustice, or 
on terms which preclude injustice. As I 
“have already said, in this case, the peti- 
toner, after waiting to see if opponent 
No. 1 would take any steps to have the 
decree cf the Appellate Court amended, 
purchased the property, and there is no 
reason to suppcee that he should have 
known that several years thereafter an 
application for its amendment would be 
made and granted. The petitioner natur- 
ally teok the decree a8 lt stood and was 
satisfied that no charge had been created 


on the property by that decree. It is not 


disputed that he purchased the property 
for valuabJe considersticn, and I see no 
reason to assume that merely because there 
was a possibility of an application for 
amendment in future, he must be presumed 
not to have acted in good faith. I therefore 
hold that afterthe interest in a stranger 
had been creaied, tte decree sboula not 
have been amended, £0 as to affect it, espe- 
cially in view of the laches on the part of 
opponent No.1. For these reasons I make 
the Rule absolute, set aside the order parsed 
by the learned Assistant Judge and dismiss 
the application of opponent No. 1 for 
amendment of the decree. Opponent No. l 
will pay the petitioner's costs in both the 
Courts and bear his own. 
B. Rule made absolute. 


(3) 22 Bom L R13.0' 57 Ind Ose. 608, A I R 
1981 P-O 50; 47 I A 255;48 O 110; ; 
149:2 UP L R (P O) 194; WA L J 
W 49; 25 OW N 289; 3 PWR 1931 


1095; 13 L 
Ce O). 
(4) 18 B 174 at p. 183. 
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MADRAS HIGH COURT 
Civil Sait No. 145 of 1930 
May 9, 1938 
VENKATARAMANA Rao, J. 
KHATOON BIBJ—PLaIntire 
veTsuUus 

ABDUL WAHAB SAHIB anp ofuard— 

DEFENDANTS. 

Muhammadan Law — Heirs —Nature of right o; 
heir and his @lienee—Olaim of bona fide purchase 
from heir to have his share ascertained to him i 
subject to equities and Tights of other co-heira—Suit b: 
one heir Jor partition — It is ordinarily proper t 
allocate alienated pY°Perties to shares of alienots- 
Altenees' only right +8 to have recourse to propertte 
80 allocated. f 

e nature of the tenure of an heir of a decease 
Muhammadan, is analogous to that of tenants-in 
common. Every heir is entitled to sell or mortgag 
or otherwise encumber his share of the propert; 
without reference to the other heirs jast like an; 
tenant-in-common. A creditor ofa deceased Muham 
madan cannot follow his estate into the hands of . 
bona fide purchaser for value to whom it has bee 
alienated by his heir-at-law. Jafri Begam v. Ami 
Muhammad Khan (1) and Bazayet Hossein v. Dooli 
chand (4), relied on. [p. 781, col. 2.) 

As against the other heirs the claim of th 
bona fide purchaser to have his share in the parti 
cular plot assigned to him is not absolute but i 
subject to the rights and equities of the other oc 
owners or tenants-in-common. A co-owner or 
tenant-in-common can always filea suit for partitio 
and have his share defined and delivered to him 
The Court in effecting a partition is bound to adjus 
all the equities existing between the parties an 
arising out of their relation to the property tob 
divided. Ifoneof the co-tenants has wasted an 
part of the lands of the co-tenancy, the Oourt ma 
take that fact into consideration and do justic 
between the parties by assigning to the wrong-doe 
the part which hehas wasted. Ordinarily it woul 
be just and proper to allocate properties which hav 
been alienated, to the shares of the alienors. Bu 
where it is not practicable or equitable, the Oourt | 
not bound to allot those properties but might allc 
any other properties and the alienees’ only right | 
to have recourse tothe properties so allotted. It ma 
be that the substituted property or security may prov 
worthless but it is a risk every alienes of an ur 
divided interest of a tenant-in-common in 8 specifi 
item of property takes as a necessary incident of th 
alienation. The Court in making the adjustment 
equities in giving relief, ought to confine itself to tl 
legal rights of the co-heirs on the date of thein 
stitution of the suit without reference to the equitab) 
rights of persons who derived title from ther 
pendante lite, Mahomed Afzal Khan v. Abdul Rahma 
: 5) and Cooper v. Fisher (7), relied on. [p. 783, co. 


The Court may, in working out its preliminar 
decree for the Eat bese of adjusting shares instead 
making an actual division of all the property, giv 
one co-parcener a charge over the shares of anothe 
for any difference in favour of the former, and any suc 
charge imposed on the shares of the alienors wi 
bind their alienees pendente lite. Shakebdsada 
Mahomed Kasim Shah v. Robert Savi Hills (9), ar 
plied. [p. 783, col 2 

Messrs. V. V. Srinivasa Iyengar, G. Rama 
krishna Iyer and C. Srinivasachari, for th 
Plaintiff, 
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Messrs. T. R. Kothandarama Mudaliar 
and S. Nagaraja Iyer, for the Defendants. 


Judgment —The plaintiff in this action 
seeks to recover half a share of the 
estate left by her deceased father Abdul 
Rahiman Sahib. He died on June 16, 1921, 
leaving as his heirs his mother Rabia Bi, 
his second wife defendant No. 4, bis 
brothers defendants Ncs. 1 to 3, his only 
daughter by a predeceased wife, the 
plaintiff, who was then a minor, and con: 
siderable property both movable and 
immovable. According tothe Muhammadan 
Law by which the parties are governed, the 
plaintiff is entitled to a half sharein the 
said property. defendants Nos. 1 to 3, 5-2iths 
share, defendant No 4, one-eighth share and 
Rabia Bi, one-sixth share. Within a few 
months from the date of the death of 
Abdul Rahiman, defendant No. 3, married 
defendant No, 4. Abdul Rahiman during 
his lifetime was carrying on a very flourish- 
ing business in ropes, coir carpets, blankets, 
etc. and from out of the profits of the said 
business acquired considerable immovable 
property of the value of about Rs. “0,000. 
While Abdul Rahiman was alive, defendants 
Nos. 1 and 3 were working in the business. 
According to the plaintiff they were working 
merely as clerks and not as partners and 
therefore had no interest in the said business 
and in the properties left by him. The 
plaintiff asserts that taking advantage of 
the minority of the plaintiff and defendant 
No. 4's helpless position, the defendants set 
up an unfounded claim to the entire pro- 
perty left by her father and alleged that 
they were jointowners with him who was 
entitled only to a fourth share in the property. 
On this wrong assumption of fact the 
plaintiff states that the matter was referred 
to arbitration and in the arbitration pro- 
ceedings the said Rabia Bi, the grand- 
mother of the plaintiff andthe mother of 
defendants Nos, | tu 3, was made to 
represent the plaintiff. 


' The arbitration thus proceeded on the 
basis that Abdul Rahiman was only 
entitled to a fourth share in the property 
and the arbitrators delivered their award 
on October 10, 1921, on that footing and 
distributed the property to Abdul Rahiman 
including the plaintiff. Underthat award 
“the business which was carried on by 
Abdul Rahiman was given over to defen- 
dants Nos. 1 to 3, who thereafter continued 
the business and made considerable profits 
therefrom. The award was filed in Oourt 


and a decree was passed in accordance. 
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therewith in O. P. No. 91 of 1922. The 
plaintiff after attaining majority fled this 
euit on March 27, 1930, impeaching the 
said award and prayed for partition and 
delivery of her share, She alleged that 
defendants Nos. 1 to 3 wrongfully possessed 
themselves of the estate of Abdul Rahiman 
and claimed an account and administration 
of the estate of Abdul Rahiman and prayed 
that the plaintiff's share be ascertained and 
given over to her. On the date of the suit 
Rabia Bi was dead and her share cf 
the property survived to defendants Nos. 1 
to 3 who thus became eutitled altogether to 
9-24ths share in all. The main defence of 
defendants Nos. 1 to 3 is contained in the 
written statement of defendant No 2 and 
defendants Nos. 1 and 3 merely adopied the 
case set up by him. Tney denied that 
Abdul Rahiman was the sole and exclue 
sive owner of the suit property, and 
asserted that they were equal sharers with 
him and submitted that the award -was 
just and proper and could not be impeacb- 
ed. The plaintifi’s right to demand an 
account of the business which tLey were 
carrying On since the date of her father's 
death was also denied. 

Defendant No. 4, who was at that time 
married to defendant No. 3, naturally 
adopted defendant No. 2’s written state- 
ment snd made common cause with them. 
None of defendants Nos. 1 to 4 did claim 
to have their share partitioned or delivered 
over to them in case the Court held that 
the award was not binding on the plaintiff. 
Defendant No. 4 died after the institution 
of this suit leaving as her heirs defene 
dant No. 3 and defendants Nos. 5 to 8 who 
are her children. Defendant No. 9 inter 
vened and got himself impleaded in the 
suit on the ground that he was an 
alienee of Item No. 4 of Sch. A to the plaint 
from defendants Nos. 1 to 3. He stated in 
bis written statement that he had become 
a mortgagee of the property under the 
mortgage dated July 21, 1933, in utter 
ignorance of the institution of the suit and 
on the faith of representations made by 
defendants Nos, 1 to 3 that they were 
absolute owners thereof. He therefore sub- 
mitted that the properties might in the 
division be alictted tothe share of defen- 
dants Nos. 1 to 3. Several issues were raised 
in the case but the main issaes relate to 
title, namely whether the property in suit 
was the sole and exclusive property of 
Abdul Rahiman Sahib or did he own them 
jointly with defendants Nos. 1 to 3; whether 
the award was binding on the plaintiff and 


‘plaintiff. 


‘defendant No. 9 should, if possible, 


-the question of substituted 
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whether the plaintiff could claim a-right to 
the business carried on by defendants 
Nos, 1 to 3 subsequent to Abdul Rahiman’s 
death and to the property acquired out of 
the profits of the said business, 

“My learned brother Lakshmana Rao, J, 
who tried the case, in his judgment 
dated April 7, 1936, came to the conclu- 
sion that the award was not binding on 
the plaintiff, that the business carried on 
by Abdul Rahiman was his sole and 


-exclusive business. that the properties in 


suit were acquired out of the said business 
and-they belonged solely to him. -On the 
basis of these findings, he declared that 
the plaintiff were entitled to a half share 
in all the properties left by Abdul Rahiman 
on the date of his death and directed an 
account to be taken on the basis of the 
finding given by him and a scheme of 
division to be submitted in regard to the 
partition and delivery of a half share to the 
He declared also that the 
Plaintiff was not entitled to claim any share 
in the business subsequently carried on by 
defendants Nos. 1to3. He gave directions 
to the Official ‘Referee that in making 
the allotment the property mortgaged ne 

e 
reserving 
security for 
further consideration, if necessary, There 
was no direction for a general partis 
tion and it seems to me that cl. 7 (a) 
of the preliminary decree cannot be cone 
sirued as direction for a general partition. 
i: the preliminary decree cl. 4 (a) runs 
thus; 

“To effect a partition by metes and bounds of the 
said properties among the parties hereto’ according 
to the shares declared above.” - 

In crder to understand what is meant 
by ‘the above’ the only reference to 
shares in the earlier portion of the decree 
is cl. 4, which runs thus: 

“That the plaintiff herein is entitled to a partition 
and allotment of a moiety in the said roperties 
and to recover from defendants Nos.1to8 and the 
share of defendant No, 4 in the hands of defen- 
dants Nos. 5 to 8 herein her said share together with 


mesne profits thereon from June 18, 1921, the date 
of her father’s death.” 


. If ol, 4 is literally construed, Mr. G, 
Ramakrishna Iyer is right in his contention 
that it is only the plaintiff's and the Plaintiff's 
share alone that was directed to be Partitions 
éd and delivered and there was no direction 
to make a partition inter se among the defen- 
dants. He also urged in support of his 
contention that defendants Nos. 1 to % had 
supported te award and did not pray for 
-heir share‘to be partitioned sand delivered. 


allotted to defendants Nos. 1 to3 
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But in view of the fact that defendant No. 9 
requested that the property might be parti» 
tioned and delivered to them and in view 
of a similar request made by the alienees, 
defendants Nos. 10 and 11, it would perhaps 
be better to construe the decree as directing 
a partition among all the parties in so far 
it may be necessary to give any relief to the 
alienees, and the judgment of my learned 
brother may be said to recognize this in sc 
far as there is a direction that the mortgaged 
Property should, as far as possible, he 
allotted to defendants Nos. 1 to 3. .Defen- 
dants Nos. 10 to 12 got themselves impleaded 
on December 11, 1936, while the matter was 
Pending before the Otficial Referee on the 
ground that they became purchasers of Item 
No. 3 in the plaint by a sale-deed dated July 
26, 1933, executed by defendant No. 3 for him- 
self and as guardian of defendants Nos. 5 to 8. 
They submitted that the said item might in 
the division be allotted to the share of defen- 
dant No. 4. . The learned Official Referee 
seemed to proceed on the basis that he must 
divide and deliver one moiety to the plaintiff: 
He has not divided the property by metes 
and bounds bet ween all the shares according 
to the rules of Muhammadan Law. He finds 
the total value of the estate to be 
Rs. 1,11,999-15-2 and he states that on 
account of depreciation of the value of one 
item of property, Rs. 10,600 have to be 
deducted and therefore the total value of the 
estate that has to be divided. ig 
Rs. 1,14,399-15-2 and the plaintiff's half 
share would be of the value of Rs. 57,199215:7. 
He also finds that all the movable assests left 
by Abdul Rahiman had been dissipated by 
defendants Nos. 1 to 4 and that there was no 
chance of the plaintiff recovering even a 
small fraction of her share in the said assets. 
On the basis of the findings arrived at by 
him, he allotted to the defendants Item No. 4 
of the plaint valuing it at Rs 16,582 -48 also 
the movables and outsandings belonging 
to the estate, which were valued by him ` 
at Rs. 81,542-15-2. After deducting 
Ra 57,19915-7, the value of the half share ` 
of defendants Nos.1 to 4, he found that - 
a sum of Rs. 40,19!-15-7 would be payable 
by them to the plaintiff, 7 
Thus, it will be seen that he has effected 
a division of toe entire property into two 
moieties only, one going to the plaintiff 
and the other to defendants Nos. 1 to 4 
Jointly and has not allotted ltem No. 4of 
the plaint specifically to the shares of 
defendants Nos, 1 to 3 as prayed for by 
defendant No.9. No portion of the property 
was allotted to defendant No. 4’s share.. - 
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The plaintiff has filed objections to the 
report and Mr. Ramakrishna Ayyar on her 
behali has raised only two contentions 
based on those objections: (1) it being 
found by the Official Referee that all the 
movable properties left by the deceased 
Abdul Rahiman of the value of Rs. 51,542-15-2 
have been converted and appropriated by 


defendants Nos. 1 to 3, defendant No. 4. 


having also acquiesced in that conversion, 
and the plaintiff's half-share being about 
Re. 62,000 the entire immovable property 
must have been allotted to her and for the 
balance only a personal decree should be 
given against the defendants. In the 
alternative he. contended. that a charge 
should be given in favour of the plaintiff 
over the property assigned to them for the 
amount decreed to her; (2) Inasmuch as 
the stock-in-trade of the business left by her 
father was utilized in the business sub- 
sequently carried on by defendanis Nes. 1 
to 3, she is entitled to get a half-share of 
the profits of the business and in liea 
thereof interest on her share of the value 
of the assets from the date of her father's 
death. 

The first contention raises a question of 
some importance and depends on the exact 
nature cf the right possessed by an heir 
under the Muhammadan Law in the property 
left by the deceased and also the nature 
of the right. possessed by an alienee from 
such an heir, Itis a well-settled principle 
of Muhammadan Law that upon the death 
of a Muhammadan owner, the inheritance 
vests immediately in his heirs, and is not 
suspended by reason of debts being due 
from the estate of the deceased: ride 
Jafri Begum v. Amir Muhammad Khan 
(1) at pp. 628 and 829, per Mahmood, J. 
As soon as succession opens the property 
devolves in specific shares among the heirs 
and they become independent owners of 
their specific shares. ‘The nature of the 
tenare is analogous to that of tenantsein- 
common. In Abdul Majeeth Khan v. Kri- 
shnamachriar (2) at p. 294 Abdul Rahim, J, 
remarked thus:. 

“As regards the nature of the tenure of the co- 
heir’s shares, the heirs of a deceased Muhammadan 
take their shares in severalty, their Tights being 


analogous to those of tenants-in-common and not 
of members of a joint Hindu family,” 


Tyabjiin his book on Muhammadan Law 
agrees with this view. He observes thus 
at p. 772: 

“The point has been carefully considered and set 


' (1) 7 A822 at pp. 828, 829; A W N 1885; 248, 
her M 243 at P 204; 40 Ind, Oas. 210; A I R 1918 
Mad. 1049; 32 M L J 195; (1917) M WN-340; 5 L W 767, 
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beyond doubt by Abdur Rahim, J. who points out 
that under Muhammadan Law the co-heira are said 
to have “Sherkat-ul-mulk” (i. e ownership of 
property as tenants-in-common or as it has been 
translated by Hamilton, partnership by right of pro- 
perty) and this ie distinguished from “Sherkat-ul- 
ago’ or partnership by contract :” 

(Vide Khadersa Hajee Bappu v. Veethil 


eAytssa Ummah (3) at p. 512). It follows 


from this that exery heir is entitled to sel] 
or mortgage or otherwise encumber his 
share of the property without reference to 
the other heirs just like any tenant-in- 
common. It is in recognition of this prin- 
ciple that the Privy Oouncil laid down in 
Bazayet Hossein v, Doolichand (4) that a 
Muhammadan heir has the right to convey, 
“his own share of the inheritance and 
would be able to pass a good title to the 
alienee notwithstanding any. debts which 


may be due from the deceased and a 


creditor of a deceased Muhammadan cannot 
follow his estate into the hands of a bona 
fide purchaser for value to whom it has 
been alienated by his heireat-law, Only a 
bona fide purchaser for value is protected 
because under the Muhammadan Law before 
an estate can be distnbuted, debts and 
funeral- expenses must first be discharged 
and a creditor is entitled to have recourse 
to every- portion of the property leit by 
the deceased. As against the other heirs 
the claim of the bona fide purchaser to 
have his share in -the parvicular plot 
assigned to him 18 not absolute. It is a 
well-recognized principle of law relating 
to co-owners or tenante-1m-common that an 
alienation by a co-owner or tenant-in-. 
common of his share in any item of pro- 
perty is subject to the rights and equities 
of the other co-owners or tenants-in-cor- 
mon. The principle has been laid down 
by the Judicial Committee in Mahomed 
Afzal Khan v. Abdul Rahman (5) at P. 709 
thus: 
“Where one of two or more co-sharerg mortgages 
his undivided share in some of the properties held 
jointly by them, the mortgagee takes the secarity 
subject to the right of the other co-sharers to 
enforce a partition and thereby to convert what. 
was an undivided share of the whole mto a defin- 
ed portion held ın severalty. If the mortgage 
therefore is followed bya partition, and the moit- 
gaged properties are allotted %o the other co- 
sharers, they take those properties, in the absence 
of fraud, free from the mortgage and the mort- 


(3) 34 M511 at p 512; 6 Ind. Oas. 50; 20 MLJ 288; 
SMLT 4;(1910)M W N 447. 

(4; 5 1 A 211; 4 O 402; 3 Bar. 853 (P 0). 

(5) 13 L 702 at p709; 139 Ind. Oas. 85; A I R 1932 P O 
235; 59 I A 405; ka Rul (1932) P O 285; 9 O W N89; 
36 OW N 1139;36 L W 456; (1932) M W N 1063; 63 
M L J 684; (1933) A L J 609; LR13 A &50; D 
522; 56 U L J 824; 35 Bom. L R 1; 3°PL 
PO). 
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gagee can proċeed only against the properties allotted 
to the mortgagor in substitution of his undivided 
share- This was the view taken by the Board in 
Byjnath v. Ramoodeen Ohoudry (6)." 

There is no difference in the application 
of this principle wkether ths property 
belongs to co-owners governed by Hindu 
Law or Muhammadan Law. In fact itisa 
principle of general jurisprudence. In 
Cooper v. Fisher (7), where an alienee of 
an undivided moiely in a specific part of 
the estate insisted upon that part being 
allotted to him, the Vice Uhancellor, 
Shadwell, declined to accept his contention 


and remarked thus: 
“The alienes of part of an undivided estate, must 


take his interest, subject to a bill of partition’, 


being filed against him. If persons deal in such- 
interests a8 uodivided shares, they do so with the 
liability of having something assigned to them 
different from what they might originally possess.” 


A cceowner or a tedantein-common Can. 


always fle a suit for partition and have 
his share defined and delivered to him. The 
Court in effecting a partition is bound to 
adjust all the equities existing between the 
parties and arising out of their relation to 
the, property to be divided. The equities to 
be adjusted would involve every- matter 
relating to the common property with 
reference to which one tenant-in-common 
may equitably demand anything of the 
other, such as, contribution for repairs or 
improvements to the common property, 
accounting for waste of the common pro- 
perty and the enforcement of any lien or 
charge which a tenant-in-common may 
claim against the other in respect of any 
matter concerning the common property. 
In regard to the method of division the 
Court is not bound to allot an aliquot 
share of each species of property to each 
of the parties, It is enough if each tenant- 
in-common has an equal share of the whole, 
This is subject tothe other equities which 
may have to be adjusted In this case the 
plaintiff js admittedly entitled to a half- 


share in the estate but she is not able to” 


get her due and legitimate share by virtue 
of the fact that defendants - Nos, 1 to 3 hare 
dissipated a major portion of the estate 
consisting of the movable property. The 
plaintiff is therefore justly entitled to 
demand that all the immovable property 
should. be assigned to her and that no por- 
tion of the immovable property should be 
claimed by defendants Nos. 1 to 3. Freeman 
om Co-tenancy and Partition” dealing with 


equities which may be enforced im a suit 
e 


- (8)-1 I A°196 P.O). 
tn (4841) 10 L J Oh, 281. 
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for partition observed at p. 676 thus: 

“If one of the cotenants has wasted any part of. 
the lands of the co-tenancy, the Court may take 
that fact into consideration and do justice between 
the parties by assigning to the wrong-doer the part 
which he has wasted.” i 

If this principle were to be given effect 
to, there can be no-question that all the 
in . the: 
suit, being less than the value of the share 
which the plaintiff is entitled to, should be 
allotted to her. Even defendant No. 4 and 
her heirs could not object to this because 
by virtue of the preliminary decree defen- 
dants Nos. 1 to 3 and the heirs of defendant 
No. 4 bave been made liable for the share 
of the plaintiff (vide cl. 4 of the preliminary 
decree extracted already and referred to) 
and this is because defendant No. 4 has 
made common cause with defendants 
Nos. 1 to 3. 

- The question now arises, should any por- 
tion of the property by virtue of the aliana- 
tion by defendants Nos. 1 to3 pzndente lite 
be allotted to the share of the defendants in 
order to give effect to the alleged equitable 
right in favour of the alienees? Ordinarily 
it would be just and proper to allocate pros, 
perties which have been alienated to the 
shares of the alienors. But where it is not 
practicable or equitable, the Oourt is not 
bound to allot these properties but might 
allot any other properties and the alienees’ 
only right is to have recourse to the proe 
perties so allotted. It may be that the sub- 
stituted property or security may prove. 
worthless but it is a risk every alienee of an 
undivided interest of a tenant-in-common 
in a specific item of property takes as a 
necessary incident of the alienation. There- 
fore there is nothing to preclude a Court 
from awarding to the plaintiff the immov- 
able properties and awarding to the de-. 
fendants the movable properties which 
have been wasted by them, the only 
remedy of the alienees being to proceed 
against the movable properties in their 
hands, But what is alleged in this case is 
that the alienees are bona fide alienees and 
they have got therefore an equity in their 
favour. But it ssems to me the equity of 
the plaintiff in this case is paramount to 
the equity in favour of the alienees. She 
has besa unjustly deprived of her legitimate 
share in the property by the wrongful act 
of defendants Nos. 1 to 3 aided by defen- 
dant No. 4, and the property was converted 
and appropriated for their uee during her 
minority. She lost no time in enforcing her 
claim ag soon a3 she attained majority and 
the .alienationa were pendente lite The 
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alienees allege that they were ignorant of 
the institution of the suit hut that fact is 
in my opinion immaterial as they cannot 
get higher rights than their alienorg, i. e.s 
an alenee from a co-tenant takes his 
interest subject to the equities cf the other 
co-tenants. But thisis a case in which, if 
the alienees were not parties, they will be 
affected by the doctrine of lis pendeng, The 
title to the immovable property is specific- 
ally in question within the meaning of 
s.°02, Transfer of Property Act. 

A question of title has been raised, 
namely whether the property in the suit 
belonged solely to Abdul Rahiman or was 
the joint property of defendants Nos. 1 to 3 
and Abdul Rahiman. This issue would be 
quite sufficient to attract the operation of 
lis pendens. No doubt a suit for adminis- 
tration has been held not to attract the 
operation of lis pendens until a preliminary 
decree for adminoinstration has béen passed. 
Bat in this case the plaintiff has also prayed 
for partition and delivery of her share and 
for an account on the basis that defendants 
Ncs. 1 to 3 have wrongfully possessed 
themselves of her father’s property and 
misappropriated the bulk of it and this 
suit cannot therefore be viewed as a bare 
administration suit. But since the alienees 
are formally. on record and they will be 
bound by any decree passed in the suit, 
there is no need- to consider the applicabi- 
lity of s. 52, Transfer of Property Act. But 
the principle underlying the section will 
have to be applied in favour of the plaintiff, 
i. e, the Oourt in making the adjustment 
of equities in giving relief‘ to her ought to 
confine itself to the legal rights of the co- 
heirs on the date of the institution of the 
suit without reference to the equitable 
rights of persons who derived title from 
them pendente lite as her rights should 
not be prejudiced by any intervening 
equity in the alienees. The plaintiff js 
entitled to say that so far as she is cone 
cerned, she is not bound to take ang notice 
of a title acquired since the filing of the 
guit and “as to them itis as if no such title 
existed.” 
` I should like ina this connection to refer 
to the decision in Arunachalam Chettiar v. 
Pratapa Simha (8), where the facts were 
these. In the Tanjore Palace Estate suit 
which was filed for determining who were 
the rightful owners to the estate, cerlain 
defendants were known as Mangala Vilas 

M L d 79; 129Ind. Oas, 63; A IR 1930 Mad. 


9 60 
K ; (1950) M W N 644; Ind: Rul, (1931) Mad. 207; 381, 
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defendants and by the preliminary decree 
passed in the suit they were awarded three- 
fourths share. Appeals were preferred 
against the said decree and the said defene 
dants were permitted to draw moneys in 
deposit in Oourt up to the limit of their 
eShare on giving security in case their shares 
were diminished in appeal. The High 
‘Oourt by its decree dated January 21, 1924, 
reduced the share t» 3/7. Before the pass- 
ing of the High Oourt decree some of the 
said defendants sold a half of their right, 
title and interest in the property to A. On 
the date of sale according to the first Gourt 
decree, the alienees were entitled to 5/320d 
‘share. By the High Oourt decree the share 
became reduced to 3/»6ths and the suit was 
Bent back to the District Oourt for a final 
decree. A was made a party to the suit 
on his application as defendant No. 3t. The 
District Court on the application of one of 
the successful parties to the suit for ree 
stitution of the amounts drawn in excess 
by the Mangala Vilas defendants including 
the alieness by its order dated Novem- 
ber 25, 1925, directed that the shares allote 
ted to them be charged with the overdrawn 
amoun's and directed further that the half 
share bought by A should also be subject 
to the charge. This charge was embodied 
in the final decree dated February 27, 1926. 
The question therefore was whether the 
charge should affect the property transfere 
red to A. Wallace and Jackson, JJ. held 
that A took subject to the charge. The 
following observations of Wallace, J. in the 
course of the judgment are instructive : 
“It is not disputed that in an ordinary partition 
suit the Qourt may, in working out its preliminary 
decres for the purpose of adjusting shares instead 
of making an actual division of all the property, 
give one co-parcener a charge over the shares of 
another for any differencs in favour of the former. 
In such a case it is obvious that the charge was 


not created by the preliminary decree bat springs 
oub of the obligation of the Ooart to allot each 


on the shares of the Mangala Vilas defendants will 
biud their alienees pendente lite.” 


Vide also Shahebzadah Mohomed Kazim vy. 
Robert Savi Hills (9). The principle of 
thess decisions will apply to the present 
case. Mr. Radhakrishnayya places onos- 
siderable reliance on the decisjon of the 
Privy Oouncil in Bazayet Hossein w. Doolis 
chand 4 and contends that’ till-a deorep- 

(8) 35 O 388; 13 O W N 378, 


~ 


e 


- for administration or partition has been 
passed, having regard to. the fact that the 
property purchasea was that of an heir-ate 
law of a deceased Muhammadan owner, an 
alienee would acquire good title and would 
not be affected by the doctrine of its pen- 
dens. On examining the facts of that 
case closely, it seems to me that that decision® 
dces not support his contention. No doubt, 
the mortgage which was made subject to’ 
the deeree inthe sult, which went up to 
the Privy Council, was effected after the 
preliminary decree for partition and admi- 
nistration was passed. But the observa- 
tions: of their Lordships are wide enough 
to cover a case where a suit has been 
brought by an heireat-law for an account 
from his co-heiras and where the title to the 
property was specifically put in issue. In 
that case it will be seen that there was a 
contest between a Person called Najmocdin 
who claimed to be the son of the de 
ceased owner and his three widows, 
The widows asserted that he was not 
the legitimate heir and he was not 
entitled to any porticn of the estate. But 
that question was ultimately decided in 
favour of Najmocdin: and he was held 
entitled to a share in the estate. Their 
Lordships in that case upheld an alienaticn 
- made prior to the institution of the suit 
“but. negatived the rights of the alienee 
under an alienation made subsequent thereto, 
though, : no doubt, the - alienation was 
made subject to the decree directing- 
Najmoodin to account for the estate in 
his hands and pay the amount due to 
the plaintifie in that case from and out of 
the estate. The following observations of 
their Lordships make the point clear: ` 


“The great distinction between this case and the 


|“ other is that in the present case the mortgage bond 


was executed pending the suits brought by the 
widows, whereas ın the other ‘case the mortga 
bond was executed before tbe institution of the 
widow's suite. In this case the widows claim 
under .a purchase in execution of the deciee of the 
widow Tayyuban, the effect of which was stated’ 
in the judgment in the other appeal. The High 
Court- held that the purchaser “under the decree 
upon the mortgage bond was bound by the decree 
ot the widow, inasmuch as the mortgage had been” 
executed during tlf'pendency ofthe widow's suit.’ 
Phear, J. in delivering judgment says? I need’ 
hardly say that a dedree of this kind, directing the 
person in whose hands the property was’ to 
account for iti order that it might be applied for 
the purpose of discharging the ‘debts due from. 
Khoorshed Alı was a decree against that pro 
and, operative to bind it in the hands of Najmo> 
din, and therefore of any other peraon -who took’ 
from Najmoogin with notice of the’ decree, or- 
under such ircumsatances as to” -make him affected 
by, the doctrine of lis pendens. _ ; 
* nadi = -t ~ + 
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The words “under such circumstance: 
as to make him affected by the doctrine 
of lis pendens’ taken in connection withes 
the distinction adverted to by their Lord- 
ships seem clearly to indicate that their 
Lordships in that case came to the.con- 
clusion that the mortgage was affected by 
lis pendens not because of the fact that it 
was effected subsequent to the decree of 
the first- Court but because it was executed 
during the pendency of the suit. Emphasis 
was laid more upon the word ‘pendency’ 
rather than upon the word ‘decree.’ 
before the institution of the suit an alienee 
has no right against the other cc-tenants 
to demand that the property alienated 
should be set apart to his alienor’s share, 
much more so where a tenant-in-common 
has brought a suit to have a partition 
effected in which equitiés would be adjust- 
ed. It seems to me therefore that the cone 
tention advanced by Mr. Ramakrishna 
Iyer should prevail and the learned Official 
Referes should have allolted the entire 
immovable property to the plaintiff. In 
this view it is unnecessary to consider the 
further contention raised by him that at 
any rate the immovable property allotted 
to the defendant’s share should be made 
subject to a charge in the plaintiff's favour 
for the amount of the money that bas been 
found due and parable by- defendants 
Nos. 1 to 4 in respect of her share, though 
as I have already indicated, his client would 
be entitled to a charge which would prevail 
over the mortgage of defendant No. 9 and 
the oe in favour of defendants Nos. -10 
to 12, j 

The next contention raised by him is 
as regards the claim for profits in the’ 
business carried on subsequent to the death 
of Abdul Rahiman by defendants Nos, lto: 
3 or for interest in respect of her sbare of 
the value of the stock-in-trade that existed 
on the date of the death of Abdul Rahiman. 
Tre claim for profits was negatived by: 
my learned brother Lakshmana Rao, J. It’ 
therefore -follows tbat the plaintif must’ 
be.entitled to interest, This is not seriously’. 
contrcverted by the defendants. I there- 
fore award her interest at six per cent’ 
per annum on her share of the assets which 
is Ks. 10000 from June 18, 1921, up to 
date, If all the immovable properties are- 
allotted to the plaintiff, the am unt payable: 
by. the defendants will be Rs. 40,191-lo-7: 
minus Rs. 1,582, In the view I have: 
taken and having. regard to the fact: 


_that there are no movable properties of 


the ‘estate of Abdul Rahiman Sahib avail- 


1939 - 
able for partition, there is no use ın directing. 
4 Partition of the said movables among defen- 
lants Nos, 1 to 4to enable defendants N os, 9 
‘O12 to have recourse to them. I do not: 
therefore think it necessary to refer the’ 
matter again to the Official Referee, In 
“he result, the report of the Official Referee 

vill be modified in the light of my findings 
and a final decree will be drawn in accord- 
ance therewith. The plaintiff will have her 
308148 of suit and the proceedings before the 
‘Official Referee from defendant No. 1 and 
Mrom the assets of defendants Nos. 2 and, 
1. in the hands of the Offcial Arsignee. 
Defendants Nos, 9 to 12 wil) bear their own: 
3osts of suit. The Receiver will put the 
plaintiff in possession of all the movable 
wWroperties covered’ by.the Referae’s report 
and found to belong to Abdul Rahiman’s 
state by June 1. ; 
Nu, Order accordingly. 
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'efendanta struck, off without taking pon’ leaned 
“efen : , Off withou ng permission under. 
J: XXIII, r. 1, Civil Procedure Code (Act V of 1908): 
against him en 

nt. re-impleading—Suit cannot be 
screed against him—Such defendant living jointly with. 
ther defendants in house sought to be demolished— 
iutt.cannot.be decreed against them also. oA 

, Where ina suit brought by.:zemindars against a. 
amber of defendants aa. riayas for demolition of. 
ertaln constructions in the sahan darwagza of.the 
lefendants, the name of one of the defendants is. 
‘emoved from the array of defendants without taking. 
permission ofthe Court, under. O. XXIII, r. 1 (3). to 
Ting fresh suit against him, the suit ig 
nd against him and hi 


8. O. A. against the order of the. Addi- 
ME ivil Judge; Unao;=dated May 30, 
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Mesara. Niamatullah, R.B, Lal, Murli 


Manohar Lal and S, P. Avasthi, for the 
Respondents. 


Judgment.—This isan appeal against 
an appellate decision of the Additional 
ivil Judge of Unao, 


The case was brought by the gemindare 
against the defendants as riayas for demoe 
lition of certain constructions in the sahan 
darwaza ofthe defendants. 

The findings were that there existed for 
many years two kachcha chabutras and a 
kachcha enclosure wall of uncertain height, 
but apparently low. The chabutres were 
made pakka and so.was the wall. 

The learned Additional Civil J udge found 
that. the'case was barred by the doctrine 
of acquiescence, by limitation, by reason 
of res judicata and by the provisions of 
O. XXII, r. lof the Code of Civil Pro- 
cedure, and he held that the tenanta in the 
sahan darwaza could alter the kachcha 
chabutras and the low kachcha wall into 
pakka chabutras and a pakka wall. 

The learned Oounsel for the appellants 
has argued against the four grounds on 
which the learned Additional Civil J udge 
dismissed the appeal against the dismissal 
of the suit. 

I will take first the point of res judicata 
and the provisions of O. XXIII, r, 1 of .the 
Oode. of Civil Procedure. 

The facts of the case are that the suit 
was originally brought against five defend- 
ants of whom one was Manna Lal defend- 
ant No; 3. There was an agreement to 
arbitration. made- by the four other defend- 
ants and the plaintiffs, but on the date 
that these parties agreed Manna Lal was 
absent and instead of. waiting for him to 
come and sign also the agreement, his name. 
was removed from the array of defende 
ants, The arbitration did not dispose of: 
the suit because the award was set aside 
and then an application was made by the 
plaintiffs to re-implead Manna Lal and. 
he was re-impleadad as defendant No. 5, 
Eventually the suit was dismissed against 
all the defendants, In Heveli Shah v. 
Painda Khan, 96 Ind. Oas, 887 (1) a decis- 
ion of their Lordships of the Privy Oouncil, 
the facts of the case were that a suit for 
damages for improperly enticing third 
parties to’ break their contract with the 
plaintiff had been brought. The names of 
the sons $f Sundar Dass were in the array 
of defendants, but they were struck off 


(1) 86 Ind. Oaa. NATE 1936 P O 88; (1926) M W 


~ 
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and the administrator of the estate of 
Sundar Dass was substituted as. the only 
defendant. Later on the names of the sons 
of Sundar Dass were restored as defend- 
ants,. Their Lordships of the Privy Ooun- 
cil held that the suit was brought to an 
end against those sons, and when theire 
names were entered again, the existing 
suit was a new suit against them and by 
that time it was barred by limitation. 
There is, of course, no question of limitation 
inthe present suit, but the point appears 
to be the same that the reimpleading of 
Manna Lal meant anew suit against 
him. His name had been struck off with 
the result that the suit was brought to 
an end against him, and at the time no 
permission was taken under O. XXIII, 
T. 1 (2) to bring a fresh suit against him. 
Consequently, the suit could not be decreed 
against him asit was not competent for 
the plaintifs to sue Manna Lsl again in 
afresh suit when they had not obtained 
the permission of the Ocurt to do so. 
Tke dismissal of the suit against Manna 
Lal is, therefore, correct. 

, The question remains whether the suit 
could be decreed against tbe remaining 
defendants when Manna Lal jointly lived 
in a house which had as its sahan darwaea 
-the-land on which these constructions 
weie made. The suit is one for demolition 
and it would be impossible to demolish the 
constructions against the remaining defend- 
ants and to leave them standing in favour 
of Manna, Lal. The suit failing against 
Manna Lal must, therefore, fail against 
the remaining defendants and this neces- 
sarily leads to the dismissal of this uppeal 
on this ground. 

| As regards the remaining grounds, I 
have not heard the learned Counsel for 
the respondent as it becomes unneces- 
Bary. ; 

I wisb to make it clear that the fact 
‘that I have dismiased this appeal does not 
mean that the other reasons for which 
the appeal was dismissed by the learned 
Additional Civil Judge are found by me to 
be correct. e a 


costs, en? ai 7 ee 
8. „Appeal dismissed. 
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CALCUTTA HIGH COURT 
Appeal No. 170 of 1937 
January 20, 1939 
R. O. MITTER AND KUuUNDKAR, JJ. 
SAKTI NATH ROY OHOUDHURY— | 
JUDGMENT-DEBTOR—APPBLLANT ` 


Versus 

JESSORE UNITED BANK, Lrp. 

(RaGISTARAD) —DRORBB-HOLDAB—- 

AUOTLON*PUROHASER —REBPONDENT 
Civil Procedure Oode (Act V of 1908), s. 39 
0. XXI, rr. 90, 66, 22—Mortgage suit—Decree had 

sale—Oourt having jurisdiction totry suit, whet 

debarread from selling any poriton of mort d 
property situated outside its territorial jurisdiciton 
ourt tn execution proceedings appointing guar-, 
dian of minor judgment-debtors—Report by guardtan 
that he is not in a position to contest execution 
Gase accepted by Court—Omission by decree-holder 
to serve notice under O. XXI, rr. 22 and 66 on 
guardian, whether matertal irregularity—Eaecution 


— Powers of executing Court—S. 39, Civil Procedure 
Code (Act V of 1908), whether source of principle 
that Court has no power to take into execution 


operty beyond its territorial limsts—Mortgage— 
uit on—Final decree—Validity—One of defendants 
dying after prelimanary decree—His al repre- 
sentatives not brought on record before final decres 
due to ignorance of mortgagee as to his death— 
Final decree, tf valid against other defendants— 
Whole decretal amount, whether can be recovered 
from their share in mortgaged property. 

There is no bar to a Uourt which has passed a 
deciee for sale in a mortgage suit from selling any 
portion of the mortgaged propérty or any inde 
pendent item situated outside its territorial juris- 
diction, when it has jurisdiction to entertain the 
suit and to pass the decree by reason of part ol 
the mortgaged property or gome other items of 
mortgaged property being within its territorial 
limits. Maseyk v. Street & Co. (6), Gopi Mohan v. 
Doyboki Nandan (7), Karttc ath Pandey Vv. 
Tilukdkori Lal (8) and Tincouri Debya v. -dhal 
Chandra Pai (11), relied on, Sreenath Ohakravarti 
v, Priya Nath Bandopadhya (9), (obiter dictum oi 
Mukerji J.), dissented from. |p. 792, col. 2.) 

Oase-law discussed. f 

here a guardian of minor - judgment-debtori 
against whom the decree 18 sought to be executed, 
appointed by a Oourt in execution of the decree, 
submits his final report stating that he is not in 
a position to contest the execution case and the 
report is accepted by the Uourt an omission -tc 
issue and serve notices under O. XXI, r. 22 and 
T. 66 on the guardian thereafter is nota materia 
irregularity. [p. 788, col. 1.) 

The gource of the general principle that a Court 
has. no power to take into execution, property beyond 
its territorial limite lies not in 9,39 of the Code 
but has, for its basis, a different principle, 8 prin 
ciple of universal, or a principle of internationa. 
jurisprudence.’ That principle is founded on the 
principle that a Court cannot ordinarily issue ite 
pera beyond ts territorial’ lmits.. Bank oJ 

engal v. Sarat Kumar Mittra (3)-and Hart Das 
Basu v. National Insurance Oo. Lid. (4), relied on 
[p. 792, col. 1.] 

Normally a mortgage suit must be institute 
against all persons who have an interest in thi 
equity of redemption. But if in a mortgage sui 
the equity of redemption is not entire unrepre 
sented but only some of the owners ofthe equity a 
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cedemption are left out without any ne 08 or 
Kault on the part of the mortgagee, that isto say, 
he having no knowledge of the righta ofthe per- 
‘sons 80 left out, and a decree is passed on his 
mortgage such a decree is not a void decree, It 
is only the right of redemption of the persons so 
left out which is not affected or out off by the 
final decree. Such a mortgagee is entitled to re- 


cover his whole dues from the shares which those E 


persons, who were parties to the suit, had in the 
ypothecated properties. The decree for the entire 
amount due to him is valid but that decree can be 
enforced by sale of the interest only of the persons 
made defendants in the mortgage suit and the in- 
terest of the persons left out cannot be sold. Rajani 
Kanta Ghose v. Sourendra Nath Mitter (1), relied 
on. [p. 780, col. 1.) 

Where r a preliminary decree is passed in a 
mortgage suit, one of the defendants dies and the 
mortgages not having knowledge of his death omits 
to bring the names of the legal representatives of 
the deceased defendant on the record before the 
final decree is passed, the final decree isa valid 
decree in spite of this omission, so far as the re- 
maining mortgagor defendants are concerned and 
the whole of the amount decreed can in law be re- 
covered from the shares they have in the mortgag- 
ed property and none of them or their legal re- 
eresentatives can impeach the sale on the ground 
that the decree was not binding on the legal repre- 
sentative of the deceased defendants. Gora Chand 
aes v. Prafulla Kumar (2), referred to. [p. 750, 
sol, 2. 


A, from original order of the Sub-Judge, 
First Gourt, Jessore, dated March 31, 1937. 


Messrs. Anilendra Nath Roy Chowdhury 
ind Prasun Chandra Ghose, for the Appel- 
ant. 


Messrs. Amarendra Nath Basu and Srish 
Shandra Dutt, for the Respondent, 


‘R. C. Mitter, J. — The respondent 
instituted in the Oourt of the Subordinate 
Judge at Jessore a suit against five pere 
song, Sailaja Nath, Shekaraja Natb, Himae 
irija Nath, Hemaja Nath and Adrija Nath 
Rai Ohowdhury to enforce a mortgage 
oond. The preliminary decree was passed 
on January 9, 1933, when all the said five 
Jefendants were alive. Hemaja Nath, how- 
aver, died on October 23, 1933, before the 
inal decree, leaving as his sole légal 
‘epresentative his minor son named Aloke 
Nath. The fact of his death was not brought 
© the notice of the Court with the result 
hatin the final decree his name appeared. 
[he final decree therefore was not effective 
wainst Aloke Nath, who had not been 
iubstituted in the suit in his father’s place. 
[he final decree directed the sale of 
‘our items of immovable property, three 
ituated within the district of Jessore and 
me in the Khalna District. The final 
lecree was put into execution in the Court 
if the Subordinate Judge, Jessore, on 
darch 4, 1930, In the application for execu: 
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tion, the decree-holder included all the 
four properties but prayed for the sale of 
the property ‘situated in the Khulna District 
as the other three properties which were 
within the Jessore District had already 
been sold af the instance of a prior mort- 


ago. ` 

As Sailaja Nath had died before the 
application for execution was put in but 
after the final decree and as Hemaja Nath 
was also dead at the time the decree- 
holder applied for substituting the names 
of the legal representatives of both Sailaja 
Nath aud Hemaja Nath in their places. 
Sakti Nath and Somnath, an infant, were 
the legal representative of Sailaja Nath, 
As One of the legal representatives of Sailaja 
Nath and the sole legal representative of 
Hemaja Nath were minors the decree-holder 
proposed Renu Bala, the mother of the 
former, and Shekaraja Nath, the uncle of 
the latter, as their guardians, The usual 
notices were directed to be served on the 
minors and on their proposed guardians. 
On receipt of the return of service, the 
legal representatives of Sailaja Nath and 
Hemaja Nath were substituted on April 4, 
1936, but as the proposed guardians did not 
appear and express their consent to the 
proposed appointment the Court appointed 
Mr. Satyendra Nath Sen, a Pleader, as 
their guardian, and the latter was ordered 
to submit his report.. Mr. Sen put himself 
in communication with the minors and 
their natural guardians but got no instruce 
tions from them. On May 1, 1936, he sube 
mitted his report in which he stated that 
he was not in a position to contest the 
execution case (I, 18). After the court had 
received this report and had accepted it, it 
issued notices under O, XXI, r. 22 of the 
Code on the other judgment-debtors, on 
May 5, 1936 No notice under this rule 
was issued or served on Mr. Sen, the guar- 
dian of Som Nath and Aloks Noth. The 
judgment debtors who were served did 
not appear in terms of this notice. The 
peon’s return, is Ex. O (U, 11 at 13). 

On May 26, 1936, the Court issued notice 
for the settlement of the terms of the sale 
proclamation under. O. XXI, r. 66, On 
June 12, .1936, the peon reported that he 
had served the notice on the jadgment- 
debtors Nos. 2 and’3, Shekaraja Nath and 
Himadrija. Nath, but could not serve it 
on the other judgment-debtors (Hx. D-II, 1, 
Shekaraja Nath appeared in pursuance of 
and filed an objegtion to 
the valuation. His objection was registered 
on June 20, 1936, and the Court directed 
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the decree-holder to take steps for the 
service of the notice under O. XXI, r. 66 on 
Judgment debtors Nos, 1 and $, Sakti Nath 
and the widow of Adrija Nath, who was 
also dead. On June 30, 1936, notices were 
again. issued on these two judgment debtors 
and were served on them on July 8, 1936. 
The peon’s return has not been included 
in the paper-book but it is on the record 
being sheet No, 46. The objection of 
Shekaraja Nath was heard and the Oourt 
fixed Rs. 20,000 as the value of the pro- 
perty. At that time the Oollector had 
already taken pcssession of the estate under 
s. 99, Cess Act, Rs, 7,156-8-0 being then the 
arrears of land revenue and Rs. 6,922-13-3, 
the arrears of cess (App. pp, 2 and 3). 
This value was inserted in the sale prc- 
clamation, In the sale proclamation as 
“published in the locality the description of 
the property was as follows: 

“Touzi No. 132-2 of the Khulna Oollectorate, Dihi 
Bhadra, Pargunah Duran, Police Station Sat- 
khira in the District of Khulna. Names of mougas 
within the mehal (names given) 16 annas sadar 


revenue Rs. 6,277-15-8 of which half, namely 
Re, 8,13€-14-f, is payable for the estate.” 


In the advertisement published in the 
Calcutta Gazette the description is the same, 
but the names of the Mouza are omitted and 
the revenue payable is stated to be 
Rs. 3,13814-6, it being not stated that the 
revenue payable for tauzi No. 132/2 is half 
of. the total revenue payable for the entire 
estate. According tothe peon’s report the 
sale proclaimation was proclamed in 14' 
villages appertaining to the mehkal in the 
„course -of three days; September 1 to 
September 3, 1936, and the sale proclama- 
tion was affixed to a bamboo post planted on 


a public road in village’ Satkhira, the’ last’ 


village where it. was proclaimed (Ex. E-I, 
15). At the sale- which was held on October 
12, 1936, there were four bidders besides 
the decree-holder and there was keen ccm- 
Petition among the bidders as the bid sheet 
would show (1,22); The decree-holder’s bid 
was the highest and the property was 
knocked down to him for Rs. 20,000. On 
Novem ber 17, 1930, Sakti Nath alone filed an 
application for setting aside the sale. The 
Subordinate Judge has by his order dated 
March 31, 1937, refused his application and 
be has preferred this appeal against the 
same. His learned Advocale Mr, Roy 
‘Choudhury urges the following points in 
support ofthe appeal: (1) That the dedree 
ia void decree, as the final dearee was 
passed against a dead man (Hémaja Nath) 
and the execution Oourt should have refused 
to execute it; (2), thet the, Oourt of the 


as we 
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Subordinate Judge at Jessoré had no juris- 
diction: to sell the property which was. not- 
within its territorial jurisdiction, but: was- 
within the territorial jurisdiction of the 
Khulna Conrt; (3) that. there was fraud in 

ublishing the sale, the sale proclamation — 
having been: suppressed ; (4) that there. 
were irregularities in publishing-and cone 
ducting the sale, because (a) the notice of 
the substitution of the heirs. of Sailaja 
Nath and Hemaja Nath . had not 
been served on Som Nath, the minor‘ 
son of Sailaja; (b) the notices. under: 
O. XXI, r. 22, O.XXI, r. 66 were neither 
issued nor served on-Mr. Sen, the guardian 
of the minors Som Nath and-Aloke Nath; 
(c, that notices under O. XXI, r. 66, had 
not been served on Sakti Nath and. the 
widow and legal representative of Adrija. 
Nath; (d) thatthe property was misdescribed 
in the sale proclamation and that the des 
cription given ia the adverlisement in the 
Calcutta Gazette did not ta'ly with that 
given in the sale preclamaticn, and (5) that 
the value of the property was over a lac of 
rupees and that the inadequacy in, the price: 
was the result of fraud and material irre» 
gularities. 

We will first deal with points Nos. 3 to 9; 
The learned Subordinate Judge has recorded 
a finding that the sale proclamation was 
duly published in the locality and that 
finding has been attacked before us. We 
find no substancein the said attack. The 
peon has not been examined but his 
report has been exhibited (Ex. E WU, 15). 
The decree-holder has also examined the 
drummer,the identifier,Keshav Lal Dutta and 
5 mokabila witnesses Barada Kanta Mandal, 
Hari Pada Ghosh, Samiraddi Mondal, Haras 
Sardar and Hem Ohand. The evidence on 
behalf of the appellant consists of the oral 
evidence of persons who say that the sale 
proclamation was not published in their 
presence. . There was no motive to suppresé 
the sale proclamation. The property being 
gamindan, the sale had been advertised in 
the Calcutta Gazette. The witnesses exe 
mined on behalf of the appellant are elthel 
his tenants or are under his control. Unde: 
these circumstances we do not see aD} 
reason to differ from the estimate of th 
oral evidence formed by the trial Court, We 
accordingly hold that the sale proclamatio1 
was duly published. 

There is no substance ‘in ground No. : 
(a) The whole argument is based’ a 
the fact that in the peon’s return, Ex. B 
(I1-9), the name of thé minor Som Nath i 
not mentioned. “Two notices were madi 
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wer to the same ‘peon, Abdul Rahman 
Dhali, one for service upon the 
minors, Som Nath and Aloke Nath and 
the other for 

ardians of the said minors and on 
akti Nath, the adult son of Sailaja. 

he peon went with the two notices 
to the judgmentrdebtors’ house at 37, 
Uossipur Road and served both of them on. 
ihe same date (October 23, 1936) and at 
she same time about (10 a, M.) He sub- 
mitted two returns written on the back of 
the duplicates of the two notices. They 
have been marked Exs.A and B. In the 
return Ex. A, which is the return of 
service onthe minors, he mentions that he 
found both the minors present (Som Nath 
and Aloke Nath) and served the notice 
in their presence In the return Ex. B, 
which is the return of service on Sakti Nath 
and the natural guardians of the minors, 
he omits to record the presence of Som 
Nath. That statement that Bom Nath was 
also present was not relevant to this 
return Ex. B but was so only to the return 
Ex. A, where his presence atthe time of 
service is specially noted. We hold that 
the notices of substitution were duly served 
on the minors and on their proposed 
zuardians. 

We donot see any substance also in 
ground No.4 (b). Notices under O. XXI, 
r. 22 were issued by the Oourt on May 5, 
1936, and notices under O. XXI, r. 6605 
May 26,1936. Itis admitted that these 
notices were issued only on judgments 
debtors Nos. 1, 2,3 and 5 and not on the 
Zuardian of judgment-edebtor No. 1 (ka), the 
minor Som Nath, and of No, 4, the minor 
Aloke Nath. But these notices were issued 
after Mr. Sen had been appointed their 
guardian and after he had filed his final 
‘eport on May 1, 1936 (1,18) in which he 
stated that he was not in a position to 
»ontest the execution case. This report 
was accepted by the Court on the same day. 
We do not see how under these circumstan- 
“es omission to issue and serve notices 
under O, XXI, r. 22 and T. 66on Mr. 
Jen thereafter can be a material irregu- 
arity. 

Regarding ground No. 4 koh Mr. Roy 
Jhoudhury must have urged it under 
> misapprehension. The return of the 
irst notice issued under O. XXI, r. 66, has 
mly been printed. That notice was issued 
m May 26, 1936, to be served on judge 
nent-debtors Nos. 1, 2, 3 and 5. The peon's 
turn dated June 12, 1936, on this is that 
30 had served Nos. 2,and 3 only but could 
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notserve Nos. 1 and 5(ExeD and Ex, Del: 
II-14, 26-27), Mr. Roy Ohaudbary must 


‘have been under the wrong impression that 


no fresh notice under O. XXI, r. 66, was 
issued or served on judgment-debtorsa Nos. 1 
and 5. Order No. 13 dated June 30, 1936, 


eshows that a fresh notice was issued for 


service on judgment debtors Nos. 1 and 5and 
order No. 14, dated J uly 22, 1936, shows that 
the notice s0 issued was served. The peon’s 


return of this service has not been printed. 
‘It is onthe record, being sheet No. 46. 


Nor is ground No. 4 (d) o any substance, 
Two pointe are urged: The first is that it 
ought to have been stated in the sale pro- 
clamation that hissya No. 2 of Touzi No. 132 
was being put up to sale and not Touzi 
No. 132-2. There is no material difference 


‘between the two descriptions and even if 


the difference was material, O. XXI, r. 90, 
sub-r. 3, would prevent the appellant from 
raising the point as the notice for settling 
the terms of the sale proclamation had been 
served on him. The second point is that 
the advertisement in the Calcutta Gazette 
did not tally with the sale proclamation. 
In both, the eztate has been described 
correctly and all important particulars 
have been given. The only difference is 
that inthe sale proclamation the names 
of the mouzas which appertain to the estate 
were given but in the Gazette these 
names had been omitted. There is nothing 
in this. 

The fifth point urged relates to the 
value of the property. Shekaraja Nath 
appeared at the stage of settlement of the 
terms of the sale proclamation. At hig 
instance the Oourt after an enquiry raised 
the valuation from Rs. 10,000 to Rs. 20,000 
and the decree-holder has purchased for 
Rs. 20,000. At that stage, Shekaraja Nath, 
who had a common interest with the 
other judgmentrdebtors admitted that the 
net annual income was Rs, 2,500. The 
Oourt accepted the statement and fixed 
the value at ten years purchase after 
taking into consideration the charges on 
the property. Admittedly Rs. 7,156-8-0 was 
then due on account of srevenue. The 
arrears of cesses were Rs, 6,922-13-3, for 
which the Oollector had taken and was 
in possession then. It is now said that 
the net annual income is Rs. 6,000. To 
support that case there is only oral evidence 
of the flimsiest character. Neither the 
partition®-papers nor the collection papers 
nor the hastabud which the appelfant could 
have produced in support of his case have 
been produced. At the sale the decree- 
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'decree. 
‘must be answered in the negative, and in 
‘that view the second question. does not 
' arise. Normally a mortgage suit must be 
‘instituted against all persons who have an 
' jnterest in 


. decree is not a void decree. 
‘right of redemption of the persons so left 


. final decree, 
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holder was not the only bidder. The bid 
sheet shows that there were four other 


bidders and there was keen contest (J, 22), | 


On these materials we hold that the appel» 
lant has not been able to establish that he or 
the other judgment-debtors has sustained 
substantial injury, much less that the 
alleged inadequacy of the price was due tô 
any material irregularity. The sale” will 
accordingly bave to be confirmed, unless the 
appellant is able to establish that it wasa 
void sale, Grounds Nos. 1 and 2 have 
been urged by him witha view to estab 
lish that position, which grounds we now 


‘proceed to consider, 
- i There cannot be any doubt that the final 


decree was a void decree as against Aloke 
Nath, the legal representative of Hemaja 


. Nath, on the ground that Hemaja Nath 
-. was then d 


. The rst question is whe- 
ther the entire decree was void, and the 
second question is, can the executing Court 
refuse to execute it on the ground that 
one only of the several mortgagors was 
‘dead at the time of the passing of the final 
In our judgment the first question 


e equity of redemption. But 
if in a mortgage suit the equity of redemp- 


' tion is not entirely unrepresented but only 


some of the owners of the equity of redemp- 


` tion are left out without any negligence or 


fault onthe part of the mortgagee, that is 


-to say, he-having no knowledge of the 


rights of the persons 80 left out, and a 
decree is passed on his mortgage, such a 
t is only the 


out which is not affected or cut off by the 
Such a mortgagee is entitled 
to recover his whole dues from the shares 
which those persons who were parties to 
the suit had in the hypothecated pro- 
The decree for the entire amount 
due to him is valid but that decree can be 
enforced by sale of the interest only of the 
persons made defendanis inthe mortgage 
suit and the*interest of the persons left out 
cannot be sold. This is a fundamental 
principle and if support from judicial 
decisions is necessary, the case in Rajani 


. Kanta Ghosh v. Sourendra Nath Mitter (1) 
' ig a direct authority. 


In the case before us 
*the morig agee did not know of the death of 
Hemaja Nath, before he obtained his final 


) W OWN 184; 151 Ind. Oas. 454; AIR 1984 
Onl. 431; T ROIM. cei 


~ 


BAKTI NATH ROY V. JH8808H UNITED BANK (OAL) 


18410 


decree. If he had known of it in time, h 
would huve substituted his heirs before th 
final: decree without any difficulty, for th 
final decree was passed within 90 days o 
his death. We accrdingly hold that th 
final decree passed was a valid decre 
-against Sailsja Nath. Shekaraja Natl 
Hemadrija Nath and Adrija Nath and th 
‘whole of the amount decreed can in law b 
recovered from the shares they had in th 
‘mortgaged property. None of these person 
or their legal representatives can impeac 
the sale on the ground that the decree we 
not binding on the legal representative ¢ 
Hemaja Nath. The interest of Alcke Nat 
the legal representative of Hemaja Natl 
prima facie has not been affected by tk 
sale. He has not come forward to obje 
to the sale, and his rights tothe propert 
can only be adjudicated upon when | 
comes up before Court through prop 
proceedings. Although the second questio 
does not.arise in this view of tLe matter 

is doubtful whether Gora Chand Haldar’ 
Prafulla Kumar (2) would have enabled tt 
appellant to raise the question in executic 
proceedings, seeing that the power of tl 
executing Court to refuse execution on tl 
ground that the decree was a void one;wt 
in that case confined within strict limits. 

The only question that now remains f 
consideration is whether the Subordina 
Judge of Jessore could sell the proper 
which was within the territorial limite | 
the Subordinate Judge of Khulna,. T 
decree under execution was a decree f 
sale in enforcement of a mortgage whi 
comprised properties situated both in t. 
districts of Jessore and Khulna. The Bu 
ordinate Judge of Jessore had territori 
jurisdiction to entertain the suit and 
pass the mortgage decree, as some of t 
properties mortgaged were situated with 
his jurisdiction. 

The learned Advocate for the appella 
contends that the fundamental propositi 
is tbat a Court has only power to sell p: 
perty within its territorial jurisdiction a 
if the property is beyond its territor 
jurisdiction, it can only be sold by.t 
decree being transferred to the Court witl 
territorial limits of which it lies. Fors 
porting this proposition, he contends tl 
the word ‘may’ in s. 39, Oivil Procedi 
Code means ‘must’. He puts forward. 
argument in this way. The words “on - 
application of the decree-holder” imply t. 
the Court which passed the decree is no! 


9) 53 0166; 89 Ind. Oas. 685; AI R 1925 
3200 WN AB 42 OL J 1. | 
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-act suo motu. The word “may” must have the 
same meaning in reference to all the cls, (a) 
to (c) of subs, (1), and as regards cases 
falling within cls. (a) and (b), as it is obli- 
gatory on the Court which passed the 
decree to transfer the decree on the applis 
cation of the decree-holder on’ the ground 


that it cannot issue execution process oute ° 


side its territorial jurisdiction, the word 
‘may’ in reference to cases falling within 
-these two clauses means ‘must’. He saya 

the same meaning must be given to 
tife word ‘may’ in reference to cl. (e), the 
first part of which contemplates a decree 
for sale passed in a mortgage suit. It seems 
to us that the learned Advocate for the 
appellant is right when he contends that 
-@l. (6) deals with a simple money decree 
and the first part of ol. (e) with a final 
decree for sale in a mortgage suit, The 
first question for consideration is whether 
the word “may” in s. 39 means “must”. 
To decide this, we will have to examine the 
catona of sections beginning from s. 37, but 
at this stage we may observe that cl. (d) 
of sub-s. 1, s. 39, militates against the view 
contended for by the appellant. Oertainly 
the word “may” implies in connection with 
ol. (d) that the Court has a discretion and 
has not to act under compulsion. 

Section 38 provides that a decree may 
be executed either by the Gourt which 
passed the decree or by the Court to which 
it is sent for execution. The meaning is 
plain. Two classes of Courts shall have 
jurisdiction to execute, namely (1) the Ocurt 
which passed the decree, and (2) the Court 
to which it is transferred for execution, 
Read with the rales of procedure relating 
to transfer of decrees, it means thatin the 
matter of execution the jurisdiction of the 
first class of Oourts is primary but that of 
the second class is derivative: the founda- 
tion of jurisdiction of the latter being an 
act, namely the act of transfer, of the first 
class of Courts. This idea is also brought 
out by the terms of s. 42, for, the powers 
of the transferee Courts are to be measured 
by those of the Court which had passed 
the decree, 
sequence ought to have come after s. 38 
defines the phrase ‘‘Court which passed the 
decree”. The definition has an expandin 
effect. In addition to tha Court which 
actually passed the decree sought to be exes 
cuted, certain other Oourts are brought 
within the expression.’ The section gives 
jurisdiction to execute to Courts which 
would not otherwise have had jurisdiction, 
being Courts which would not have come 
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within the two classes mentioned in s. 33, 
The two clauses of s. 37, proceed upon 
different principles. Olause (a) proceeds 
upon a principle of convenisnce—on the - 
View that the machinery of the Court of first 
instance is more suitable than of the Appel 
late Court, and also on the principle that a 
party aggrieved by an order passed at the 
execution stage May have an appeal to 
same tribunal or hierarchy of tribunals by 
which an appeal from the decree in the 
suit itself would have been tried. The first 
part of cl. (b) proceeds upon a principle of 
necessity. QOivil Oourts of justice which 
exist to give relief in cases of infringment 
of civil rights would otherwise have been 
stultified. The second part of cl. (b) gives 
concurrent jurisdiction to two Courts, the 
Oourt which had actually passed the decree 
shorn at the time of execution of a part of 
its Jurisdiction (may be pecuniary or terri- 
torial), and the Oourt which at that time 
had acquired a uew jurisdiction namely that 
of the former. In this case a Court which 
had no territorial or pecuniary jurisdiction 
over the subject-matter at the time of 
execution cass can entertain and carry on 
execution, and it shows that there are 
exceptions to the proposition that the Court 
whi paseed the deoree cannot take in 
execution properties outside its territorial 
Jurisdiction, 

We will now examine the terms s. 39, 
The word “may” used in reference to Courts 
ordinarily implies a dis2retion in the Court. 
The words “on the application of the decree- 
holder” siguify that such discretion is to be 
invoked by a party, in this case the decree» 
holder, He has to pray forit. Discretioa 
implies 8, power of refusal, not an arbitrary 
power, bat a fettered power, one to bs 
exercised judicially and liable in the case of 
misuse to be reviewed by a higher judicial 
authority. Do then: als. (a) and (b) of 
sub-s. (1) militate against this ordinary 
significance of the word “may”, Reading 
these two clauses carefully, we think they 
do not. Let us take the case of a decrease 
holder who has obtained a simple money 
decree of a small amount against a man 
of position and means* who has money 
sufficient to liquidate the decree in deposit 
to his credit in the very ~ Gourt which 
had passed this decrees but who is a 
resident outside the territorial limits of the 
Court which had passed the decree. To 
the Ogurt.which had passed the decree an 
application is made by the decree-holder 
for transfer of the decree dhe QOourt 
which had jurisdiction over his person with 
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the avowed purpose of potag him under 
arrest. Under e. 51, that is one of the 


recognized modes of executicn, but Courte 
are also required to see that its processes 
are not abused. The Court which had 
passed the decrée can, in such a case, in our 
judgment, refuse to transfer the decree, and 
if it does, it would be doing the right thing; 
cl. (b) is more significant and lends sup- 
port tothe view we are taking. The words 
used there are “has not property .... 
within -the lccal limita of the jurisdiction 
of the .Ccurt which passed the decree 
sufficient to satisfy, etc. This implies that 
if there are sufficient properties within 
ita jurisdiction to satisfy the decree, the 
Court which had passed decree may, in 
its discretion, refuse to transfer the decree 
to another jurisdiction on the ground that 
- the .decree-holder should proceed against 
the properties within its jurisdiction in 
the first instance. We accordingly hold 
that. source of the general principle that 
a Court has no power to take into execue 
tion property beyond its territorial limits 
lies notin 5.39 of the Oode but has for 
its basis a different principle, a principle 
of universal, or as it has been called by 
Atkinsen, J., a principle of international 
jurisdprudence ina passage in Bank of 
Bengal v. Sarat Kumar Mittra (3) which 
passage has been quoted with approval 
by ‘Suhravardy, J. in Hari Das Basuv. 
National Insurance Co., Ltd. (4) at p. 202. 
That principle is founded on the principle 
that a Court cannot ordinarily issue its 
processes beyond its territorial limits. 

We have examined the provisions of the 
Code in some detail and have based our 
View on them because the effect of s. 39 
has been: stated differently at different 
times by this Oourt (see for insiance, the 
observations in Ambica Ranjan v. Manik- 
gunj Loan Office, Ltd. (5) where the word 
“may” has been construed to mean ‘must’ 
in reference to acase coming under cl. (b) 
of 8. 39 and also the cases following). 
In the case where the mode of execution 
prayed for is by appointment of a Receiver, 
there cannot be any doubt that the Court 
which had.passed the decree can appoint 
a Receiver though the properties over 
which the Receiver is appointed are 
partly or wholly outside its territorial 
limits. Where sale of immovable property 

(3) 4 P L J 141; 48 Ind. Oas. 943; A I R 1918 Pat. 
126; (1919) Pat. 155, ` 

(4759 0199 at p. 202; 136 Ind. Cas. 533; A JR 1939 
Oal. 213; 35 O N 1096; Ind. Rul. (1982) Oal, 213. 

(5) 57 0 67:%126 Ind. as. as A IR 1989 Cal, 818; 
33 O W N 648; Ind. Rul. (1930) Cal. 651. 
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in execution of a simple money decree is 
asked for in the Court which had passed 
the decree, such Oourt cannot proceed to 
sell if the property is outside its territorial 
jurisdiction, forthe first effective step in 
the course of execution, namely the step 
to be taken for attachment, cannot be 
taken by it. In the case of a mortgage 
execution no attachment is necessary. The 
first matter of importance for bringing the 
property to sale in such a caseis the 
settlement of the terms of the sale progie- 
mation for which no process in thes 
in which we use it (that is excluding 
notices for appearance of the judgment- 
debtor or summons on witnesses) has to 
issue and up to the sale no other pro- 
cess has to be issued, the sale proclamation 
being in law only regarded as an adyertise- 
ment intended to protect the judgment- 
debtor's interest at the impending forced 
Bale. It is only after the sale has been 
confirmed that a process has to issue from 
the Oourt holding such a sale, namely the 
writ of possession. It is on these broad 
principles we hold that there is no bar to 
a Oourt which had paesed a decree for sale 
in a mortgage suit from selling any portion 
of the mortgaged property or any independ- - 
ent item situated outside its territorial 
jurisdiction, it having had jurisdiction to 
entertain the suit and to pass the decree 
by reason of part of the mortgaged pro- 
perty or some other items of mcrtgaged 
property being within its territorial limits. 
We will now proceed to examine the 
reported cases relating to the sale of 
mortgaged’ properties outside jurisdiction 
by the Oourt which had passed the final 
decree for sale. The first reported deci- 
Bion of importance is the case in Maseyk v. 
Steel & Co, (6). There the Subordinate 
Judge of Rajshahye passed a decree for 
sale on the basis of a mortgage which 
comprised immovable properties situated 
within Rajshahye and also within another 
district, Naya Dumka. Both these proper- 
ties were sold by the Rajshahye Court. 
The question was raised as to the jurisdic- 
tion of that Oourt to sell the property in 
Naya Dumka. Patheram, O. J., first pointed 
out the distinction between a simple money 
decree and a decreefor sale. He said that 
in the former case an officer of the Court 
has to attach the property and has to pro- 
ceed to sell and to give possession of it in 
his capacity of .oficer of Oourt, which 
corresponds with that of the Sheriff of 


Calcutta and in doing that i 
6) 14 0 683. 6 , his powers 
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would be limited by the territorial juris- 
liction of the Court of which he is an 
ficer, He then said thats, 19 of the Code 
of 1882 (which corresponds tos. 17 of the 
wresent Oode) gave the Rajshahye Oourt 
power to order the sale of the mortgaged 
wToperties, By the mortgage the mortgagor 
sontracted with the mortgagee for gale of 
the hypothecated properties for the satis- 
faction of the dues of the latter in cage of 
aon-payment and the learned Ohief Justice 
said that a decree for sale passed in a mort- 
age suit is in effect though notin forma 
‘decree for specific performance. The Court 
tin its decree directs the mode and appoints 
tthe person who is to carry out the sale. On 
this principle he distinguished a sale in 
execution of a decree for sale from a sale 
in execution of a simple money decree and 
held that the Rajshahye Court had juris- 
diction to sel] the Naya Dumka property, 
Ghosh, J, referred to s. 223, sub-a. 1, ol. (e) 
of the Oode (=s. 39 (1) (e) of the present 
Oode) and said that that section only meant 
that the decree may be transferred to 
another Ocurt when it may be necessary 
for the Court which had passed the decree 
to direct that proceedings be sent to another 
Court within the jurisdiction of which the 
property may be situated. The language 
employed by him implies, as he himself 
explained in a later case Gopi Mohan v. 
Doybaki Nandan (7), that the word “may” 
in that section implies a discretion and that 
in the case of a decree for sale the transfer 
to another Court should be made on grounds 
of convenience or for protecting the interest 
of the judgment-debtor but that clause does 
not oust the jurisdiction of the Oourt which 
had passed the decree for gale to sell where 
the property to be sold is outside ita terri- 
torial jurisdiction. He based his judgment 
on the principle that a Court which had 
authority to pass a decree for sale must be 
taken to have authority to seli the property 
covered by the decree, and for this proposi- 
tion, he referred to the statutory form of a 
decree for sale. 


The next case is Kartic Nath Pandey v. 
Tilukdhari Lal (8). There the whole of 
the mortgaged property was within the 
local limits of the Court of the Subordinate 
Judge of Bhagalpur which had passed the 
decree for sale. At the time of execution, 
however, the property was outside the 
limits of that Oourt and was placed within 
the local limits of the Court of the Subordi- 


(7) 19013, 
3) 15 0 667, 
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nate Judge of Mongbyr, a Court created 
after the decree. The Subordinate Judge 
of Bhagalpur was asked by the decree 
holder to sell the property but the judgment- 
debtor objected that he had no jurisdiction 
and urged that the application for execution 
could only be entertained by the Monghyr 
eCourt on a transfer of the decree. This 
objection was overruled by this Court. The 
contention of the judgment-debtor was 
mainly based on cl. (¢!, subes. 1 of g. 223 
of the Code of 1882 (=s. 39 (1) (c) of the 
present Oode). Norris and Beverley, JJ. 
held that that. clause did not curtail the 
Jurisdiction of the Court which had passed 
the decree but had extended its jurisdiction 
by allowing it to transfer the decree for 
execution to.another Court. It gave to that 
Oourt “a discretion either to execute its 
Own decree or ou the application of the 
decree-holder to send it to another Gourt for 
execution.” Referring to cls. (a) and (b) 
the learned Judges said that those clauses 
meant that, where the Court which had 
passed the decree finds it inconvenient to 
execute the decree itself, it will have the 
power to transfer it for execution by another 
Oourt on the application of the decree- 
holder. In holding that the Bhagalpur 
Ooart had jurisdicticn to sell the property, 
they followed the principle laid down by 
Ghosh, J. in Maseyk v. Steel & Co. (6°, 
that a Court which had passed the decree 
for sale had jurisdiction to sell. In Sreenath 
Chakravarti v, Priya Nath Bandopadhya 
(9), Mukherji, J. observed at p. 836* that 
the case in Kartic Nath Pandey v. Tiluk- 
dhari Lal (8) and other cases proceeding 
on the same lines with it must be regarded 
as having been overruled by the Full Bench 
in Prem Chand Dey v. Mokhada Devi (10). 
We will hereafter examine the case which 
was before Mukherji and Mitter, JJ. the 
. decision of the Full Bench in Prem Chand 
Dey v. Mokhade Devi (10) and the correcte 
ness of the said dictum. 

To continue our review of the series of 
cases which concerned the question of the 
jurisdiction of the Court which had passed 
the decree forsale to sell property outside 
jurisdiction (leaving out for the present 
the Full Bench case in Prem Chand Dey 


_v. Mokhada Devi (10)), the next case of 
‘importance is Gopt Mohan “Vv, Doybaki 


Nandan (7). There also the validity ofa 


(9) 58 O 832; 133 Ind. Cas. 149; AIR 1931 Cal. 
812; 53 OL J 569; 35 O WN 77; Ind. Rul. (1981) 
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sale of property by the Court which had 
passed a decree for ssle was upheld 
although the property sold was outside ils 
territorial jurisdicticn. Ghosh,J. proceeded 
upon the same priniciple on which he had 
proceeded in deciding Masey’s case (6). 
This judgment is of importance because 
in it the learned Judge removed some 
ambiguities in his judgment in the former 
case on the scope cf s. 223 11), cl. (e). 

Oase in Gopi Mohan v. Doybaks Nandan 
(7) was followed -in Tincourt Debya v. 
Shib Chandra Pal (11) where, however, 
ap attempt was made to explain the Full 
Benzh decision in Prem Chand Dey v. 
Mokhada Devi (10) on a hypothesis which 
seems tous to be doubtful, in view of the 
provisions made in para. 2, 8. 649 of the 
Oode of 1882 which corresponds to B. 37 (b) 
second part of the present Ocde. The next 
case is Jagarnath v. Dip Rani (12), 
Although there was no want of jurisdiction 
to sellin the third Subordinate Judge of 
Muzafferpcre who had passed the decree for 
sale, on the ground, as stated in the 
judgment, thtt each Subordinate Judge has 
jurisdiction over the whole district, and the 
sale could have been upheld on that 
ground alone the learned Judges re-affirmed 
the principle fermulated in Gopi Mohan vV. 
Doybaki Nandan (7) and Tincourt Debya v. 
Shib Chandra Pal (11). In this case also 
the Full Bench decision in Prem Chand 
Day v Mokhada Devi .10) was distinguished 
and we think. on right lines, The jine of 
cases of this Court beginning from Maseyk 
yv. Steel & Co. (6) was approved by the 
Full Bench of the Madras High Oourt in 
Ramiar v. Muthokrishna Ayyar (13) at 
pp. 07-803 where the earlier Full Bench 
in Seent Nadan v. Muthuswami Pillai (14) 
was explained. The Patna and Lahore 
High Oourts have also taken the same View, 
Abdul Hadi v. Kabultunnissa (15); 
Girdhari Lal v. Para Ram (16). The Patna 
case is on all fuurs with the case before 
us because the only property sold by the 
Oourt which bad passed the mortgage decree 
at the questioned execution was outside 
its jurisdiction, the other property which 

(11) 210 639. ° 

12) 22 O 871. 

us 55 M801 at pp. 807,808; 137 Ind. Oas. 305; AIR 
1938 Mad. 418; 62 M L J 487; (1933) M W N 255; 35 
LW 742; Ind. Rul. (1932) Mad. 373 (I? B). 


(14) 42 M 821; . Cas, 313; A IR 1990 Mad 
497: 37 M LJ 284; 26M L T 223; (1919) M W N 640; 


Jel W 83. i $ 
(5) A IR 1925 Pat. 139; 80 Ind. Oas. $01; 6P L 


71, 3 
; 16) 141 457; 148 Ind. Oas. 674; A IR 1933 Lah 
687; 34 PLBS&15, Ind. Rul. (1933) Lah, 365 (2), 
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gave to that Court jurisdiction to try the 
mortgage suit having been sold at an earlie. 
execution. 


We will now consider whether Mukherji, J 
was right when he said in Sreenath 
Chakravartt v. Priya Nath Bandopadhyc 
9) at p. 836* that Kartice Nath Pandey V 

tlukdhart Lal (8) and cases proceeding 
on the same lines, meaning thereby Masey] 
v. Steel & Co. (6) and the cases of this Oour 
which we have reviewed above, have beer 
overruled by the Full Bench i n 
Chand Dey v. Mokhada Devi (10), The 
facts of that case were thata rent decre 
was obtained on July 6, 1923, in the thir 
Oourt of the Munsif at Bhanga, Tnis decre 
was being erecuted as a money decre 
against some land which was within th 
Iccal limits of the lirst Oourt of the Munsi 
at Bhanga. The question wasa questio 
of limitation, namely whether an applica 
tion for execution presented to the firs 
Court of the Munsif at Bhanga o 
August 27, 1928, on a transfer of the decre 
was barred by time. This question de 
pended upon the further question whethe 
an application for execution presented in th 
Gopalgunj Court (which Court by reason o 
transfer of jurisdiction was to be regarde 
as the Court which had passed the decree 
on July 5, 19/5 (1926?) in which th 
decree-holder wanted to proceed agains 
the self-same immovable property situate 
within the local limits of the First Cou 
of the Munsif at Bhangs, could be ente 
tained by that Oourt. The Article whic 
governed the case was, according to th 
learned Judges, Art. 6 of Sch. UI, Beng: 
Tenancy Act. If that application could b 
entertained by that Oourt the further col 
tention of the decree-holder was that tł 
application for execution filed on August 2 
1928, in the first Munsif's Court at Bhang 
was to be treated as a continuation of tk 
application filed in the Gopalganj Oou 
on July 6, 1925 (1926?), It was held thi 
the Gopalgunj Oourt could receive t} 
application for execution, though it cou. 
not make an order for gale, attach tl 
property in execution and carry out i 
order for sale passed at the execution stag 
Those things must be done by the fir 
Court of the Munsif at Bhanga, and for th 
purpose, tha Gopalgunj Court would ha: 
to transfer the decree to that Court. It w 
also held that the last application made 
the first Court of the Munsif at Bhan, 
on August 27, 1928, was to be treated 


- *Page of 68 O.—| Ed] -o 
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continuation of the application for execu- 
tion made on July 6, 1925 Seah to the 
Gopaigunj Court, and as this last mentioned 
application was within three years of the 
decree, the execution proceedings were not 
barred by limitation under Art. 6 of 
Sch. 1I, Bengal Tenancy Act. 

It is necessary to observe, firstly, thate 
the decree under execution was not a decree 
for sale. It was a rent decree which was 
sought to be executed not under the proce- 
due of Chap. XIV, Bengal Tenancy Act, 

tas a money decree. An order for sale 
was necessary from the executing Court and 
that order had to be carried into effect by 
attachment and sale. The order of attach- 
` ment had to be made and writ of attach- 
ment had to be issued and executed. The 
observations of Mukherji, J. therefore that 
Kartie Nath Pandey's case (8) and all 
` cases in that line had been overruled by 

the Fall Bench in Prem Chand Dey v. 
Mokhada Deri (10) was an obiter, There 
is no such observation in the judgment of 
. Mitter, J. who had also referred to Prem 
Chand Dey v. Mokhada Devi (10) Mitter, J. 
‘referred to Prem Chand Dey v. Mokhada 
' Devi (10) for the general proposition that 
a QOourt which passed the decree had no 
jurisdiction to order the sale of property 
outside its jurisdiction in execution. Stated 
in that form the proposition is quite 
correct. Mitter, J. pointed out that the 
Gopalgunj Court could receive the applica- 
tion for execution but it could not attach 
or eell the property in question. It is also 
pertinent to observe tbatin the same page 
of the report in which Mukerji, J. made 
the said observation, he referred to Begg 
Dunlop Co. v. Jagannath (17) and Ambica 
Ranjan v. Manikgung Loan Office, Lid (5). 
In the former case the vital difference 
_between a money decree and & mortgage 
decree in the matter of selling property 
outside jurisdiction by the Court which had 
' passed the decree is maintsined-and the 
line of cases beginning with Maseyk’s case, 
i, e. Maseyk v. Steel & Co (6), Kartic 
Nath Pandey v. Tilukdhari Lal (8), Gopi 
Mohan v. Doybaki Nandan (7), Tincouri 
Debya v. Shib Chandra Pal (11) and other 
cases are expressly approved: Begg Dunlop 
Co. V. Jagannath (17) at p. 103. In Ambica 
Ranjan v. Manikgunj Loan Office, Ltd. (5) 
the same distinction is noticed and no dis- 
sension is expressed to that line of cases. 
A critical examination in Prem Chand 
Dey v. Mokhada Devi (10) would show that 


(17) 39 O 104 atp. 109; 11 Ind, Cas. 4172180 W N 
403 14 OL Ja. f 
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the line of cases beginning from Maseyk's 
case (6) have not been touched. The facts of 
the case before the Full Bench were these: 

A suit on a mortgage was instituted in 
the Court of the Munaif at Bishenpore and 
a decree for sale was passed by that Court 
by consent. Before the institution of the 
Buit, the said Court had lost jurisdiction 
over the property included in the mortgage 
by a transfer of jurisdiction by a notificae 
tion of the Local Government. The Sudder 
Monsif's Court at Bankura was at that 
time and at all material times the Court 
which had territorial jurisdiction, The 
consent decree for sale was enforced in 
execution by the Munsif of Bishenpore who 
sold the mortgaged property. On objection 
by the judgment-debtor, this sale was set 
aside by both the Courts below on the 
ground of lack of jurisdiction. When the 
appeal against these orders of the Courts 
below was heard by a Division Bench of 
this Ooart, the latter referred two points 


_for the consideration of the Full Bench. 


These points were: (1) Whether the judge 
mentedebtor was entitled in the course of 
execution proceedings to attack the decree 
itself as being .void. This point the 
Division Bench was inclined to answer in 
the negative; (2) Whether the Mungsif at 
Bishenpore could sell a property which was 
outside its territorial jurisdiction, The 
D.vision Bench was not disposed to agree 
with Kartice Nath Pandey's case (8) and 
referred that case for the consideration of 


‘the Full Bench, Four Judges of the Full 


Bench firstly laid down the proposition that 
Oourts of this country have no power to 
entertain a suit relating to immovable 
property or to an interest in immovable 
property outeide its territorial jurisdiction. 
They accordingly held that the Bishenpore 
Oourt had no jurisdiction to entertain the 
mortgage suit and to pass a decree for sale, 
The second proposition which they laid 
down was that execution of a decree ig 
only a continuation of the sult and on the 
principle involved in this proposition they 
made the observation that 

“there appeared no legitimate reason why a Court 
ina later stage of a suit should have greater powers 
than it possessed at its institution.” 


The third proposition -which they laid 
down—a general propcsition—was that 
territorial jurisdiction was a condition pree 
cedent to a Court executing a decree. In 
the last paragraph of their judgment, the 
ratio “decidendi of the decision is stated. 
The decision was rested entérely on what 


we have called above the second proposition 


e 
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and the principle following therefrom, 
namely that as the Court had no territorial 
jurisdiction at the time when it passed the 
decree for sale, the sale in execution of the 
void. decree for sale was also void. No 
reference was made to Kartice Nath Pandey 
v. Tilukdhari Lal (8) though that case 


was expressly mentioned in the order of° 


reference, because we think that case did 
not require reconsideration by the Full 
Bench on the line of reasoning it took, for 
in Kartice Nath Pandey v. Tilukdhari Lal 
(8) the decree for sale had been passed 
by 8 Court which had power to pass such 
a decree. In Maseyk v. Steel & Co. 6) 
Ghcsh, J., formulated the principle that a 
Court which passed a decree for sale bad 
also the power to carry it out, Kartie 
Nath Pandey v. Tilukdhart Lal (8) was 
also rested on a corollary from this prin- 
ciple. In Gopi Mohan v. Doybaki Nandan 
(7) which came u just a year after the 
Full Bench, Ghosh, J. who was also a 
member of tle Full Bench upheld a mort- 
gage sale of property outside jurisdiction 
by the Court which had passed the decree 
for sale, that Coart having jurisdiction to 
pass sucha decree. He rested his decision 
on the second proposition laid down by 
the Full Bench in Prem Chand Dey v. 
Mokhada Devi (\0) that execution prc- 
ceedings are only continuations of the suit. 
The Full Bench in our judgment accord- 
ingly did not touch those cases, where the 
decree for sale had been passed by a Court, 
which bad jurisdiction to entertain the 
suit and to pass a decree for sale, and 
had been executed by such a Oourt by 
selling property outside its territorial 
jurisdiction, In Jagarnath v. Dip Rani 
(12) the Full Bench was cited and dis- 
tinguished on these lines by Prinsep and 
Ghosh, JJ., the lastementioned Judge, as we 
have already stated, was also a member of 
the Full Bench who had delivered a sepa» 
rate but concurring judgment. We respecte 
fully dissent from the obiter dictum of 
Mukherji, J. made in Sreenath Chakravarit 
v. Priya Nath Bandopadhyn. (9) at p. 836* 
and hold that the law laid down in Kartice 
Nath Pandey vs: Tilukdhari ‘Lal (8) and 
in the same line of cases is atill good law 
in this Court. - We accordingly overrule 
aleo the second ground urged by the appel- 
lant and dismiss the appeal with costs to 
-auction-purchaser-respondent, Hearing-fee 
9 geld mohurs, : 

Khundkar, J —I agree. 

8. ? Appeal dismissed. 
of 68°O—[iid.] 
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RANGOON HIGH COURT 
Oivil Revision No. 191 of 1938 
December 19, 1938 
Mya Bu AND Maoxnsy, JJ. 
De. A. KARIM AND ANOTHER—APPLIOCANTS 
versus : 
Pandit LAIQ RAM AND oTHERS— 
RESPONDENTS 

Oivil Procedure Code (Act V of 1908), 0. XXXIII, 
rr. 8, 3,4—Application not rejected under r. 3 but 
evidence recorded under r. 4—Oourt, if can consider, 
subsequently whether application can be rejected 
under r. 3 (b)or (c\—Order upon such } 
when vitiated for material irregularity. 

Where the Court does not reject the application 
under r. 3, of O. XXXIII, Oivil Procedure Oode, 
but issues notice and hears the oase with reference 
to the question of pauperism under r. 4, it does not 
act without jarisdiction in subsequently consider- 
ing the questions as to whether the plaint dis- 
closes a cause of action or whether the suit is 
barred by limitation. If the conclusion come to 
upon the questions whether the plaint, disclosed a 
cause of action and whether the suit was time- 
barred are based upon materials appearing within 
the four corners of the proposed plaint, the order 
is not vitiated for material irregularity. But if 
the Oourt allows itself to be influenced by 
any evidence which was taken at the enquiry under 
r. 4 or by anything which has been brought to its 
notice by the opposite party, which are notto be 
found either on the face of the proposed plaint or 
in an admission by the applicant, then the order 
would be vitiated for material irregularity. i 

O. R. from an order of the District 
Court, Pegu, in O. M. No. 11 of 1937. 

Mr. Sahney, for the Applicants. 

Order. — This is an application for 
revision of an order dismissing the applis 
cant’s application for leave to sue in forma 
pauperis. The main grounds on which 
the order is based are that the proposed 
plaint did not disclose a cause of action 
and that the claim was barred by the law 
of limitation. The applicant having filed 
his petition in the manner required by 
O. XXXIII, r. 2, the Court ordered issue of 
notice to the respondents and the Govern- 
ment Pleader and fixed a date for hearing 
of the petition. Hearing took place at 
which evidence was adduced with reference 
to the question of pauperism of the appli- 
cants. Upon the evidence the learned Dis- 
trict Judge held that the applicants were 
paupers, but he found that the plaint did 
not disclose a cause of action and that the 
proposed suit was barred by limitation. 
The present application ‘is prosecuted 
mainly on the ground that the Court not 
having rejected the application under r. 3, 
‘but having issued notice -and having 
heard the case with reference to the ques- 
tion of pauperism under r. 4 acted without 
“jurisdiction .in iconsidering the questions 
as to whether the plaint disclosed a cause 
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action or whether the suit was barred 
2y limitation. Rule 3 provides: 

“Subject to the jurisdiction of the Court to allow 
mendments to be made, the Court shall reject the 
yetition in any of the following cases: 

(a) Where the plaint is not in the form pres- 
ribed; (b) where the plaint does not disclose a 
suse of action within the jurisdiction of the Court; 
c) where the claim appears to be barred by any 
‘aw; (d) where the applicant has, within two months 
next before the presentation of the petition, dis- 

of any property fraudulently or in order to 

6 enabled to plead pauperism; (e) where the appli- 

«cant entered into any agreement with any per- 


aon “whereby such person has or will have an 


minteresat in the proceeds of the suit.” 


It has been contended before us that 
mhe matters that fell within cle. (a), (b) 
mand (e) cannot properiy be investigated by 
mthe Court after hearing the cause on the 
“question of pauperism under r, 4. Rule 4 
-a8 it stands deals with the inquiry into the 
«question of pauperism and pauperism alone, 
1. ¢. whether the applicant is a person who 
is unable to pay the court-fee prescribed 
by law for the plaint in the suit, or whether 
he has fraudulently disposed of property or 
whether he has entered into any agreement 
as stated in cls. (d) and (e) of r. 3. But 
there is nothing to warrant the reading of 
these rules in sucha way as to show that 
the Oourt not having rejected the petition 
on any of the grounds mentioned in r.3, 
before the issue of notices and holding 
of the enquiry under r. 4, has no further 
Jurisdiction to consider and determine 
whether it is liable to be rejected under 
cls, (a) or (b) or (c) of that Rule. There is 
nothing in 1, 4 or in any other rule in 
O. XXXIII which expressly’ prohibits the 
consideration and determination by the 
Court of these circumstances after issue of! 
notice and hearing of the case under r. 4. 
Our attention has been drawn to the fact 
that in the old r. 7 (in the place of which 
the present r. 4 has been framed) subecl. (2) 
of that Rule expressly enjoined the Court 
to hear any argoment which the parties 
might desire to offer on the question whether 


on the face of the application and of the- 


evidence, if any, taken by the Court as there- 


in provided, the applicant was or was not: 


subject to any of the prohibitions specified 
in r. (in the place of which the present 
r. 3 has been framed). We do not toink 
that+the fact that sub-r, (2) of the old r. 7 
is, not reproduced in the present r. 4 is 
sufficient to deprive the Court of the 
Jurisdiction to consider questions under 
cls.: (a), (b) and (c):of the present r. 3 
after issue of notice and hearing of 


evidence under r, 4’because it is inconceiv;. 
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able that just because the Gourt omitted 
to pass a particular order at a particular 
moment, if is to be deprived of the power 
of passing the order at a subsequent 
stage of the proceeding while it still has 
peisin of it, If in this case the Oourt had 
allowed itself to be influenced by any 


“evidence which was taken at the enquiry 


underr. 4 or by anything which has been 
brought to its notice by the opposite 
party, which are not to be found either on 
the face of the proposed plaint or in an 
admission by the applicant, then the 
order would be vitiated for material irre- 
gularity; but in this cage there is no such 
material irregularity because the conclusion 
come to upon the questions whether the 
plaint disclosed a cause of action and 
whether the suit was time-barred f r. 3 (b) 
and (c)] were based upon materials appear 
ing Within the four corners of the proposed 
Plaint. In our opinion, this application 
fails and it is dismissed. 


D. Application dismissed. 





NAGPUR HIGH COURT 
Second Appeal No. 359 of 1937 
July 14, 1939 
GRUBER, J. 
BABA RAMOHANDRA KOMTI~ 
DEFENDANT—APPBLLANT 
Versus 
KONDOO JAGNA WADHAI—PLAINTIpp— 

RASPONDENT 

Oivil Procedure Oode (Act V of 1908) 0, XXI, 
r. G3— Attachment continued ttl the sale is confirm- 
ed—Objection to attachment taken after sale but 
before confirmation—Objection dtsmiszed~Sutt must 
be brought within one year—C. P. Land Revenue 
Code (Act II of 1917), s. 80—Applicability—Does 
not apply to year to year khasra entries—Trans/er 
of Property Act (IV of 1882), s. 41—Applicabdility 
to Cours sales. 

Attachment enures until sale is confirmed so that 
the Oourt has jurisdiction to entertain an objec- 
tion to the attachment even after the sale ‘put 
before its confirmation; and where the objection 
is dismissed, the objector must bring a sart within 
one year of the dismissal of his objection. Bhag- 
chand v. Jhuma (¥) and Ram Chandra v. Kayam 
Hussain (10), followed. . 

[Oase-law referred to.] 

Section 80, O. P. Land Revenue Code, deals with 
settlement decisions only and does not apply to 
year to year khasra entries made by the patwars. 

Bection 41, Transfer of Property Act, app 
to voluntary transfers and no application to 
Oourt sales. Vaman Pandu Patel v. Tikaram Qh, 
relied ang 

B. A. from the appellate decree of the 
Court of the “Additional Districe Judge, 
Chanda, dated -Maroh 4, 1937, in Civil 
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Appeal No. 28-A of 1936, reversing the 
decree of the Court of the Subordinate 
Judge, Second Olass, Warora, dated 
September 28, 1936. 

Mr. D.T.Mangalmoork with Mr. N.T. 
Mangalmoorti, for the Appellant, 

Mr. W. B. Pendharkar, for the Response 
dent. 

Judgment.—The appeal is by the defen- 
dant Baba against a reversing judgment 
of the lower Appellate Court. Plaintiffs 
suit was ior possession of six mango trees 
and Rs. 10 damages for fruit removed hy 
the defendant. Plaintif relied on a 
registered sale deed, dated April 20, 1929, 
executed by the owner Sheikh Abbas, 
while defendant obtained title by an 
auction sale in execution of a money decree 
against this Sheikh Abbas on April 11, 
1934. The dsfences were that plaintiff's 
sale deed was bogas and fraudulent, that 
defendant was a bona fide purchaser for 
value and entitled to the protection of s. 41 
of thea Transfer of Property Act, and thirdly, 
that the suit was time-barred because it 
was not brought within a year of the dis- 
missal of tke plaintiff's objection in the 
executing Court which was filed on Anril 21, 
1934. The lower Appellate Court held 
that the plaintifi’s sale deed was a genuine 
one, that defendant could not take 
advantage of s.41 of the Transfer of Pro- 
perty Act, and that plaintiffs suit was 
within time. 

This appeal is pressed on the second and 
third grounds only. Before the objection’ 
was filed, the property had been actually 
sold by auction on April 11, 1934.. 8o the 
question arises whether the objection was > 
one under O. XXI, r. 63, Civil Procedure 
Code, or not. On the one side it is con- 
tended that when the auction sale was 
held attachment of the property ceased and 
gso the Oourt had no jurisdiction to enter-- 
tain an objection to attachment; on the 
other it is argued that attachment enures, 
until sale is confirmed so that the Gourt 
had jurisdiction to deal with this objection, 
and a suit had to be brought within a year 
of its rejection. Authorities are divided on 
this question. Favouring the plaintiff- 
respondent's view are these cases: Kali 
Charan Ghose v. Rani Sarojini Debi (1), 
Sasthi Charan Biswas v. Gopal Chandra (2), 
Puhupdei Koer v Ramcharitar Barhi (3), 

< = - A 


® 
(1) A IR 1926 Oal. 468; 87 Ind. Oas, 168. ° > i 
(2) AIR W37 Oal. 890; 172 Ind. Oas. 503;.41 O 
W N 845; 65.0 LJ 853; 10 R 0 390. 
po A IR 1934 Fat. 16; 74 Ind, Oas. 87;4 P LT 
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Kishen Singh v. Vatshno Das (4), Gopal 
Chandra Mukherji v. Notobar Kundu (5), 
and Maung Po Pe v. Maung Kwa (6). A 
contrary view is held by the Madras, Sind 
and Nagpur Courts: Chitturu Jagan» 
nadham v, Bura Padayya (1), Mukhi Narue 
mal v. Allahbux Bahadur (8), Bhagchand 
V. Jhunia (9) and Ram Chandra v. Kayam 
Hussain (10), I prefer the latter view 
which is that taken by the Judicial Come 
missioner’s Court and the present High 
Court, and I endorse tte argume 

Niyogi, J. in the case lastementioned above. 
It appears to me that attachment must 
be deemed to continue until sale is cone 
firmed and therefore plaintiff's suit must 
fail because it was not brought within a 
year of the dismissal of the objection, 


I am not so inclined to accede to the 
appellant's argument about s. 41 of the 
Transfer of Prope1:y Act. He says that the 
entry of the ownership of Sheikh Abbas 
in the village papers was conclusive, and 
that defendant was not obliged to look 
beyond that. He refers to s. 80 of the 
Land Revenue Act. But that deals with 
settlement decisions only and does not 
apply to year to year khasra entries made 
by the patwart. It has been held in a 
number of cases, Vaman Pandu Patel v. 
Tikaram (11), and other cases quoted by 
Mulla at p, 180 of his ‘lransfer of Property 
Act, 2nd edition, that s.41, applies only 
to voluntary transfers and has no appli 
cation to Court sales. No good authority 
to the contrary is quoted by the appellant. 

It is said, however, that if s. 41 does not 
apply in terms then at least the plaintiff 
is estopped under s, 115 of the Evidence 
Act. Itis too late to advance such a plea 
now, and there is nothing in the case to 
show that the plaintiff made any false 
Tepresentaticn. As pcinted out by the 
lower Appellate Court the registration of 
the sale deed was implied notice to the 
defendant by s.2 of the Transfer of Pro- 
perty Act. 


(4) A I R 1937 Pesh. 90;171 Ind. Oas. 302; 10 R 
Pesh. 30. 


(5) 15 Ind. Oas. 53; 18 O W N 1029. 
(6) 5 R751;107 Ind. Oas. 161; A I R 1928 Rang. 


(D) 55 M 251; 134 Ind. Cas, 209; A I R 1981 Mad, 


782; 61 M L J 884; 34 L W 385; Ind. Rul (1931) 
Mad. 857. 
aun A IR 1933 Sind 1988; 6R 8 24,275 LR 


(9) IN LR 167. z e 
E AIR 1938 Nag. 476; 178 Ind. Oas. 410;11 R 


(11) 29 Bom, LR 471; 108 Ind. Cas, 64; A I R 1927 
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“. The appeal, however, must succeed on the 
first point, and plaintiff’s suit will be dis- 
-missed with costs throughout. 


D. Appeal partly allowed. 





SIND JUDICIAL COMMISSIONER'S 
COURT 
Oriminal Revision Application No. 19 
of 1939 
March 27, 1939 
Davis, J. O. AND Tyanar, J, 
Kazi ABDULKABIR MUHAMMAD SIOIK 
UJ A N— A PPLIOANT 
ve? 8Uus 
EMPEROR—RegsPonpeny1 
Penal Oode (Act XLV of 1860), ss. 186, 379— 


Receiver appointed by Court taking possession of 
corn of third party—Third party re-taking 


-~ 


r 1 possession 
peacefully and not allowing Receiverto make batai 


—Offence committed. 

. Where the Receiver appointed by Court takes 
possession of corn in possessionof a third party who 
subsequently re-takes its possession peacefully and 
does not allow the Receiver to make batai of the 
corn, the third party cannot be punished under 
8. 379, Penal bode, because it takes possession 
only peacefully of its own property. Further since 
what the Receiver is trying to do is expressly for- 
bidden by sub-r. (2) of r.1, O. XL, Civul Proced 
Code, it cannot be said that thethird part 
ed a public servant, even though a Receiver be 8 

ublic servant within the meaning of s. 186, Penal 

de. Section 186, Penal Oode, contemplates that 
the public servant obstructed should be discharging 
his public functions lawfally, but whenthere was 
no legal basis for his acts, the section does not 
apply. Badri Gope v. Emperor (7), Nagarmal 

arwart v. Emperor (8), Queen-Empress v. Tulstram 
(9) and Emperor v, Kadarbhai Usufailt (10), relied 
on, Emperor v. Kamlapat (1), distinguished. [p. 

800, col. 2.] . : 

Or. R. App. against the judgment of th 
Additional Sessions Judge, Nawabshah, 
dated November 12, 1938, 
< Mr. Dipchand Chandumal, for the Appli- 
cant. 

Mr. Partabrat D. Punwanit, the Advo- 
cate-General, for the Crown. 

Davis, J. C.—This is an application in 
revision against the judgment of the Addi- 
tional Sessions Judge at Nawabshah who 
reduced on appeal a sentence of four 
months’ simple imprisonment passed on the 
appellant for an offence under s. 379, Indian 
Penal Oode, bythe Sub-Divisional Magis- 
trate, Naushabro, to a fine of Rs 100, and 
a fine of Rs, 200to a fine of Rs. 100 for an 
offence unde: 3. 186, Penal Code. Two 
other accused appealed against an order 
binding them over under s, 562, Criminal 
Procedure Oode, and their appeals were dis- 
missed. The conviction of the appellant 
depends upon the powers.of.a Receiver. to 
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take possession of property, the subject- 
matter of a suit, between two parties, from 


the possession of a third party. In a suit 


on the plaint of one Rupchand, the Subore 
dinate Judge at Naushahro appointed one 
Pir Ghulam Hyder, Receiver on May 1, 1937, 
and authorized bim to take possession of 


” corn lying inthe disputed Survey Nos. 330 


and 331 of deh Dabhro in Kandiaro taluka. 
In pursuance of this order the Receiver, 
who is an Advocate, went to the disputed 
land and took possession of the corn lying 
there on June 2, 1937. The two harts 
Datardino and Sidik, who had cultivated 
the survey numbers were there and informe 
ed the Receiver of this. The Receiver put 
his seal upon the corn and appointed one 
Ranjho as watchman, und on June 8, the 
Receiver went to the disputed land again 
to get the c:rn weighed and to make batai, 
and this time the applicant Kazi Abdul 
Kabir, who is described as an educated 
man, was there with the two haris, and he 
obstructed the Receiver and told him he 
was in possession of the land and the 
Receiver should nct make batat. The 
Receiver told the appellant that he had the 
authority of the Oourt and that he had 
already taken possession of the corn, but 
the applicant would not give way and 
finally gave the Receiver a writing to the 
effect’ that he would not permit the Receiver 
to make batai, and on Jane 22, the Receiver 
with the permission of the Court, filed his 
complaint for theft and obstruction on which 
the applicant has been convicted. 

Now, the learned Judge has decided this 
case against the applicant briefly on the 
ground that it matters not whether the order 
authorizing the Receiver to take possession 
of the corn was lawful or not; it was the 
duty of the applicant to yeild tothe autho» 
rity of the officer of the Court, and the 
learned Judge has relied principally on the 
case in Emperor v. Kamlapat (1). Now 
that case depends upon the provisions and 
practice of the Provincial Insolvoncy Act, 
and proceeded, so far as we can see, on the 
ground that the possession of the Receiver 
was alawfal possession. That being go, it 
would not be difficult to hcld that the re 
moval from the Receiver’s possession, even 
under a bona fide claim, was theft. There was 
the necessary criminal or dishonest intent 
which the criminal law requires; but in 
this case, it does not appear, so far as the 
facts before us stand, that it is proved that 
the possession of the Receiver was a lawful 


(1) 48 A 368; 95 Ind. Oas. 940, A I È 1926 All, 
383; 27 Or, L J 660; 34 ALJ 364. 
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possession, and in & Criminal case, and this 
is a criminal case, the burden of proving the 
guilt of the accused lies upon the prosecu- 
tion, and the accused in this case, as in 
other cases, is entitled to the benefit of a 
rersonable doubt, if such exists, ‘The 
general principle applicable in cases of the 
appointment of Receivers of property in the 
possession of third parties is set out briefly 
in Halsbury’s Laws of ogee as follows : 

“As against a stranger to action who is in 
actual poseession, the appointment of a Receiver is of 
no effect (Vol 28, p. 37, znd Edition.)” 

But that principle is applied in India 
under the Civil Procedure Code in sub-r. (2) 
ofr.1,0O. XL, Oivil Procedure Code, and 
to some extent modified, because it is clear 
under that sub-rule the Court may remove 
from possession or custody a third party 
whom a party to the proceedings has a pre- 
sent right toremove. This follows by neces- 
sary implications from the words of 
sub-r. (2), r. 1, itself which are : -- 

“Nothing in this rule shall authorize the Oourt 
to remove from the possession or custody of property 
and person whom any party to the suit has not a 
present right so to remove,” 

We are not concerned here with a dispute 
between the parties and possession of one 
of the parties and removal from that pzs- 
session. Thatis quite a different class of 
case: see Vythilinga Pandarasannadhi v. 
Board of Control (3), Rameswar Singh v, 
Hitend7a Singh (3) and Punjab National 
Bank, Ltd. v. Moosaji Jaffarji (4). More- 
over, it would appear clear that a person 
in enjoyment of paramount rights ia entitled 
to the enjoyment of those rights despite 
the appointment of a Receiver, even if he is 
not in possession, but in that cage he cannot 
take possession vi et armis. He must come 
to'the Court for an order for Possession to 
be made: Bhagwandas Marwari v. Manindra 
Chandra Nand: (5) and Fairweather v. 
Metropolitan Amalgamated Estates, Ltd. (6), 
It is not shown in this case ‘that either of the 
parties to the suit was entitled’ presently to 
remove the third party. If-so, this point had 
been considered, it might have been so 
shown; it might have been shown that the 
third party was acting in collusion and was 
put upto claim possession and to obstruct 

(2) ALR 1938 Mad, 93; 136 Ind. Oaa, 771; 61 M 
L J 904; 35 L W 23; Ind. Rol. (193%) Mad, 307. 

(3) 47 ML J 294; 62 Ind Oas. 794; A IR 1994 
PO 208; 22 LW 437; 35 M L T 129; 36 Bom. L 
R 1161; 400 LJ 444; L R5 a (PO) 188 200 W 


N 420; 3 Pat. LR 190 (PO). 
'(® A I R1937 Sind G30: 103 Ind. Oas. 353; 23 8 
LR 


4 
(5) A I R&927 Pat. 397; 104 Ind. Oas. 395;8 P L 

T.U o. 

X6) ola) 2`Oh. 497; 8L LJ Oh. 4745; 107 L T 545. 
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by one of the parties to the suit when clearly 
suber. (2) of r. 1, O. XL, would not have 
availed him. Therefore, it appears clear 
to us that the Receiver was not entitled to 
take possession of the corn or appoint a 
watchman, But it is then argued that since 
the corn was sealed and the watchman 
appointed, the Receiver was in possession, 
even though the possession was unlawfuls 
and the applicant was not entitled to re-take 
forcible possession of this corn or land. 
But it does not appear that he took for@tble 
Possession at all, No force was at all used. 
He was there when the Receiver 
arrived, having in the meantime 
taken peaceful possession of that which 
the Receiver had no right to possess, 


and he told the Receiver he would not 


allow him to make batai of the ooro. It 
appears to us, then, difficult to say that 
the applicant was guilty of theft when 
under these circumstances he took peaceful 


. Possession of his own property. It appears 


also difficult to hold that he was gailty of 
an offence under s, 186, Indian Penal Code. 
Badri Gope v. Emperor (7) and Nagarmal 
Marwari v. Emperor (8). Section 186, Indian 
Penal Oode, we think, contemplates that 
the public servant obstructed was dise 
charging his public functions lawfully, 
but when there was no legal basis for his 
acts, it appears to us that the section does 
not apply: Queen-Hmpress v. Tulsiram (9) 
and Emperor v. Kadarbhai Usufalli (10). 
What the Receiver was trying to do in 
this case was expressly forbidden by sub- 
r. (2) of r.1, O. XL, Civil Procedure Code. 
We do not think, therefore, it can be said 
that the applicant obstructed a- public 
servant, even though a Receiver be a public 
Bervant within the meaning of s. 186, Indian 
Penal Code. We are also not here concerne 
ed with s. 99, Penal Code, i 

We think, therefore, that on the: particular 
facts of this case, the applicant's convic: 
tions under both the sections should be set 
aside and the fines refunded and we order 
accordingly, It follows that the conviction 
of the two harts Sidik and Datardino, who 
have not come to this Court in revision 
should also be set aside, and we order 
accordingly. 

De x Revision accepted, 

7) 5 Pat: $16; 93 Ind. Oas. 146; AI R 1996 Pat. 
29437 Or. L J418; 7PL T30. : 

(8) 11 Pat. 493; 139 Ind. Cas. 834; A IR 1932 
Pat, 279; (1933) Or. Oas. 723; 33 Or. L J 883; 13 PL 
T 889; Ind. Rul (1988) Pat. 357, 

(9) 18 B168. ag: aa) oo 

(10) 5l B 896; 103 Ind. Oas. 593; (A I&R 1997 
Bom. 488; 38 Or LJ 106530 Bom, L R9 
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GEORGE DUNOAN—Responpant 


Divorce Act (IV of 1869), es. 7, 41 to 483—Pett- 
tton Nor dissolution of marriage—Supplemental 
petttion alleging further act of adultery committed 
tubsequent to original petition—Such act of adul- 
tery, f and when can be allowed to be basis for 

ee —Commussion of matrimonial offence revives 
old cause of complaint prerrously condoned—Suyb- 
«sequent offence, if should be ejusdem generis as 
prior offence—Custody of minor child—Order of 
Oourt — Operation, of — Oustodian, if can be 
akng not to remore chid from jurisdiction of 
urt. 

Where after the presentation of a petition for 
dissojution of marriage on the ground of eruelty 
coupled with adultery, the petitioner presents a 
‘supplemental petition alleging a further act of 
adultery on the-part of the Tespondant, subsequent 
“sto the presentation of the original petition, the 
Oourt 18 entitled in accordance with the practice 
din England, to allow the adultery charged 


in the supplemental petition to afford a ground 
for dissolving the marriage by renson of 
«3. 7, Divorce Act, provided that essential 


‘conditions with regard to the supplemental peti- 

«tion are complied with. These requirements are that 
“4 scaled copy of a supplemental petition must be 
served in ail oases except in - cases 

“where there was an order of substituted service of 
mho original petition ; and 
ion can 
which must be supported by an affidavit made by 


gettin A sealed copy of the 
on must be served not only on the respondent 
a also on all persons affected by it. |p. 803, col. 

Upon-the commission of a subsequent matrimo- 
nial offence, the forgiveness of the prior ofience 
is cancelled and the old causa of complaint is 
revived ; furthermore, the subsequent offence nesd 
not necessarily be ezusdem generte as the original 


offance. Hindie v. Hindie (2) and Blackmore v. 
Blackmore (3), relied on, Dent vy. Dent (4), follow- 
ed. [p. 808, col 1.] 


The power both of the High Court and also of 
the District Courts to make orders ın a guit for 
obtaining a dissolution of marriage, for the custody 
of any children, issue of that Marriage, rests upon 
BB. 41 to 44, Divorce Act. The only children oon- 
Cerning whom order with respect to custody, mam- 
tenance or education may be made are minor 
Children, the marriage ot whose parents is the 
subject of the suit. It ia also the invariable 
piactice to direct that the person to whom 18 
given the custody of a child of a marriage 
Which has been dissolved, shall not remove such 
bena pai the Jurisdiction of the Court. [p. 103, 
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Mr. Austin Moore, for the Petitioner, 


Order.—This undefended case came 
before me on the firat day of the last 
sittings (August 26, 1938). Although I 
wished to take time to write my judgment, 
I had no doubt thatthe petitioner was 


eentitled to adecresa nist and I wanted the 


six months period to commence running in 
her favour before the long vacation. Sd 
I then merely directed a decree nisi to be 
drewna up that day and intimated that I 
would give my full reasons after the long 
vaca'‘ion. This I will now do. The peti- 
tioner is a Obristian and, atthe date of the 
Presentation of her petition, which was one 
for obtaining a dissolution of her marriage 
to the respondent, both she and the respon- 
dent were domiciled in Burma. The matter 
therefore fell to be decided under the 
Divorce Act. Her case was based upon 
allegations of adultery coupled with such 
cruelty as without adultery would have 
entitled her toa divorce a mensa et tnoro. 
The parties were married on July 10, 1933, 
and there is issue of the marriage, two 
children, a boy, Peter Maitland, born on 
November 27, 1931, and a girl, Ursula 
Qelene, born on December l, 1936. The 
craelty alleged was of two kinds: firat, that 
forthe previous four years the respondent 
had on numerous occasions assaulted the 
Petitioner and that, in consequence, her 
health had been seriously affected; second, 
that on five occasions sinte about October, 
1937 the respondent had attempted to have 


intercourse with the petitioner agains’ the 


law of nature and that he had assaulted 
her when she resisted his attempts. I do 
not propose to go into the details ofthe 
evidence in regard ‘tothe oharges of 
cruelty. I will merely say that, in regard 
to the firat charge, [was doubtful whether 
the acts of the respondent amounted to 
cruelty, within the meaning of the Divorce 
Act. In regard to the second charge, how- 
ever, [ was abundantly satisfied that the 
respondent's acts amounted to such cruelty 
as without adultery would have entitled 
the petitioner to a divurce a mensa et 
thoro. s 


The adultery relied upon was in the 
first place, anact of adultery committed 
by the respondent in September, 1937 with 
a Burmese servant girl. Tae petitioner 
proved that act of adultery to my satisfac- 
tion, butshe quite frankly admitted that 
she had condoned that matrimonig) offence 
and had taken the respondent back, at his 


€02 


requebt, in order, a8 she said, “to avoid 
disgrace.” That was the only act of 
adultery alleged against the respondent 
in the petition, but about: four weeks after 
resenting her petiticn, namely on August 
17, the petitioner presented a supplemental 
petition alleging a further act of adultery 
by the respondent with a Burmese woman? 
whose name is unknown, on a date subse- 
‘quent tothe presentation of the original 
tition. The original petition had,in tke 
‘meantime, namely cn July 25, been served 
upon the respondent I was abundantly 
batisied upon the evidence, that that 
further act of adultery was committed by 
the respondent. But it fell to be considered 
whether such act of adultery, having 
occurred after the date of the presentation 
of the original petition, could be properly 
considered in the present prcceedings as 
a ground for the dissolution of this 
marriage and whether it might not have 
been necessary for the present petition to 
be dismissed and forthe petitioner to file 
a fresh petition so that the adultery relied 
upon would be prior in date to the institu- 
tion of the proceedings. Section 7, 
Divorce Act, provides that, subject to the 
provisions of that Act, this Court (and 
also, for that matter, the District Oourts 
shall act and give relief on principles an 
rules which, in the opinion of the Oourt, 
are as nearly as may be conformable to 
the principles and rules on which the 
High Court in England for the time being 
acts and gives relief. As I understand it, 
the present practice in England is this: 
When itis desired, aftera petition has 
been filed, to add further charges, if the 
acts or any of them have occurred after 
the date of the petition, and if the petition 
has already been served—and that is the 
position in the present case—the original 
petiticn cannot be amended and a supple- 
mental petition must be filed. As a 
-matter of fact supplemental petitions are 
not reierred toin the English Divorce Rules, 
although they have been known to English 
practitioners for over fifty years; they are 
entirely governed by practice and by Uaee- 
law. But thers can be no doubt that they 
are used in such Cases as those which TI 
‘have just indicated. The object of them is 
to enable the Oourtto pronounce a decree 
‘based, for example, on adultery committed 
by the respondent after the presentation of 
æ petition for dissolution of marsiage, In 
that respect, therefore, a suit for relief 
under the Divorce Actis an exception to 
the general rule governing civil guits, 
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which I statedin Smith v. Heptonstall (1 
at p. 18, namely that : oe 

‘nothing arisingalter action brought can eithe 
create a new, or complete a then incomplete caus 
of action entitling the plaintiff to any relief in tha 
same then existing stit.” ~ 

In my opinion, the High. Court in Hog 
land would have allowed the adulter) 
charged inthe supplemental petition ir 
the present case to afford a ground fo 
dissolving the marriage and accordingly 
by reason of s. 7, Divorce Act, this Cour 
was similarly entitled to allow the adedter: 
committed by the respondent on August'l 
last to be considered as providing a basi 
for a decree in this case. But unfortunatel: 
certain essential steps had not been take: 
io regard to the supplemental petition 
All that happened was this: The origina 
petition was, as I have said, served upo 
the respondent on July 25, When, on th 
day finally fixed for the filing of th 
written statement, namely August 17, th 
AdvocĘ«tes for both parties appeared befor 
the learned Deputy Registrar, Mr. Aubti 
Moore, for the petitioner, filed the supple 
mental petition to which I have referred, £ 
the same time stating that he had alread 
supplied the other side witha copy cfil 
Thereupon Mr. Jordan, for the responden! 
said that he would not contest’ the sui 
No written statement has been ‘filed. “No 
the English practice requires that a seale 


copy of asupplemental petition must b 


personally served in all cases except in case 
where there was: an order’ of ‘substitute 
service of the original petition; and no sug 
plemental petition can be filed without leav: 
the application for which must be supporte 
by-an affidavit made by the petitione: 
Such affidavit should set out the fact 
testify to non-collusion and non-connivanc 
aud verify the paragraphs of-the -suppli 
mental petition. -A sealed- copy of th 
supplemental petition must be served nt 
only onthe respondent but also ona 
persons affected by it, Such are the mai 
features of the English practice whict 
in my opinion, apply equally in Burm 
In the present case,- apart altogether fro! 
the fact that no-formal application fi 


leave to file this supplemental petition wi 


made, a8, in my judgment, it ought to hav 
been, there was no affidavit by tk 
petitioner, and the supplemental petitic 
has never been personally served upon tl 
responcent. In the result, therefore, tł 
position in regard to the supplement 
petition in the present case was this: tl 


(1938) Rang. 6 at p.18; 177 Ind, Cas, 3; Al 
1988 Bang, 134; 11 R Bang. 95, ' 
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‘\dultery therein charged could, when 
‘tablished by evidence, as in fact it was, 
ind taken in conjunction with the cruelty 
which had been proved, have formed a 
basis for granting the petitioner a decree 
ntsi;. but, as the proceedings in connection 
with : this supplemental petition were 
irregular in the respects which I have 
ndicated, { could not take such adultery 
into consideration. 

How, then, did the matter stand, apart 

rameh farther adultery? The petitioner 
established to my satisfaction (a) the 
respondent's adultery in September 1937; 
which, however, she condoned, and (6) 
cruelty from and after October 1937. 
The condonation was ‘before the cruelty 
in October. Upon the commission of a 
subsequent matrimonial offence, the for- 
giveness ofthe prior offence is cancelled 
and the old cause of complaint is revived; 
‘urthermore, the subsequent offence need 
10f necessarily be ejusdem generis as the 
iginal offence. In Hindle v. Hindle (2) 
following a number of English decisions 
n the point, adultery was held to have 
revived a prior act of assault, which had 
een condoned, while in Blackmore tv. 
Blackmore (3) a Full Bench of this Oourt 
eld, following a Oalcutta decision, 
which, inits turn, was based on English 
lecisions that desertion revived previously 
sondoned adultery. In Dent v. Dent (4) 
à decision which is entirely in point in the 
resent case, it was held that cruelty revives 
‘dultery. Consequently I holdin the pre- 
‘ent case thatthe 'respondent’s cruelty from 
Jotober 1937 onwards revived his adultery 
n the previous September, and, asi did not 
nd either that the petitioner had been 
n any manner accessory to, or conniving at, 
he respondent’s adultery in September 
937, or that the petition was presented or 
yrosecuted in cllusion withthe respondent, 
_ was able to pronounce a decree nist for 
he dissolution of the marriage in this case 
vithout reference to the matters set out in 
he supplemental petition, 
The question of the custody ofthe child- 
en remains. Mr. Austin Moore asked me 
o give the petitioner the custody of both the 
hildren for an indefinite period of time. 
le said that that was the usual practice of 
his Court. Be that as it may, I must 
onsider whether the Oourt has power to 
nake such an order, I will certainly follow 
ae LT 304; 34 Ind. Oss, 710; AIR 1914 
d 

(3) 7 R 313; 119 Ind. Oas. 220; AT R1939 Rang, 
16; Ind Rul. (1929) Rang. 300 (F B) 

\4) 4 Bw., & Tr. (P & Dy 106, 
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that practice if I think itis allowed, but, 
if {come to the conclusion thatitis not a 
practice which is legal, I cannot follow it. 
I would add that E do not know of any 
repuried decision as to this practice: 
I think that the practice has merely 
pori up in the office and has never been 

e subject of coneideration by a Judge of 
this Court. I wished to take time to consi- 
der the matter and therefore I made an 
interim order for the petitioner to have the 
custody of bothher children until further 
order. Ihave now considered the matter 
carefully and my conclusions are these : 

The power both of this Court and also 
of the District Oourts to make orders, 
in a Suit for obtaining a dissolution of 
marriage forthe custody of any children, 
issue of that marriage, rests upon s8. 4L to 
43, Divorce Act. The only children coné 
cerning whom order with respect to custody, 
maintenance or education may be made 
are minor children, the marriage of whose 
parents is the subject of the suit. By 
B. 3 (5), Divorce Act, the words “minor 
children” are given a particular and 
carefully defined meaning, and, in my 
judgment, it follows that the Court's 
power to make any order forthe cutody. of 
a minor child, the marriage of whose 
parents isthe subject of a suit for obtain- 
ing a dissolution of that marriage, is 
limited tomaking an order in respect of 
such child only so long as that child remains 
a minor child within the meaning of the 
Divorce Act, [think that I am right in 
saying that, according tothe English divorce 
practice, an order for the custody of a 
child is, in England always expressly stated 
to be limited in point of time until the 
child shall attain an age specified in the 
order, which is usually sixteen (because of 
the practice which has there grown up 
at common law in respect of habeas corpus 
proseedings concerning minors over that 
age), and which never exceeds twenty-: 
one. (which is the age of- majority in’ 
England). Tomy mind, the proper practice 
to be followed in Burma is to limit the 
order for custody to the age which is fixed 
by 8. 3 (9), Divorce Act, as fhat at which 
any particular child ceases to be a “minor 
child” as defined in that section. It is also 
the invariable practice in England to 
direct thatthe person to whom is given 
the custody of a child of a marriage which 
has beee dissolved, skall not remove 
such child outside the jurisdictien of the 
Court. . 

The respondent inthe present cage wag 


e 
” 


Bod 
born in Rangoon and so tbe issue of 
the marriage are the children of what- 
the Divorce Act calls a “native father”: 
minor children of native fathers are, in 
the ,case of sons, boys under sixteen, and 
in the case of daughters, girls under 
thirteen. Therefore upon discharging, as, 
1 now do, the interim order for custody 
which I made on August 26 last,I direct 
that in lieu thereof the following shall be 
inserted in 'he decree; “And on the ap- 
plication of Counsel for the petitioner, it 
is ordered that Peter Maitland Duncan 
and -Ursula Oelene Duncan, the children, 
issue of the marriage between the peti- 
tioner and the respondent, do i1emain in 
the custody of the petitioner until he and 
she attain the age of sixteen years and 
thirteen years, respectively, or until farther 
order of the Court, but it is directed that, 
so long as tbis order for: custody shall 
remain in force, neither of such children 
be removed out of the jurisdiction of the 
Oourt. without its sanction.” All questions 
of costs, slimony and maintenance have 
been settled between the parties ‘and no 
order‘of the Court is asked for in regard 
thereto, 
D. Order accordingly. 


BOMBAY HIGH COURT 
First Appeal No. 377 of 1937 
January 30, 1939 
eI = LOKUBR, J. 4 
'KESHAVLAL TRIBHUVANDAS— 
DEFANDANT— A PPBLLANT 
-“Vergus 
BAI DAHI—PLAINTIFE—REBSPONDENT 

Civil Procedure Uode (Act V of 1908), O. XXXIII, 
y. 8—A pplication to sue in forma pauperis granted 
—Date of filing of application should be regarded 
as date of filing swit. | 

“As soon as an application to sue in forma 
pauperis is granted, the application itself is to be 
deemed as the plaint in the suit and therefore it is 
the date of the filing of the application that should 
be regarded as the date of the filing of the suit 
and not the date on which it is granted ond re- 
eae Bank. of Bihar, Lid. v. Ramchandraji 

aharaj (5) and Kaman Mada v. Malli 6), referred 
to i 


"F, A. against the decision of the Joint 
First Olass Sub-Judge, Ahmedabad, in 
Darkhast No. 83 of 1937. 


Mr. I. I. Chundrigar, for the Appellant. 
e Mr, B.G. Thakor, for the Respondent. 


Judgment.—This is-an appeal against 
an. order passed by the Joint First ‘Olass 
Subordinate Judge at Ahmedabad in exe- 
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cution proceedings. The decree sought to 
be executed was obtained by a step-mother 
against her step-son for maintenance, and it 
provided as follows : l 

“Defendant to pay Rs. 600 to the plaintif per 
year for the plaintift’s maintenance from the date 
of suit. The said amount will be payable in two 
sums as follows: lis. 300 on May 1 of each year: 
bs.30u on November L of each year.” oi 

“The amount of futue maintenance due up to 
November 1, 1986, will be paid up immediately.’ ' 


ln the aarkhast the plaintiff decree- holder 
claimed maintenance fromthe date onshich. 
she had made an application to file her suit 
in forma paupers. ‘hat application was 
filed on March 30, 1930, and was granted om 
October 31, 1936. The jadgment-debtor con: 
tended that the suit was really instituted op 
the date on which the application : was 
granted and the plaint was ordered to be 
Tegis:ered. He therefore contested the 
decree-holder’s claim for the amount om 
maintenance tor the period between the 
date of tne filing of the application for per- 
mission to sue as a pauper and the date om 
Waoich the application was actually granted. 
The learned Subordinate Judge held that 
the suit should be deemed to have beer 
instituted on the day on which the applice 
tion for permission to sue in forma pauper 
Was made; and that is the only question ir 
issue in this appeal. Section 26, Oivul Pro: 
cedure Oode, 1908, provides' that ‘every, 
Bult shall be instituted by the presentatiok 
of a plaint,” and O,1V,r. 1, says that “everj 
Buit shall be instituted by presenting : 
plaint to the Oourt or such officer asi 
appoints in this behalf.” Rule 2 of tha 
order says that : 

“the Court shall cause the particulars of every sui- 
to be entered in a book to be kept for the purpose an! 
called the 1egister of U1yil Suits.” 

Order XXXIIL r. 8, provides ; 

“Where the application (for permission to sue is 
Paupelism) 18 granted, it shall be numbered an 
registered, and shall be deemed the plaint in the suit 


and the suit shall pioceed im all otner respects ast 
suit instituted inthe ordinary manner." ‘ 


These sections and Rules are to be inter 
preted in order to determine when the sui 
should be regarded as having been filed 
Tne decree expressly grants maintenancs 
“from the date of sult.’ It is pointed ou 
that the suit can be registered only after th 
application for permission to sue ıl 
pauperism is granted under O. XXXUI,r, € 


' Oivıl Procedure Code, and therefore it mus 


be deemed to have been instituted on tha 
day. ‘lill then no suit was in existence a 
can be seen from the fact that no order fo 
attachment before judgment could b 
passed, as held in Purna Chandra vy. Tar 
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Prosad (1), The learned Advocate for the 
tppellant also relies on the rulings in 
Tanardan Vithal v. Anant Mahadev (2), 
nd Dwarkanath Narayan v, Madhavrav 
Visvanath (3). But these cases merely lay 
lown that an application to sue in forma 
pauperis is deemed the plaint in the suit 
after the Court hag granted permission 
ander 8.410 (now O. XXXII, r. 8), That 
Position is not disputed, Bat what 
J. XXXIII, r. 8, says is that as soon as the 
application is granted, the application itself 
Ks to be deemed as the plaint in the suit 
and therefore it is the date of the filing of 
Khe application that should be regarded as 
‘the date of the filing of the suit. Even in 
tho case of ordinary suits when the plaint 
Ks presented under O. IV, r. 1, it is not often 
Mmmediately registered. Several questions 
emay arise which require lo be decided bee 
fore the suit is registered under O. IV, r. 2, 
Thus, for instance, courtefes stamp may be 
ecegarded as insufficient and it may have to 
be determined whether the plaint is properly 
«stamped. After that question ia considered 
«td decided, either the plaintiff would be 
«called upon to pay the deficit court-fees, 
or if the courtefee paid is found sufficient, 
mhe sult may be ordered to be registered. 
But even ifthe suit be uctually registered 
long after the plaint was filed, still the 
«suit is to be deemed as instituted on the date 
-on which the plaint was filed and not on 
the date on which the suit was registered. 


Even in the case of an application for 
permission to sus as a pauper, if that appli» 
cation is rejected, it is not to be deemed as a 
rejection of the plaint: Jagadeshwaree 
Debee v. Tinkarh: Bibi (4). It is open to the 
Court to grant permission to the applicant 
under s. 149, Civil Procedure Code, to pay 
the deficit court-feas, and the suit may be 
ordered to be registered when such court- 
fees are paid. In that case the original 
application itself will be treated aa the 
plaint and the suitashaving been instituted 
on the date on which the application was 
presented: Bank of Bihar, Ltd. ~, 
‘Ramchandrajt Maharaj (5). The explaina- 
tion tos. 3, Limitation Act, makes it clear 
biat in the cuse of a pauper the suit is to be 
deemed to be instituted on tte date on which 


(D) 25 OL J 159; 38 Ind. Oas, €00; A I R 1917 Oal 
853; 21 O W N 870. 


$) 7 B 373. 
3} 10 B 207, 
(4) 62 © 711; 160 Ind. Cas. 586; AIR1936 Cal 

22; BRO 441, 

(5) 9 Pat, 439; 118 Ind. Cas, 329; A IR 1999 

Pat, 637; 11 P LT 55; Ind, Rul, (1989) Pat, 631. . 
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the application for permission to sue as 4 
pauper is fled. The question as to the 
date on whichthe plaint isto be deemed 
to have been filed when the application to 
guein fo:ma pauperis ia rejected arosa 
directly in Raman Mada v. Malle 
(6). In that case the scale of 
*ourt-fees was increased between the date 
on which the applica'ion for leave to sue 
in forma pauperis was filed and the date on 
which it was rejected, and time was granted 
for the payment of the requisite court-fees, 
and it was held that the plaint should be 
deemed to have beon filed when the ap- 
plication for leave to sue #3 a pauper was 
fled and that the court fees should be 
levied, on the scale then existing. 1 therefore 
hold that in this case also, the suit should 
be deemed to have been inatituted on March 
30, 1935, when the application for leave to 
sue as a pauper was presented, and that the 
order of the lower Oourt is correct. The 
appeal ie dismissed with costs. 


`B. Appeal dismissed. 


(6) AI R 1926 Mad. 159; 91 Ind, Cas 303; 49 M 
L J 538, 32 L W 733. 
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LAHORE HIGH COURT 
Sacmd Appeal No. 1199 of 1932 
February 8, 1939 
Appison AND Ram LALL, JJ. 
BAHA WA L-—DRFENDANT— A PPALLANT 
VETSUS 
AMIR—PLaINTIFF AND ANOTHBRB—DBERNDANT 
a i ‘ a 
Punjab Preemption Act (I o ), 8. 4—Liti- 
gant anah to transfer portion of land in case 
of success, to others, tn consideration of services 
and expenses rendered by them in conducting litiga- 
tion—Transfer in pursuance 7 agreement is sale 
‘ect to pre-emption suv. — 
a eee sition that a transaction cannot be cor- 
sidered to be a sale for the purpose of the Pre- 
emption Act unless the consideration consists Maln- 
ly, if not wholly, of cash cannot be accepted as a 
correct proposition oflaw. It iss question of fact 
for the Oourt to consider in each case: whether or 
not there hag been & sale and the nature of the 
consideration is only one of seversl factors to ba 
considered in arriving at that conclusion of fact. 
. ge ’ cal, 1. e 

LP here ae persons had agreed to help in 
carrying on litigation with regard to certain land 
in dispute and had got executed an agreement in 
their favour that in fhe event of success & porn 
of the land in sait would be transferred to k sn 
in consideration of services and expenses rendere 


y of the land in purauarts 
Held, thet the AURE to asle which could 


806 
Lakhan (7), relied on, Ali Akbar Shah v. Ghogar 
Skah (2), dissented from, Kalyan v. Desrani (6), dis- 
tinguished, 

S. A, from the decree of the District 
Judge, Gujranwals, dated June 10, 1938 


Mr. Asadullah Khan, for the Appellant. 
Mr. M. L. Puri, for the Respondents. 


Ram Lall, J—One Musammat Bahishtan 
was engaged in litigation connected with 
a gift of property made by her 
father which was challenged by his collate- 
rale. During the course of this litigation, 
She. was helped by her fatler-in-law, 
Bahawal, the present appellant, and she 
entered into an agreement with Bahawal 
on February 1, 1932, whereby she agreed 
to transfer one-quarter of the land which was 
then the subject of litigation in return for 
his fighting out her case and conducting it 
from start to finish, This case went up to 
the High Court and Bahishtan eventually 
won the case. Bahawal then brought a 
suit against Bahishtan to enforce the agree- 
ment and obtained a compromise decree 
on May 1, 1935, the matation ip his favour 
being sanctioned on August 22,1935, Just 
a year later, that is on August 22, 1936, 
the plaintiff-respondents brought a suit 
for pre-emption cn the ground that they 
had superior rights of preeemption. The 
defendants in this suit were Musammat 
Bahiehtan, the vendor, and Bahawal, the 
vendee, and while admitting the agreement 
of February 1, 1932, they raised various 
pleas and the principal one round which 
considerable dispute has arisen was that 
the transfer in this case was not a sale 


within the meaning of that term under the. 


Pre-emption Act and that-therefore the suit 
was not competent. 

The agreement of February 1, 1932, fixed 
Rs, 3,000 as the expenses incurred directly 
or indirectly by Bahawal to be the value 
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litigation in which Bahishtan was ‘then’ 
engaged. The learned District Judge was 
of the opinion that Bahawal had by his 
own admission made out a case that he had 
Spent in cash very nearly the amount which 
was the market value of the land in buit 
and therefore Bahawal should be fixed to 
his false position that ths transaction was“ 
in fact ‘a sale and not what it really was, 
namely a giftin consideration of Service 
rendered. In these circumstances he accept 
ed the appeal leaving the parties to bear 
their own ‘costs throughout, A second: 
appeal has been brought to this Court by’ 
Bahawal through Ohaudbri Asad Ullah’ 
Khan and Mr. M. L. Puri has appeared for 
the contesting respondent. 

‘It is common ground that the plaintiff- 
respondent has the superior right of pre- 
emption if the transaction can be held to 
be a sale. It is urged on the one side that 
a eale connotes a cash transaction which is 
virtually missing in this case and as ser- 
vices rendered are not easily assessable in 
terms of money, thé transfer is not a sale 
and therefore not pre-emptible. 


On the ` 


other hand, it is urged that the defendani’s | 
own case was that he had spent over 
Rs. 3,000 which was the market price of the: 


land, and even if this defence turns out to’ 
be false, he cannot be allowed to resile from 
it when it suits him. The term ‘sale’ has 
not been defined anywhere in the Pree 
emption Act. In Haji Muhammad v. Bakhto 
(1), the consideration for the transfer was 
that the transferee should bring a suit 
for the transferor and 
Success certain Jand would be transferred 
to him in consideration of his service and. 
money expended by him in prcsecating 


the suit. It was held by Ros and Frizelle, 


JJ. that the transaction was a sale, and ag. 


such pre-emptible, but asit was difficult, . 


if not impossible, to assess in terms of. 


in the event ot, 


of the land and it was held by the trial 
Court that the real consideration for the 
transfer was the service rendered by 
Babawal to Bahishtan and that therefore 
the transaction was not a sale within the 
meaning of the, Preemption Act and he 


money the value of the time and trouble- 
spent by ‘the transferee, the sale was held ` 
to be pre-emptible on payment of the. 
market price to be ascertuined. The learn- 

ed Judges observed that the term “price” 
used in s. 77, Oontract Act, should not be. 


accordingly dismissed the suit, An appeal 
was taken from this order to the learned 
District Judge, Gujranwala, 
order dated June 10, 1938, held that though 
the transaction appeared to bea “cloaked 
gift" the defendants had made clumsy 
effdrts to show that there was consideration 
and necessigy, and for this purpcse, they had 
B #he elerrent of service rendered 
an 


money. expended by. Bahawal in the . 


who by his- 


L B 338; Ind, Bul, (1930) Lah, 139. 


- confined to a cash consideration only. 


r 


In Ali Akbar Shah v. Ghogar Shah (2), , 


Bhide, J. held that in the case before him 
the principal if not the sole consideration 
was service rendered and a transaction: 
based on such consideration was not a sale. 
In deciding in this sense the learned Judge 


(1) 54P R 1889. 


(2) A I R 1930 Lah. 141; 120 Ind. Oas. 683; 31 P 


a 
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pparently doubted the- correctness of the 
ecision in Haji Muhammad v, -Bakhto (1) 
nd. observed that this ruling did not 
ppear to bave been followed in any subse» 
uent case. Before Bhide, J. apparently 
1e proposition that sich a transfer was not 
sale was not contested and a number of 
iter decisions of the Punjab Chief Court 
rere not brought to his notice. 
fuhammad Khan v. Ahmad Shah (3), simi- 
MI Point was considered by Sir Meredyth 
lawdan and Frigelle, JJ. In that case 
onsideration for the sale was Rs. 4,500 in 
ash in addition to one acre of land in 
nother village and it was contended that 
he transaction was an exchange. and not 
"Bale and therefore not pre-emptible. The 
ase was decided under the Punjab Laws 
.ct before the present Pre-emption Act was 
nacted but as under the Punjab Laws Act, 
30, the word “sale” had not been defined, the 
sasoning of this decision will be equally 
pplicable to a case decided under the 
resent Pre-emption Act. Sir Meredyth 
‘lowden in delivering the judgment of the 
Jourt observed as follows: | 
“Without attempting to define sale or excha 
e entertain no doubt that e permanent transfor 
t land in a village fora sum of money plus some- 
aing that isnot money, does not, namely, because of 
ach addition of necessity cease to bea sale within 
ne meaning of the Act. If a transfer of land for 
:8.- 100 is a sale, we entertain no doubt that the 
artiea to the transaction by agreeing that the 
rice should be Rs, 100 and (for example) a brass 
Ma, could not alter the true character of the transac- 
on and exclude it from being the subject of a 
sim of pre-emption.” 

Tt was held that it was a matter for the 
Jourts in each case to decide whether the 
articular transaction did or did not 
mount toa sale. Reference was made to 
he definition of the word “sale” in the 
‘ransfer of Property Act and in dealing 
vith this matter the Judges observed they 
id not think that the word “gale” as used 
a'the Punjab Laws Act could be inter- 
réted by reference to the definition of 
sale" or be affected by the definition of 
exchange” in the Transfer of Property Act. 
n- Kishen Singh v. Jai Kishen Das 14), 
Jhatterji and Harris, JJ. held that an 
ssigament of immovable property for 
noney plus favour and past service was a 
sale" within the meaning of s. 9, Punjab 
saws Act. In that case an assignment of 
and had bean made by the Maharaja of 
Cashmir to an old servant of his for 
ts. 27,000 though the property was alleged 
0 be worth about Rs. 1,00,000. The deed 


(3) 29 P R 1893, 
(4) 2 P R 1803; 23 P L R 1903, 
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of transfer mentioned the past services of 
the transferee and the learned Judges 
held that these services should be taken as 
part of the consideration and that an en- 
quiry into the market valae rendered these 
services capable of being estimated in 
money. In arriving at this conclusion the 
fearned Judges followed and partially 
adopted the reasoning on which Gul Moham- 
mad Khan v. Ahmad Sunah (3', was, based. 
In Alt Bakhsh v. Sobha Singh (5), Reid, J. 
of the Punjab Chief Oourt held that a 
transfer of immovable property by a mater- 
nal uncle for a consideration which consiste 
ed partially of money and partially of past 
services and partially of natural love and 
affection amounted to a sale and therefore . 
gave rise to a right of pre-emption. The 
principle enunciated in Haji Muhammad vy, 
Bakhto (1), Gul Muhammad Khan v. Ahmad 
Shah (3) and Kishen Singh V. Jat Kishen 
Das (4), was upheld and affirmed, Kalyan v. 
Desrant, 100 Ind. Ogs. 610 (6), wasa case de» 
cided by the Allahabad High Court and it 
turned largely on the meaning of the word 
“sale” a8 used inthe Transfer of Property 
Act which was and is in force in that Pro- 
‘ince. In that case a transfer in pursuance 
of a ciamoertous agreement was held not 
to be a preemptible sale. The reasoning 
particularly of Sulaiman, J. in that autho: 
rity is that part of the consideration which 
is other than the cash price is not capable 
of exact valuation. It appears to me that 
this case is distinguishable on this ground 
alone that the Transfer of Property Act 
does not apply in the Punjab and I can see 
no reason why when exact valuation is not 
possible, market value as ascertained by 
the Court should not be taken as the figure 
at which pre-emption can be ordered after 
the Oourt has come to ths conclusion that 
in fact the transactionin question was a 
sale as contemplated by the Punjab Pre» 

emption Act. 


On the whole, therefore, it appears to me 
that in Ali Akbar Shah v. Ghogar Shah (2), 
the authority of Haji Muhammad v. Bakhto 
(1), has not been correctly questioned and 
the 1930 case ‘appears to hawe been decided 
largely on the admission at the bar that a 
cash consideration was an essential ingre- 
dient of a sale, for Bhide, J. says at the 
end of his judgment in that case as’ fol- 


4 


lows : Mi 
“Tt was not disputed before me that a ‘transactiqn 
cannot be @onsidered to bea sale for the purpose 


93 P R1906; 107 P L R 1906. ° 
(ey 100 Ind, Oas. 610; AI R 1927 All. $61; 49 A 
488; 25 AL J 322. 
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ofthe Pre-emption Act unless the consideration con- 
sists mainly, if not wholly, of aash.” 


‘For the reasons stated already, I am un- 
able to accept this as a correct proposition 
of law and I am of ihe opinion, following 
the dicta of Sir Meredyth Plowden in the 
case referred to earlier, thatit is a ques- 
tion: of fact for the Court to consider 
each case whether or not there has been 
asale and the nature of the consideration 
is only one of several factors to be consi- 
dered in arriving at that conclusion of fact, 
In this particular case, the Subordinate 
Judge, who originally tried this case, felt 
constrained by the authority of Ali Akbar 
Shah v. ‘Ghogar Shah (2), to decide that 
this transaction was not a sale on the sole 
ground that the consideration for the trans- 
fer was not cash, The learned District 
Judge held that it was a sale because for 
one reason or another Bahawal had put it 
forward as such and belittled the element 
of- personal service which wasin fact the 
main consideration. In Dhala Bahlak v. 
Dhala Lakhan (7), Agha Haidar, J. held 
that the werd “price” should be interpreted 
in & liberal and generous manner and not 
| according tothe cast iron frame of s. 54, 
Transfer of Property Act, which did not 
apply: to tke Punjab. In the case before 
him certain persons had agreed to help in 
carrying on litigation with regard to cere 
tain land then in dispute and had got 
executed an agreement in their favour that 
in the event of success a portion of the 
landin suit would be transferred to them. 
It was held that the consideration was the 


money which the transferees had to spend ° 


and the time and the trouble which they had 
expended and were going to devite for the 


benefit of the vendor and that therefore ` 


this transaction amounted to a sale. It 
appesrsto me thatthe present case is not 
distioguishable in principle from that “ree 
ported in Haji Muhammad v. Bakhto (1), or 
the later case repcrted in Dhala Bahlak 
v. Dhala Lakhan (7). I would therefore 
hold in agreement with the learned District 
Judge, but not for the reasons stated by 
him, that the transaction in this case 
amounted to gsale which could be made 
the subject of a pre-emption suit. 

It was half-heartedly argued that the 
suit was barred by limitation on the alle 
gation that tLe transfer took place on Feb- 
raary 1, 1932, when ihe agreement between 
Hearen and Bahawal was entered into. 

18 agreement, however, was to? transfer 


e 
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the land on the happening of a certai 
event, namely the passing ofa decree: 
favour of Bahawal. This event did ni 
take place till May 1, 1935, and the mat: 
tion was not sanctioned till August 2 
1935. It was only on mutation that t} 
possession of Bahawal became possessic 
as of a transferee from Bahishtan and tai 
ing that date as the starling point | 
limitation, the suit was within time an 
there is no force in the objection taken c 
the score of limitation. Fedr these reagona, 
would dismiss this appeal but having rega) 
to all the circumstances I would leave tl] 
parties to bear their own costs throughout. 


Addison, J.—I concur. 
D, Appeal dismissed. 
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ALLAHABAD HIGH COURT 
Second Appeal No. 584 of 1937 

April 6, 1939 

MOHAMMAD Ismaiu, J. 
RAM BHAROSH—Ptaintire—~ 
APPELLANT 
TErsus = 
- BARAMDIN AND orasrs—Darenpanta— 
RESPONDENT 

Civil Procedwre Code(Act V of 1808), O. KAJI 
r. I—“ Subject-matter,” meaning of—Cause of acti 
and reliefs claimed tn second suit same as those 
first suit—First suit withdrawn without permisst 
of Oourt—Second sutt ts barred~Suit by ene < 
sharer against others forrecovery of joint possessi 
of certain plots—Sutt tn respect of some plota d 
missed aa premature on finding that they were p 
sessed under mortgage—Swudsequent tuit for redsm 
tion of those plots, if barred by O. XXIII, r. 1, 

The expression “‘anbject-matter" in O, XXII, r. 
Civil Procedure Oode, means series of acts | 
transactions alleged to exist giving rise to t 
relief claimed. Where the cause of action and t 
relief claimed in the second suit are the same 
the cause of action and the relief claimed in ¢ 
first suit, the second suit can be considered 
have been brought in respect of the sime subjec 
mstter as the Great suit. If therefore the first su 
is withdrawn without permission of the Oourt - 
bring a fresh guit, the second suit would be barre 
Singha Reddi v.Subba Reddi (1), Achuta Menon 
Achutan Nayar (2) and Chenchuram Naidu v. M 
Bahavuddin (3), relied on. 

Where a suit brought by one Co-sherer agair 
other co-gharers for recovery of joint possession 
certain plots is dismissed as premature in respe 
of some of the plots on a finding that other o 
sharere are in possession of thoss plots as mor 

agees, a subsequent suit by the co-sharer for r 
dam plied of those plots is maintainable and ig n 
barred by the provisions of O. XXIII, r, 1, 
Procedure Code. 


B. A. from the decision of the Oivil Judg 
Allahabad, dated December 18, 1936. 


Mr. B. Malik, for the Appellant. 
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Mr, Hari Ram Jha, for the Respondents. 

Judgment.—This is a plaintiff's appeal 
&rising out of a suit brought for the 
recovery of joint possession to the extent 
of a moiety of the plots described in 
the. plaint. The suit was resisted by the 
defendants on several grounds. The Court 
of first inatance decreed the suit but the 
lower Appellate Gourt reversed the decree 
of the trial Oourt. The plaintiff now comes 
to.this Court in appeal. It appears from 
tha (nding of the lower Appellate Court 
which is not seriously disputed before me 
by the respondents that the parties are 
coesharers to the extent of one moiety 
in Khata Khewat No. 18. It follows, there- 
fore, that the plaintiff was fully entitled to 
enjoy possession of the plots in dispute to 
the extent of his share. It furtherappears 
from the finding of the Court below that 
dve of the plots in dispute namely, 275-1, 
215-2, 27:2-3, 266-1 and 266-2 are in posses- 
non of the defendants as mortgagees. The 

laintiff's suit with respect to these plots 
is premature and was rightly dismissed, 
Learned Oounsel for the appellant contends 
that’ the decree of the Court dismissing his 
suit ia iu very wide terms and may possibly 
be interpreted against him if a suit for 
“he redemption of the mortgage is instituted 
by the plaintiff. In my opinion, this appre- 
hension is not well-founded. The plaintiff 
in the present suit ignored the mortgage in 
favour of the defendants and brought the 
suit for joint possession over the plots in 
dispute. Now that ithas been found that 
the defendants are in possession a9 morte 
gagees, it will certainly be open to the 
plaintiff to institute a suit for the redemption 
of the mortgage. Ifand when such a suit 
is instituted, it will be for the defendants 
to raise such pleas as may be open to them, 
I am not called upon to express any opinion 
with regard to the merits of the case that 
may be instituted by the plaintiff for the 
redemption of the mortgage, There is no 
doubt, however, ‘hat such a suit will be 
maintainable and it will not be barred by 
the provisions of O. XXIII, r. 1. 

The next question that has been canvassed 
at the Bar 1elates to the decision of the 
Oourt with respect to Issue No. 2. Itappears 
that the plaintiff brought a suit in 1933 for 
joint possession over the plots in dispute on 
the allegation that he was entitled to half the 
share inthe plots in dispute being the owner 
to ihe extent of half in Khata Khewat No. 18. 
It was alleged io para. 30f the plaint that 
the defendants illegally ejected the plaintiff 
in June, 1933, from 3-bighas7 biswas out 
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of 3 bt7has 17 biswas appertaining to the 
plaintifi'’s share. The plaintiff asserted that 
he was in possession of only 10 biswas 
share and was out of possession with 
respect to the remaining share. He accsrde 
ingly claimed joint possession over the 
entire 3 btghas 17 biswas including 10 biswas 
“which ascording to the point was in his 
possession. This suit was withdrawn but 
no permission to bring a fresh suit wag 
obtained from the Oourt under O. XXIII, r. 1, 
suber. (2). The plaintiff instituted the 
present suit in 1934 and made similar 
allegations as contained in the previous 
plaint. In para. 3 of that plaint it wag 
stated that the defendants had illegally dis- 
possessed the plaintiff in June, 1933, from 
3 bighas 7 biswas land and that only 10 biswas 
remained in his possessicn. The learned 
Civil Judge dismissed the suit on the ground 
that it was barred by the principle of res 
judicata. In my opinion, the Court below 
has taken an erroneous view of law on this 
point. Section 11, Civil Procedure Code, 
which contains the rule of res judicata 
has no application to the facts of thig 
case. The suit would be barred if certain 
conditions existed according to the proe 
visions of O. XXIII, r. 1, sub-r. (3), inasmuch 
as no permission was obtained by the 
plaintiff from the Court for the institution 
of a fresh suit. Learned Oounsel for the 
appellant, however, contends that in view 
of the finding of the Oourt he is entitled 
to bring the present suit because the 
cause of action for the present suit hag 
accrued since the withdrawal of the first 
suit. Itis further contended that the expres- 
sion “subject-matter” finding place in r. 3 
does not mean identity of property but 
refers to the identity of causes of action. 
The expression “subject-matter” has not 
been definedin the Oivil Procedure Gode. 
It however has been subject of consideration 
in numerous rulings. In Singha Reddi v. 
S.:bba Reddi (1),it was held: 

“Where the cause of action and the relief claimed 
in the second suit are not the same as the cause of 
action and the relief claimed in the first suit, the 
second suit cannot be considered to have bean 
brought in respect of the same subject-matter ag 
the first suit and the plaintiff in the second euit 


is not debarred from contesting the allegations 
made by the defence in the first suit,” 


In Achuta Menon V, Achutan Nayar (2), 
the learned Judge referring to Anderson's 
Dictionary of Law held that the term 
“matter” ina context like that in s. 873 

(1) 39°M 987; 35 Ind. Oas. 185: A LR 1917 Mad, 
5123:31 ML J 48; (1916) 2M WN 194 L W 1; 20 
M LT 63 (FB). . 

(3) 21M 35, 
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means “the subject of legal action, con- 
sideration, complaint or defence or the fac's 
constituting the wbole or a part of the 
ground of action or defence.” The provisions 
of s. 373 bave been reproduced in O. XXIII, 
r, 1 with slight modification. In Chenchu- 
ram Naidu v. Md. Bahavuddin (3), it was 
held that the ‘expression “subject-matter” 
means series of acts or transactions alleged 
to’ exist giving rise to the relief claimed. 
The same view has been taken in several 
other cases io different High Oourts, 
Applying the principle of law laid down 
in the aforesaid Gases, it appears to me 
that the present suit is clearly barred hy 
the provisions of O. XXIII, r. 1, suber. (3), 
because in the present case there is identity 
of cause of action as well as identity of 
the relief claimed. In both the snits the 
plaintiff pleaded that he was dispossessed 
in June, 1933, from 3bighas 7 biswas but 
enjoyed posession over 10 biswas. Thig 
10 biswas according to learned Oounsel for 
the app2llant is represented by plot No, 66. 
In the first plaint all the plots described 
in the present plaint were enumerated. 
Under the circums'ances there cannot be 
the least doubt that the plaintiff is pre- 
cluded from bringing a freshsuit. Learned 
Counsel for the appellant, however, con- 
tends that the learned Civil Judge has 
found that tbe . plaintiff was in possession 
over plot Nc, 60 in 1933 but was dispossessed 
Some t'me later. From a perusal of the 
judgment of the lower Appellate Oourt, it 
appears that the Court below was in error 
in saying that the plaintiff in his plaint stated 
that he was dispossessed from plot No. 86 in 
the year 1933. As stated above, the plain- 
tiff in both the plaints clearly stated that 
he was in possession over plot No.6 but was 
dispossessed from other plots. The Court 
below no doubt has found that the plaintiff 
was entilled to jo‘nt possession over 
plot No. 66 but he lost that right because he 
was precluded from bringing the present 
guit ag Le failed to obtain permission of 
the Court when he withdrew the first 
plaint. | 

It is true thate the pleadings ia this 
country ate often defective but the 
question whether the plaintiff was or was 
not in possession over plot No. 66 was a 
“question of fact and it was the duty of 
the plaintiff if he wanted to avoid the 
application of O. KAI 7.1, to mention 
clearly that he was dispossessed frof this 


' e $ 
(3) 56 M 16; 139 Ind. Oas. 475° A I R1933 Mad 
3. 63 M L J 446; (1932) M WN 955; Ind. Rul 
(1933) Mad, 724; 36 L W 465, =o 
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plot also when he brought the second suit. - 
It may be that at the trial the plaintiff. 
led evidence to prove that he was ejected- 
from that plot also. If that wére a fact, - 
he should have made an application for the 
amendment of the plaint. This, however,': 
„was not done, In the circumstances the 
plaintiff is not entitled to challenge the 
decree of the Court below on this point. 
‘In the result, the appeal fails and is 
dismissed with costs. There is no force | 
in the croga-objection and it is dismissed 
with costs. Leave to appeal under the 
Letters Patent is refused. 


-B. Appeal dismissed. 


LAHORE HIGH COURT 
Qivil Revision No. 565 of 1938 
October 18, 1938 

- MONROR, J. 
ALLAH BAKHSH—Dsrgnpant— 
APPRLLANT 


VETTIUS 
SHIVJI MAHARAJ ruzovea MANAGING 
COMMITTEE or SHIVALA SHIVJIor KOT 
DA3KA— PLAINTIFF AND ANOTHER— 
DzrrENDANT— RESPONDENTS 

Suits Valuation Act (VII of 1887), s. 11—T rial in 
Court not having large enough jurisdiction—W he- 
ther there is prejudice. 

Where the under-valuation has not prejudicially 
affected the disposal of the suit on the merits, 
there is no prejudice merely by reason of a trial 
a a Court not having large enough jurisdic- 
tion. ; 


O. R. from the order of the District Judge, 
Sialkot, dated May 30, 1938. 


Messrs. Abdul Karim and Malik Moham- 
mad Amin, for the Petitioner. 


"Mr. Inder Dev, for the Respondents. 


Order.—I assume that I have jurisdiction 
to revise the order under consideration. 
The learned Judge having found that the 
trial Judge had not jurisdiction to try the 
suit by reason of the amount involved now 
proposes to try the appeal. It has been 
argued before me that when the learned 
Appellate Judge found that the suit had, 
been undervalued, it was his duty to 
return the plaint for presentation in a Court 
having jurisdiction. But it was found also- 
that the under-valuation had not prejudicial- 
ly affected the disposal of the suit on the 
merits. Counsel argues before me that 
there is prejudice merely by reason ofa 
trial in a Oourt not having large enough 
jurisdiction. This construction of: s. 11, 
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Suits: Valuation Act, has never been adopted 
b7 the Oourts and would require that no 
affect be given to the words “on the merits." 
[ need cite only Kelu Achan v. ‘Parvathi 
Nethtyar (1) on the point. I dismiss tke 
petition for revision with costa. 


D, Petition dismissed. 


-(1) 46M 631; 73 Ind. Cas. 87; A I R 1924 Mad. 6: 
'5 M LJ 135; 18 L W 1; (1993) M W N 489; 33 M 
-T 5(P, B} 


“e @ o 
= oe 


ALLAHABAD HIGH COURT 
Second Appeal No 760 of 1937 
April 20, 1939 
BAJPAI, J. 
RAM OHANDRA —PLAINTIPE —A PRLLANT 


versus 

KUNJI LAL-—DezFENDANT— RRaPONDENT 

Oivtl Procedure Oode (Act V of 1908), O. ALI, 
. 27, s 100—Public documents admitted in appeal 
ts additional evidence without giving reasons for 
loing so—Oppostte party not allowed to produce 
widence in rebuttal but such party not insisting on 
uch right—Error held did not produce defect in 
lecision on merits and could not be challenged in 
econd appeal. 

The Appellate Court admitted additional evidence 
Ued by the appellant without giving any reasons 
ar doing so. All that the Oourt did, however, was 
0 admit certain publio documents about whose 
genuineness there could not be the slightest doubt. 
[he Court aleo made the mistake of not allowing 
he pain 7 to adduce evidence in rebuttal. But 
h this respect the respondent was just as much to 
lame as the Oourt, because he did not insist upon 
iis right to produce évidence in rebuttal : 

„Held, that although there was error in not fol- 
owing the provisions of O. XLI, r. 87, Oivil Pro- 
sedure Oode, it did not produce defect inthe deci- 
lion of the case upon merits and the decision could 
tot be challenged in second appeal 


/ 8, A. from decision of the Additional Civil 
Tee Bulandshahr, dated January 28, 
937, 


Mr. Nanak Chand, for the Appellant. 
` Mr. C. B. Ayarwala, for the Respondent. 


Judgment.—This is an appeal by the 
plaintiff Ram Chandra. He brought a suit 
‘or & declaration that the house mentioned 
n the plaint had been in the possession of 
ihe plaintiff for about 14 years with the 
sermission of the zamindar and that the 
lefendant who was attempting to interfere 
with this possession should be restrained by 
means of a perpetual injunction. It is clear 
hat the plaintiff alleged in the plaint that 
16 had been in possession all along. The 
Jourt of first instance came to the conclu- 
sion that the plaintiff was in possession of 
he house with the permission of the 
zamindar. The suit was, therefore, decreed 
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by the trial Court. The defendant filed an 
appeal and applied during the pendency of 
the appeal for the recep'ion of some addi- 
tional evidence which consisted of certain 
public documents. The application was 
supported by an affidavit, There were 


eobjections by the plaintiff. The lower 


Appellate Court in a very short and cryptic 
order admitted the additional evidence. I 
am not satisfied, that the lower Appellate 
Oourt did its duty properly and judicially 
inthe matter of admitting additional evi- 
dence. Order XLE, r. 27, Civil Procedure 
Code, requires that a Judge admitting ad- 
ditional evidence in appeal should state 
the reasons for the admission of additional 
evidence. No such reasons are given. The 
defendant further prayed for a local 
enquiry on the question of possession and a 
Commissioner was appointed for such ene 
quiry. The next day there was an applic 
Cation by the plaintiff and he said that 
the Oommissioner had gone during the 
absence of the plaintiff and that the Court 
should either itself inspect the locality or 
should depute somebody to take the evidence 
of witnesses on the question as to when’ 
the defendant had taken possession of the 
house. It was suggested inthe application 
that possession had been obtained by the 
defendant only three or four days before 
the making of the application. The Oom- 
missioner went twice to the place where 
the house was situate, examined certain 
witnesses and came to ths conclusion that 
the defendant had been living in the house 
for some considerable time and the allega- 
tion of the plaintiff that the defendant had 
taken wrongful possession only three days 
before was Incorrect, 

The lower Appellate Court then proceeded 
to hear the appeal and it heard the appeal 
with the additional evidence on the record 
and with the report of the Commissioner on 
the record. It started by saying that in 
order to succeed, the plaintiff must prove 
that the house in suit was abandoned by the 
previous owners and that after abandon- 
ment the plaintiff obtained the permission 
of the zamindar to occupy ethe house and 
that the plaintiff was in actual occupation 
of the house at time of the institution of 
the suit. The lower Appellate Oourt came 
to the conclusion that the house had been 
abandoned by the original owners and to 
that extent the finding was in favour of the 
plaintiff, It then came to consider as to 
whether the plaintiff had obfsined the 
permission of the gamindars and here it 
looked not only at the evidence which was 


- 
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on the record prior to the receptior of 
additional evidence, but it lonked at the 
additional evidence also and it observed : 

“Weighing the evidence as a whole, I feel vary 
doubtful about the plaintiff's allegation of the grant 
of permission to him by the zamtndars.” 


_ Tt then discusced the evidence prceduced 
by the plaintiff and came to the conclusion 
that that was not sufficient to establish the 
permission alleged by the plaintiff. I have 
not the slightest doubt in my mind that the 
lower Appellate Court was to a great extent 
influenced by the evidence that was 
admitted in appeal. It then proceeded to 
consider the question of possession and 
here it was greatly influenced by the 
report of the Oommissioner and it is 
argued by the plaintifl-appellant that the 
report of the Commissioner ought not to 
have been admitted in evidence. It might 


be mentioned in this connection that the ` 


plaintiff himself wanted the Commissioner 
to go to the spot and to take evidence and 
it does not lie in his mouth or in any event 
it comes with a very bad grace from the 
plaintiff to say that no Oommissioner ought 
to have been appointed and the Commis- 
sioner should not have taken evidence at 
the spot. I think the finding of fact by 
the lower Appellate Court, that the plaintiff 
has not been in possession of the house 
is a finding to which no serious objection 
can -be taken in second appeal. Having 
said so much it now remains for me to consi- 
der wheter I should set aside the decree 
of the lower Appellate Court and direct the 
appeal to be re-heard after eliminating the 
additicnal evidence that has been taken by 
the lower Appellate Court. The appeal 
before me is an appeal under s. 100, Civil 
Procedure Code. Tt provides that an 
appeal lies to tte High Oourt on any of the 
following grounds : 

“(a) The decision being contrary to law or to some 
usage having the force of law ; 

(b) the decision having failed to determine some 
material issue of law or usage having the force of 

a 
sa aubstantial error or defect in the procedure 
provided by this Code or by any other law for the 
time being in force which may possibly have pro- 
duced error or defect in the decision of the casa upon 
the merits.” 

_ What is objected to by the appellant is 
that there has been a substantial error or 
defect in prccedure provided by O. XLI, 
r. 27, Civil Procedure Oode. I have said 
that there is such an e ror. I have then 
of to see whether his error has produced 
an étror og defect in the decision of the 
case upomthe merite. What L find here is 
that that the Oourt did was to admit 
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certain public documents about whose 
genuineness there could not be the slightest 
doubt. The Court also made the mistake 
of not allowing the plaintiff to adduce 
evidence in rebuttal. That again was a 
matter of procedure, but inthis respect the 
plaintiff was just as much to blame as the 
Oourt, because the plaintiff did not iasist 
upon his right to produce evidence in rebut- 
tal, and Tam sare that if he had so insisted, 
the Court below would have allowed him 
to produce evidence in rebuttal. On fre 
whole, [have come to the conclusion that 
the decision of the Court below cannot be 
challenged uponthe merits and therefore I 
do not feel inclined to allow this second 
appeal on a question of there being a 
substantial error or defect in following the 
provisions of O. XLI, r. 27, Civil Procedure 
Oode, I dismiss this appeal with costs. 


8. Appeal dismissed. 


MADRAS HIGH COURT 
Appeal No. 452 of 1936 
October 12, 1938 
BURN AND Sropakt, JJ. 
LAKSH WAMMA AND ANoTHaR—APPELLANTS 
VETEUS 
P. 8. SUBRAM ANY AM—RBSPONDENT 


Provident Funds Act (XIX of 1925), 88. 3, 4— 
Nomination of person who is not de L nt—Valé- 
dity—No restriction in rules of rovident Fund 


regarding person in whose favour nomination should 
be made—Depositor nominating a lady—Lad 

alleging to be widow of depositor claiming. deposit 
—Lady not ey married—W hesther has prefer- 
ence over son of deceased depositor. 

There is no provision in the Provident Funds 
Act, which says that only a dependant may be law- 
fully nominated. On the contrary, 8. 4, Provident 
Funds Act, clearly implies that a nomination may 
be made in favour of a person other than a de 
pendant. [p. 813, col. 1.) 

Where the rules relating to a Provident Fund 
do not lay down that a declaration should be made 
in favour of dependants only, nor do they put any 
restriction with regard to persons in whose favour 
declarations may be made by the depositors, and 
the depositor makes a declaration nominating a 
lady as the person entitled to the deposit in the 
event of his death and the lady alleges that she ig 
the widow of the depositor snd claims- the de- 
posit on his death, she is entitled to it in prefer- 
ence to the gon of the depositor, even where it ig 
found that she was not legally married to the 


depositor and consequently is not a dependant 
within the par E ofa. 2 Oufley v. M.& 8. M., 
Ry. Oo. (1), not followed, Mon Singh v. Mothi Bat 


A, against an order of the District Court, 
Ohitto>or, dated March 13, 1936, 

Mr. E. Venkataramana Rao, for the Appel- 
lants, ; 
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Mr.M. S. Krishnamurthy Sastry, 
Respondent. 

Burn, J.—This is an appeal from an order 
of the learned District Judge of Ohittosr 
on a petition by a Brahman lady named 

shmamma under s. 372, Succession 
Act. The lady alleged that she was the 
widow of one P. Sambiah Sarma who had 
died while in employment as a Station 
Master on the Madras and Southern Mah- 
Tatta Railway.e Sie claimed a succession 
cértifcate to enable her todiaw the amount 
standing to the credit of P. Sambiah Sarma 
in the Railway Provident Fand. It was not 
disputed that Sambiah Sarma, the depcsitor, 
had made a declaration under the Provident 
Fund Rules, in favour of Lakshmamma, 
nominating her as the person to whom he 
desired the amount at his credit to be paid 
in the event of his death, One P. 8. Subra- 
maniam, the son of P. Sambiah Sarma by 
his first wife, opposed the application and 
alleged that Lakshmamma had never been 
legaily married to his father. The learned 
District Judge found that Lakshmamma 
had lived with P. Sambiah Sarma as his 
wife for many years, but by reason of cer- 
tain documents proved before him, the 
learned Judge held that thelady had been 
married before to one Madyala Subramania. 
He held therefore that she could not have 
been the legally wedded wife of P. Bam- 
biah Sarma. The learned Judge found 
accordingly that the provident fund money 
must goto the son of P. Sambiah bSarma 
because the son comes within the definition 
of “dependant” in s. 2, Provident Funds 
Act of 1925, and because the nomination 
which had admittedly keen made by 
Sambiah Sarma in favour of the appellant 
must be tieated us an unlawful nomination. 
The learned Judge states in para. 3 of his 
judgment that “under the Provident Funds 
Act only a dependant may be lawfully 
nominated and a dependant is defined as a 
wife, husband, parent, child, minor brother, 
unmarried sister, deceased son's widow and 
child or paternal grandparent.” We are 
, unable to find any provision in the Provi- 
dent Funds Act, which says that only a 
dependant may be lawfully nominated. On 
the contrary, we think that s. 4, Provident 
Funds Act, clearly implies that a nomination 
may be madein favour of a person other 
than a dependant. 

The learned District Judge has apparent- 
ly been misled by applying to this case the 
rules of the Government General Provident 
Fund. The learned Judge quotes r.7 (2) of 
the General Provident Fund Rules which 


for the 
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is to the effect that a subscriber shall nomi- 
nate one or more members of his family 
and r.7 (3) says that in the absence ofa 
family any person may be nominated but 
such nomination shallnot be valid so long 
as the subscriber has a family. Rule? (4), 
provides that on acquiring a family a nomi- 
nation of an outsider previously made must 
be formally cancelled. These rules are not 
applicable to the Provident Fund of the 
Madras and Southern Mahratta Railway. 
We have examined the rules of the Madras 
and Southern Mshratta Railway Oompany’s 
Provident Fund and they do not contain 
anything corresponding to rr, 7 (2), (3) and 
(4) of the General Provident Fund, Rule 21 
of the Madras and Southern Mahratta Rail- 
way Provident Fund Rules says that when 
a deposit account is first opened, the mem- 
ber concerned shall be required to give a 
declaration in Form QG-45, particularizing 
the person or persons by whom he is desir- 
ous that the whole or any portion of his 
deposit shall be received in the event ofhis 
death, Itis provided that this declaration 
shall remain in force unless it is revised or 
cancelled by means of a notice in writing 
given to the Ohief Auditor and Accountant 
in Form G-45-A. The rule permits a deposi- 
tor to make a fresh declaration at any time 
and it also provides that if the depositor 1s 
not a Hindu, Muhammadan, Buddhist or 
other person exempted from the operation 
of the Succession Act, any declaration 
already submitted by him shall forthwith 
become null and void on the occasion of his 
marriage or remarriage and a fresh declara- 
tion shall be required. Form QG-45 bears 
upin its face an indication that the nominee 
need not be a dependant. After tne declaras 
tion, a column is provided for the name 
and address of the nominee or nominees 
and then in col. 2, the depositor is required 
to state whether the nominee is a depend: 
ant as defined in s. 2 (c), Provident Funds 
Act, 1925, or if not a dependant, the nature 
of relationship. This clearly implies that 
the nominee need not be a dependant. 
Learned Counsel for the respondent relies 
upon the decision of Beasley, J. (as he then 
was) in Cufley v. M. & S. M. Ry. Co. (1). In 
that jadgment the learned Judge laid it 
down that where there are a widow and 
children left by the deceased subscriber to ° 
a provident fund,they are entitled to the 
beneht of the fund whatever be the ameunt 
subscribed for, regardless of the nominae 
tions or assignments made fy the sub- 
scriber. Relying upon this, learnéd Counsel 
(1) (1928) M W N 402. l 


814 


for the respondent contends that since the 
petitioner was found by the learned District 
Judge not to be the legally wedded wife of 
the subscriber, she does not come within the 
definition of “dependant” ins. 2, Provident 
Funds Act. The son for whom learned 
Counsel appears is a “dependant” since he 
is a child of the subscriber. It is therefore 
contended that the son has a right to this 
provident fund amount in preference to 
the lady nominated by the subscriber, This 
result would follow undoubtedly from the 
decision of Beasley, J.in the case referred 
to. We find, however, in the first place that 
the learned Judge really decided the case 
on a different point altogether. He found 
that the subscriber, Mr. W.J. Ouffley, had 
made a declaration in favour of his step- 
mother at a time when he had no legally 
wedded wife in existence. Subsequently he 
had married and had had children. The 
learned Judge found that the declaration 
made before marriage became nul! and void 
on the occasion of the subscriber's marriage. 
This was sufficient to decide the case and 
the learned Judge did decide it on this 

round. But he went on to say that even 
if he were wrong in holding that the decla- 
ration was invalid, this would not neces- 
sarily mean that the nominee was entitled 
to the money in preference to the plaintiff 
and he proceeded to lay down the propo- 
sition already mentioned. We find, however, 
that the rules referred to by the learned 
Judge, viz. 21 and 22, have been very mate- 
rially altered since the date of the judg- 
ment and we therefore do not feel ourselves 
bound to follow the learned Judge or to 
discuss in detail our reasons for dissenting 
from his conclusion. In a later case to 
which Sir Owen Beasley was a party, Mon 
Singh v. Mothi Bat (2), the Provident Fund 
Rules of the Madras and Southern Mahratta 
Railway were again under consideration 
and the judgment was pronounced by one 
of us. It was there held: 

“It appears, therefore, thatthe money isnot payable 
to a dependant as such unless the dependant is also 
nominated inthe declaration, and r. 21, indicates 


precisely the nature and the effect of the declara- 
tion : vide p. 859*.” 


The judgment® then goes on to quote 
r. 2l1,,which has already been referred to. 
This is sufficient, we think, to show that 
Sir Owen Beasley would have recognized 
the difference created by the alteration in 
the rules between the date of his judgment 

(Å 59 M 855; 162 Ind. Oas. 956; AIR1986 Mad. 


477; 11 M L J 790; 43 L W 604; (1936) M WN 541; 
8 R M 1078., 


age of 59 M —[&d), 
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in Cuffley v. M. & S. M. Ry. Co. (1) and the 
present date. There is nothing in the 
rules ofthe Provident Fand requiring dec- 
laration to be made in favour of depende 
ants only. There is no restriction with 
regard tothe persons in whose favour dec- 
laration may be made by depositors. Rule 22, 
as it now stands, carries out the provisions 
of ss. 3 and 4, Provident Fands Act. Under 
s, 3 (2), Provident Funds Act, it is provided 
that “any sum standing to the credit of 
any subscriber to, or depositor in, ang such 
fund at the time of bis decease and payable 
under the rules of the Fund to any depend- 
ant of the subscriber or depositor... shall, 
subject to any deduction authorized by 
this Act, and save where the dependant is 
the widow or child of the subscriber or 
depositor, subject also tothe right of an 
assignee... vest in the dependant, and 
shall, subject as ‘aforesaid, be free from 
any debt or cther liability incurred by the 
deceased or incurred by the dependant 
before the death of the subscriber or depo- 
sitor.” The reference to the rules of the 
fund shows that these provisions can only 
apply to sums which under the rules are 
payable toa dependant. It is quite clear 
that this section also recognizes the possi- 
bility of sums being payable to persons 
other than defendants. Under r. 22 of the 
Madras and Southern Mahratta Railway 
Provident Fund Rales,it is provided that 
if a declaration made by the depositor in 
accordance with the provisions of r. 21, 
subsists, the amount standing to his credit 
in the Fund, or the part thereof to which 
the declaration relates, shall, subject to 
the other provisions of these rules, be pay- 
able in accordance with such declaration. 
In the present case there is no dispute 
about the fact that the declaration was 
made in favour of the appellant dnd tlie 
declaration is in accordance with the pro- 
visions of r. 21. It was a subsisting decla- 
ration at the time of the depositor’s decease 
and therefore the amount is payableto the 
appellant under the rules. ~ 


= For these reasons we are of opinion, that 
this appeal succeeds and we allow it with 
costs both here and in the Court below. 


N.-D. Appeal allowed, 


1939 ` 


_ ALLAHABAD HIGH COURT 
Execution First Appeal No. 13 of 1938 
March 16, 1939 
RAOHHPAL SINGH AND MOHAMMAD 

< IBMAIL, JJ. 
RAJ BAHADUR—OBJEOTOR --APERLLANT 
zersus 
SOHAN PAL MUNNA LAL— 
DRORBE*HOLDRBR AND ANOTHR&— 
J UDGMENT- DEBT; R—RBSPON DENTS, 

Civil Procedure Code (Act V of 1908), s 145— 
Objection to attichment dismissed—Suit by objector 
—Confpromise—Objector undertaking to pay decretal 
amount within certain period èn certain instalments 
—Objector Lecomes surety and ts Itable as judgment- 
debtor in both suits. 

In execution -of decree certain properties were 
attached. An objection was made under O. XXI, 
r. 58 by a n but was dismissed. Thereupon, 
he inst fared n ecni suit, against the decree- 
holder praying for a declaration that he was the 
real owner of the property that was sought to be sold 
in execution. Ultimately this suit was compromised 
and the decree-holder agreed to reduce the decretal 
amount. On behalf ofthe plaintiff (objector), an 
undertaking was given that the decretal amount 
will be paid by him within a certain period failing 
which the decree-holder will be entitled to realize 
the money by sale of the property under attach- 


ment : 

Held, that the objector was a surety under 
s. 145, Civil Procedure Code, and was liable as 
the judgment-debtor and that the intention of the 
parties being to keep alive the original suit, the 
decree-holder could proceed, at his option, in 
either of the euits. 

Mr, Binod Behari Lal, for the Appellant. 


Mr. S. N. Seth, for the Respondents, 


Mohammad Ismail, J.—This is a firet 
appeal arising out of execution proceedings. 
The respondents Messrs. Sohan Pal Munna 
Lal obtained adecree for Rs. 2.11,000 odd 
a Sant Lal on March 16, 1932 in Sait 

o. 19 of 1931. In execution of decree 
certain properties were attached. An objec- 
tion was made under O, XXI, r. 58, by the 
appellant Raj Bahadur. The objection was 
dismissed. Thereupon, Raj Bahadur insti- 
tuted aregular suit, No. 69 of 1932, against 
the decree-holder praying for a declaration 
that he was the real owner of the property 
that was sought to be sold in execution of 
decree in Suit No. 19 of 1931. Ultimately 
this suit was compromised and the decree» 
holder agreed to reduce the decretal 
amount to Rs. 8,000. On behalf of Raj 
Bahadur an undertaking was given that the 
decretal amount will be paid by him with- 
in a certain period failing which the decree- 
holder will be entitled to realize the money 
by sale of the property under attachment 
in decree No. 19 of 1931. It was further 
Stipulated that the decree-holder will be 
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entitled to realize the decretal money by 
executing the decree either in Buit No. 19 
of 1931 or Suit No. 69 of 1932. ‘The execue 
tion application pending in Suit No. 19 
of 1931 was shelved after the aforesaid 
compromise. The stipulated amount, howe 
ever, was not paid to the decree-holder 
within the period agreed upon. The decree- 
holder, therefore, executed his decree in 
Suit No. 19 of 1931 for Rs. 8,000 together 
with interest and costs. Raj Bahadur 
appellant was also impleaded asa judgmente 
debtor. Several objections were made on 
behalf of Raj Bahadur but they were repelled 
by the Court below. The objector now 
comes to this Court in appeal, 

The main question that has been stressed 
before as is whether the decree is execut- 
able against the appellant. It has been 
strenuously argued that the appellant being 
no party in Suit No. 19 of 1931 was not 
liable as a judgment-debtor and the decree 
obtained inthe aforesaid suit could not be 
legally executed against him. It is then 
contended that the decree in Sait No. 19 of 
1931 has been substituted by a subsequent 
decree obtained in Suit No. &9 of 1939 
which aloneis capable of execulion. We 
have heard learned Counsel for the appel- 
lant in support of these contentions and we 
have no hesitation in holding that there is 
no substance in either of these contentions, 
In para. 8 of the compromise, which became 
part of the decree, it was clearly and 
specifically provided that if the plaintiff 
(appellant) fails to pay defendant No, | 
(respondent) Rs, 5,500 within one year, 
then defendant No, 1 will be entitled to 
realize the principal with interest at g 
certain rate by executing the decree in thig 
suit (No. 69 of 1932) or in Sait No. 19 of 
1931 by sale of properties described in 
Schs. A and Band other properties of the 
plaintiff. The position of the appellan 
therefore became that of asurety who by 
Virtue of the compromise on which the 
decree in Suit No. 69 of 1932 was founde 
ed, became liable for the payment of the 
decree in Suit No. 19 of 1931. It wag 
certainly open tothe decree-holder to execute 
the decree against the d¢ppellant to the 
extent to which he has rendered himself 
liable in the same manner as against the 
original defendants of Suit No. 19 of 1931. 
Section 145, Civil Procedure Oode, provides: 
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persons shall, for the purposes of the appeal, be 
deemed a party within the meaning ofs. 47.” 

Learned Counsel for the appellant has 
not invited our attention to any provision 
of law or authority against this view. In 
Our judgment the appellant is a surety 
within the meaning ofs. 145 of the Code, 
and as such, Jiable as judgment-debtor in 
Suit, No. 19 of 1931. With regard to the 
second point, that the decree in the former 
suit no longer subsists, we have only to 
refer to pala. 8 of the compromise deed. 
It was the intention of the parties to keep 
the decree in the former suit salive, and the 
decree-holder at his option could proceed in 
either of these two suits, In the result we 
affirm the decree of the Court below and 
dismiss this appeal with costs. 


D. Appeal dismissed. 


LAHORE HIGH COURT 
First Appeal No. 224 of 1938 
January 30, 1939 
ADDISON AND RAM LALL, Jd. 
GLORIOUS J ACOB— APPELLANT 
VETSUS 
Mes. ROSIE JALOB—RespronDENT 

Divorce Act (IV of 1869), s. 22—Review— Ap- 
plication for dissolution of marriage dismissed as 
adultery not proted—Judge, if can, on review, grant 
judicial separatim. 

Wife made a petition for the dissolution of her 
marriage on the, ground of cruelty and incestuous 
adultery of her husband. The evidence on the 
record clearly and conclusively proved that her 
husband had been treating her with: great and peL- 
Bistent cruelty, but the evidence of incestuous in- 
tercourse was held not to have been proved. In 
these circumstances the petition was dismissed, A 
review application was made and the Judge then 
considered that on the evidence a decree for judi- 
cial separation could and should have been granted 
even though it was not specifically asked and eventuul- 

set aside the order of dismissaland granted a 
ee for judicial separation : 

' Held, that the review application was competent 
gince the Judge while dismissing the application 
in the first instance had not considered the ques- 
tion of judicial separation. 


- F. A. from an order of the District 
Judge, Delhi, dated August 12, 1933, 


” Messrs. Ajit Ram and Chaudhuri Roop 
Chand, for the Appellant. 


Mr. Qabul Chand, for the Respondent, 


Ram Lall, J—One Mrs. Kcsie Jacob 
made. a petition for the dissolution | of 
her marriage with Mr. Glorious | Jacob, 
an Indian Obristian on the ground of 
cruelty and incestuous adultery of her 
husband, The evidence on .the record 
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clearly and conclusively proves that her 
husband had been treating her with great 
and persistent cruelty, but ths evidence of 
incestuous intercourse was held not to have 
been proved. In these circumstances . the 
petition was dismissed, but no order was 
made regarding costs.. A review applica- 
tion wasmade and the District Judge then 
considered that on the evidence a decree 
for judicial separation could and should 
have been granted even though it was not 
specifically asked and that®n order shopid 
be made for costs. The District Judge 
eventually, on his attention being directed 
to s. 22, Divorce Act, set aside the order of 
dismissal and granted a decree for judicial 
separation with costs throughout, includ- 
ing the costa of the application for 
review, egainst her husband. A prayer 
was also made for fixing the wife's 
alimony permanently under s. 37 of the 
Act, andthe Oourt fixed it at a sum of 
Rs. 20 per mengsem fromthe date of the 
original petition onwards. He fixed this 
sum in view of the fact that the husband's 
pay was Rs. 68 per mensem out of which 
Rs. 5 was payable towards the Provident 
Fund and Rs. 10 monthly was the deduce 
tion made on account of an advance 
taken from the G. P. Fund. The arrears 
of alimony were directed to be.. paid by, 
monthly instalments of Rs.5 along with 
the sum of Rs. 20 fixed as alimony. Against 
this decision an appeal has been-preferred 
bythe husband on the ground that the 
learned District Judge acted illegally in 
reviewing the judgment of his predecessor 
and that in fact there were no real grounds 
for review. Mrs, Rosie Jacob also lodged 
a petition under s. 151, Oivil Procedure 
Code, praying that her husband, the 
respondent, be ordered to pay Rs. 200 to 
her to prcsecute the litigation in the High 
Oourt. This order will dispose of both the 
appeal and the petition. 

So far as the appeal -by the husband is 
concerned, it is obvious thatthe learned 
District Judge who, inthe first instance, 
dismissed the petition of the wife, did not 
consider the question of judicial separation 
at all, and in such circumstances, the review 
application was competent and I would 
hold accordingly. So far as the question of 
the fixation of the alimony is concerned, it 
is true that Mr, Jacob is drawing only Rs. 68 
per mensem out of which Rs..5 go to his 
Provident Fund and Rs, 10 are deducted 
in liquidation of a loan taken from the G. 
P. Fund. The latter deduction, however, 
must stop soon. On the other hand, it must 
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be remembered that the petitioner's wife 
has got a young baby to support. Taking 
all these facts into cousideration, it appears 
to me that asum of Rs. 16 would be a 
fair sum to fix as alimony. Accordingly, I 
reduce the sum of alimony payable to the 
wife to Rs. 16 per mensem as from m- 
ber 1, 1937, it being admitted before us” 
that alimony up to- November 1937, has been 
paid and received. The amount of alimony 
payable to the wife should be deposited in 
Oourt on or before the 10th of each month 
starting with February, 1949. So far as the 
arrears of alimony and the costs granted 
by the District Judge are concerned, these 
are ordinarily payable at once and execu- 
tion can be sued out in respect of them, 
But, having regard to tbe poverty of the 
parties, I would fix an instalment of Rs. 6 
per mensem to be paid along with the 
alimony of Rs.16o0n the date fixed, i.e. 
on or before the l0th of each month, into 
Oourt till the arrears of alimony and the 
costs awarded have been paid off. The 
costs awarded amount to Rs. 28 for the 
review application and Ks. 78 in respect of 
the main petition, i.e. a sum of Rs. 108 
in all, which, together withthe arrears of 
alimony, is payable by instalments as afore- 
said. Inthe eventof any instalment not 
being paid in time, the wife, Mrs, Rosie 
Jacob, can execute the decree for the 
whole sum then due at once. 

. Having regard tothe poverty of the par- 
ties, [. would, while dismissing this appeal, 
except to the extent indicated in the matter 
of alimony and also the application under 
8.151, Oivil Procedure Oode by the- wife, 
make no order as to costs in'the High 
Court. ; 


“ Addison, J.—I concur. 
D. Order accordingly. 


wh 


PATNA HIGH COURT 
Oriminal Reference No. 32 of 1939 
October 3, 1939 
RowLanD, J. 
NANDKISHORE SINGH AND oTanRs—. : 
: VETRUS š 

BIGAN LOHAR 
Oriminal Procedure Oode (Act V of 1898), ss. 145, 
146—Absolute standard of proof, tf can be set up 
in proceedings under s. 145— Proceeding to be decided 
on balance of evidence — Order unders. 146, when 
should be passed—HEvidence of first party although 
weak, yet preferable to evidence of second party 
—Magistrate should pass order in favour of firet party 
~—One party- offering: to: give up cluim on opposite 
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party's taking spectal oath—Refusal to do so canbe 
taken into consideration a with other evidence 

Ina proceeding unders 145, Criminal Procedure 
Code, it would not be proper to set up any absolute 
standard of proof and tosay that evidence not up 
to this standard will not be acted on by the Court 
for the pur of an crder under that section. 
The proceeding under g. 149, can be desided on 
the balance of evidence and if the Magistrate can 
see his way to expresas an opinion that the evidence 
of one side is superior to the evidences on the other 
side, then he is entitled to and should, if possible, 
form a definite opinion on the question of fact who 
is in possession. Anorder under s. 146, attaching 
the property is ‘a desperate remedy for oases in 
which the Magistrate finds it quite impossible to 
choose between the conflicting evidence adduced by 
the two sides, It would be regrettable if it were 
necessary to pass such an order when the first Court 
has been able to make up its mind in favour of one 

arty. If the Magistrate thinks that the evidence 
or the first party, weak, though it might be, is 
preferable to the evidence for the second party, it 
18 the Magistrate’s duty to give a decision in favour 
of the first party. 

Where in & proceeding under s, 145 one of the 
parties offers to give up his claim to property in 
dispute, if the opposite party would take special oath 
bat the opposite party refuses to do so, the refusal 
although it cannot be treated as anything conclusive, 
is yet a matter which the Court isentitled to take 
into consideration along with the other evidence 
and it is open to the trial Oourt to draw such 
inference from this conduct of the p as ib 
thinks fit. Chintaman Bhat v. Shrinivas Bhat (1), 
Telied on. 


Or. Ref. made by the Debuty Come 
missioner of Palamauin his letter No. 5689, 
dated August 22, 1939. 


Mr. K. K. Banarji, against the Ree 
ference. 


Order.—This is a reference by the 
Deputy Commissioner of Palamau recom- 
mending to this Court to set aside an 
order under s. 145 of the Code of Oriminal 
Procedure passed by a First Class Magis- 
trate at Daltangunj. The dispute related 
tol12 bighas of land in village Bohita 
claimed by the first party Bigan Lohar to 
be held by him as a ratyat under the 
second-party.. The second party claimed it 
to be in his own possession as bakasht. 
The first party examined himself and two 
witnesses and was unable to produce any 
documentary evidencein support of the 
settlement of the land with him, He and’ 
his witnesses, however, deposed thathe was 
in cultivating possession of the land, The 
second party examined witnesses whose 
evidence the Magistrate found not only 
not convincing but positively suspicious. 
In the result although he had observed in 
his jadgment that the evidence addueed 
by the firet party was by itself not sufficient 
to establish his case against tho second 
party, the Magistrate passed an order in 
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favour ofthe first party because in his 
opinion his case had derived support from 
the weakness of the evidence for the other 
party. In this connection he took into 
cons:deration the fact that ths first party 
offered to give up his claim if the opposite 
partys witness would take a special 
oath. on Bhagwat Gita; but the witness 
refused to do so. There had been a previous 
dispute between the parties regarding 
5 bighas of land which is the subject- 
matter of these proceedings, In that case 
Biger had prosecuted the members of the 
second party under s. 447 alleging that 
they attempted by pl.ughing his field 
forcibly to dispossess him of 5 bighas. 
The case resulted in acquittal. 

The grounds forthe reference are that 
although the judgment of this case had 
not been given in evidence at the hearing 
the acquittal indicated that the second 
party had successfully ousted the first party 
at least from these 5 bighas. Secondly, it 
is said that the Magistrate should not 
have allowed himself to be influenced 
by the conduct of the first party in refusing 
to take a special oath and further that 
when the first Magistrate had found the 
evidence forthe first party unsatisfactory, 
he should not have passed an order in his 
favour merely because of the weakness of 

evidence for the second party but 
should have attached the land under 8.146 
of the Criminal Procedure Oode, 

As regards the judgment of the criminal 
case under B. 447 the trial Oourt was under 
no obligation to take it into consideration 
when neither party chose to put it in 
evidence before him, I have, however, 
referred to the judgment and it does not 
Contain any finding tothe effect that the 
maltks were in possession of the land, 
It proves nothing either way and it may 
well be for that reason that neither party 
chose to put it in evidence at the 
hearing. 

As regards the refusal of the first party 
to take a special oath, this refusal was of 
course not to be treated as anything cone 
clusive but it was a matter which the Oourt 
was entitled to take into consideration along 
with the other evidence and it was open to 
the trial Court to draw such inference from 
this conduct of the party asit thought fit. 
I would accept as correct the statement 
of the law in Chintaman Bhat v. Shrinizas 
Bhat (1). 

Finally as regards the criticism that after 


finding the “first party's evid i 
Oat b aan party dence unsatige 
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factory the Magistrate should not have acted 
upon it and passed an order in his favour, the 
question for determinaticn was a question cf 
fact, The Magistrate did not adduce any 
reasons for suspecting that the depositions 
of Bigan and his witnesses were not truth- 
ful, but what he said was that the evi- 
dence was not sufficient. The comment 
is not happily expressed. The Magistrate 
may Dave been thinking of the standard 
of proof which a Criminal Oourt requires 
before relying on prosecution evidence 80 
as to act on it by convicting an accuse 

person of an offence; but in a preceeding 
under 8.149 it would not be proper to set 
upany absolute standard and to gay that. 
evidence not up to this standard will not 
be acted on by the Court for the purpose of 
an order under that section. The proceeding 
under s, 145 can‘ be decided on the balance 
of evidence and if the Magistrate can see 
his way to express an opinion that the 
evidence of cne side is superior to the evi- 
dence on the other side, then heis entitled 
to and should, if possible, form a definite 
opinion cn the question of fact who is in 
possession. An order under 6. 146 attaching 
the property is a desperate remedy for cases 
in which the Magistrate finds it quite 
impossible to choose between the conflicting 
evidence adduced by the two sides. It 
would be regrettable ifit were necessary 
to pass’ such an order when the first Court 
has been able to make up its mind in 
favour of one party. In myopinionif the 
Magistrate thought that the evidence for 
the first party, weak though it might bes. 
was preferable to the evidence for the 
second party, it was the Magistrate's duty. 
to give a decisionin favour of the first 
party and this is what the Magistrate has 
done. 

The reference is discharged. 


S. Reference discharged. 





OUDH CHIEF COURT 
First Civil Appeal Nc. 103 of 1936 
August 16, 1939 
Zia-UL Hasan AND RADHA KRISANA, JJ. 
KANDHAYA BUX SINGH AND OTABRS— 
PLAINTIFFS— APPALLANTS 
versus 
Thakurain SUKHRAJ KUAR ano 
OTHRERS—DEFENDANTS—RaASPONDENTS 
Execution—Rent decree against father— Father 
dying Sena not brought on record—Sale held— 
Shares of sons held not exempted. | 
The shares-of the sons cannot be deemed to 
have been exempted from Bale in an execution ofa 
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decree for rent obtained against their deceased Singh; (3) Patti Shankar Singh; (4) Patti 
father, even if they were not made parties to the Murat Singh; (5) Patti Hanoman Singh. 


ezecalon proceedings and oly the bane of med Ga November 25, 180, the talugdar obtain 
v. Bala Din (1), Babu Lal v. Sukhrani (2) and ed a decree for arrears of rent (Ex, A-5) 


Malkarjun v. Narhari (3), applied. [p.821, col, 2]. for 1285 and 128t-P. against the under- 
=. proprietors to the extent of Ra, 1,353-6-11 
F. ©. A. against the order of the Subs and cəsts. Sofar as Thok Lachhmi Kant 

Judge of Sultanpur, dated May 23, 1936. * was concerned, the eae ao against 
Messrs. M. : N Balwanta Singh was Rs, 6093-4-9 

ASAA ae Meg oe | oe . In 1882 the talugdar sued the under 

4 , proprietors again for arrears of rent in 

Mr. P. N. Chaudhri, for Respondent respect’ of 1287 to 128970. (vide Ex. A-6) 
No, 1. and on November 6, 1882 a decree (Ex. A-7) 
4 ee was passed for Rs. 1,772-7-0 together with 

Judgment, — This is a plaintiffs first Rs, 125-12-0 costs. The co-sharers of Thok 
appeal against a decree of the learned- Lachhmi Kant were liable under this 

Civil Judge of Sultanpur dismissing decree to theextent of Rs. 1,176+12-9 and 

their claim for possession of certain areas Rg, -82-15-0 costs. 

of land of village Nanemau. On July 19, 1883, Bhitab Rai, general 
It appears from the judgment agent of the taluqdar, put in an applicac 

(Exs. A-2 and A-3).of the Settlement Oourt: ton for execution (Ex. 3) of the decree of 

that the village of Nanemau comprised November 6, 1882, in: which he prayed that 

three thoks, namely, Thok Lachhmi Kant, the decretal amount be realized by sale 

Thok Teja Singh and Thok Sanghail Rai, .o the pukhtadari hagiat of the judgmente 

The co-sharers of each of these three thoke débtora. The previous decree of 1860 

brought a suit for a declaration of their 8/80 appears to have been put in execu 

pukhtadari rights in five biswas against ‘00 though the application for execution 

Sitla Baksh Singh, the thentalugdar, The 38 not on the record, as the order (Ex. A-8) 

settlement Court said -...--dated January~30, 1884;- shows that the 
“ Although no claim for pukktadari can be brought total amount due from the judgment-debtora 

for such land: as is given for maintenance but the ` was Ra, 3,202-1-9 and it refers to “execution 
oe rar pa eee He ie a if the land to the `of decree cases”. Accordingly a sale state- 
nt in the possession of the plaintiffs be declared | ment, Ex. A-16, was drawn upon May 14, 


to be th der- ietary holding of the plaintiffs” ms : 4 
and DEOL Jani be Nange d na TE oe 188}, proposing to sell’ 358 bighas 16 biswas 


Accordingly on July 31, 1869, a decree “held in sub-settlement” equivalent to 
was passed in favour of the plaintiffs to 6 biswas 6 biswansis 14 kachwansts share 
the suit in the following terms— of the defendants, On June 26; 1884, a 

| Š notice of cera at = ee a 
| : . ent ss, 136 and 1 Act of 1876 in 
(1) ïn favour of the co- 319 big. 12 Dins Raray 2 3 which the amount of the share of the 


arers ftar resen : : 
Lachhmi Kant(exos = 3 bis, 15 Fi < judgment-debtors proposed. to be sold was 
ing Patti Anup which 12 kach. given as 6 biswas 6 biswansis 14 kachwansis 
was in the possession and the area of the land was given as 


onthe tal UGA) pete wee. -- 461 bigkas 17 biswas (358 bighas 16 biswas 

aay ot Taa. Toj jal r akah a EE and-103 bighas 1 biswa unculti- 

Singh å is. 16 bisis. vated) -with one details z the property 
kaci , regarding encumbrances, © 

(3) In favour By ne oo- 191 dig 13 bis. 3892 5 0 The eale was held on August 12, 18:4, 


Sanghail Rai =n 3 Ot ae and a sale certificate (Ex. A-32) issued 
(4) Shamtlat ; 17 big. 14 bis. © oOo to the~ talugdar -who purchased the 


L o o o i property «through. an agent. In this 

Total ... 714 big. 17 bis. Ra. 1,172 A hice is dated July 23, 1849, 

Sate the amount of the share. sold. is. the 

same aa that given in the statement and 

The decree in respect of Thok Lachhmi notices of sale but the area is given as 
Kant, with which we are concerned 744 bighas 10 bis. comprising 313 bighas 
in this appeal, was in favour of Dirgaj 8 bisywas 10 biswansts cultivated and 
Singh and Balwanta Singh and that thok 371 bighas 1 biswa 10 biswansie uncultivated 
was divided into the following five pattis— land. . serie cide, 2 eee h 
(1) Patti Balwant Singh; (2) Pati Dirga) Now, the: plaintiffs’ case is -that by this 
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-gale the sbares of some only of the co 
sharers of Thok Lachhmi Kant were sold 
but not of others who were no parties to 
the decree for arrears of rent. These 
co-aharers were Sugriva Singh and Jagar- 
deo Singh, sons of Balwanta Singh, Musam- 
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Jagannath Singh. The plaintifs allege 
that they are the representatives-in-interesl 
of these co-sharers according to the following 
pedigree and that therefore they are entitled 
to their shares as. detailed in liss B of the 
plaint and to 44 bighas 9 biswas of- sit 


mat, Bidhang, Musammat Sukha, Baldeo land of these co-sharers detailed in jist C 
Singh, Rachbpal Singh, Harpal Singh and”? attached to the plaint— . 


TURANG SHAH 
Gajraj 
ka ig 


| | 
Mah-bal. Danoo. 


Newags, 
| 


| | 
| Mangal. Jagannath. ac aie 


| | 
Shankar Rachhpal, Shamsher. 





TE 
A, Ban- Mahabir, 
mukh, 
defendant No. 2. 


| 
Ram Ajit, 
defendant 


Amresh. No, 8. 


Thekur Prasad, 
plaintif No. 7. 


s 





i 

t 5 as A akan 7 
Kushal Abdhoot Means 
Pirthi, 


f - 


e al 
Kunjal 
=Musammat —Musammat 
Sooke, widow, Sidhana, 
dead. widow, dead. 


ih 


| 
| Jokhu 
| d 
| Dirgsaj; Nakchhed Ajodhya, = 
i Babadur BijaL Sarjoo, i 
Baideo. plaintif 
No. 5. 


| | = cel 
Kandhya Bux, Ram Singh. I Aa Kalidin. 


plaint 
No, 1. plaintiff No, 4. 


SATANG DEE EA 


5 Wan... 


__ The plaintiffs.claim to be in possession of 
e the land in suit but allege that they have 
come to know recently that their names 
have been wrongly removed from the khewat 
on account of which the defendanf No. 1, 
who is the daughter-in-law and successor 
ofthe previous talugdar, Sitla Baksh Singh, 


Sheo Narain, 
plaintiff No: 6. 


wants to dispossess them. They pray | 
that a declaratory decree be passed tk 
the plaintifs are owners of the propel 
entered in list Bas pukhtadars and of t 
land entered in list O as sir, and (b) tk 
ifany portion of the property in suit 
deemed not to be in their possession, th 
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‘ogsession may also be awarded to them. 

The suit was contested by defendant 
Yo, l on whose pleas the following issues 
vere framed-— 

i. Were persons mentioned in liet B 
attached to the plaint, also co-sharers in 
hok Lachhmi Kant, at time of decree and 
ale, as alleged ? If s0, what was the extent 
£ their share ? 

2. Was their share also gold either 
inder decree of 1880 or 1882 on the princi- 
= ou liability as alleged by defendant 

0, 1 

3. Was the name of Musammat Sukha 
ind Sidhana entered merely for their cone 
sOlation as alleged by defendant No. 1. 
Were these ladies absolute owners of their 
hare as contended by plaintiffs? If 80, 
were they alive at the time of sale, and to 
what effect ? ; 

4. Are plaintiffs heirs of the persons 
nentioned in list B attached to the plaint ? 

o Were the co-gharers of Thok Lachbmi 
Kant also decree-holders of non-agricul- 
ural land as contended by plaintiffs? If 
40, : Was that non-agricultural land sold 
sartly or wholly ? 

6. Has defendant No, 1 acquired title 
© the exempted share (if any) by adverse 
sossession as alleged ? 

7. Is suit within limitation ? 

8. Is suit barred by estoppel ? 

9, Has defendant No. 1 redeemed any 
rior mortgages? If so, are plaintiffs 
d0und to pay proportionate share? If 80, 
vhat amount is payable by plaintiffs. Is 
a condition precedent to suit for posses- 
“on being decreed ? 

10. Is suit undervalued? Is the courte 
‘ee paid, sufficient ? 

11. Has this Oourt no jurisdiction to try 
‘he suit as pleaded by defendant No, 1? 

12. To what relief and in respect of what 
Mroperly and on what terms are plaintiffs 
x any of them entitled ? 

The first issue was decided in the negative 
ind the second in the affirmative. On the 


ihird issue it was held that Musammat - 


3ukha and Sidhana were not absolute owners 
f the shares recorded in their names but 
hat their names were entered in the khewat 
nerely for their consolation. The fourth 
asue was decided in favour of the plaintiffs. 
Jn the fifth issue it was held that non- 
agricultural land of Thok Lachhmi Kant 
was also sold: Issues Nos. 6 and 7 were 
lecided in favour of tke contesting defen- 
lants and against the plaintiffs. The suit 
was dismissed owing to the findings on 
issues Nos. 1, 2, 3, 5, 6 and 7: 
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The main question for decision before . 
us is whether the entire Thok Lachhmi Kant . 
was sold in execution of the decrees in 
favour of the talugdar or whether the 
shares of the co-sharers mentioned in list B 
of the plaint were exempted from the gale. . 
fe noted above, the plaintifs in ligt B of 

eir plaint bave mentioned ths names of 
the following eight o>sharers as those 
whose shares according to them ‘were 
exempted namely, Sugriv Singh, Jagardeo 
Singh, Musammat Sidhana, Musammat 
Sakha, Baldeo Singh, Rachhpal Singh, 
Harpal Singh and Jagannath Singh. Bo 
far as the last two are concerned, it was - 
conceded that as their names did not 
appear in the khewat in Pattis Murat Singh 
and Hanoman Singh, respectively, it cannot 
be said that they had any shares which 
were exempted at the time of the sale. The 
plea was not pressed with regard to Baldeo 
Singh and Rachhpal Singh also about 
whom there is no evidence, as the learned 
Judge of the Court below has pointed out, 
that they were living at the time of the 
sale. The learned Counsel, however, laid 
stress on the cases of the other four and 
contended that they not being parties to the 
decree or to the execution proceedings, the 
sale could not be deemed to affect their 
shares. So far as Jagardeo Singh and 
Sugriv Singh are concerned, the learned 
Counsel relies on the entries in Ex. 2 the 
karkhas khewat prepared in 1884 which 
shows that on the death of Balwanta Singh 
which occurred probably towards the end 
of 1883, the names of his three sons Ram- 
dhin Singh, Jagardeo Singh and Sugriv 
Singh were mutated in respect of his share 
and which also shows that the name of the 
Deputy Commissioner as Manager of Kham 
Tahbsil of the Naneman ilaga was ordered 
to be entered in place of Ramdhin Singh 
by orders dated July 9, 1890, and Decem- 
ber 1, 1090. We think, however, that as 
the decree was against Balwanta Singh, 
the shares of two of his sons cannot be 
deemed to hive been exempted from sale 
even if they were not made parties to the | 
execution proceedings apd only the 
name of one of the sons was brought on 
the record. In Kaniz Abbas v. Bala Din, 
(2 O. W.N. 34) (1) it was held that when a 
Court issues notice to a person supposed - 
to be the only legal representative of the 
deceased defendant or judgment-debtor ang 
holds that service is sufficient, the decree 
passed and the. execution thereof will be 

(1)2 O W N 34; 87 Ind. Oas, 892312 OL J37; Al ` 
È 1935 Qudh 830; 38 Ọ O 177. 
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considered sufficient to cover the entire 
estate including the shares’ of those heirs 
of the -deceased defendant or judgmente 
debtor who had not heen brought on the 
record and who had not received notice, 
Similarly in- Babu Lal v. Sukhrani, (3 
O. W. N.771) (2, a Bench of this Court 
following: the decision of the Judicial 
Committee reported in Malkarjun v. 
Narhari, |I. L. R; 25, Bom. 337) (3), held 
that the representatives of a judgment- 
debtor are bound: by attachment and gale 
held in execuiion of a decree although they 
may not have been formally made as 
parties or wrong persons may have been 
parties to the decree. There is thus no force 
in the contention that the shares of Jagar- 
deo Singh and Sugriv Singh were exempted 
from tke sale of August 12, Lx&4, 

‘As regards Musammat Sukha and Musame- 
mat Sidhana, it will be seen from the 
pedigree that they were the widows of 
Kunjal Singh and Abdhoot Singh, respec- 
tively, both of whom were brothers of 
Balwant Singh. The learned Judge of the 
Court below has given good reasons for 
holding. that the husbands of these ladies 
were members of a joint family with 
Balwant Singh and that their sbares 
devolved by survivorship on Balwant Singh, 
who was a party to the decree. Moreover, 
there is no evidence to show when these 
two ladies died and there is thus no material 
on the record on which it can be held that 
the plaintiffs are entitled to succeed to 
the property recorded in the names of these 
ladies evenif they be held to be widows 
_Ofiseparated Hindus. The plaintiffs have 
thus failed to prove their title to any of the 
shares claimed by them. On the other 
hand there is satisfactory documentary evi- 
dence to show that the entire Thck Lachhmi 
. Kant was put to sale and sold in 1884. 
We have already noted from Ex. A-3 that 
the shares. represented by the three thoks 
were as follows: 


; bis bisis, kach. 
Thok Lachhmi Kant 3 15 19 
Thok Tej Singh 4 18 8 
Thok Sanghail 3 6 

= Total 12bis 


The total of the cultivated area of the 
Village is given in the fard biswat Ex, A-18] 
as 1191 bighas 14 biswas. Therefore cale 


“(Bj 30 WN 771; en Cas. 211; APR 1996 


ae 25 BBM: 37 1A 216 50WN 
(3) 25 : : 10: 3 Bom, L 
927; 10 M L J 388; 7 Sar. 739 (P O), k 
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culating the proportionate cultivated area of 
the three thoks, it comes to the following :— 








Thok Lachhmi Kart 219 big., 12 bis 

Thok Tej Singh 5; ú 

Thok Sanghail 19) , 13 ,„ 
Total -697 big. 3 bi 


e The same is the total cultivated area of 


the three thoks as given in Hr. 1, the 
khewat of the first settlement though there 
is a slight difference in the area of each 
thok, which is as follows— ° 


Thok Lachhmi Kant 214 big. 9 bis” 
Thok Tej Singh d : 289 9 4 ”» o`’ 
Thok Sanghail 193 n” 7 ” 
The total areas of the three thoks as 


given in the settlement khewat Ex. 1 are 
as follows — 


Thok Lachhmi Kant 214 big. 


4) ” 73 67 n 1 


Total 281 big. 10 bis. 


The area of Patti Sheombar of Thok Tej 
which was the only patti which was sold is 
a8 follows :— 


9 bis, cultivated 
„ uncultivated 





cultivated 


33 big. 16 bis. 
4 1 uncultivated 


li ” 


Total 88 big. 


In Thok Sanghail the shares of the under- 
proprietors of 5 pattis were sold, namely, 
Patti Jugraj, Patt Sangram, Patti Sheobalak, 
Patti Maneshwar and Patti Zalim. 

The areas of these Partis according to 
Ex. 1 are as follows :— ý 


e—a 


12 bis. 








Patts J 9 big, 6 bis cultivated 
AKA wi h aro pai 
Patti Ba 9 bt 7 bis. tiva 
eho i 4, a a er 
Patti Sh 9 ,, E j tivate 
i balak } 0 y 1 „ uncultivated 
Patti Munesh- 9 , 5 p cultivated 
war 0, 2 4 yn abel 
Patti Zalim 233 ,, : 10 va 
on 0 , 7 ji uncultivated 


To these we must add the share of 
Zalim in the pate which is shamilat of 
his and Suphal’s patti. This according to 
the rule of 3 comes to 4 bighas 14 biswas 
cnltivated and 3 bighas 4 biswas uncul- 
tivaled, Again we must take the propor- 
tionate area appurtaining to the five pattis 
sold out of the patti which is shamtlat 
of all the eight pattis. That comes to 
45 bighas cultivated and 4 bighas 16 biswas 
uncultivated. There is again a shamilat 
patti of all the owners of the thok but as 
in this patti there are only 18 biswas of 
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cultivated land, we may leave out of account 
the proportionate share of the five pattisin 
these 18 biswas but out of the uncultivated 
land of this shamilat patti, the proportionate 
share comes to 22 bighas 10 biswas. The 
total area out of Thok Sanghail comes, 
therefore, to 110 bighas 11 biswas cultivated 
and 31 bighas 4 biswas uncultivated land. 
The total cultivated area of the three thoks 
that was sold thus comes to: 358 bighas 
16 biswas which was what was put up for sale 
as.8hown by Ex. A-16, the sale statement. 
It is thus clear that the entire cultivated area 
of Thok Lachhmi Kant was sold. 

Coming now to the uncultivated land, 
the figures as taken from Ex. 1 are as 








follows— 
Thok Lachhmi Kant 87 bighas 1 bis 
Thok Sanghail sl, 4» 
Thok Tej ao 16 |, 
103 bighas 1 biswas. 


As the total uncultivated shamilat land of 
the 12 biswas according to Ex, 1 is 503 bighas 
13 biswas, the proportionate share of this 
shamilat uncultivated land appertaining to 
the 6 biswas 6 biswansis 14 kach. sold comes 
to 275 bighas 18 biswas. Therefore the 
entire area sold is as followa:— 











358 bighas 16 biswas cultivated 

103 ,„ l ,, uncultivated 

275 , 18 |, uncultivated shamilat. 
137 bigkas 15 biswas. 


This is almost the same figure as given 
in the sale certificate and the figures given 
above also explain the increase in the 
uncultivated area over the figure given in 
the sale statement. 

From the above it is clear that the 
entire cultivated and uncultivated area of 
Thok Lachhmi Kant was sold. 

Before leaving this point we may refer 
to a document which, though of little evi- 
dentiary value in our opinion, was laid 
great stress on by the learned Oounsel for 
the appellants. It is Ex. 30, the report 
of a revenue official dated April 5, 
1880, made about three months before the 
order for mutation in favour of the Deputy 
Commissioner was passed. It gives the 
total area belonging to the persons whose 
shares were sold asonly 128 bighas 13 biswas 
le biswansts and says that the shares of 
Jagardeo Singh, Musammat Sukha, Musam- 
mat Sidhana and Racbhpal Singh were 
exempted from sale, No reliance can, in 
our opinion, be placed on this report in 
support of the plaintiffs’ claim. In the 
first place, the report does not give „the 
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name or even the designation of the official 
who made it. In the second, it seems to 
proceed entirely on and even goes further 
in favour of the cc-sharers whose shares 
were sold than the kharkhas khewat 
(Ex. 2) referred to above. In the third, 
the report was not accepted even by the 
mutation Oourt which by its order (Hx. A-35) 
dated July 25, 1890, ordered mutation to 
be made im favour of the Deputy Oommise 
sioner in respect of 6 biswas, 6 biswansis 
14 kachwansis “having an area of 744 bighas 
10 biswas.” This report. therefore, cannot 
prove the claim of the plaintiffs. 

We now come tothe question of limitae 
tion. Although in view of the fact that 
the plaintiffs have totally failed on the 
question of title, it is not necessary to go 
into the question of limitation yet we may 
say that the plaintiffs have also failed to 
prove that they were in possession of the 
land in suit within twelve years before 
suit. They rely mainly on the fact that 
in respect of some plots of land they 
are recorded as holding them bila tasfiya 
but these entries can at best show 
that they are holding the plots as tenants 
and not as under-proprietors. On the other 
hand there is ample evidence to prove 
that the defendant No. 1 and her pre 
decessorsein-interest have been in possession 
adversely to the plaintiffs-appellants for a 
large number of years. Exhibit A-35, the 
Kkhewat of the second settlement, shows 
that though in the khewat of the first 
settlement Ex, 1 the names of some 
co-sharers of Thok Lachhmi Kant were 
allowed to remain by some mistake, thie 
mistake was rectified at the time of the 
ascond settlement and soon after the order 
for mutation was passed in favour of the 
Deputy Commissioner. We may also men- 
tion that mutation in favour of the Deputy 
OCommissioner in respect of 744 . bighas 
10 biswas was ordered in spite of the objec- 
tions brought by several co-sharers to the 
effect that their shares were not sold. The 
taluqdar and his represertative-in-interest 
have thus been in possession of the entire 
area of Thok Lachhmi Kant adversely to 
the co-sharers since 1590? We are theree 
fore of opinion that the plaintiffs’ suit is 
also barred by time. 

The appeal is, therefore, dismissed with , 
costs and the lower Court's decree affirmed, 

D. Appeal dismissed, 
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. MADRAS HIGH COURT 
. Second Appeal No 608 of 1934 
October 12, 1938 
VENKATARAMANA Rao, J. 
‘PATTAMADAMMAL AND OTHERS 
—(Derenparts Nos, 4 AND 6)—APPELLANTS 


: versus 
GURU NANJAPPA AND oruges — 

RESPONDENTS 
Lis pendens—Son's application for leave to sue 
in forma pauperis for partition against father— 
Lis pendens operates from date of application— 
Mortgage by father after application, ts not binding 

On son's share, - 
Where a son has filed an application for leave to 
gue tn Jorma 1 for partition of the 


pauperis, praying 
ae family property against his fe er; the rule of 
date of the 


is pendens would operate from the 


application for leave to sue in forma pauperis and 
from that date tbe son must be deemed to have beccma 
separated from his fatherand a mortgage executed by 
the father after the application would not be binde 
ing on the son’s share in the joint famil property. 
Rama Rao v. V.V. Venktasubbayya 1), relied on. 

S. A. against the decree of the District 
Oourt of Coimbatore, dated November 4, 
1973, and passed In A. S.No. 139 of 1933 
preferred against the decree of the Court of 
the District Munsif of Kollegal dated March 
31, 1933, and passed in O, B. No. 381 of 
1931. 


Mesers.C. S. Venkatachariar and D, 
FRamaswami Ayyangar, for the Appel- 
lants. 


Mr. A, C. Sampath Iyengar, for the Res- 
pondents. 


Judgment.—The question in this 
second appeal is whether the mcrigage 
executed by the Ist defendant jn favour of 
the plaintiff on November 5, 1925, is bind- 
ing on his sons the 5th and 6th defendants 
in the suit. Some months before it was 
executed, the 5th defendant represented 
by his mother filed an applicaticn for leave 
to sue in forma pauperis on February 16 
1925, praying for partition of the jcint 
family properties against the Ist defendant 
inthe Court of the District Munsif cf 
Kolleagal. Leaveto sue in forma pauperis 
was granted by the Court and the applica. 
tion was converted into O. 8. No, 63 of 1926. 
Subse quent to the institution of the Buit the 
6th defendant appears to have been born 
and he was added asa Party defendant to 
the sald partition suitin June 1926, The 
eplaint was amended accordingly, the 
plaintiff also reducing his Shure from one 
half to one-third. The Validity of the suit 
Mortgage was Pat in issue in the suit, 

ore wa3 æ preliminary decree -j 
Buit in anå by which the plaintif ba 
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declared entitled to one-third share in all- 


the properties sp<cified in the plaint inclad- 
ing the cuit property and so far as the suit 


mortgage was concerned, it was declared not- 


binding on the plaintiff's share. The suit 
on the present mortgage was instituted-on 
October 29, 1931. Both the 5th and the 6th 


*defendants took the plea that the mortgage - 
was not binding on their share of the family: 


property. So far as the 5th defendant js 
concerned, it is clear that the mortgage 
cannot be held to be bindittg on ‘his share 
in the joint family property. There can be 
no doubt that the suit mortagage was 


r 


subject to the operation of lis pendens by-- 


reason of thesuit.O. 8. No 63 of 1926 and the 
decree passed therein. The rule of lis 
pendens would operate from the date of the 
application for leave to sue 
pauperis and from that date the plaintiff 
must be deemed to have become separated 
from his father. (Vide my decision in 
Rama Rao v. V. Venktasubbayya (1). 

Mr. Sampath Iyengar contends that this 
point was not takenin the lower Appellate 
Oourt and ought not tobe allowed to be 
raised here. True, the point was not taken 
in the exact form in which it was contended 


before both the Courts that the mortgage | 


having been executed subsequent to the 
plaintiff filing his application for leave to 
Bue informa pauperis the 5th defendant 
who claimed under the lst defendant must 
be deemed to be bound by the rule of 
res judicata. I therefore think that this 


point is open to the appellant in Second ` 


Appeal. Therefore I accordingly allowed it 
to be rais3d and argued. 

Mr. Sampath Ayengar further contends 
that it is not known whether after the 
preliminary decree there was a final decree 
in the suit or the matter was dropped atthe 
stage of the preliminary decree. He also 
urged that if there was a final decree, it 
may be that in the final decree the suit 
property might have been allotted to the 
share of the 6th defendant in which cage no 
question of lis pendens or res judicata 
would ariee. From the............ preliminary 


decree it is evident that the plaintif was ` 


given a share in all the items of property 
apecified in the plaint inclading the suit 
property. Mr. Venkatachariar from the bar 
ropresents to me that there was a final 
decree and the plaintiff was given a third 
sharein the sait property. I accept state- 
ment and I heve also directed him to file a 
copy of the final decree. Therefore in the 


(1) 48 L W 309; 173 Ind. Oas. 347; A I R 1937 Mad. 
27:;10 R M 566, i eee : 


tn forma . 
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dew I have taken on the question of lis 
endens, the decree of the lower Appellate 
Jourt against the 5th defendant’s share in 
he suit property must be set aside. Bo 
ar as the 6th defendant is concerned, it 
‘iannot be said that the ruje of lis pendens 
jill operate in his favour and the question 
nll still remain whether the mortgage was 
xecuted fcr legal necessity. That question 
868 not been gone into by bcth the Courts. 
4 is therefore necessary that I should 
emand the suit so far as the 6th defendant 
3 concerned for disposal on this issue and 
, decree being passed in accordance with the 
esult cf the finding on that issue Mr. 
“enkatachariar contends that leave should 
‘so be reserved to the 6th defendant to 
aise the contention of res judicata based on 
he decision in O. 8. No. 63 of 19246. I 
give him leave to raise that ... <... ques 
ion at the trial. So far as the question of 
osta iB concerned, I must direct the respon- 
‘ent to pay only half the costs throughout. 
jo far as the 6th defendant is concerned, the 
osts will abide the result, and in case he 
ucceede, he will get half the costs through- 
ute a 

Mr. Sampath Iyengar contend ‘that in 
ase the mortgage 1s held to be not binding 
m the 6th defendant, leave may be 
eserved to him to contend that his client 
aay be given a relief on the basis of an 
ansecured debt of the lst defendant and I 
‘rive him leave to do so, 


ND. Order accordingly. 





PATNA HIGH COURT 
Appeal from Sppe a Decree No. 1018 of 
1938 
September 20, 1939 
AGARWALA, J. 
SURYA NARAIN AOHARYA-—PLAINTIgR 
—APPHLLANT 


VETSUSs 
RAM TARAK MISRA AND ANOTERE— 
DEFENDAN Ta — RESPCN DENTS 
_ Transfer of Property Act (IV of 1889), s. 92— 
Vhether refers to mortgages whose mortgage is 
deemed by mortgagor with money advanced by 
nortgagee himself. 

Section 92, Transfer of Property Act, does not 
‘efer to a mortgagee whose mortgage has been re- 
leemed by the mortgagor with money whi:h has 
bean obtained from the mortgages himself, 

A. from a decision ot the Subordinate 
Judge of Purulia, dated September 7, 
L938, modifying a decision of the Mansif 
of Raghunathpur, dated September 13, 
L937. R i . .. =- ~~ s 4 
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Megsra, S. C. Mazumdar and P. N, Sanyal, 
for the Appellant. 


Mr. R. S. Chatterji, for the Respondents. 


Judgment.—This is an appeal by the 
plaintiff from a decision of the Subordinate 
Judge of Purolia modifying a decision of 
the Munsif of Raghunathpur. 

On September 27,1918 defendant No, 1 
and his brothers executed a usufructuary 
mortgage in favour of defendant No. 3 to 
secure a loan of Rs. 450. Subsequently 
on April 9, 1930, defendant No. 1 
executed a mortgege with respect to his 
interest in the property in favourof the 
plaintiff to secure a loan of Rs 200. A 
few days later, that is to say, on 
April 15, 1930, in consideration of a 
salami of Re, 1,200, the mortgagors agreed 
to grant defendant No. 3, the prior mort 
gagee, a lease of the mortgaged properties, 
Oat of the salami, Rs. 450 was set off against 
tre prior mcrtgage and the balance wag 
paid in cash. This transaction was evidenced 
by a registered lease, 

The plaintiff sued on his bond of 1930 
impleading the mortgagor, the prior mort- 
gagee and the subsequent mortgagee, 
The first Court decreed the suit, but that 
decision has been reversed by the Oourt 
below on appeal by defendant No, 3, the 
mortgagee. 

The sole question is whether defendant 
No. 3 by redemption of his prior mortgage 
has lost his rights as a mortgagee, The 
matter appears to be concluded by s. 101: 
of the Transfer of Property Act, The 
material portions of that section are ; 

“Any mortgagee an immovabl 
arak ais or otherwise acquire the "richie 2 pied 
property of the mortgagor without thereby cans- 
ing the mortgage to be merged as between him- 
self and any subsequent mortgagee of the same 
property. 

By the agreement of April 15, 1939 
defendant No. 3, the prior mortgagee, has 
acquired permanent rights in the property 
and the section clearly provides that ag 
between the prior mortgagee and any 
subsequent mortgagee the prior mortgage 
shall not be considered to have been 
merged in the other inter8st which hag 
been acquired. ‘The learned Advocate for. 
the appellant contends- that s. 92 of the 
Transfer of Property Act, is the section 
which is applicable to the facts of this 
case. According to this argument defen- 
dant No.3 was a person who had advanced 
to a mortgagor money with Which the 
mortgage had been redeemed, and, there 
fore, was .a person subrogated to the 
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tights of the mortgagee whose mortgage 
had been redeemed provided that the 
mortgagor has, by a registered instrument, 
agreed that that person shall be subro- 
gated. Now, as there was no agreement 
by a registered instrument that defendant 
No. 3 should be subrogated to the position 
of a prior mortgagee, it is contended tha? 
he could no longer rely upon his positicn 
as a mortgagee, The paragraph of s. 92 
on which the learned Advocate relies 
clearly does not refer to a mortgagee 
whose mortgage has been redeemed by the 
mortgagor with money which has been 
obtained from the mortgagee himself, 

There is no other point in tbis second 
appeal which is, therefore, dismissed with 
costs. 

B. Appeal dismissed. 


LAHORE HIGH COURT 
Second Appeal Ne. 1516 of 1938 
February 13, 1939 
Ban, J. 

MOOL RAJ AND oTHERS—PLAINTI FES 
— APPELLANTS 
Tersus 
JANESHWAR LAL—DBFANDANT 
— RESPONDENT 

Estoppel— Owner knowing of encroachment but 
keeping silent and not ratsing objection to the 
erection of costly buildings—Whether estopped from 
suing for possession., 

Where a person though knowing that another had 
encroached upon his land and had erected a costly 
building, keeps silent and raises no objection to 
the encroachment, he is estopped from bringing a 
suit for possession of land thus encroached upon, 
Hemangint Devi v. Bijoy Singh (1), relied on. 


S, A. from tke decree of the District 
Judge, Ambala, dated July 27, 1938, 


Mr. M. L. Puri, for the Appellants, 


Messrs. Achhru Kam and Inder Der, for 
the Respondent. 


Judgment.—The parties to the suit are 
owners of adjoining properties situated in 
Simla. The plaintiffs alleged that the 
defendants had encroacbed on a part of 
their property while re-building their own 
property and therefore sued for possession 
of the area encroached upon by demolition 
of the construction erected thereon. The 
trial Oourt dismissed the suit, holding that 
there was no encroachment and also that 
tfe plaintifis were estopped by their 
conduct from maintaining the present 
suit. The learned District Judge, on 
appeal, gave nofinding on the question 


whether there was any encroachment bu 
upheld the decision of the trial Gourt o 
the ground of estoppel. From-this deo; 
sion the present appeal has been preferre: 
by the plaintiffs, The learned Counsel fo 
the appellants has urged thatthe plaintiff 
had given a notice to the defendants ir 
respect to the encroachment in the yea 
1933 and therefore the learned Distric 
Judge was in error in holding that the: 
are estopped from maintaining the sui 
owing to long silence. Tho alleged. netice 
however, does not appear to have beer 
proved. The plaintiffs themselves did no 
give any noticeto tbe defendants to pro 
duce the original notice. Kishen Chand, 
Witness on behalf of the defendants, wa 
merely asked about a copy of the notice i: 
the course of cross-examination and h: 
stated that the document’ marked a 
‘Ex. P. A.” wasa copy of the notice whic? 
had been given by the plaintiffs to the 
defendants. Asa matter of fact, there is m 
notice marked Ex. P. A, on the record 
There is a notice marked Ex. P. B, bu 
this was produced for the first time in th 
Appellate Court and no orders appear t 
have been passed thereon. It cannot there 
fore be said that tha copy Ex. P. B., ha: 
been daly admitted or proved; secondly 
as no notice was given to the defendants tr 
produce the original, the copy was not ever 
admissible in evidence. 

Ia viewof the plaintiffs’ allegation tha 
& notice had been given to the defendant 
in connection with the encroachment, ih 
seems clear that they were aware of the 
Cacroachment. An agreement had beer 
executed between the parties as regards the 
manner in which the building of the defend: 
ants was to be re-constructed. The agenti 
of the predecessors-in-interest of the plaint 
iffs were admittedly in Simla during the 
Period the building was re-erected. The 
plaintiffs’ predecessor-in-interest (Madhe 
Pershad) also seems to have given permis 
sion for putting dowa pipes after the 
erection of the building without raising any 
objection. The failure of tha plaintiffs 
predecessors-in interest to raise any objec: 
tion to the encroachment in the circum. 
stances was, in my opinion, rightly held tc 
result in estoppel inthe circumstances of 
this case. Tae principles governing cases oj 
this kind are laid down in Hemangini Devi 
v. Bijoy Singh (1) and in view of these 
principles the plaintiffs were not justifiec 
in keeping silent when they were aware 
that tle defendants had encroached upcr 

(1) AI R 1924 Cal, 438;.73 Ind, Cas, 233, 


t 


1939 


aeir property -and were erecting a costly 
suilding. There is good reason to think that 
whe present suit has been instituted merely 
o bring pressure upon the defendants and 
xtort money from them. In view of all the 
sircumstances, I eee no reason to interfere 
n second appeal with the decision of the 
Jourt below and dismiss the appeal with 
sosts. 


`D. Appeal dismissed. 


OUDH CHIEF COURT 
' Application under s. 66, Indian Income 
Tax Act Nes. 2 and 3 of 1936 
September 28, 1939 
ZIASUL Hasan AND RADHA KRISENA, JJ. 
Rant ANAND KUNWAR—Apptioant 
VETSIS 

Tas COMMISSIONER og INCOME-TAX 


— OPPOSITE Party 

Income Tar Act (XI of 19991, 6, 30 (1)— Assessee, 
whether has unqualified right of appeal—If it is 
necessary that he should hare denied his liability to 
assessment. 

Every assessee who has been assessed by the 
Income-tex. Officer, has an unqualified right of 
appeal under s. 30 (1), Income Tax Act, whether he 
had questioned his lability to assessment under the 
Act before the Income-tax Officer or not. The words 
“denying his liability to be assessed under this Act” 
ins. 40 (1) are not confined to the denial of liability 
before the Income-tax Officer but include his denial in 
the appeal filed by him. There is nothing in the 
Income Tax Act to justify the view that it is incum- 
bent upon the assessee to deny hie liability to assese- 
ment before the Income-tax cer to invest him with 
a right of appeal unders. 30of the Act. The absence 
of a.dispute by an assesses as to his liability of 
being assessed under the Act where he hadan 
opportunity of raising it may bea ground for not 
entertaining it in appeal but would not take away 
the right of appeal that is granted to him in express 
terms by statute or for saying thatin sucha cage 
there can be no proceedings jn law under a, 31 of the 
Income Tax Act Karam Chand v. Commissioner of 
Income-taz (1), Biradhmal Lodha v. Income-tax 
- Commissioner, (U. P ) (2) and Asok Mill, Ltd. v. Com- 
missioner Income-taz, Bombay (3), distinguished. [p. 
828, cola. 1 & 3; p. 829, col. 2.] 


App. for revision of the order of the Com- 


missioner of Income-tax, (O. P). ard (U. P.), 
Lucknow; dated October 30, 1938. 


Mr, H. D Chandra, for the Applicant. 


‘Mr. Ram Prasad Varma, for the Opposite 
Party. 


Judgment —These are two applications 
under s. 66, cl. (3) of the Indian Income 
Tax Act to this Court praying that the 
Commissioner of Income-tax, Central and 
United Provinces, be required to etate the 
case and to refer it to this Court. 
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The facts leading up to these applicae 
tions are that the applicant was paid a 
sum of Rs. 30,700 as maintenance allowe 
ance by the talugdar of the Oel estate 
during the year 1933-34 and an amount 
of Rs. 36,000 for the year 1934-35, The 
applicant is the grandmother of the present 


etaluqdar. The names of the guzaradars of 


the estate were intimated to the income- 
tax Department by the taluqdar by a 
letter dated August 26, 1935. The Income- 
tax Officer by his letter dated September 2, 
1935, enquired if the guearadars, including 
the applicant, were members of a joint 
Hindu family with the taluqdars or not, 
upon which the Raja replied in the nega 
tive. Thereupon the Income-tax Officer 
issued notices calling upon the Rani to 
furnish returns of her income for the 
years mentioned above and the Rani in 
compliance with the notices submitted her 
returns. The Income-tax Officer accepted 
the returns, and without any further notice, 
to the assessee assessed her on the amounts 
shown in the returns. Reference No, 2 of 
1836 befcre us refers to the assessmert 
for the year 1933-34 and Reference No. 3 
refers to the assessment for the year 19440 


From tke orders of assessment by the 
Incomertax Officer, the assessee appealed 
to the Assistant Commissioner of Income» 
tax under s. 30 of the Indian Income Tax 
Act, denying her liability to be esseased 
under the Indian Income Tax Act. Both 
the appeals were heard together and dig- 
missed by the same judgment. ‘The only 
Question argued in appeal was whether the 
assessee was a member of the joint Hindu 
family or not. 

The assessee then applied to the Commia- 
sioner of Income-Tax. Central and United 
Provinces, under s. (6 (2) of the Indian 
Income Tax Act alleging that the question 
of law as to whether the assessee (a Hindu 
widow) would be deemed to be a member 
of a Hindu undivided family was not free 
from difficulty and was of considerable im- 
portance and prayed for a statement of the 
case and for reference of the said quege 
tion of law to the Chief Ogurt of Oudh for 
its decision. The two applications before 
the Oommissioner of Income-tax were 
numbered as Reference Case No. 19 and 
Reference Case No. 20 and were heard 
together. The learned Commissioner rejece 
ted the applications on the view that 
no reference in the circumstances of 
the case could be made to the Ohief Court. 


The sole ground for decision by “the learns 
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ed Commissioner was that the assessee 
had not raised the question sought to be 
referred to the Ohief Court before the 
Tacome-tax Officer, and as such, no appeal 
against the order of assessment was main- 
tainable before the Assistant Commissioner. 
The proceedings of appeal in his opinion 
before the Assistant Commissioner were 
ultra vires and cculd nct be regarded in 
law as proceedings under s 31 of the Act 
and could not form the foundation of a 
Teference to the Chief Uourt. 

At the hearing of the applications in this 
Court a preliminary objection was taken 
by the learned Counsel representing the 
Income: tax Department to the effect that the 
applications were not maintainable on the 
ground, tbat as the assessment had not 
been objected to before the Income tax 
Officer, no appeal was maintainable before 
the Assistant Commissioner, and as such, 
there were no proceedings under s. 31 of 
the Act. The preliminary objection raised 
by the learned Counsel is in fact no prelimi- 
nary objection but is just the question 
which js involved for decision on merits in 
the applications. ` 

We have heard the learned Oounsel for 
both the parties and come to the conclusion 
that the view of law taken by the learned 
Commissioner is not correct. There is 
nothing in the Indian Income Tax Act to 
justify the view- that it is incumbent upon 
the agsegsee to deny h's lisbilıty to assegse 
ment before the Income-tax Officer to 
invest him with a right of appeal under 
s. 30 of the Act. Under s. 22 (2) the 
Income-tax Officer is authorized to serve 
a notice upon apy person other than a 
Company whose total income is of such 
ao amount as to render such person liable 
to income-tax, requiring him to furnish, 
within a certain period specified in the 
notice, a return inthe prescribed form and 
verified in the prescribed manner setting 
forth his totæ income during the previous 
year, and if that person fails to make a 
return of his income, then the Incomes 
tax Officer is authorised to make asgesse 
ment to the best of his judgment. If he 
does not do so, be exposes himself to be 
assessed to the best of the judgment of 
the Income-tax Officer and he farther 
~Joses his right of appeal against the assess- 
ment. i 

The prescribed form in the notice does 
not sontain any heading or column pnder 
which the person served with a notice is 
required tq ŝtate ‘whether he is liable to 
assessment or not, Mere filing of a return 
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therefore cannot be said to be tantamount 
to an admission by the person submitting 
the return that he is liable to assessment, 
Further, from the provision contained in 
s. 23 (1) of the Indian Income Tax Act, 
it appears that the Income-tax Officer if 
he is satisfied that the return made under 
8. 22 is correct and complete, he is bound 
to assess the total income of the assessee 
as shown in the return, and shall determine 
the sum payable by him on the basis of 
such return. It is contemplated that this 
assessment may be made without any fur- 
ther notice to the aseessee, and, therefore, 
in case the Income-tax Officer has accepted 
the return, there is no opportunity for the 
assessee to appear before him and put 
forward his objection on the ground that 
he is not liable to assessment at ali. It 
may be that an assessee may get an 
opportunity to put forward his objection: 
that he is not liable to assessment at all 
but in case where his return is accepted, it 
18 not at all likely that he will get such au 
opportunity, Further, a perusal of cls. (2), 
(3) and (4) of s. 23 indicate that the main: 
enquiry before the Income-tax Officer is. 
as to the total amount of the assessee and > 
the sum payable by him. 


Section 20 (1) of the Indian Income Tax 
Act provides for an appeal against asseas- 
ment by an assessee and reads as follows:— 

“Any assesses objecting to the amount or rate 
at which he is assessed under s. 23...or denying 
his liability to be assessed under this Act ..made | 
by an Income-tax Officer, may appeal to the Assistant 
Oommissioner against the assessment .. 

“Provided that no appeal shall lie in respect of 


an assessment made under sub-s. 4 of s. 23... 


The words “denying his jiability to be- 
assessed under this Act’ in s. 30 (1) are not: 
confined to the denial of liability before the 
Income-tax Officer but include, and must in- 
clude, his denial in the appeal filed by him. 
To hold otherwise would be to deny the right 
of appeal to persons whose return has been 
accepted by the Income-tax Officer although 
they had no opportunity of appearing before 
him. The words of gs. 30(1) are very gene- 
ral and confer a right of appeal in un- 
qualified terms under conditions and con- 
tingencies enumerated in that clause. The 
general nature of the words of that clause 
is further emphasised by the proviso to 
that clause, which we have reproduced 
above. It follows, therefore, that every 
assessee, who has been assessed by the 
Income tax Officer, has an unqualified right 
of appeal under s.30 (1) whether he had 


_ questioned his liability to assessment under 
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the Act before the Income-tar Officer or 
not. 

The learned Counsel for the Income-tax 
Department bas argued that where an 
assessee has not contested his liability to 
assessment before the Income-tax Officer, 
the assessment must be deemed to be an 
assessment by consent andhence not open 
to appeal.. We have shown above thatin 
the present case there was no opportunity 
to the agsessee fo put forward her conten- 
ties before tke Inecme-tax Officer and 
the mere filing of return could not be 
taken to be an indication of her consent 
to assessment. The learned Oounsel for 
the Income-tax Depariment cited several 
cases and contended thatthe principle of 
decisicn of those cases supported his argu- 
ment. It is not necessary to refer to all of 
them a8 inour opinion they have no rele- 
vancy tothe point, which tas arisen for 
decision inthe present case. Strong reli- 
ance, however, has been placed upon Karam 
Chand v. Commissioner of Inome-tar, A.L R., 
1931, Lahore, 601 11), which refers to 
the case of an assesament after partition of 
the undivided Hindu family, ‘the objec» 
tion on behalf of any member ofa Hindu 
family, till then assessed as undivided, that 
a partiticn has taken place is provided for 
by s, 25-A of the Indian Inccme Tax Act, 
This case bas no application because the 
omission to make the said objection before 
the Inccme-tax Officer was an omission in 
respect of which the Statute has made a 
provision. Inthe pregent case, as we have 
shown above, there is no statutory provision 
requiring a person, who is called upon to 
furnish the return of his income, to make 
an objection before the Income-tax Officer 
to the effect that he is not liable to assess- 
ment under the Act. $ 

Tre two other cases cited by the learned 
‘Counsel for the Income-tax Department ‘are 
Biradhmal Lodhav. Income-tax Commis- 
stoner, (U. P.) (8 I.T. L. J, 63) (2), and the 
Asok Mills, Ltd., v. Commissioner, Income- 
tax, Bombay (7 I. T. L. J. 127) (3), The case 
in Biradhmal Lodha v. Income-tax Come 
missioner, (U. P,) (8 I. T. L, J. 63) (2), is the 
‘case in which the question required to be 
raised by the assessee under s. 25-A was 
not raised before the Income-tax Officer 
and in appeal it was held that the Assis- 
tant Commissioner was juetified in not 
‘entertaining itin appeal, The casein Asok 


1)A I R 1931 Lah. 601;131 Ind. Cas. 639;33 PL R 
448; 181, 714; Ind. Rol. (1931) Lah, 496. 

DEIT L 763, 
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Mills, Ltd. v. Commissioner, Income-tac, 
Bombay (71. T. L. J. 127) (8), seems to 
have no application tothe point arising in 
the present case. 

We may further observe that the absence 
of a dispute by an assessee as to his liability 


eof being assessed under the Act where 


he had an opportunity of raising it may 
bea ground for not entertaining it in 
appeal but would nct take away the right 
of appeal that is granted to himin express 
terms by Statute or for saying that in 
such a case there can beno proceedings in 
law under s, 31 of the Indian Income Tax 
Act, We are, therefore, of opinion that the 
appeal before the Assistant Commissioner 
of Inceme-tax was a competent appeal and 
he had jurisdiction to hear it and that there 
wasa valid proceeding before him under 
s. 13 of the Indian Income Tax Act, 

It was further argued that for the appli- 
cation of s. 14 (1) of the Indian [Income Tax 
Act, two conditions are necessary, the assess: e 
should establish that he is a member of a 
Hindu undivided family and further that the 
sum under assessment Was received by him 
ag such. In the present c weit was contended 
that there isno evidence that the amount 
in question was received by the applicant 
as a member of the Hindu family and sọ 
this Court, which is not sitting as a Court 
of Appeal against the order of the Qom- 
missioner of Income-tax, should not require 
the Commissioner to refer a question of 
‘law which does not directly arise in the 
case and which is not decisive of the case, 
We are not prepared to allow this conten- 
tion to be raised at this late stage. The 
assessment of the petitioner bas proceeded 
all along upon the footing that the peti- 
tioner received the sum under assessment 
asa member of a Hindu undivided may, 
if in law she could be regarded as such. 
The question whether the income under 
assessment has been received as a member 
of the joint Hindu family is dependent 
upon whether she is such amember or not. 
At no stage of the case it was hinted that. 
she received thie money in any other capas 
city or in- recognition of any other right, 
The only questicn addressed by the Income- 
tax Officer to the ‘alugdar was whether 
she was a member of an undivided family 
ornot. He never entertained any doubt 
as to her receiving the money in the right 
of a Hindu widow in family, Further, go 
question? was raised either before the Court 
of Appeal or before the learne@ Oommise 
sioner of Incomertax, and itis tod? late to 
raise that question now. The learned 
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Commissioner himself in para 3 of his 
judgment has observed as follows :— 

“I would have gladly referred it for the decision 
ofthe Hon'ble the Ohief Court had it not been for 
the fact that inthe circumstances stated above no 
reference would lie to the Hon'ble Court." 


He was of opinion that there were no 
proper proceedings under s, 31 and, there» 


fore, the learned Commissioner abstained ° 


from making a reference. We bave shown 
above thatthe view of law iaken by the 
learned Commissioner is not correct. 

We, therefore, allow the applications and 
require the Commissioner of Income-tax to 
draw up the statement of the case and refer 
it with his own opinion thereon to this 
Oourt. 

The applicant will get costs of these 
applications from the opposite party. 


8. Applications allowed. 


PATNA HIGH COURT 

Appeal From Appellate Decree No. 474 

of 1938 
September 5, 1939 
ROWLAND AND UBATPBBJI, JJ. 
Saiyid SADIK REZA— APPALLANT 
VErsus 
BIBHUTI BHUSAN SAHA— 
RESPONDENT 

Principal and agent —Accounts — Buit for—Obliga- 
tion of either party tneludes payment of balance 
found on taktng accounts — Accounts taken and 
adjusted—Spectfic sum found duefrom principal to 
agent—Agent has right to sue—Cause of action arises 
from fact of adjustment of accounts—Time runs from 
dateof adjustment. 

Where a relation between the parties ia that of a 
principal and agent the accounts between them are 
mutual, running and current accounts. The essentials 
ofa mutual, open and current account are the 
reciprocity of dealing and the right to mutual demand; 
where these are the relations between the parties, an 
account to be a settled account need not, be signed 

rovided that itis submitted to the party sought to 
be made liable on it and he has by words or by his 
conduct acquiesced in its correctness. Until an 
account is stated between the parties, the right of 
either of them is to bring a suit for account and to 
have accounts taken. But once account has been 
stated, the party in whose favour there is a credit 
balance has the right to sue for the balance due to 
him. As between 8 principal and agent the obliga- 
tion of either party is not confined to the rendering 
of accounts but includes also the payment of any 
Balance which might be,found due on taking accounts 
and where accounts are taken and adjusted and a 
specific sum found due from the principal tothe 
agent, the agent then has a right to sue forthwith 
for recovery of the money. In sucha case a cause of 
action arises to the plaintiff from the fact of adjust- 
ment of account and time begins torun from the date 
of the adjussment. Haji Abdul Rehman Shirazi v. 
Hajee Bibe(4) and Kesho Prasad Singh v. Sarwan 

(7), reliedon, Marimuthu Pillat v, Saminasha 
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Pillai (5) and Jalim Singh Srimal v. Ohoonee Lat 
Johurey (6), referred to. Suraj Prasad Pandey v. 
Boucke (1), Shankar v, Mukta (2) aud Ganga Prasad v 
n ae (3), distinguished. [p. 831, col 2; p. 832, 


A. from a decision of the District Judge of 
Santal Parganas, dated April 19, 1938, 
reversing a decision of the Munsif. at 
Rajmahal, dated December 23, 1935. 


Messrs. B. N. Mitter and A. K. Mitter, 
for the Appellant. i 


Messrs. S. M. Mullick, 5. C. Mazumdar 
and Ramanugrah Narain Singh, for the 
Respondent. ; 

Rowland, J.—Tne appellant is the 
manager of awagf estate. He was defene 
dant in the suit which was for recovery 
of asum of Rs. 1,860-8-0 and compensation 
of Rs. 200 which the plaictif claimed in the 
following circumstances: The plaintiff's 
father Rasaraj Saha was gomasta under the 
estate for a number of years and had given 
accounts of his collections and expenditure 
which were adjusted upto the end of the 
year 1330. He continued to be gomasta 
his death which occurred op 
Agrahan 3, 1334 B. S. corresponding tc 
November 19, 1927. At that time the 
accounts for the years 1331-1333 and part of 
1334 had not been submitted or adjusted. 
After his death the plaintiff, hisson Bibhuti 
Bhusan Saha carried on in his place and was 
formally appointed in Magh 1334 B. S. -The 
plaintiff submitted his father’s accounts of 
the years. 1331-1333 on September 27, 1928. 
The accounts were received by the defen- 
dant's record-keeper and am-Mukhtear 
Gopal Kristo Das, a copy being returned 
to the plaintiff with acknowledgments of 
receipts of each set of papers signed by 
Gopal Kristo Das. The balance due from 
the estate to the plaintiffs father at the 
end of 1333 was according to the plaintiff 
Rs, 1,860-8 0, Thereafter on October 5, 1929, 
the plaintiff submitted his account for 1334 
receipt of which was again acknowledged 
in writing by Gopal Kristo and a copy 
returned to the plaintiff which is Ex. 7. 
At the close of this account, balance was 
struck and it was found that for the year 
1334 there was a net balance of Rs. 1,786-3-3 
dus from the plaintiff tothe estate. The 
result of deducting this balance from the 
previous balance of Rs. 1,860-8-0 due from 
the estate to the plaintifi’s father was that 
Rs. 74-4-9 was the balance due to the plain- 
tiff from the estate. The plaintiff retained 
in his hands the sum of Rs. 1,786-3-3 which 
was the excess of receipts over expenditare 
during the year 1544 only. The estate 
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«ough its servant Saiyid Mohsan Reza 
atituted a criminal prosecution of the 
aintiff under s. 403 of the Indian Penal Oode 
macging that he had mieappropriated this 
«tire sum of Rs. 1,78¢-3-3, The plaintiff 
cought into Court the entire amount on 
inuary 22 1931. and the case is described 
having been compromised which I 
«ppose means that the prcsecation was 
Jandoned, the case not being compound- 
le. Then the plaintiff brings this suit on 
sptember 25,1931, to recover the sum of 
1. 1,860-8-0 as due tohis father at the close 


i 1333 and due to himself on the basis of. 


6 adjustment made on September 27, 1928, 
1d also ccmpensation by way of damages 
: Re. 200 only for having withheld the 
nount without justification. The defendant 
Mleaded that he was not liable to pay anj- 
dng to the plaintiff substantially on the 
lowing grounds that there had been no 
Ijustment of account on either of the dates 
leged; that the suit was malicious having 
aen inatituted in revenge for the prosecution 
: the plaintiff by the estate; that on a proper 
“amination of the account it would be 
und that a large sum is due from the plain- 
ff to the estate, and finally, that the suit 
as barred by limitation, It should have 
een brought within three years from the 
eath of Rasaraj Saha which occurred on 
Movember 19, 1927, Of the issues raised, 
ontest centred on the questions whether 
20 plaintif had a cause of action; whether 
16 suit was barred by limitation and 
yhether there had been any settlement and 
Ijustment of account between the parties 
mn September 27, 1928. The frat Court 
eld that there had been no such adjusts 
rent; that time must run from the death of 
saraj and accordingly that the suit must 
ail both on the merits and as being barred 
sy limitation. On appeal this decision was 
versed. The District Judge found that 
n the plaintiff's copy of the account for 
333 there was a note to the effect that 
“be upshot was excess of expenditure to 
he extent of Rs, 1,860-¥-0: that is to BAY, 
Ebat on the basis of the account this sum was 
hat it was due from the estate to the plaintiff, 
whe entry was in the writing of a moharrir 
$ the estate named Bhuban Ohandra Das. 
Ni was unsigsed and the plaintiff's case 
was that it was made in the presence and 
under the orders of Gopal Kristo Das that 
im-Mukhtear of the defendant. The District 
Judge finding that Bhuban Mohan Das was 
still in the respondent's service came to the 
sonclusion that Bhuban Mohan had an 
suthority to state the accounts on behalf of 
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the defendant-respondent's estate and had 
duly made the entry which he held to 
be undoubtedly a statement of accounts 
between the parties, As regards limitation, 


„he held that the plaintiff was entitled 


to count time from the date of this state- 
ment of account and on the defendant's 
feilure to give the plaintiff credit for the 
amount due, the plaintiff was entitled to 
sue within a period determinable with 
reference to Arf. £15 of the Limitation Act, 
In second appeal it has been Pointed 
out that neither s. 19 of the Limitation 
Act nor Art, 61 of the Schedule aan be 
invoked in favour of the plaintiff; that 
8, 19 only applies when the acknowledgment 
of liability has been made in writing 
signed by the party either personally or 
by agent; that for Art. 64 the period 
begins when the accounts are stated in 
writing signed by the defendant or his 
agent; and it is said that the absence 
of a signature of Bhuban Mohan Das ig 
fatal to the plaintiff's claim to save limitae 
tion by reference to the date on which the 
accounts were presented and accepted. If 
18 said that there was no real statement 
of account between the parties, and for 
this, reference was made to Suraj Prasad 
Pandey v. Boucke (1), and some other cases 
Shankar v. Mukta (2), Ganga Prasad y. 
Ram Dayal (3), All these cases, however, 
are cases of transactions between a creditor 
and his debtor. There might have been some 
payments made from time to time by the 
debtor in reduction of his indebtedness; but 
the nature of those accounts throughout wag 
that the debtor was indebted and the cause 
of action was the debt and not an acknowe 
ledgment ofit. The present case seems to- 
be on quite a different focting as the whole 
basis of the relation between the Parties wag 
that it was a relation of principal and agent, 
the accounts between whom are mutual, 
Tunning and current accounts. The essen- 
tials of a mutual, open and current account 
are as held in Haji Abdul Rahman Shirazi 
v., Hajee Bibi (4), the reciprocity cf deal- 
ing and the right to mutual demand; where 
these are the relations between the parties, 
an account to be a settled. account need 
not, it was there held, be signed provided 
that it is submitted to the party sought to’ 
be made liable on it and he has by words or 
by his conduct acquiesced in itg correctness, 


Until an account is stated between the 
1)1 P LT 180; 54 Ind. Oas. $79; 5 P L J 3TG; 8 U p 
LR (Pat.) 205; A IR 1920 Pat, 161, | 
2) 22 B 513, à 
i 23 A 502; A W N 1901, 150, i 
(4) 7 Bom, LR 151. 
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opinion fail, and forthe rest, the matt 
is concluded by the findings of fact. 
I would dismiss the appeal with costs, 


Chatte rji, J—I agree. 
Appeal dismissed. 
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parties, the right of either of them is to 
bring a suit for account and to have 
accounts taken. But once account has been 
stated, the party in whose favour there is a 
credit balance has the right to sue for the» 
balance due tohim. It wasso heldin the B. 
Madras High Oourt also in Marimuthu 
Pillai v Saminatha Pillai (5). It was sai® 

“The allegation of partnership dealings and of 
settlement of accounts between the partners followed 
by a promise on the part of one partner to pay 
a liquidated sum tothe other amounts to a contract 
supported by good consideration and the law does 
not require it to bein writing.” 

The case of an adjusted account between 
partners was considered in the Oalcutta 
High Court in Jalim Singh Srimal v. Choonee 
Lal Johurey (6), The parties had agreed 
to dissolved their partnership; they had 
formulated a basis of settlement; accounts 
were thereafter examined between them 
and 8 final adjustment was made on August 
20, 1906. It was held that limitation did 
not run from the date on which the part- 
nership itself terminated but that the 


MADRAS HIGH COURT 
Civil Miscellaneous Petitions Nos, 5512, 
5513 and 5514.of 1938 
February 8, 1939 eT 
LrAOH, O. J. AND SOMAYYA, d. 
O. R. BALANAGAYYA OCHETTI— 
PETITIONER 


VvETSUS - 
OCHETTI VARADARAJULU CHETTI 
AND OTHERS — RESPONDENTS 

Oivil Procedure Code (Act V of 1908), O. XL 
r. 4—One question common but other questions n 
so—~—Consolidation, if can be ordered. 

The fact that there is a common question does n 
entitle a petitioner to an order for consolidation whe 
there are other questions which are not commo: 
The basis of an order for consolidation must be th: 


adjustment gave rise to a fresh cause of 
action from the date on which it was mede. 
A case between principal and agent was 
considered in Kesho Prasad Singh v. Sarwan 
Lal (7), From this decision it would appear 
that as between a principal and agent the 
obligation. of either party is not confined 
to the rendering of accounts but includes 
also the payment of any balance which 


might be found due on taking accounts 
and where accounts are taken and adjusted 


and a specific sum found due from the 
agent to the principal,the principal then 
has a right to sue forthwith for recovery 


of the money. There can be no difference 


in principle between that case and the 


ease in which on striking account the 


balance is found payable to the agent rather 
than to the principal. From these decisions 


it would seem to follow that a cause of action 


arose to the plaintiff from the fact of 
adjustment of account on September 27, 
1928. I do not wish to whittle away the 
principle that ordinarily as between a debtor 
and creditor an acknowledgment does not 
create any liability but merely keeps an 
existing liability alive and the creditor 


the two suits involve substantially thesame que 
tions. 

Order XLV, z. 4, Civil Procedure Code, says thi 
suits “may!” be consolidated. It does not say thi 
they shall be consolidated. Therefore the Uou: 
is not bound to grant an order for consolidation. 


O. Misc. P. for leave to appeal to H 
Majesty in Coancil. 


Messrs. T. R. Venkatarama Sastri an 
B. V. Viswanatha Iyer, for the Petitioner, 


Mr. A. Srirangachariar, for the Respor 
dents. 


Leach, C.J—We have before us'tw 
applications for certificates permittin 
appeals to His Majesty in Oouncil and fo 
an order consolidating the two appeals 
The appeals were heard together and dea) 
with in one judgment. In the trial Oou 
the suits were tried together, but ther 
were separate judgments. ‘The first sui 
was 0.8. No. 56 of 1933 of the Oourt o 
the Subordinate Judge, Salem and wa 
filed by respondent No. 2 for the dissolt 
tion of a partnership with the petitione 
and the taking of the partnership accounte 
He valued his relief at Rs. 6,000. Th 


suing. for his debt has his original cause 
èf action to sue op; but the point is that 
the principle does not apply to this case, 
The points taken in appeal that the plain- 
tiff had no cause of action and that the 
suit- is barred by limitation both in my 

(5) 21 M 366, 

(6) 15 O WeN 882; 11 Ind, Oae. 540. 

(7) 35 Oe J $35; 40 Ind.: Cas. 359; 21 O W-N 591; 
AIR 1917 Oal 156, a wi 


petitioner denied that the partnership eve 
existed. The second suit was O.N. No, 5 
of 1933 of the Oourt of the Subordinat 
Judge, Salem, and was filed by the peti 
tioner against both respondents. Respor 
dent No. 1 is ths father of the responden 
No. 2. In this suit the petitioner allege 
that he had paid to the respondents variou 
sums of mchey with the directions that the 
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«uld be paid to one Raja Hanumappa 
hetti in discharge of his indebtednegs to 
m. The petitioner said that the moneys 
id not been paid over to his creditor 
scording to his direction and that he had 
zen compelled to pay twice over, On this 
soting the petitioner asked for a decree for 
5. 6,436-0-0 against respondent No.1 and 
decree for Rs, 802-:-0 against respondent 
0. 2. The suits were entirely different, but 
re was a common question, namely 
hether, there hal been a settlement of 
atters in dispute between the petitioner 
id the respondent. It was said that the 
asputes had been settled by a third party 
ad that the terms of the settlement had 
sen embodied ın a letter marked as Ex, O. 
he Subordinate Jadge held that there had 
3en no settlement and dismissed respon- 
ant No. 2’6 suit, but in the petitioners’ suit 
3found for the petitioner and granted 
im a decree for Ks 7,924-4-4. Kespon- 
ant No. 2 appealed to this Court ia Appeal 
0, 275 of 1934 against the dismissal of 
is guit and both tne respondents appealed 
1 Appeal No. 288 of 1934 against the 
3cree granted to the petitioner. 

The judgment of this Court recognized 
1at all questions were not common to the 
Vvo'suits but allowed both the appeals on 
le ground that a settlement had in fact 
een arrived at, The petitioner contends 
lab in these circumstances he is entitled 
' certificates permitting appeals to His 
{ajesty in Council and an order consolidat- 
ig the two appeals. Order XLY, rf, 4, 
ivil Procedure Uode, states that for the 
urposes of pecuniary valuation, -suits 
ivolving substantially the same questions 
oy determination and decided by the same 
udgment may be consolidated; but suits 
ecided by separate judgments shall not 
e consolidated, notwithstanding that they 
lvolve substantially the same questions 
yr determination, Totalling: the values 
laced on the respective claims the suils, if 
onsolidated, would comply with the con- 
ition with regard to value, but this does 
ot meao that the petitioner is entitled to 
ertificate permitting him to appeal to the 
'rivy Ooancil. Order XLV, r. 4, requires that 
he questions for determination in both suits 
hau substantially be the same. Now there 
3 one common question, namely the ques- 
ion with regard to the settlement, but 
here are other questions which are not 
ommon and if the question with regard 
2 the seitlement is answered in the way 
hat it was answered by the Subordinate 
udge, it would involye the decision of the 


184—105 & 108 
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questions which are not common, The fact 
that there is a common question does not 
entitle a petitioner to an order for consolida- 
tion when there are ether questions which 
The basis of an order for 
consolidation must be that the two suits 
involve substantially the same questions. 
Phis is not the position here.. Moreover, 
the rule says that suits “may” by consolis 
dated. It does not say that they shall be 
consolidated. Therefore the Oourt ia not 
bound to grant an order for consolidation. 
Bat apart from the question of discretion 
the present cases do not come within the 
Tule, and this decides the matter. The 
applications will be dismissed with costs 
in the first application (No. 5512 of 1938), 
Memorandum: of costs will follow. 

ND. 


Application dismissed. 





ALLAHABAD HIGH COURT 
First Appeal No. 43 of 1937. 
August 1, 1939 
Taom, O. J. AND Ganga Nata, J. 
HIRA LAL AND orage3—DarenpDANts— 
APPELLANTS 
VETEUS 
PYARE LAL-—PLAINTIFE AND OTHERS— 
DEFENDANTS —KgsPONDENTS 
Hindu Law—Joint family—Oo-parcener entirely 
excluded from enjoyment of family property, whe- 
ther entitled toan account of incomeof property. 
As a general rule, no co-parceher ia entitled to 
call upon the manager to account for his past 
dealings with the joint family property, unless he 
establishes fraud, misappropriation or improper 
conversion, Bat a co-parcener who is enti ex- 
oluded from enjoyment of the family property is 
entitled to an account ofthe income derived from 
the family property and to have his share of the 
income ascertained and paid to him. In other 
words, he is entitled to what are called mesne pro- 
fits. Raja Venkata Rao v. Court of Wards (|) and 
Appa Rao v. Court of Wards (2), relied on. 
F. A. from the decision of the COivil 
Judge, Bulandshahr, dated November 11, 
1936. 


Mr. S. P. Sinha, for the Appellants. 
Mr, C. B. Agarwala, for the Respondents. 


Ganga Nath, J. — This ds defendants’ 
appeal and arises out of a suit brought 
against them by the plaintiff-respondente 
for partition of the property described in 
the plaint and for accounts from August 16, 
1921, to the date’of the suit. The plaintiff's 
case was jhat the family was joint, that his 
share was one-third and that he nad been 
excluded from the enjoyment of the joint 
family property by the defendants, ‘The 


a34. 
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relation of the parties will appear from the 8 co-parcener who is entirely excluded fro 


following pedigree : 


BHOLA. NATH 
{ | 
Saheb Ram=  Khawani Ram Mohan Lal 
Musammat | | 
Hardei Chiranji Lal, Hira Lal,” 
a defendant defendant 
_ Durga Prasad= No. 2 No 1 
' Musammat | | 
Ohampa Devi Ratan Lal, Lakshmi 
. (widow) defendant Ohandra, 
| No. defendant 
defendant | No. 6 
No. 2 | 
party Chandra Kiran, Hari 
| defendant Shanker, 
Pyare Lal No. 4. defendant 
“ (adopted No. 5, 
son) 
plaintiff. Po 
| 
Ram ee Ohandra 
defendant Bhan 
No, 7. defendant 
0. 8. 


Durga Prasad died on August 15, 1921. 
He left a will under which he authorized 
his widow, Musammat Ohampa Devi, to 
adopt ason. She accordingly adopted the 
plaintiff in February, 1924. In 1924, a suit 
was. brought by. Hira Lal for.a declaration 
that the plaintiff had not- been adopted by 


‘Musammat Chanipa Devi and that the 
The suit was ultie. 


adoption was invalid. 
mately dismissed in 1928 by. this Court. 
The plaintiff became major on July 11, 1932. 
He brought the present suit on August 11 
1933.. The defendants admitted the plain- 
tif's share, but contended that the plaintiff 
was not entitled to any accounts. The 


learned Civil Judge has found that the 


plaintiff has been entirely excluded from 
” theenjoyment of the joint family property 
and was entitled to accounts from Feb- 
tuary 1924 till the date when the Receiver 
took charge of the joint family property. 
There is no dispute about the partition of 
the property, as the parties themselves 
prepared lote, which were allotted to them 
according to their choice. The only dis- 
ePute is about the liability of the defendants 
to render accounts: It has been contended 
on behalf of tLe appellants that the defen- 
dants are not liable to render any account. 
-As a general rule, Do co-parcener is entitled 
call upon the manager to accovht for hig 
past dealings with the joint family pro- 
perty, unless he establishes fraud, mis- 
appropriation or improper eonversion. But 


enjoyment of the family property is entitl 
to an account: of the income derived frc 
the family property and to have his sha 
of the income ascertained and paid to hit 
In other words, he is entitled to what a 
called mesne profits. This prop2sition | 
based on the decision in Raja Venkata Re 
v. Court of Wards.{1) and Appa Rao ' 
Court of Wards (2). There their Lordship 
of the Privy Council awarded a decree fc 
mesne prefits from the time of his disptêse 
sion to a co-parcener who had been di 
possessed from the joint family propert, 
In order to ascertain the amount of mesr 
profits it is necessary to go into accounts : 
the income of the family property, ar 
thus a co-parcener who is entirely exclade 
from enjoyment of the joint family pr 
perty becomes entitled to an account fro, 
ae co-parceners who remained in possessic 
it. 

The question that remains for determ: 
nation therefore is whether the plaintif ws 
entirely excluded from the enjoyment c 
the joint family property and, if Bo, wher 
It has been contended on behalf of-th 
appellants that the plaintiff was not excluo 
ed from the enjoyment of the joint famil 
property inasmuch as his mother, who wa 
his natural guardian during the period c 
his minority, received certain sums C 
money from August 3, 1922, to November 23 
1932. (His Lordship then discussed th 
evidence and held that the plaintiff we 
entirely excluded from the enjoyment of th: 
family property and the judgment com 
cluded). This being so, he is entitled t 
an account of the income of the property 
There is no forcein this appeal. It is there 
fore ordered that it be dismissed witi 
costs. ` 

5. Appeal dismissed. . 

(1) 2 M128; 7 I A 38; 4 Sar. 81 (PO). 

(2) 5 M236; 9I A 125; 4 Sar. 345 (P O). 
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OUDH CHIEF COURT i 
Civil Miscellaneous Appeal No, 88 of 1936 
September 20, 1939 
THomas, O. J. AND RADHA KRISANA, J. 
MAHADIN AND vTunRs—~PLaINTIFFS— 
APPELLANTS ; : 


VETEUS 
HOSHRAM SINGH AND OTHERS—- 
DBEFENDANTS— RESPONDENTS 5 
Oudk Rent Act (XXII of 1888), ss. 124-0, 124-D= 
Sutt in Civil Court for recovery of excess revenus pat 
—Obfection to jurisdiction of Court taken in tria 
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Court—8_124-O and D apply—Trial Court dismissing 

sust on ground of jurisdiction—No. material on 

Terora Jor determination of sutt—Duty of Appellate 
ouri. 

Where in a suit for the recovery of excess of 
Tevenue paid by the plaintiff the objection relatin 
to the entertainability of the sjit by the Oi 
Court is taken in the Court of first instance, the 
provisions of s. 124-O and 124-D of the Oudh Rent 
Act, apply and when the trial Court comes to the 
conclusion that the suit is not cognizable by the 
Oivil Court and dismisses it, the Appellate Court, 
in appeal should remand the suit to the Oourb in 
whigh the suit wa8 instituted or to Bome other 
ĉompetéùt Court instead of returning the plaint 
When there are no materials on the record which 
are necessary for the determination of the suit. 
*-Q. Mise, A. against the order of the 
E Judge, Unao, dated August 24, 
1936. 


Messrs. Hyder Husain and H, H. Zaidi, 
for the Appellants. 


Mr. R D. Sinha, for Respondents Nos. 1, 
16, 36, 38 and 44. 


Judgment.—This is an appeal against 
an order passed by the learned District 
Judge of Unao, returning the plaint to 
the plaintiffs. 

The suit was for the recovery of excess 
of revenue paid by the plaintifs, which 
was on their allegation due from the 
defendants. The suit was instituted in the 
“Oourt of the Munsif of Unao. Some of the 
defendants took an objection that the suit 
was not cognizable by the Civil Court. The 
Nearned Munsif came to the conclusion on 
the basis of an authority of this Oourt in 
Rama Nand and another v. Lal Behari (1), 
reported in 1935 O. W. N. 350, that the suit 
was not cognizable by the Oivil Court and 
instead of ordering the plaint to be returned 
as he should have done, he dismissed the 
Buit. 

In appeal the learned District Judge 
set aside the order passed by the learned 
Munsif and ordered the plaint to be returned 
to the plaintiffs. 

In appeal before this Oourt it is con- 
tended that in view of the provisions of 
8. 124-D of the Oudh Rent Act, the proper 
order for the learned District v udge was not to 
returo the plaint to the plaintiffs but to 
remand the suit either to the Gourt where 
it was instituted or to any other Oourt 
competent to entertain it. 

The law on the point is contained in 
8. 124-B to s. 124-D of the Oudh Rent Act. 
[n the present suit, the objection relating 
io the entertainability of the suit by the 
Jivil Court was taken in the Gourt. of first 


q 1935 O W N 350; 154, Ind, Oas. 704;(1935) R 
2 160; 7 R O 49% A IR 1985 Oudh 923, 
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inetance, and, therefore, the provisions of 
68. 124 O and 124-D would apply. It is 
admitted that there are no materials on the 
record which are necessary for the determina- 
tion of the suit, and in that view it is not 
dispited on behalf of the respondents that 


ethe learned District Judge should have 


remanded the suit to the Court in which the 
suit was instituted or to some other compe- 
tent Court instead of returning the plaint. 
Toe learned Counsel for the parties are agreed 
that the suit should be remanded to the 
Court wherein it was instituted, ` 

We, therefore, allow the appeal, get aside 
the order passed by the learned District 
Judge and remand the case, acting under 
the provisions of s. 124-D of the Oudh Rent 
“Act, tothe Oourt of the Munsif of Unao, 
in which Oourt the suit was instituted, 
with a direction to proceed to try the suit 
according to law. Qosts in this Court and 
ia the trial Court will abide the result. 
The order of the learned District J udge 
as regards costs in his Court will stand. 


8. - Appeal allowed. 


CALCUTTA HIGH COURT 
Suit No. 836 of 1938 
August 12, 1938 


, BN, J `., 
RATAN BEHARI DATTA—Ptaintipe © 
VETSUS 
MARGARETHA HEH—Daranpant - 

Special Marriage Act (III of 1872), s. 23—Marriage 
celebrated under Act between a Hindu and a person 
not professing to follow any religton is null and void 
-—Sutt do declare that such marriage ts null and void 
can be brought tn High Court in tts Ordinary Original 
Civil Jurisdiction. 

According tos 2, Special Marriage Act, two cladses 
of persons only may be married under the Act, vis., 
(1) persons who do not profess any of the religions 
mentioned ın the first part ofs, 3, and (2) persons, 
each of whom professes one or other of the four 
religions Mentioned in the second part of the section. 
There cannot, therefore, be a marriage celebrated 
under the Act between a person who professes the 
Hindu religion and a person who does not profess any 


` one or other of the following four religions, viz. the 


Hindu, Buddhist, Sikh or Jain religion, A marriage 
between such parties is null and vgid and a suit for 
a aeclaration that such & marriage is-null and void 
can be brought in the High Oourt ın its Ordinary, 
Original Oivil Jurisdiction, Otto Guenter Wenken- 
bach v. Henrietta Violet Taylor (1), distinguished. 


Mr. Sekhar Bose, for the Plaintiff. 


Judgngent.—Tais is a suit by one Ratan 
Behari Dutt for declaration that the mare 
riage solemnized hetween him®and one 
Margaretha Heh is null and vaid. The 
parties went through a form of marriage 
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| ander the Special Marriage Act, Act III of 
‘1872. According to that Act, the parties 
have to make certain declarations in ac: 
' cordance with the terms of s. 2of the Act, 
- before the Registrar of Marriages appointed 
under Act III of 1872. The declarations 
made by the parties have been proved, 
‘Ratan Behari Dutt declared that he pro- 
fessed the Hindu religon, while Margaretha 
Heh declared that she did not profess the 
Ohristian, Jewish, Hindu, Muhammadan 
Parsi, Buddhist, Sikh or Jain religion. In" 
ghort, she did not profess to follow any reli- 
_ gion at all, They made other declarations 
“ which are not materialfor the purposes of 
this suit. The plaintiff says that this 
“marriage is null and void inasmuch as it 
‘offends ugainet the provisions of s. 2, 
Special Marriage Act. 

In my opinion, the contenton on behalf 
| of the plaintiff must be given effect to, Sec- 
' tion 2, Special Marriage Act, consists of two 
portions. Under the first portion, persons 
‘who do not profess the Ohristian or Jewish 
or Hindu or Muhammadan or Parsi or Bude 
dhist or Sikh or Jain religion are permitted 
to be married under the Act, The present 
case does not come under this part of the 
section inasmuch as Ratan Behari Dutt has 
declared that he professes the Hindu reli- 

ion. The next part of the section permits 
the marriage of persons, each of whom pro- 


fesses one or other of the following reli» 


gions, namely, the Hindu,- Buddhist, Sikh 
or Jain religon. It is clear from the sec 
tion therefore that two classes of persons 
-only may be married under this Act, viz., 
(1) ° persons who do not profess any of ar 
‘Teligions mentioned in the first part of s. 
and (2) persons each of. whom ae 
-one or other of the four religions mentioned 
‘in ‘the second part of the section. There can- 
‘Tot, therefore, be a marriage celebrated 
under this Act between a person who pro- 
fesses the Hindu religion and a person who 
“does not profess any one or other of the 
following four religions, viz.,the Hindu, 
. Buddhist; Sikh or Jain religion. In the 
present case, the plaintiff professed the 
‘Hindu religion while the defendant profese 
sed none of the last-mentioned four reli- 
gions, see being so, the marriage is unll 
voi 

The case is an undefended one, but 1 
consider that it is necessary to pronounce 

a judgment at seme length in view of the 
Saportance of the questicn involved. There 
can be ng doubt that the Marriage Regis- 
trar didnot understand the true import of 
6.7, Special Marriage Act, with the’ result 


that he allowed two persons to go throug! 
a form of marriage which marriage is nov 
found to be null and void, [ need hardi; 
say that itis of the utmost importance tha 
eases of this kind should mot recur and . 
trust that Marriage Registrars will be‘dul: 
instructed in such a way as to preven 
their performing invalid marriages of hi 
description. Learned Counsel appearing 01 
behalf of the plaintiff very preparly dres 
my attention to the see a Otta Guente 
Wenkenbach v. [enrietta Violet Taylor (1 
wherein a contention was raised that i 
the circumstances of that case the sui 
should have been brought in this Court i 
its Matrimonial Jurisdiction and not in it 
Ordinary Original Civil Jurisdiction. Tha 
case, however, is clearly distinguishab] 
from the present one and in my opinio 
the present case hasrightly been brougt 
in this Court in its Ordinary Original Oivi 
Jurisdictions The marriage of the plaintil 
is declared null and void. The suir is de 


' ereed. There will be no order for coats. 


B. | Suit decreed, 
(1) 410 WN 270n. 


BOMBAY HIGH COURT ` 
Civil Reference No. 15 of 1938 
' March 20, 1939 
BRAUMONT, O. J. AND B, J. WADIA, J. 
COMMISSION BR or INCOME: TAX 
BOMBAY 
TETEUS 
D. R. NAIK— AesRS99sER 

Income Taz (Act XI of 1922), ss. 34, 35, 6, 9 
Assessment, when becomes final and conclusive: 
Fact that mistake might be remedted under a. 3 
if prevents assessment being altered under s. 34 
Words “if for any... ....too low", whether cov 
mistake of law occurring in original assessment: 
Whole income of assessee derived from tmmovab 
property subject to charge for maintenance 
females in joint family—Amount paid as alloi 
ances, if should be deducted from total income 
time of assessment. 

Until the time limited for alter the assec 
ment under s. 34or s. 35, Income Tax Act, h 
expired, it cannot be said that the asseasme: 
has become final and conclusive. 

The fact that a mistake might be remedie 
under s. 35, Income Tax Act, is no reason why t] 
assessment should not be altered under 8. 
the case falls within that section. Sections 34 ar 
35 are not mutually exclusive. 

The words of s. 34, Income Tax Act, are ve 
wide and the words “jf for any reason the asses 
ment is too low,” are wide enough to cover 
mistake os in the original assessment. 

The .assesss assessed as & member sf 
Hindu joint family, although he was the w 
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surviving cO-parcener, because the High Court 
hed held that in such a casa he was entitled 


to be so assessed, but subsequently, the Privy 
Oouncil took a different view and held the asseasee 
in such a case was liable to be assessed as an 
individual: 

Held, that the words of s. 3i were wide enough 
to -cover such a mistake as existed in the present 
case and the Income Tax Officer was entitled to 
take action under s. 34 with a view to re-asseas 
the assesses to super-tax as an individual 

Where an assessee derives whole of his income 
from immovable property which is subject to a 
charge for maintenance sila ên payable to certain 
female members of the joint family under a decree 
of the Court, the amount paid by the assesses 
By yey of maintenance allowance should be deduct- 

from the total income of the assessee at the 
time of assessment although charges ofthis sort do 
not fall within the language of s. 9. The real 
income, which is liable to tax, is the income subject 
to the deductions in respect of the charges. Bejoy 
Singh Dudhuria v. Commissioner of Income-taz, 
Calcutta (1), followed. 


O. Ref. made by the Commissioner of 
Inceme-tax, Bombay. 


Mr. M. C. Setalvad, Advocaté-General 
for the I. T. Commissioner. 


Sir Jamshedji Kanga, for the Assessee. 


Beaumont, C.J.—This is a reference 
by the Commissioner of Income-tax under 
B. 66 (2), Income Tax Act, raising two 
questions : 

(D) Whether on the facts of the case, the Income- 
tax Officer was entitled to take action under s. 34 of 
the Act with a view to re-agsess the assessee to super- 
tax as an individual ? (2) Whether the asseasee is 
entitled to a deduction of Rs. 7,260 from the total 
income on account of maintenance allowances paid 
under adecresof a High Court to certain female 
members of the Hindu family to which he belongs?” 


The learned Oommissioner answered 
the first question in the affirmative and 
the second in the negative. So far as the 
first question is concerned, the facts are 
that the essessee was assessed for the 
year 193¢-37 on July 1, 1936, the assess 
ment being based on the income of the 
preceding year, which expired on March 
31, 1936. Thenin Februery, 1937, there 
wasa supplementary assessment, because 
lt was found that the incomeof a house 
had been omitted from the original 
assessment, and the final assessment was 
at a sum of Rs. 1,67,260, which was duly 
paid, That assessment was based on the 
view that the assessee was the last surviv- 
ing cceparcener of a Hindu joint family, 
which stillexisted and was assessable as 
such. On September 27, 1937, the assessee 
was served with a notice under s. 34, 
alleging that he had been assessed at too 
low arate forthe purposes of super-tax, 
because. in assessing: the super-tax the 
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assessee had been allowed a deduction of 
Rs. 75,000 as a member of a Hindu joint 
family, whereas as an individual he would 
only have been allowed a deduction of 
Rs. 30,00. Tae object, therefore, of the 
notice unders 34 was to assess to supers 
tar the sam of Rs. 45,000. Section 34 
provides, so far as material, that if for any 
reason income, profits or gains charges 
able to income-tax has been assessed at 
too low a rate, the Income-tax Oficer may, 
at any time within one year of the endof 
that year, serve a notice and proceed to 
correct the mistake. Super-tax is charge- 
able under s. 55, and, by virtue of the 
provisions of s. 58, s. 34, is applicable sto 
assessments to super tax. The reason why 
the assessee was assessed asa member of 
a Hindu joint family, although he was the 
sole surviving Co-parcener, was because this 
Court had held that in such a case he was 
entitled to be so assessed, but subsequently, 
the Privy Council took a different view. 
So thatthe mistake, which resulted in 
the original assessment, was a mistake of 
law, for which the learned Oommissioner 
of Income-tax had some justification. The 
words of s. 34 are very wide and say that 
“if for any reason the assassment is too 
low,” I think those words are wide 
enough tocover such a mistake as existed 
in the present case, and I see no reason 
therefore why afresh assessment should not 
be made uader s. 34. p 

It is suggested by Sir Jamshedji Kanga 
for the assessee that the assessment to ine 
Come-tax had become final and conclusive 
for the purposes of income-tax by paye 
ment of the tax and therefore under s. 56 
it was also final and conclusive for the 
purposes of super-tax. But the fallacy of 
that argument lies in saying that the 
assessment had become final and conclu- 
sive for the purposes of income-tax, 
because the assessment might have been 
Corrected under s. 31 ina proper case for 
the purposes ofincome-tax, and until the 
tim3 limited for altering the assessment 
under s, 34 or 8.35 has expired, I think it 
cannot be gaid that the assessment has 
become final-and conclugive. [t is also 
suggested that this is really a mistake, 
which ought to have been remedied under 
s. 35, but even if that be so, the fact that 
a mistake might be remedied under 8, 35, 
is no reason why the assessment should 
not be altered under s. 34, if the qase 
falls within that section. I see no reason 
for supposing that ss. 34 aad 35 are 
mutually exclusive. In my ‘judgment 
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e ejected except on the conditions presaribed by 
redler ge Dakahyani Dassi v. Mono Raut (4), 
erred to 


A. from a decision of the District 
Judge of Darbhanga, dated July 24, 1936, 
affirming a decision of ths Munsif at 
Samastipur, dated December 22, 1934. 


A. from a decision of the Additional Dist- 
rict Judge of Darbhanga, dated March 6, 
1937, confirming a decision of the Munsif, 
Samastipur, dated July 25, 1935, 


` Messrs. L, K. Jha and R. Chowdhury, for 
thé Appellants. 


Messrs, B. P. Sinha and Brahmdeo 
Narain in all, Mr. G. P. Sahi in No. 16, 
Mr. K. J. Lal in No. 24 and Mr, S. Srie 


vastava, in No. 678, for the Respondents. 


James, J.—These are twelve appeals 
eleven from the decision of the District 
Judge of Darbhanga and one from the 
decision of the Additional District Judge. 
They all arise out of suits for ejectment 
of the cultivators in possession of portions 
of Plot No, 198 in Bakarpur. This village 
formally belonged jointly to the Maharaja 
of Darbhanga and the plaintiff whose 
property was partitioned at about the time 
of the preparation of the Record of 
Rights. Plot No. 198 the backwater of a 
river known as Daria Margang was left 
in joint posséssionof the two gamindars, 
The backwater gradually silted up and 
the defendants took possession of the land 
which formed adjacent to their holdings. 
[In some instances settlement was made 
on behalf of the Maharaja of Darbhanga 
vf newly formed lard within this plot, 
In 1929 there wasa second partition by 
which the eastern portion of the plot was 
allotted exclusively to the plaintiff. The 
Jourts below have found for those plots 
which lie adjacent to the existing holdings of 
ihe defendants that the néwly formed area 
128° become in each instance an accretion 
© the holding by virtue of the provi- 
sions of cl, (4) of Regulation XI of 1895 and 
‘or the rest that the settlements were made 
3y the Maharaja of Darbhanga in good 
aith and accepted in good faith by 
he tenants; acquiesced in hy the plaint- 
ff and that the defendants have acquired 
iccupancy right. 

Mr. L. K. Jha on behalf of the plaintiff- 
‘ppellant argues that in many instances 

provisions of Regulation XI of 1825 
annot properly be applied to these plots, 
ecause the holdings to which the newly- 
ormed Jand accreted were in many instances 
eld under the Darbhanga estate from the 
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time of the earlier partition, This argu- 
ment applies to the land with which we 
are concerned in Second Appeal Nos, 15, 
22, part of. the land of Second Appeal 
No. 24 and the land in Second Appeal 
No, 678. On the question of limitation ‘on 
which the findings of the Oourts below 
fre against the plaintiff, Mr. Jha sug- 
gests that the defendants could not pres- 
cribe fora limited interest and further 
that their possession should be regarded 
as having been annually interrupted by 
the andhon of the land. Where the 
defendants have been found entitled to 
hold by virtue _ of settlement, Mr. Jha 
argued that the defendants cannot pro- 
perly claim title by the fact that they have 
been inducted on the land by a co-sharer 
of the plaintiff. 

On the question of accretion I doubt 
whether the defendants can claim the 
benefit cf the provisions of al. (4) of 
Regulation XI of 1825, because in each 
instance the accreted portion lay under 
proprietors other than the proprietor of the 
parent holding. “The provisions of cl. (4) 
of the Regulation appear to contemplate 
that the parent holding and the accretion 
shall together form one single holding and 
that the estate of 
accreted land shall be exactly the same 
as the estate which he enjoys in the 
parent holding. This is not possible where 
the accreted land is held under proprietors 
other than the ‘proprietors of the parent 
holding; and it appears to be clear that 
the parent holding and the accreted land 
cannot form -one single holding and must 
be regarded as separate holdings. 


On the question of limitation, the res- 
pondents stand on _ stronger ground. 
Mr. Jha suggests that annual inundation 
have interrupted the tenants’ possession, 
but the Courts have found that these 
occasional floods have never been such 
as to interfere with the ordinary agricul- 
tural operations so that there has been 
actually no interruption of possession. 
Mere occasional flooding of this kind cannot 
be treated as estopping the running of 
limitation; Nand Lal Mahtoev. Rashdhari 
Lal (1). The ratyats entered 
possession of the land as 
and the findings of the Oourts below 
‘i er iderably over a 
sion for considerably UP 
twelve years against the plaintiff. The 


defendants are not, therefore, „liable ta i 


(1) 16 PL T 659 j 


the occupier in the: 


into Ż 
it formed** 


they have enjoyed such posses- 
period of. 


r 
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ejectment, The defendants claim “no 
more than the interest of occupancy ratyats, 
but possession of a limited interest in 
immovable property may be just as much 
adverse for the purpose of barring a suit 
for the determination of that limited 
interest, a8 adverse possession of a comp- 
lete interest in the property operates to bag 
a suit for the whcle property; Ishan 
Chandra Mitter v. Raja Ramranjan Cha- 
krabutty (2). 

This disposes of ‘Appeals Nos. 15, 16, 18, 
20, 21, 22 and 23. 
“In Appeals Nes. 17, 19, 25 and 678 
together with Appeal No. 24, the defend- 
ants claim title by settlement from the 
Maharaja of Darbhanga. Mr. L. K. Jha 
argues that under s. 99 of the Estates 
Partition Act a settlement by a single 
co-sharer cannot be treated as binding on 
another cc-sharer to whom the land may 
be allotted on partition. In Midnapore 
Zamindari Co., Ltd. v, Kumar Naresh 
Narayan Roy, 80 Ind. Oas, 827 (3) which 
has been cited by the learned Munsif, it 
was held by the Judicial Committee of the 
Privy Oouncil that a single co-sharer has 


no power to confer a right of occupancy: 


on a raiyat, butas the learned Munsif 


has pointed out, their Lordships remarked ' 


in that case that no evidence had been 
brought to their attention to show that any 
of-the raiyats in question had held any of 
the land in suit for twelve continuous 
years before suit, so as to be able toclaim 
right cf occupancy under s, 180 of the 
Bengal Tenancy Act. In the present cage 
the claim is not that aright of occupancy 
was ccnferred by the Darbhanga estate, 
but that aright of occupancy has accrued 
by operation of law underss. 20 and 21 
of the Bihar Tenancy Act. 

The Courts below have relied upon the 
decision in Dakahyant Dassi v. Mono Raut 
(4) and have found that the Dharbanga 


estate was Managing this property in gocd. 


faith and that the raiyats in good faith 
accepted setilement from the estate, and 
furtLer that the plaintiff acquiesced in 
the settlement when it was made. It 
appears to beclear that the settlements 
were made ın “the ordinary course of 
management and that this settlement of 


(8) 20 L J 126. : 

' (3 d. Oas. £27; A IR 1924 P O 144; 86 Bom. 

RSL 47M Ld 23, 510631; 35M LT 169: Coan Mt 

WN 733; 29 O W N 34; $0 LW 770: 511 A 398: 

ee So 187; 33 A L' J 76; 3 Pat. L R 493:6 P L 
4) 19.0 W 407; 23 Ind. Cas, 666; 19 O L J 113: 

IR 19140ah 577, ° ce i 
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nesly appearing waste land for the pur 
pose of reclamation was made by the 
co-sharer in good faith and for the benefi 
of the estate as a whole, and the Oourt 
have reasonably held, as was held in the 
case upon which they have relied, tha 
the position of the defendants could no 
be worse than what it would have beer 
if they had accepted rent in good faitt 
from a trespasser in actual occupation o} 
the land. When they obtained settlement 
in this way, they became ratyats and 
after occupation for twelve years ‘they 
acquired an occupancy right by the 
operation of the provisions of the Bihar 
Tenancy Act, and under s. 25o0f the Act, 
they cannot be ejected except on the condi: 
tions prescribed by that section. 

I would dismiss these appeals with costs: 
there will be one cons>lidated hearing fee 
of Rs, 64. i i 


Chatterji, J.—I agree. m 
B. Appeals dismissed. 


ee 


BOMBAY HIGH COURT 
First Appeal No. 209 of 1937 
December 22, 1938 ` 
MAOKLIN, d, 
DAHYABHAI MARGHABHAI PATEL— 
APPBRLLANT 
VETEUS 

BAI DEW ALI AND oTages—RgsPONDENTS 

Guardians and Wards Act (VIII of 1890), as. 43, 
47—District Judge refusing sanction to marrtage of 
ward upon application of her personal guardian— 
Appeal, if lies—Procedure to bs followed by District 
Judge upon such application. | 

The performance of a marriage is one of the 
“proceedings” of a guardian that are referred to ing, 43 
Guardians and Wards Act, 60 that any order passed 
under that section is subjecttoanappeal. Oonsequent- 
ly an order of the District Jadge refusing sanction to 
the marriage of a ward upon an application of her 

ersonal guardian, isappealable. Reoti Lal v, Shiam 
Pal 1), Montjan Bibi v. District Judge, Birbhum (2 
Salubai Ganesh v. Keshavrao Vasudeo (3) and Lagmi- 
narayan Sheshagiri v. Parvatibat (4), relied on. 

Upon an application by the guardian for sanction 
of the marriage of his ward, the District Judge should 
not act as a match-maker; the proper procedure to be 
followed in a case of this description 18 to allow the 
choice to be made inthe first instance by the guardian 
who is responsible for the marriage and then for the 
District Judge to sanction the marriage unless he 
is satisfied that the marriage is an unsuitable one. 


Monijan Bibi v. District Judge, Birbhum (3) relied 
, on. 


Messrs. G. N. Thakor and R. J. Thakor, 
for the Appellant, 


Messrs. S. A. Desai and C. K. Shah, for 
Respondents Nos, 1, 2 and 3, respectively. 


1939 DAHYABHAT MARGHABHAI PATEL v. Bal DIWALT (BOM.) BAL 


Judgment.—tThis is an appeal against 
an order of the District Judge cf Nadiad, 
refusing to sanction the marriage of one of 
his wards upon the application of her per- 
sonal guardian. A preliminary objection 
was taken that no- appeal lay; but I am 
satisfied that the performance of a Marriage 


is one of the “proceedings” of a guardian e 


that are referred toin s.43, Guardians and 
Wards Act, so that any order passed under 
that section is subject to an appeal: see 
Reoti Lal v. Qhiam Lal (1) also Monijan 
Bibi v. District Judge, Birbhum (2), Salubat 
Ganesh v. Keshavrao Vasudeo (3\ and 
Laxminarayan Shesagiri v, Parvatibai (4), 
where by implication it could be inferred 
that s. 43 of the Act would govern the acts 
of a guardian appointed by a Oourt as 
regards the performance of the marriage 
of his ward. 

In the present case it was alleged that 
the marriage was an unsuitable one be- 
cause the bridegroom was thin and had 
a tendency to consumption, because he was 
indebted, and because he had already been 
married and had two children, The girl 
herself had written two letters, in the frat 
of which she said that she was not willing 
to marry him, but afterwards said that she 
was willing and not only willing but ready. 
She also said in the second letter that her 
first letter ought to be ignored. The learned 
Judge, however, has thought that he ought 
to lay stress upon the fact that the girl 
originally expressed her unwillingness to 
marry and he does not seem to have 
thought it worthwhile examining her as to 
her present willingness, since he has come 
to the conclusion that she is not old enough 
to Know her own mind. There are two 
letters upon the record written by the 
bridegrcom in which he refers to debts ; 
but there is nothing to show the amount 
of the debts, and there is nothing to show 
that they seriously sffect his position. There 
is, on the contrary, the plaintiff's evidence to 
show that he is a man who comes from a 
family of considerable property and is prima 
facie a suitable match in that respect. It 
is admitted, however, that he is very thin, 
and the learned Judge seems to have 
thought that his health and constitution are 
bad. For this there is no evidence what- 


(1) 53 A 74; 121 Ind. Oas. 680; A IR 1930 All. 66; 
(1930) A L J 152; Ind. Rul. (1930) All. 178. 

(2) 42 O 851; 25 Ind. Oaa. 229; A I R 1915 Oal 1; 19 
OWN 290;200 LJ 91. 

(3) 56 B 71; 137 Ind. Oas. 732; A I R 1932 Bom. 156; 
34 Bom. L R 83; Ind. Rul. (1932) Bom. 319. 

(4) 44 B 690; 57 Ind. Oas, 79; AI R 1990 Bom, 51; 32 
Bom. L R 399, 


ever. On the contrary, there is evidence 
upon the record in the shape of a medical 
certificate signed by the Presidency Surgeon 
of Bombay (of the authenticity of which there 
can be no possible doubt) saying that after 
a careful examination no trace of past or 
present disease has been found and that he 
has a first class life for the purpose of 
insurance cr marriage. I am at a lossto 
know why the learned Judge has excluded 
this document from evidence merely be- 
cause the Presidency Surgeon himself has 
not been called to Nadiad to give evidence, 

Upon the evidence in the case there can 
be no doubt that the order of the learned 
Judge is wrong. The principles which 
shculd guide District Judges in a case like 
this are laid down in Montjan Bibi v. Dig- 
trict Judge, Birbhum (2). That was a case 
where the District Judge had himself acted 
as a match-maker and had committed 
various other irregular acts, and it was 
stated that the proper procedure ta be 
followed in a case of this description was to 
allow the choice to be made in the first 
instance by the guardian who was respone 
sible for the marriage and then for the 
District Judge to sanction the marriage 
unless he was satisfied that the marriage 
was an unsuitable one. The learned Judge 
correctly framed the issue in the first 
instance ; but, though he framed it in the 
proper form showing that he realized that 
it was for him to find that the marriage was 
unsuitable before rejecting the application 
for sanction, he nevertheless treated it ag 
if it was for the personal guardian to satisfy 
him that the marriage was in every way 
suitable. The result is that we have no 
evidence on the record of the case to show 
that the marriage isin any way unsuitable. 
In fact the only evidence in the legal senge 
that we have is the two letters showing 
that at the end of 1936 the bridegroom was 


to some extent indebted, and that originally: 


the minor was pretending to be unwilling 
to marry this particular bridegroom though 
she afterwards changed her mind. It ig 
obviously not enough to justify the rejection 
of the proposal of the man who knew more 
about it than anybody else, and who jg 
primarily responsible for marrying the 
girl, and, it is clear, arranged for the 
betrothal of the girl with the full congent 
of those who now oppose the marriage. 

The matter will therefore have to be 
re-opened and re-considered by the Oọurt 
below fn the light of circumstances as they 
exist at the present date. 
an issue in the following term8 and only 


It phould frame, 


oO 
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reject the applicaticn if it ja satisfied that 
the marriage proposed is unsuitable. I set 
aside the orders of the Oourt below and 
direct the Oourt to re open the matter after 
a finding upon the following issue : 
“Isitshown that Jashbhai is an unsuit- 
able husband for the minor on the grounds: 
(a) of physical health as distinct from mere 


MAUNG PO NWS 9. MA PWA OnONgp (RANG.) 


18410 


Fame parties. The complainant there, Ma. 
Pwa Ohone, prosecuted Maung Po Nwe and 
another, Tun U, for criminal breach of trust 
or cheating. Thecase, after a prc'im nary 
inquiry by the Police, proceeded against 
Po Nwe alone under s. 406, Penal Code. 
The complainant’s case was that she kad 
bought cattle for Po Nwe and bired them . 


appearance, (b) of financial circumstances, *to him and that he had disposed of them 


in particular pecuniary embarrassment, (c) 
that the girl herself dces not wish to marry 
him, (d) that somehody more suitable and 
acceptable to the girl is available and will- 
ing to marry her, or upon any other ground 
which the Court thinks cogent ?” 

The parties should be given liberty to 
lead such evidence as they may require. 
The costs will be costs in the cause. In the 
event of the decision going against the 
personal guardian, the costs should be paid 
out of the minor's estate. 


D, Orders set aside. 


aa en en aana aan 


RANGOON HIGH COURT 
Or!minal Revision No. 221-B of 1939 
June 16, 1939 
Mosz iy, J. 

MAUNG PO NWE—Accuszp 
persue 
MA PWA OHONE—-OOMPLAINANT 

Oriminal trial—Bar of—Previous judgment of 
Civil Court between sams parties whether debars 
Criminal Court from taking cognisance of case and 
holding trial i 

Though a civil suit and criminal prosecution may 
be based on exactly the same cause of action, the 

arties are, strictly speaking, not the same. The 
arden of proof is differently placed and different 
considerations may come in The result may 
therefore, be a conflict in decision. The risk o 
such conflict is one that is inherent in the divi- 
sion of causes into criminal and civil, The judg- 
ment of neither Court is binding on the other 
and each must decide the cause on the evi- 
dence before it. The fact therefore that the matter 
in issue had already been decided in favour of the 
accused in acivil suit between the same parties 
does not debar the Oriminal Court from taking 
cognizance of the case and bolding a trial. : 


Or. R. reference made by District Magis- 
trate, Toungoo, dated June 7, 1939. 


‘Order.— The learned District Magis 
tréte has submittede the proceedings in 
Criminal Trial No. 50 of 1939 of the Town- 
ship Magistrate of Kyaukkyi with the re 
commendation thatthey be quashed. The 
reason given was that the matter in issue 
had already been decided in favour of the 
acoused in a civil tsajt between the 


by selling them to Tun U. This criminal 
case was only instituted after Ma Pwa Ohone 
bronght a civil suit in the Township Court 
of Kyaukkyi, (Small Cause Suit No.. 3eof 
1939) where she sued Po Nwe, who is her. 
cousin, for recovery of the Lire and the: 
bullocks. The witnesses whom she produced 
there, Aung Ba and San Hla, however, made 
the transaction of sale and exchange cne 
with Po Nwe and not with Ma Pwa Chone 
at all and she also failed to prove payment 
of any hire. Her suit was accordingly 
dismissed. The present criminal case 
proceeded on the same facts and the same 
evidence, though I note that Aung Ba 
hag modified his statement in Ma Pwa 
Ohone’s favour here. His evidence, however, : 
will not be worth considering in view of his 
previous statement in the civil suit, The 
complainant, after her prc liminary examinae 
tion did not tender herself as a witness. ' 


- Maung Po Nwə seems to have made a ver- 


bal application to the Magistrate to allow 
him to file a copy of the judgment in the 
civil suit and his prayer for adjourhment 
for that purpose was apparenily refused. 
He then applied to the District Magistrate 
for transfer of the case, but the District 
Magistrate has recommended the quashing 
of the proceedings. The question usually 
presents itself in the reverse way. ‘he: 
judgment of a Criminal Oourt is irrelevant 
in a Civil suit as proof of the point decided 
by the Oriminal Oourt. Similarly, here the 
decision in the civil suit was not res judicata. . 
The judgment in that suit was not one which 
by law prevented the Oriminal Oourt from 
taking cognizance of the case and holding . 
a trial (s. 40, Evidence Act), nor was ita 
judgment in rem as defined in s. 41 of that. 
Act, which could be conclusive proof of the 
matters dealt with in it, nor, ‘again did 
that suit relate to matters of a public 
nature (e. 42 of that Act) A judgment of 
a Civil Court other then one tn rem cannot 
finally decidea matter subsequently dealt 
with in a Oriminal Oourt even though the 
facts in dispute in this civil suit govern the. 
only. question tbat can rise in these criminal 
proceedings, fcr, if the property in question 
was bought by the accused, he could not 
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be convicted of any offence with respect 
to it on the complaint of the complainant. 

‘The only other res judicata known to the 
sriminal law is autrefois acquit and autre 
fots convict (8. 403, Civil Procedure Code.) 
[t has been held in one cease by the High 
Court of Bombay in In re N F., Markur (1), 
that a copy of the judgment in a civil suit 
should Lave been allowed to be filed in the 
subsequent criminal proceedings, It was 
said there that the judgment was relevant 
to know what the rights of the parties were 
with respect to the matter in dispute: 
Heaton, J. said (p. 5*): 

“It is a matter of the first importance, of the very 
highest relevancy to show to a Oriminal Court that 
the matter which the Oriminal Oourt is asked to 
adjudicate on has already been fully dealt with bya 
Oivil Court... The judgmert is relevant not for 
the purpose of proving or disproving facts in dispute 
in the case, but for the purpose of enabling the 
Magistrate to decide whether he should... exercise 
the discretion given him by cl. 2, s. 253, Oriminal 
Procedure Oode.” 


| The Evidence Act, however, does not 
warrant this proposition of law. The 
judgment in the civil suit was not one of 
those mentioned in as, 40, 41 and 42, and 
was, therefore, irrelevant, not being a fact 
in issue nor relevant under some other 
provisions of the Evidence Act. (8. 43 
of the Act). Then, again, as admit- 
tedly the judgment should not be used 
to prove or disprove the charge, it is difficult 
to see how the Magistrate could have used 
iton which to ground his order of dis- 
charge. That would have been equivalent 
to treating it not merely as relevant but as 
conclusive. It is clear, I think, that the 
decision in In re N. F. Markur (1), was on 
grounds of policy rather than of law, for it 
was said : 

-“We-cannothave Oriminal Oourts trying over 
aggin matters which have been finally dealt with 


and finally decided by a Civil Court of competent 
jurisdiction.” 


Inre N. F. Markur (1), was dissented 
from in Ramanammav. Appirlanarasiyya 
(2), where it was rightly remarked that 
though the civil suit and the prosecution 
may be based on exactly the same cause 
of action, the parties are, strictly speaking, 
not the same. The burden of proof is 
differently placed and different considera- 
tions may comein, The result may, there- 
fore, be a conflict in decision. Instances 


1) 41 B 1; 33 Ind. Oas 633 A IR 1°16 Bom. 
163; 17 Or L J 153; 18 Bom, L R 185. 

(2) £5 M 346; 186 Ind. Oas 348; AI R 1932 Mad. 
254; (1933) Or. Cas 181; 33 Or LJ 307; 2M L J 
930: 35 L W 176; Ind. Rul. (1938) Mad. 300; (1931) 
MW N 1305, 
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are given there, a trial for murder in which 
the confession is inadmissible in evidence 
and a suit for damages for the murder 
where the confessional statement is admise 
sible: another instance is more familiar, a 
prosecution for defamation governed by 
the provisions of the Penal Code and a 
sait for damages governed by the English 
Law of slander and libel. Asis again said 
there in a passage quoted from another 
judgment, the risk of such conflict is one 
that is inherent in the division of causes into 
criminal and civil. The.judgment of neither 
Ocurt is binding on the other and each must 
decide the cause on the evidence before if, 
If they arrive at different conclusions, itis 
regretable but unavoidable. A similar 
decision is Trailokyanath Das v. 
Emperor (3). Lam unable therefore to 
accept the learned District Magistrate's 
recommendation on the ground. given by 
him. In the present case, however, I think 
that this recommendation can be supported 
on another somewhat analogous ground. 
The applicant isa poor man who could not 
afford to be represented in the criminal 
prcceedings. Itisobvious that if he had 
filed or were allowed to file a copy of the 
evidence of Maung Aung Ba, given in the 
civil suit in this trial, the trial could not 
possibly result in his conviction, It will, 
therefore, be directed that the proceedings 
be quashed and the accused Maung Po 
Nwe acquitted. 
D Proceedings quashed, 


(3) 59 O 186; 137 Ind, Cas. 163;A IR 1932 Cal, 
293; (1938) Or. Cas. 268; 33 Or. L J 441; Ind. Ral 
(1932) Oal. 275. 
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MADRAS HIGH COURT 
Civil Revision Petition No. 981 of 1936 
February 20, 1939 
WaADBHWORTH Rd. 
PENUBOLU SESHIAH AND OTHERS— 
PRTITIONBBS 
ve TEUS 
AYITHA RAMIAH AND OTARRS— 
RESPONDENTS 

Succession Act (XXXIX of 1925), 8. 304—“Pa at 
in due course of administration” — Executor de son 
tort taking possession of stock-in-trade of deceased 
and distributing rateably the sale proceeds among 
creditors of deceased and also paying thetrown debts 
—Other ereditor, 17 entitled to rateable share tn those 
assets proportionate to hie debts in comparison with 
debts of others. 

To the,extent to which the payments of valid debts 
of the deceased are made proportionately to the assets 
available, those paymentaare made “ie due course of 
administration", But where certain creditors are 
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paid more than the rateable share due to them having 
regard tothe claime of other creditors who are not 
paid stall, to that extent the payments are not in due 
course of administration, and the executors de son tort 
are liable to be required to refund the excess. 
Narayanaswamt Pillai v. Abbayt Sait (1), distin- 
guished. 

Where the defendant who takes possession of the 
stock-in-trade of the deceased, distributes it rateably 
among some of his creditors and pays off their debts» 
without including the petitioner as one of the creditors, 
the latter is entitled to a rateable share in those assets 
prcportionate to his debt in comparison with the debts 
of other creditors and the defendant is liable for the 
assets after deducting payments made to the rightful 
executor or administrator and payments mde in due 
course of administration 

Messrs, V. Govindarajachari and N. 


Vasudeva Rao, for the Petitioners. 


Messrs. Ch. Raghava Rao, S. Rajaraman 
and S. Kothandarama Nayanar, for the 
Respondents 


Order,—This: petition arises out of the 
execution of a small cause decree against the 
assets of a dead man, In the anit, defendant 
No.1 was his widow and defendants Nos. 5 to 
Swere certainintermeddlers witk the estate 
of the deceased after his death. They appear 
to have taken possession of the stock-in- 
trade of the deceased and distributed it 
rateably amonget certain creditors without 
including the present patitioner. as one 
of those creditors, ‘There are also other 
defendants who were exonerated. The 
trial Court found on the strength of 
Narayanaswami Pillai v. Abbayi Sait (1), 
that defendants Ncs. 5 to 8 must be 
regarded as executors de son tort to whom 
the plea of plene administravit was not 
open, they having paid cff their own debts 
without paying the debts of others. The 
result of the suit was -a decree against 
the assets of the deceased in the hands 
of defendant No. 1 and also against “sach 
assets or their value as have been in the 
possession” of defendants Nos. 5 to 8. The 
extent of the assets and the extent of the 
liability of defendants Nos. 5to8 in respect 
of those assets were left open t be consi- 
dered in execution. In the course of execu- 
tion the learned Distcict Monsif has given 
a OODE as to the value of the assets in 
the hands of defendants Nos. 9 to 8 and 
has held that the present petitioner was. 
Only entitled to a rateable share in those 
assets proportionate °to this debt in come 
parison with the debts of other creditors. 

{t is contended that this is wrong and that. 
the order should have been for defendants: 
Nog. 5 to 8 to, bring into Court tke full 
value, of the assets of the deceased which had 


(1) 28M 39%, 
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come into their hands, for the satisfaction of 
the petitioner's decree. It seems to me that 
this contention cannot be sustained. The 
judgment of the trial Court left opea not 
only the extent of the assets of the deceased 
in the hands of defendants Nos. 5 to 8 but 
also the extent of their liability. The deci- 
sion which I have quoted goes no further 
than tosay that when an executor de son 
tort has paid his own debts, he cannot answer 
a claim of another creditor who has not been 
paid by the plea of pleng administravit. 
But it d.es not lay down any rule that 
when an executor de son tort has paid his 
own debts, a creditor who has not been paid 
is entitled to claim out of the assets which 
were Originally in the hands of the executor 


“de son tort a disproportionate payment 


towards his own debt, I see no reason in 
law or equity for the petitioners to get 
from the executors de son tort any more 
than they would have got had they been 
partakers in the distribution of the assets 
of the deceased amongst the creditors shortly 
after his death, Defendants No3, 5 to 8 
made themselves liable under s. 304, Succese 
sion Act, for the assets after deducting pay- 
ments made tothe rigat{ful executor or admi- 


‘nistrator and payments made in due courge 


of administration, To the extent to which 
they have paid valid debts of the deceased 
proportionately tothe assets available, those 
payments have, in my opinion, been made 
“in due course of administration.” To the 
extent to which they have paid certain 
creditors more than the rateable share due 
to them, having regard tə the claim: of 
other creditors who were not paid at all, 
then clearly the psyments were not made 
“in due course of administration” and the 
executors de sun tort are liable to be required 
to refund the excess. 

It seems to me that the lower Oourt 
was quite right in directing defendants 
Nos. 5 to 8 to pay to the petitioner the 
rateable amount which would have been 
due to him had his debt been taken into 
considera'ion at toe distribution of the 
assets amongst the creditors made by 
defendants Nos. 5 to8. I sse no reason why 
defendants Nos. 5 to 8 should be reqaired to 
refund any amount which they have paid 
towards their own debts, which is not in 
excess of the rateable amount to which they 
are entitled, Tnere is no sabstance in the 
other contentions put forward before me. 
The result, therefore, is that the petition is 
dismissed wish costs of the contesting. 
respondents. 


ND, Petition. dismissed, 


1938 : 
OUDH CHIEF COURT 
Execution of Decree Appeal No. 35 of 1937 

October 4, 1939 
ZiaeUL HASAN AND BENNETT, JJ. 

BHAGWAN DAS—JUDGMENT-DEBTOR— 
os APPELLANT 

VETSUB 

PYARE LAL—Dsorge-s0oLtpp2— 
RESPONDENT 

Civil Procedure Code (Act V of 1908), 8. 48—Decree 
passed on November 1, 19323—Compromise in execution 
proceedings provid®ng for instalments, and on default, 
‘balance to be realised by sale of attached property— 
Attachment to continue till payment of entire decretal 
amount — On default application for execution filed 
on nore 6, 1935—Appitcattion held not barred by 
8. 48. 

The decree-holder entering into a compromise with 
the judgment-debtor and thereby giving him time 
for payment of the.decretal amount can neither be 
considered to be in default nor can he be prejudiced 
thereby. 

A dearee-holder obtained a decree on November], 
1923 On December 22, 1928, he applied for execution 
for thethird time and some property of the judg- 
ment-debtor was attached and ordered tobe sold. On 
the date fixed for gale the parties filed a compromises 
by which the decretal amount was agreed to be 
paid by eleven yearly instalments and it was provided 
that in case of default about any instalment, the entire 
amount remaining due was to be realized by sale of 
the attached property, which, it was agreed, should 
remain under attachment so long as the entire smount 
. weg not paid off. On this compromise being filed, the 
case wag sent to records. On default being made the 
decree-holder applied on Febiuaiy 6, 1936, for sale of 
the attached property and stated in this application 
that the application was in continuation of the ap- 
plication of December 22, 1928 : 

Held, that the execution of the decree was not 
barred, under s. 48, Uivil Procedure Oode The ap- 
plication in question must be deemed to be in revival 
of the previous application. 

{Oase-law referred to.) 


Ex, D. A. against the order of the Addie 
tional Oivil Judge, Hardoi, dated April 20, 
1937. 


Mr. R. N. Shukla, for the Appellant. 
Mr. Naimullah, for the Respondent. 


Judgment.—This is a second appeal 
against an appellate order of the learned 
Additional Oivil Judge of Hardoi dismissing 
the judgment-cebtor’s appeal against un 
order of the learned Munsif. 

The decree-holder respondent obtained 
a decree for Rs. §83-10-0 against the appel- 
lant on November 1, 1923. He applied 
for execution of the decree twice between 
the date of the decree and December 22, 
1928, but these applications remained 
infructuous On December 22, 1923, he 
applied for execution for the third time 
and some property of the judgment-debtor 
was attached and ordered to be gold. 
August 6, 1929, was- fixed for the sale bat 
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on that date the parties filed a compro- 
mise by which the decretal amount was 
agreed tobe paid by eleven yearly instal- 
ments and it was provided that in c-se of 
default about any instalment, the entire 
Amount remaining due was to be realized 
by sale cf the attached property, which, 
it was agreed, should remain under attach- 
ment solong as the entire amount was 
noh paid off. Onthis compromise being 
filed, the case was gent to records. The 
first five instalments due upto August 6, 
1934, were paid regularly by the appellant 
but default was madein the payment of 


-the instalment due on August 6, 1935. On 


February 6, 1936, the decree-holder applied 
forsale of the attached property and 
stated in this application that the applica 
tion was in continuation of the application 
of December 22, 1928. The judgments 
debtor objected on the ground that the 
decree was time-barred unders, 48, Oivil 
Procedure Ocde. This objection was dis- 
allowed by both the Oourts below and the 
judgment-debtor has come to this Oouit in 
second appeal. 

We are clearly of opinicn that the Couris 
belcw were perfectly right in holding that 
execution of the decree is not barred under 
s. 48, Civil Procedure Oode. Itis conceded 
thats. 48 bars a fresh application for 
execution and not an application by which 
a previous application fcr execution is 
revived. It is however contended that 
the application of February 6, 1936, was 
and could not be 
regarded as being in continuation of the 
application of December 22, 1928. We 
cannot accept thia contention. That the 
property was agreed by the parties to 
remain under attachment until payment 
of the entire amount agreed upon clearly 
shows that it was contemplated that exe- 
culion should be deemed to continue 
though the case may have been consigned 
to records, and in his applicaticn of 
February 6, 1936, the decree-holder specifice 
ally mentioned that the application was 
in continuation of the previous application 
of December 1928. In these circumstances 
the application in questfon cannot but be 
deemed to be in revival of the previops 
application, Toe present case is stronger 
than the one which was before a Bench of 
this Court in Allahabad Bank, Ltd. v. 
Sundar Lal Khattri (1935 O. W. N. 1107) (1) 
in which there was no express order® of 
continuance of the attachment and 

(1) 1985 O WN ‘1107; 158 Ind, Cas, 80% 8 R O 126; 
A IR 1986 Oudh 14; 1985 O L R 619, 
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‘yet the learned Judges held ‘that 
the property, which had been attached 


before execution was stayed on account of 
insolvency proceedings, continued under 
attachment and the subsequent application 
must be regarded as being in continuation 
of the former application, 
was taken by another Bench of this 
Court in Narain Bakhsh Singh v. Shiva 
Bhtkh (1936 O. W. N., 1239) (2). There also 
execution was stayed on account of the 
judgment-debtor’s application to be declared 
an insolvent, but the property remained 
under attachment and it was held thut the 
subsequent application was in continuation 
of the previous one. No question under 
8. 48, Civil Prccedure Code was involved 
in these two cases but the print of limita» 
tion decided applies to the present case 
also. 

In Girdhari Lal v. Ram Charan 
Lal (A. I. R. 1926 All, 331) (3) a Bench 
of the Allahabad High Oourt also held 
that when final completion of the 
proceedings in execution could not be 
obtained within the period provided by law 
by reason of causes for which the decree- 
holder was not responsible, a subsequent 
application would be regarded as an appli- 
cation merely ancillary to the substantive 
application acd no question of limitation 
under s. 48 of the Code of Givil Procedure 
would arise. 

“In the Patna case of Saukhi Singh v. 
Tiakur Prasad Sinha (A, L R. 1937 
Patna, 43) (4) a sale held in execution of a 
décree was set aside twelve years after 
the date of the decree and then the decree- 
holder applied for re-sale of the property. 
It was held that the subsequent application 
for. Te sale of the property was an application 
for revival of the previous application and was 
not barred by s. 48; In the case of Qamar-ud- 
din Ahmad v. Jawahir Lal (I. L. R. 27 
All., 334) (5) although default in the pro- 
secution of the execution case was made by 
the decree-holder, yet as execution conld 
not proceed owing to an appeal being 
filed, their Lordships of tha Privy Oounc:] 
held that as exgcution was suspended 
through no act or default of the decrees 


halder, the subsequent application was one 
“ (2) 19388 O W N 1239; 165 Ind. Oas. 798; 19388 OL R 
Sa 9 R O 262; AI R 1937 Oudh 158; 12 Luok 


43. 
wate 1926 All 331;94 Ind, Oas. 613; MAL J 


@ 
(HAIR 1937 Pat. 43; 168 Ind. Oas. 950 (Ð, 3 B R 
936 (2); 18 P LT 90;9 RP 369. , 

(5) 27 A 33g; 821 A 103; 10L J381; 23A LJ 397: 
o L R433;9 0 WN 601; 15M L J 258; 8 Sar, 810 
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to revive and carry through the previous 
execution and not to initiate a new one, 

It was argued by the learned Counsel for 
the appellant that as inthe present case 
execution proceedings were suspended on 
account of the compromise entered ‘into 
by the decree-holder, the present case is 
distin pues from those in which suspen- 
sion of execution was not due to any act 
or default of the decree-holder. We see 
no force in this contention, It is true that 
the decree-holder was a party to the dome 
promise the effect of which was to suspend 
execution but the decree-holder entering 
into a compromise with the judgment-debtor 
aud thereby giving him time for payment 
of the decretal amount can neither be 
considered to be in default nor can he be 
prejudiced thereby. 

The view taken by the learned lower 
Courts is perfectly correct and we dismiss 
this appeal with costs. 

8, ' Appeal dismissed. 





LAHORE HIGH COURT 
Second Appeal No. 31 of 1938 
February 2, 1939 
ADDISON AND Ram LALL, Jd. 
Firm WASTI RAM GQURDITTA MAL 
AND OTHBRS—AUCTION-PUROHASHRS— 
APPRLLANTS 
l versus © ` l à 
Musammat GAN ERBHI— JUDGMENT-DBBTOR— 
RESPONDBNT - 
Civil Procedure Oode (Act V of 1908), s. 47— 
Objection under, that auction sale should be sat 
aside on ground that property belonged to objector 
personally, if can be taken after sale is con- 
firmed, | 
There is nothing in the Oivil Procedure Code to 
indicate that an objection under sm. 47 that auction- 
Bale should be set aside on ground that the pro- 
perty sold belonged to the objector personally 
cannot be taken at any time prior to confirmation 
of the sale. In fact, it isthe only remedy open to 
the aggrieved party, as by virtue of s. 47 a separate 
guit is barred. But an objection under s. 47 cannot 
be taken after thesaleis confirmed. Ram Chandar 
v. Sarupa (|) and Kedar Nath v. Arun Ohandra 
Sinha (3), relied on. Nanhelal v. Umrao Singh (3), 
distinguished, 


Mr. Parkash Chand, for the Appellants. 
Mr. Achhru Ram, forthe Respondent. 


Addison, J.—The Firm Wasti Ram Gur- 
ditta Mal obtained a decree against the 
estate of Bodh Raj, now represented by his 
mother, Musammat Ganeshi. Oertain pro 
party was sold in execution of that decree 
and the-sale was confirmed on October 8, 
1936. Oa April 17, 1937, Musammat. 
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Ganeshi put in an objection under s. 47, 
Oivil Procedure Oode, to the effect that the 
sale should be set aside a8 regards a one= 
third share in the property as that belonged 
‘to her personally. The executing Oourt 
‘dismissed the objection, but on appeal to 
the Senior Subordinate Judge, with en- 
‘hanced powers, it was held that, as the 
Objection was one falling under s. 47, Civil 
Procedure Oode, it could be taken at any 
time, even after the sale had been con- 
firfned Against this decision a second 
‘appeal has been preferred tc thia Oourt. In 
Execution 8. A. No. 549 of 1938, Ram 
Chandar v. Sarupa (1), decided by us, the 
‘question was whether such’ an objection 
could be taken after the auction had taken 
place, but before confirmation of the sale, 
aod we held that the objection conld be 
taken up to the date of confirmation of the 
‘Bale, as it was: the only remedy open toa 
party representing the estate. In that 
decision all the authorities were discussed 
and it was said” obiter that the objection 
could not be taken after confirmation as by 
confirmation of the sale, the executing Oourt 
became functus oficio. This latter ques- 
tion arises directly in this second appeal. 
It is unnecessary to dissuss again the 
various authorities discussed in Er. X. A, 
No. 519 of 1938 Ram Chandar v. Sarupa (1). 


balu SEN v. BAGAN BiR BARAN (ALL.) 


Two other decisions, however, have heen 


placed before us, The first deals directly 
with this question, namely a Full Bench 
decision of the Allahabad High Oourt, 
Kedar Nath v. Arun Chandra Sinha (2). 
It was held there that when a property has 
been sold in execution and the sale has 
been confirmed, and the sale price paid io 
the decree-holder or, where the decrees 
holder himself is the purchaser, he has set 
off the purchase money against the amount 
due to him under the decree, the decree 
must be deemed to have been satisfied in 
whole cr in part as the case may be and 
that the execution of the decree to that 
extent isover. This is, therefore, an addi- 
tional anthority to the effect that such an 
objection, as the present, cannot be taken 
after confirmation of the sale. 

The other decision, namely Nanhelal v. 
Umrao Singh 13), is notin point There, a 

(1) 184 Ind. Cag, 398, A..I R 1939 Lah. 1138;I L 


R (1939) Lah. 103; 41 PL R436; 12 R L 218, 
Moi R (1937) All, 921; 178 Ind, Oas. 57;A I R 


A LR 933 |F. B). | 
(3) A IR 1931 P O 33; 130 Ind. Cas. 688; 58 I A 
50; 27 NL R95; 14 N L' J28; 530LJ 187: 35 O 
W N 384; 600 MLJ 423; 33 L W 449; (1931) A LJ 
257; (1931) M W N 281;8O WN 5t5; Ind, Rul, 
(1981) P O 94; 33 Bom. L R 450 (PON . 


All, 743; (1937) A L' J 889; 10R A 360; 1937 
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Bale had duly taken place and it was held 
that the Court could not refuse to confirm 
the sale on the ground that the decreee 
holder and judgment-debior said that the 
decree had been satisfied cut of Oourt. It 
was pointed out that O. XXI, r. 2, Civil 
Procedure Code, which provides for certi- 
fication of an adjustment come to out of 
Oourt, clearly contemplates a stage in the 
execution proceedings when the matter 
lies only between the judgment-debtor and 
the decree-holder, and when no other 
interests have come into being. This, how- 
ever, is not the same as an objection taken 
under s. 47, Civil Procedure Code. There’ 
is nothing in the Oode to indicate that such 
an objection cannot be taken at any time’ 
prior to confirmation of the sale, In fact, it 
is the only remedy open to the aggrieved: 
party, as by virtue of s. 47 a separate suit 
is barred. For the reasons given we hold 
that an objection ander s. 47, Oivil Proces~ 
dure Oode, cannot be taken after contirmae- 
tion of the sale. We therefore accept this 
appeal, set aside the order of the lower 
Appellate Court and restore the order of 
the executing Court dismissing the appli- 
cation. The parties will bear their own 
costs throughout, 


D. Appeal allowed, 


ALLAHABAD HIGH COURT 
Civil Revision Application No. 458 of 1938 
April 26, 1939 
RAOHHPAL SINGH, J. 
Ch. BHIM SEN—PLAINTIFR—ÅPPLIOANT 


VETSUS 
RAGHUBIR SARAN—Dgrenpant— 
OpposiTs PARTY 

U. P. Agriculturtsta’ Relief Act (XXVII of 1934), 
8. 2, cl. (10) (a)—Fresh promissory note executed 
after coming into force of Act in satisfaction of © 
previous note executed before Act—Seconrd transac- 
tion, whether loan within meaning of 3s. 2, cl. (10) (a). 

The definition of loan in a 8, ol, (10) (a), . 
U. P. Agriculturists’ Relief Act is not confined 
to those transactions in which “an advance in cas 
or in kind" is made. The words ‘in substance” 
in a, 2, ol. (10) (a) are important and they mean 
“in effect”. What the Court has to see is whether 
the transaction‘in substance’ fs a loan or not, 

Where a person had executed a promiesory note 
some time before the Aggiculturists’ Relief Abt 
came into force and after that Act had come into 
force, he executes & fresh promissory note in satis. 
faction of the debt dus on the first promissory 
note, the second transaction is “in substance a loan” 
and falls under ‘loan’ as defined in s. 2, cl, (10»(a) 
although there is no fresh advance when the 
second pro-note was executed. Dharam Singh v, 
Bishan Sarup (1), distinguished... e 


O, R, App. against an order of the Judge, ` 
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ear Cause Court, Meerut, dated July 12, 
938, 


Mr, B, Mukerji, for the Applicant. 


Mr, Jagnandan Lal, for the Opposite 
Party.: 


Order. — The sole question for the 
determination in this case is whether or not 
the transaction in question can be said to 
be a loan as defined by the Agricalturist’s 
Relief Act. Ifthe answer tə this question 
is in the affirmative, then this revision appli- 
cation must fail. The defendant executed 
& promissory note in favour of the plaintiff 
Bome time before the Agriculturists’ Relief 
Act came into force. After that Act had 
come into force, the defendant on May 16, 
1935, executed a fresh promissory note in 
Batisfaction of the debt due on the first 
promissory note. The point for consideration 
before the Qourt below was whether the 
second transaction amounted to a ‘loan.’ 
The learned Judge of the Court below has 
held that it was. On behalf of the plaintiff. 
applicant it is urged that the view taken 
by the trial Court was not correct, I 
have arrived at the conclusion that the 
transaction does amount to a loan. Section 2, 
cl. (10) (a) defines that: 

‘Loan’ means an advance to an agriculturist, 


whether of money or in kind, and shall include 
any transaction which is in substance a loan, . ." 


I am of opinion fhat in the present case 
the second transaction is “in substance 
a loan.” The words ‘in substance’ are 
important. I think that they mean ‘in 
effect’. Now, in substance the second tran- 
saction cannot be anything else but a loan. 
It is true that when the second promissory 
note was executed there was no advance 
in cash or in kind. But the definition of the 
loan is nct confined only to those transac- 
tions in which “an advance in cash or in 
kind” is made. What the Oourt has to 
Bee ig whether the transaction ‘in sub» 
Stance’ js a loan or-not. When the defen- 
dant executed the promissory note, he admit- 
ted his liability on the basis of the prior 
Promissory note. He agreed that. the 
Creditor was entitled to recover the amount 
which was due en the prior loan. The 
period of limitation was extended. lLearne 
ed* Oouneel for thee applicant relied on 
Dharam Singh v. Bishan Sarup (1). The 
“question for decision in that case was, 
however, somewhat different, The learned 
Judge in that case made the following 


aA (1937) A Is J 882; 173 Ind. Oas. 676; A I R 1938 
. 4; I LR (1988) All 29; 1937 R D £36; 10R 4 
497; 1935 ALR 161, 
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observations at p. 884*: 

“Now, if there had been a mere promissory note 
and before the expiry of the period of limitation it 
were simply renewed, it would be difficult to hold 
that the renewal of the promissory note in order 
to save limitation would amount to a fresh ad- 
vance in kind by the creditor, . ss 

In the present case, no one suggests 


ethat there had been a fresh advance. In 


fact it is the case of both parties that there 
was no fresh advance. What the defand- 
ant contends is that though there was no 
fresh advance of cash or im kind yet the 
transaction ig in fact a loan as in substance 
itisone. In my opinion this contention is 
correct. Ifafresh advance in cash or in 
kind ie made, the transaction will be a 
loan. Butthesection does not say that a 
transaction in which not sach advance is 
made can never be a loan. On the other 
hand, the section is quite comprehensive 
and it contemplates cases in which there 
has been no such advance but which would 
nevertheless be loans. If this were not 
so, then, there would have been no need to 
say in the definition that “and shall include 
any transaction which is in substance a 
loan.” I hold that the transaction evidenced 
by the second promissory note is in sube- 
stance & loan within the definition given in 
s. 2, el. (10) (a), Agriculturists’ Relief Act. 
The result is that the revision fails and 
is dismissed with costs. 


B. Application dismissed. 


- “Page of (1937) A L J.—[Ed] ` 


CALCUTTA HIGH COURT 
Oivil Rule No. 1136 of 1938 
January 6, 1939 

Epauuy, J, 
Syed MUHAMMED ASRAF ALI— 
AUOTION-PUROHASER—-PRBTITIONBER 


VETEUS 
NA BEJAN BIBI, w/o[MANALI—Jupauant- 


DEBTOR AND ANOTHER—OPPOSITR PARTY 

Civil Procedure Code (Act V of 1908), s. 148, 
0. XX, r. 3—Order of executing Court that sale 
would be set aside on payment of decretal amount : 
within certain time otherwise application would stand 
dismissed, ts final and O. XX, r. 3, appliss—S. 148, 
has no application. 

Where an order passed by an executing Oourt upon ' 
an application for setting aside the sale provides 
that ifthe -decretal amount is deposited within 
certain period, the sale would be set aside and,on 
failure to deposit that sum within the stipulated 
period, the application would stand dismissed, such - 
an order is finaland no further reference to the Gourt 
is necessary for the purpose ofimplementingit. After. 
passing 8n oider of this nature, the executing Court’ 
ceases to have jurisdiction oyer the matter unless any 
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aggrieved party filesa properly constituted applica- 
tion for the review cf the order. This being the case, 
the provisions of 0, XX, r., 3, Civil Procedure Gods, 
apply, and s, 148 has no application to such a 
Cage. 

CO, Rule issued from an order of the Adə 
ditional District Judge, Third Court, 
‘Bakerganj (Barisal), dated April 28, 1638, 

essrs, Jitendra Nath Guha and 
Satyapriya Ghose, for ihe Petitioner, 


Messrs. Jitendra Nath ditoy and Provash 
Ch, Basu, for the Opposite Party. 


- Order. — In this case, cpposite, party 
No, 2, Tafejjal Ahmed Choudhary, brought 
& trent suit against opposite party No. 1, 
Nabejan Bibi, and obtained a rent decree 
which he put into execution in Execution 
Oase No. 657 of 1937 and in due course 
he brought to sale the holding of the 
judgment-debtor. On July 7, 1937, the 
judgment-debtor applied to the executiceg 
Court under a. 174, Bengal Tenancy Act, to 
have the sale set aside, The executing 
Court on November 26, 1937, passed the 
ane order with regard to this applica- 
ion: 


. within ten days hence, failing 
which the application shall stand dismissed,” 

eposit of the decretal amount 
was made within the time allowed with 
the result that on December 7, 1937, a 
subsequent order was recorded by the 
learned Mungif directing that the Miscel- 
laneous Oase should be treated as dismissed 
in the terms of the judgment, dated Nov- 
ember 26, 1937. The judgmentedebtor 
then appealed to the District J udge, and 
the main ground taken in the appeal was 
that the learned Munsif should have granted 
the judgment-debtor an extension of time 
to put in the decretal amount, on her 
application to that effect, which was rejected 
by the first Oourt. The learned J udge 
held with regard to this matter that s. 148, 
Civil Procedure Code, applied and that 
the learned Munsif had failed to exercise 
his judicial discretion: in refusing the 
petitioner's ‘prayer for extension of the 
time within which he might deposit the 
decretal dues. He therefore allowed the 
appeal. It is argued by the learned Advo- 
cate for the petitioner that the learned 
Additional District Judge was wrong in 
holding that s. 148, Civil Procedure Oode, 
applied in a case of this sort. He contends 
that the order of the first Court dated Nov 
ember 26, 1937, was a final order and 
that the learned Munsif had no jurisdiction 
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to vary his order unless proper steps under 
the law were taken to obtain its modifica- 
ticn by filing an application for review, I 
am of opinion that there is great force 
in this argument. From the nature of the 
order which was passed on November 26, 
19 7, it seems to be. perfectly clear that 
the intention was that thie order should 
be final and no further reference to the 
Court would be necessary for the purpose 
of implementing it. Its terms provide that 
if the decretal amount was deposited 
within, ten days, the sale would be set . aside 
and, on failure to deposit that sum within 
the stipulated period, the application would 
Stand dismissed. The terms of this order 
are perfectly clear and after having passed 
an order of this nature, the learned Munsif 
ceased to have juriadiction over this par- 
ticular matter, unless any aggrieved party 
filed a properly constituted application for 
the review of the order. This being-the case, 
in my view, the provisions of O. XX, r. 3, 
Civil Procedure Oode, would apply. This 
tule provides that a judgment “when once 
signed, shall not afterwards be altered 
or-added to save as provided by s. 152 
or on review.” 
 . The learned Advocate for the opposite 
Patty argues that the order, dated Noveme 
ber 26, 1937,-ig not ia effect a judgment, 
With this contention, Iam unable to agree, 
in view of the definition of “judgment 
contained in s. 2. (9), Civil Procedure Code, 
which provides that "judgment" means “the 
statement given by thedudge of the grounds 
of a decrees or order.” Section 148, Civil 
Procedure Code, in my opinion, can have 
no application in a case of this nature 
in which a final order has been passed 
in & judgment of a Court; and, in this 
view. of the case, I do not think that the 
learned. Additional Judge was correct in 
holding that the learned Munsif failed to 
exercise his judicial discretion when he 
refused the petitioner's prayer to extend 
the time within which deposit of the decreas 
tal dues might be made. In view of what 
I have stated “above, this Rule is made 
absoluté with costs. The hearing fee in 
this Court is assessed at two gold mohurs. 


8. Rule made absolute. * 
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OUDH CHIEF COURT 
Execution of Decree Appeal No. 51 of 1936 
September 11, 1939 
HAMILTUN AND RADHA KRISENA, JJ. 
BAT NARAIN — Deorgz-HotpERr— 
APPHLLaNT 
0278U8 
OHANDRA MOHAN—J upement-Destor 


ro —RRSPONDHNT 
Civil Prrcedure Code (Act V of 1908, O. XXIII, 
T. 3,9. 47 (3)—Oompromise decree—Test to decide whe- 
ther particular term of compromise relates tosuit— 
Court exercising erroneous jurisdiction in recording 
compromise under O. XXIII, r. 3— Decree is binding 
on parties till set aside in a [—Kaecuting Court 
cannot quesiton 1t—Compromtse made part of decree 
—All terms of compromtse not, however, incorporated 
in operative part of decree—Helie? by way of execu- 
tion in respect of matters not incorporated in opera- 
ttre part of decree, whether available— Power under 
9. 47 (2), if can beexercised by A late Court... 

The question whether a particular term of a petition 
of a compromise ielates to the anit within the mean- 
ing of O. XXIII, r. 3, Civil Procedure Uode, must be 
decided upon the circumstances of each case. The 
test to: apply is as to what is the relief which 
would have been granted by the Oourt in that parti- 
cular suit if the compromise between the parties had 
mot intervened. From the mere fact, that certain 
matteisofa compromise formed the consideration of 
it, it would Dot necessarily follow that thoge matters 
became related to the suit. Rani Hemanta Kumari 
Debt v. Midnapore Zamtadari Oo., Ltd. (5), referred 
-to. |p. 652, col. 1. 

Patent want of jurisdiction is a very different 
‘matter from the erroneous exercise of it. Where the 
‘Oourt records a compromise under QO, XXIII, r. 3, 
(ivil Procedure Code, though a term of the com- 
promige relates to property not in.question ın the 
Buit, yet 1f the subject-matter of the entire compromise 
is within the pecuniary or territorial jurisdiction of 
‘that Oourt, then the Oourt in recording compromise is 
not acting outside its jumediction but may be com- 
mitting a breach of the provisions of O. r 3 
which 18 & matter to be corrected at the instance of 
parties In appeal or revision. The execation Court 
cannot question the decree sought to be executed 
excepting on thegcore of want of jurisdiction. The 
decree passed in such cases would be passed with 
jurisdictionand be binding upon the parties unless 
get aaldeinappeal, (p. 893, col. 1.) 

l Naga Teferied to.) 

: The main question that arises in connection with 
the question of execution of a consent decree is whe- 
‘ther the compromise recorded under O. XXIL, r. 3 
‘O1vil Procedure Code,as a wholeor what part of it 
"was embodied in the operative part of the decree by 
‘the Court sewed of the suit. Meiely saying thatthe 
Com promise 18 made part of the decreeis not embody- 
“Ing ib in the operaelve part of ıb. A compromise can 
be saidto be embodied ın the decree only when ıt is 
éncv1 porated sonia a rere part of 1t and there 
are express words in b t showing t 
relief decreed. {p.85,, colg. jk 24 ab 


l Where the Court which passed the decree ordered 
the compromise to be made part of it, but in the 

operative part of the decree, it incorporgted only so 
much of the compromise as related to the actual 
subject matter oi then existing htigation, and the 
decree-hoRier applied for the execution of the decree 
with regard to tho- matters agreed to in the com- 
promise ; 
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Held, that the relief claimed in the application for. 
execution not having bean Incorporated in the opera- 
tive part of the decree was not available to the 
decree-holder by way of exscution thereof, bat could 
be enforced only bya separate suit. © 

There is no analogy between an application for 
amendment of a plaint seeking to introduce a new. 
cause of action in it and the application praying that’. 
the proceedings for execution be treated as a sult 
ee s. 47 (2) of the Code of Civil Procedure. [p. 855,” 
col, Lj 

The power given to a Court under s, 47 (2) of Civil 
Procedure of treating an application for execu- 
tion as a suit may be exercised by the AppeHate 
Court. Talugdar Khan v. Khatrulnissa (13), relied 
on. [p. 855, cols. 1 & 3) -l 


Ex. D. A, against the order of the Oivil. 
Judge Unao, dated October 10, 1836. s 


Messrs M. Wasim, Haider Husain and 
Ali Hasan, for the Appellant. 


Mr, Niamat Ullah, for the Respondent, 


Judgment.—This execution of decree 
appeal arises under the following circum- 
stances. The decree-holder filed a suit: 
for recovery of Rs. 12,6565 on the basis. 
of a hundi ae the judgment-debtor- 
respondent. ne suit ended in acompro- 
mise. There were two. other defendants. 
who were discharged from the snit. In 
order to appreciate the terms of the com- 
promise and the dispute in the present. 
appeal, it is necessary to set out the entire 
ecmpromise which is as follows :— 

Para. 1.—That it has been gettled 
between the plaintiff and the defendant 
No. 1 that, in heu of the entire demand 
under the hundi in suit and also in respect 
of the coste of the suit, the defendant 
No. 1 would be responsible for the pay- 
ment of Rs. -13,550 out of which Rs. 100 
he would pay on returning to his house 
within 6 days andthe remaining amount 
of Rs. 13,450 would be paid in the manner, 
that in lieu of the said sum of money, 
the defendant No. 1 would sell, partly or 
wholly his zamindari share situate’ at 
village Kobhini, Parganah Bhag wantnagar, 
Tahsil Purwa, to the plaintiff in proportion 
to the sum of money required to be paid. 

That in case the entire share of the 
defendant No. 1 situate in the said village 
be insufficient for the payment of the said 
sum of money, the defendant No. 1 would 
sell his zaminda7i share at village Panai, 
Parganah Bhagwantnagar and other 
villages, to the plaintiff in lieu of the out- 
standing demand. That in respect of the 
rate of purchase of the said shares, ib 
has been settled that whatever nett profits 
be in Tespect of the shares of the said 
gamindart in accordance with the village 
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oscumeuts for 18340-F. i. e. waatever 
e the amount for the rental or nikasi at 
resent in accordance with tne entries in 
‘ne khetauni for 1340 F. Ont of. that 
mount, after deducting the remission 
mount, the present malguzart amount and 
{fter deducting the remission for 1340 FP, 
nd the amounts in respect of cesses, 
vyhatever be left, on that remainder, the 
rice be fixed at 3 per cent. rate. 

Para. 2.—That the defendants Nos. 2 
nd e3 .be exontrated from the claim 
Jut neither the said defendants’ costs of 
he suit will be made due from the plaintiff 
ior any costs of the plaintiff's suit will be 
sound payable by the said defendants. 

Para. 3.—That the sale deed, in res- 
wect of the said zamindari shares, would be 
got registered in favour of the plaintiff 
My the defendant No. 1 within 10 days 
and thereafter, having delivered ihe pos- 
3essicn and occupation ofthe zamindari 
ahares sold to the plaintiff, the defendant 
Wo, 1 would get the mutation of names 
effected at once in the nameof the plaint- 
“ff and the plaintiff would be entitled to 
ealise the rent and income of the gamin- 
dart share sold respecting Rabi 1340-F. 
And from the date of the sale ali the 
rights, in respect of the property sold, 
shall accrue to the plaintiff. l 

Wherefore, having filed this application, 
under, O. XXIIL r. 3, Civil Procedure Code, 
the parties pray that the suit be.decided 
in accordance withthe terms of this come 
promises. 

On the back of the said compromise the 
Oourt on March 29, 1933, passed the follow- 
ing order :— 

“sait for Rs. 13,550 against the defendant No.1 


decreed in terms of this compromise, r. 1,0, XX, 
r. 3,0. XXIII, Oivil Procedure Code.” 

There is anote at the foot of the come 
promise by the Court dated March 31, 1933, 
to the effect that it was made part of the 
decree. A decree was prepared and the 
operative part of itis | 

“Is is ordered and deoreed that the suit for 
Rs. 13,550 out of the claim and the costs of the 
Buit be decreed in terms of the compromise against 
the defendant Nu. 1. The compromise is made 
part of the decree. Order XX, r. 1,0. XXIII, 
r. 3, Oivil Procedure Uode,” 


On March 20, 1936, the decree-holder 
applied for execution of the decree pray- 
‘ing that the sale deeds of the zamindart 
‘shares be got executed by the judgment- 
debtor and the same be got registered 
and if the judgment-debtor does not comply 
with the order, then the Oourt should itself 
execute the sale-deeds of the zamindart 
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shares agreed to be sold. It was alleged 
in this application thats sum of Rs. 100 
as stipulated in para. 1 of the compromise 
had been realised. 

The judgment-debtor objected mainly 
onthe ground that it was not open to the 
decree-holder to have the condition of 
executing the saledeeds enforced in exe- 
cution. 

The trial Court came to the conclusion 
that the relief claimed by the decree-holder 
was not available to him in execution of 
the decree and dismissed the objection, 
The decree-holder has filed this appeal 
against the orderof the trial Gourt rejecte 
ing his objection. 

The conditicn of the learned Oounsel. 
for the appellant is that the agreement 
to execute the sale deed or deeds in the 
compromise related tothe suit in which the 
compromise was arrived at, and the terms 
thereof even if they did not relate to the 
suit formed considerations of the compro- 
mise, and as such, they became part of. 
the decree by force of law and are 
enforcible in execution. It is farther cone. 
tended that on a proper interpretation of 
the decree under execution, it must be held 
that the agreement was embodied in the 
decree and it was not open to the execu: 
tion Court to go behind it. 

‘Lhe learned Counsel for the respondent 
contends in the first instance that the 
terms of the agreement didnot relate to 
the suit, which was mainly for money. 
The fact thatthe agreement was a con- 
sideration of the compromise does not make 
the agreement enforaible in execution. 
Further, the decree in its operative part 
did not incorporate the agreement to exe- 
cute the sale-edeeds, and so it could not 
be enforced by the execution Oourt in 
execution. Lastly, it is contended that even 
if the agreement to transfer immovable 
property by way of sale was to be taken 
as incorporated into the decree, then the 
relief granted was of a declaratory nature 
incapable of enforcement by execution and 
capable of enforcement only by a separate 
suit. 

We have given considerable thought to 
the points in dispute in this appeal and 
find that on the question of execution ôf 
a consent decree there is a good dealof | 
divergence of opinion among the decisions 
of different High Courts, In following 
the divergence of opinion it will be weli 
to keep in mind the last words, ù e, 
“So far as it relates’ to tha suit’ of 
O. XXIII, r. 3 of the Code of Civil Proce 
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dure, under the provisions of which rule 
a' compromise in a suit is recorded and 
a decree passed thereon. 

In some cases the view taken ig that 
where the terms of a compromise decree 
which donot relate to the suit appear 
either directly or indirectly as considera- 
tions on which the settlement of claim? 
is based, such terms may be considered 
as part of the decree and executable with it 
{vide Ramaswamy Nayadu v. K. N.S Subbu- 
raya Therar and others (82 Ind. Oas. 648) 
(1), Vishnu Moreshwar Dabholkar v. Sada- 
shiv Shivram Nisale (89 Ind. Oas. 889) (2), 
Bajirao Narhar Peshwar v. Sakharam 
Balvant Peshwa, (132 Ind. Oas. 434) (8), 
Vishnu Sitaram Auchat v. Ramchandra 
ore Joshi, (A. I. R. 1942 Bombay 466) 

Great stress has been laid upon this 
View by the learned Counsel for the appel- 
lant, but we are not prepared to accept 
it as a correct view of law because it 
gives a very wide meaning to the words 
“so far as it relates to the suit” in 
O. XXIII, r. 3 of the Code of Civil Proce- 
dure.. . The question whether a particular 
term of a petition of a compromise relates 
to the suit must be decided upon the 
circumstances of each case. The test to 
apply is as to what is the relief which 
would have been granted by the Court in 
that particular suit if the compromise 
between the parties had not intervened. 
We are of opinion that from the mere 
fact, that certain matters of a compro- 
mise formed the consideration of it, it would 
not necessarily follow that those matters 
became related to the suit. In many cases 
of compromise parties settle their differ- 
ences relating to matters which have 
nothing to do with the matters to which 
the suit relates. Those matters may form 
consideration for the compromise but it 
would be too much to say that those 
matters either related to or became 
Telated to the suit. In fact, to accept this 
‘view would,. in our opinion, be making tLe 
‘last words of O. XXIII, r. 3, entirely 
redundant. It is noticeable that the 
decision of their Lordships of the Privy 
‘Council in Rani Hemanta Kumari Debi 
Midnapore Mamindart . Co., Lid. 


4 $1) 88 Ind, Oes. 648; (1935) M W N 535; 49 M L J 490; 


"ATR 1935 Mad. 110 
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Bom. 509. 
“ (3) 132 Ind. Oas. 434; 33 Bom. LR 463; Ê IR 1981 


-42) 89 Ind. Oes. 889; 27 Bom, L R 943; A I R 1926 


Bom. 295; Inde Rul. (1931) Bom. 329, 


(4) AI R4933 Bom, 466; 139 Ind, Cas, 830; 34 Bom, 
Į Ret: Inq, Hol ( 1833) bon. a i 
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(L. R. 461. A 240) (5) to which we shall 
refer again, has an indirect effect of shake 
ing the scundness of this view. Ia the 
Privy Council case the agreement relating 
to property, which was not the subject- 
matter of that suit, was sought to~ he 
enforced by a separate suit. The parties 
were Yepresenited throughout by eminent 
Counsel and the plea that no separate suit 
was maintainable but the relief could be 
enforced in execution was not raised; 
At p. 24€* their Lordships after consider- 
ing the consent decree in that case 
observed that it might be that a decree 
was incapable of eae executed outside 
the lands of the suit. ‘The particular point 
did not arise directly for decision in that 
case but the observation of their Lord- 
ships is entitled to all respect. 

In certain other cases the view taken 
is that where certain terms of a come 
promise decree do not relate to the suit, 
the decree is inoperative and invalid 
and cannot be executed in so far as it 
gives effect tothe terms of a compromise 
not relating io the suit [vide Jastmuddin 
Biswas v. Bhuban Jelini, (I. L. R. 34 Oal- 
cutta 456) (6), Gurdeo Singh v. Chandrikah 
Singh (1. L. R. 36 Oalcutta 193) (7), Arjun 
Kapali and others v, Asvint Kumar Kapali 
and others (A. I. R.1925 Cal. 286) (8)] These 
decisions seem to be based upon the view 
that where a compromise gives effect to 
the settlement touching properties extra- 
neous to the litigation, the decree to that 
exlent is clearly without jurisdiction and 
inoperative, because the Oourt had no juris- 
diction to pass the decree in accordance 
with such terms of a compromise as did 
not relate tothe suit. In relation to thcse 
extraneous properties the parties must 
fall back upon the petition itself. On a 
careful consideration of these cases we 
have come to the conclusion that these 
decisions are based upon a misconception 
of inherent want of jurisdiction in a 
Court passing the decree and illegal 
exercise thereof by it. In our view it is 
an erroneous exercise of jurisdiction by a 
Oourt which wrongly records a compromise 
in Violation of the provisions of O. XXIII, 
r. 3, Civil Procedure Oode. ‘though some 
terms of the compromise do not relate to the 
(5) 48 I A 240; 53 Ind, Oas. 534; A IR 1919 P U 79; 
47 O 485;17 A L J 1117; 32 Bom. L R 488;31C LJ 
‘298; 24 OW N 177;37 M L J 525; 87 MLT 42;)/1L W 
301; (1920, M W N 68 P 0O). 

(8) 34 O 456. 


(7) 360 193; 1 Ind. Cas. 913;5 OLJ 611, 
(8)A I R1925 Oal. 286; 78 Ind. Gas, 817, 
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«suit yet if the Oonrt had the jurisdiction 
Over the subject-matter of the entire 
compromise then allthat could be said was 
that it actedin an illegal manner but it 
could not be said that it acted without 
Jurisdiction., We are not prepared to 
follow the extreme view laid down in these 
cases and the learned Counsel for the 
respondent has frankly conceded that he is 
not in the present case prepared to 
support the extreme view taken in the above 
Cages. . 

“A third view, upon which great reliance 
has been placed by the learned Counsel 
for the respondent, is that even though 
the compromise contains terms that do not 
relate to the suit yet if they have all been 
embodied in the decree, then the parties 
against whom such a decree ig sought to be 
executed cannot object to it on the ground 
that 16 contains matters not rélating to the 
Bult inasmuch as such an objection should 
have been taken at the time when the 
Oourt embodied the compromise in full 
luto the decree or by way of appeal from 
the order recording the compromise, We 
ate of opinion that patent want of jurisdic- 
tion is a very different matter from the 
erroneous exercise of it. Where the Oourt 
reeords a compromise under O. XXIII, r. 3, 
Civil Procedure Code, though a term of 
the compromise relates to property not in 
question in the suit yet if the subject- 
matter of the entire compromise is within 
the pecuniary or territorial jurisdiction of 
that Court, then the Oourt in recording 
Compromise is not acting outside its 
Jurisdiction but may be committing a breach 
of the provisions of O. XXIII, r. 3, which 
18 a matter to be corrected at the instance 
of parties in appeal or revision. There is 
& preponderance of decisions of almost all 
the High Courts in favour of this third 
view, the raito dectdendt of which is ‘Hat 
the execution Court cannot question the 
decree sought to be executed excepting on 
the score of want of jurisdiction. The 
decree passed in such cases‘ would be passed 
with jurisdiction and be binding upon the 
parties unless set aside in appeal. We may 
site only & few out of those cases. 

In Yasin Ali Khan v. Alt Bahadur, 
(A. 1, R. 1924 Oudh 230) (9) a Bench of the 
late Court of the Judicial Commissioner of 
Oudh, in a case where one part of the 
agreement referred toa matter which did 
not form part of the subject-matter of the 
sult and therefore could not inlaw form 


gag) AT R1994 Oudh 230; 79 Ind. Oas, 685; 10 OL J 
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part of the decree, held that once it wag 
incorporated in thə decree by consent of 
parties, no party to the compromise could 
object to that part of the compromise which 
was outside the subject«matter cf the suit 
as not binding on him. 

In Shanker Bakhsh v. Talugqdei, 


(290. ©., 276) (10) a Bench of this Court 


consisting of the late Mr, Justice Ashworth 
and the late Mr. Justice Misra held that 
the parlica in an execution case were not 
entitled to call in ques.ion the validity of 
the decree as framed or impugn the 
jurisdiction of the Court that framed it. 
in this case one Musammat Taluqdei was 
the donee under the deed of gift executed 
by Thakur Mandhatta Singh, her father. 
Thakur Maudhatta Singh brought a suit 
for a declaration that the deed of gift was 
void. The sult was compromised. The 
compromise was to the effect that the deed 
of gift should be declared invalid but that 
Musammat Taluqdei should be given land 
amounting to 75 btghas out of the property 
comprised in the decd of gift and also out 
of other property. On this compromise 
being filed, a preliminary decree was drawn 
stating the terms of the compromise. The 
lady put in an application for execution of 
this decree by delivery of possession and 
Mandhatta Singh objected that the decree 
stould not have incorporated any order for 
the delivery of land not comprised in the 
deed of gift. The learned Judges repelled 
the contention on the ground noted above. 

In Sañu Shyam Lal v. Shyam Lal (I. L. R. 
55 Allahabad, 775) (11)a Full Bench of the 
Allahabad High Court remarked as follows 
at pp. 7¢0 and 781] :— 

‘Tt is incumbent on Oourts to follow this direction 
and to see that the final order passed by the 
Court is correct. But it does not necessarily 
follow that if the Court does not strictly follow 
this direction, it is acting without jurisdic- 
tion. 

In some cases it may be very easy to split up the 
compromise into two parts,—the first which relates 
to the suit andthe second which does not relate to 
the suit, and then it would be very easy for the 
Court to incorporate into the operative portion 
of the order the part which relates to the suit, 
and to exclude the other which does not relate to 
the suit. On the - other hand, there oan be 
a compromise which mixes úp various matters in 
such a way as to make it im ible to separa 
the part which exclusivelye relates to the suit and 
another part which does not so relate to the suit, 
It will therefore be the duty of the Oourt to deside 
which relates to the suit and which dosa not relate 
to it. Such a question obviously “is a question of 
law to ba decided by the Oourt which ig caWed 


(10) 29 O 0276; 92 Ind. Cas. 732; 3 O W N 375; 18 
L 


J 320. = 
Ea 55 A775 at pp. 790 and 781: 146 Ind Oss 1468; 
(1933) A L J 788; A I R 1933 All. 649; 6 R A363 (F B) 
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upon to pass a decree on a perusal of the com- 
promise. The Court in deciding this matter may 
err, but the Court would have jurisdiction to decide 
a point of law wrongly. Except in cases where the 
Court bad no jurisdiction to entertain the matter at 
all, a wrong decision would make the decree valid 
and binding on the parties.” 

On a review of the authorities bearing 
upon the point, we are of opinion that tha 
main question that arises in connection 
with the question of execution of a consent 
decree is whether the ccmpromise as a 
whole or what part of it was embodied in 
the operative part of the decree by the 
Court seised of the suit. In this connection 
it would be proper to refer to a decision of 
the Privy Councilin Rant Hemanta Kumari 
‘Debt v. Midnapore Zamindari Co., 
Ltd. (L. R. 46 I, A. 240) (5). “At p 246 
their Lordships of the Privy Council after 
considering the language of O. XXIII, r.3 
of tte Oode of Civil Procedure, have laid 
down the manner by which a compromise 
ought to be recorded, Their Lordshirs said 
aB follows :— . 

“The terms cf this section need careful scrutiny. 
In the first place, it is plain that the agreement or 
‘compromise, in whole and not in part, is to- be 
Ttecorded, and the decree is then to confine its 
operation to-so much of the subject-matter of the 
suit as is dealt with by the agreement. Their 
Lordships are not aware of the exact system by 
which documents sie recorded in the Courts in 
, India, but a perfectly proper and effectual method 
of carrying out the terms of this section would 
be for the deeree to recite the whole of the 
agreement and then to conclude with an order 
Telative to that part that was the subject of the 
sait, or it could introduce the agreement in a 
schedule to the decree; but in either case, 
although the operative part of the decree would be 
properly confined to the actual subject-matter of the 


. then existing litigation, the decree taken ag whole 
would include the agreement." 


We have, therefore, to consider the decree 
JIM the plesent case in tke light of the 
` observations of their Lordships of the Privy 
“Council in the aboveementioned case. We 
have already set forth at length the 
-compromise and the decree in this suit in 
‘an earlier part of this judgment, On a 
' perusal of the decree in question it will 
appear that the Court which passed the 
“ decree ordered the compromise to be mada 
“ part of it, but in the operative part of it it 
` incorporated only so much of the compromise 
,.a8 related io the actual subject-matter of 
“ben existing litigagion. 
On the question of the-interpretation of 
„this decree the contention of the learned 
Counsel for the appellant is’ that the entire 
|” @ompromise Wes incorporated in the decree 
and reliance is placed by him on the words 
“is made part of the decree” noted by the 
Court on the compromise, and the words 
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“decreed in terms of this compromise” ir 
the decree itself. Onthe other hand, the 
learned Counsel for the respondent says 
that allthe terms ofthe settlement were 
not embodied in the decree and only sx 
much of it was embodied as related to the 
money claimedin it. We are of opinior 
that merely saying that the compromise it 
made part of the decree is not embodying 
it in the operative part of it. A compromist 
can be said to be embodied in the decret 
only when it ie incorporated in the operative 
part of it and there are ‘express words ir 
that part showing the actual relief decreed 
The language of the decree in the presen 
case and the order on the compromise tha 
ait may be made part of the decree are 
qquite consistent with the view that the 
Court in its operative part of the decret 
determined the amount due to the plaintif 
and nothing more, and as regards the 
‘satisfaction of that amount, it relegated 
the parties to the terms of the compromise 
which was, sa to say, appended to it. I: 
we look at the decree by itself, we finc 
that there are no words in it directing ‘the 
execution of the sale deed or sale deedi 
agreed upon in the compromise nor the 
decree did specify the method of determin 
ing the property to be conveyed, nor fixec 
any time within which the deeds were ti 
be executed. It is to be noticed furthe: 
that although the decree does not mentior 
the terms on which the sale deed or deed: 
were to be executed, it clearly mention 
.the total amount agreed upon between thi 
Parties as due to the plaintiff. 
On the whole, therefore, we agree witl 
the opinion of: the trial Oourt that th 
relief claimed in the application for execu 
tion not having been incorporated in thi 
operative part of the decree is not avail 
‘able to the appellant by way of executior 
thereof. “i 
The next argument of the learned Counse 
forthe respondent that even if the agree 
ment to transfer immovable property b; 
way cf sale was to be taken as incorporate: 
in the operative part of the decree, the 
the relief granted was of a mere declarator 
character incapable of enforcement b 
execution and capable of enforcement by | 
separate suit. In our cpinion this argu 
ment is really another form of the sam 
argument which we have dealt with abov 
and in respect of which we have come t 
the conclusion that the relief can bi 
enforced only by aseparate suit and no 
in execution and needs no separat 
determination. p 
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Lastly, the learned Counsel for the 
appellant has prayed that in view of cl, (2) 
of s. 47 of the Code of Oivil Procedure, this 
application may be treated as a suit on 
condition of his paying any additional 
court-fee required by law. This prayer is 
foreshadowed in ground No,2 of the appel- 
lante memorandum of appeal. The learned 
Counsel has urged that in view of the 
complicated nature of the: controversy 
between the parties, it was not easy for hig 
client to decide whether to proceed by way 
of.@execution or by a separate suit, and 
-hence the discretion vested in Oourt to 
allow a proceeding to be treated as a suit 
should be exercised in’ his.favour. The 
learned Counsel for the respondent has 
Contested this prayer on two grounds; 
firstly that the prayer was not made at the 
earliest cpportunity, t.e., before the Court 
of trial, and secondly, that the prayer, if 
allowed, would deprive the respondent of 
an important defence, that is, the plea of 
limitation, On the facts of the present 
. case and in view of the difficult’ questi-n of 
interpretation of the decree, we are of 
opinion that the present proceedings be 
allowed to be treated as a suit and 
“opportunity be afforded to the appellant 
-to make proper amendments in the applica- 
tion, Itis admitted that no objection on 
the score of limitation or jarisdicticn arises. 
In respect of the objection that if this 
proceeding is allowed to be treated asa 
suit, his client will be deprived of an 
important defence, reliance is placed upon 
Charan -Das and others v. Amir Khan and 
others (L. R. 47 I, A., 255) (12). In our 
opinion there is no analogy between an 
application fcr amendment of. a plaint 
seeking to introduce a new cause of action 
in it and the application praying that the 
proceedings for execution be treated as a 
Buit under s.47 (2) of the Oode of Oivil 
Procedure. Even in case of application for 
. amendment of plaint, their Lordships of the 
Privy Council held that there may be cases 
-in which the considerations against 
allowing amendment may be outweighed by 
special circumstances of the case. We are 
of opinion that in the present case to 
allow a technical plea raised by the respon- 
dent's Counsel would be to defeat the ends 
of justice and to deprive the plaintiff-decree- 
holder of his just right for no fault of his. 
It cannot be doubted that the power given 


(19) 47 I A 255; 57 Ind Oas. 606; 39M LJ 195,28 M 
LT 149: SUP LR (P 0)124: 18 A LJ 1095; 22 Bom. 
L R 1370:13 LW 49; 235 O WN 390;3 P W R 1931; 
48 O 110; A IR 1991 È O 50 (P O). 
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to a Court under s. 47 (2) of Civil Procedure 
may be exercised by the Appellate Court. 
If any authority were needed, we would 
refer to Taluqgiar Khan and others v. 
Khairulnisa and others (A. I. R. 1928 
Oudh, 38) (13). 

We, therefore, agree with the view taken 
by the Court below that the plaintiff decree- 
holderis not entitled to obtain the reliefs 
prayed for by way of execntion but we 
order that the present application be treated 
as a suit, and for that purpose, we set aside 
the order passed by the Court below and 
remand the case to it with a direction that 
the application be treated and registered 
as a guit, Tho Oourt below is directed to 
allow the applicant to make proper and 
necessary amendments in his application 
in orderto convert it into a suit subject to 
his paving necessary Gdurt-fee and then to 
try and dispose of the suit according to 
law. As regards costs, we order that the 
appellant do pay the costs of the respondent 
in this Oourt as his appeal has failed on the 
main point involved inthe appeal. As 
regards coste of the Court below, we order 
shey shall abide the result. 


B Order accordingly. 


(13) A I R 1928 Oudh 38; 106 Ind. Oas, 133,4 OWN 
ı HM. 
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LAHORE HIGH COURT 
Givil Revision No. 1052 of 1938 
April 27, 1939 
DaALIP SINGA, J. 
Friem DAULAT RAM VIDYA PARKASH— 
DEFEN DANT —PRTITIONH& 
Versus 
BANSI LAL—PLAINTIFFAND OTHERS — 
DEFENDANTS — RESPONDENTS 

Oivil Procedure Code (Act V of 1908, 0. XXXIII, 
r. L—0Order permitting withdrawal of suit and fizing 
costs — Appeal on question of costs — Revision, if 
maintainable—Court allowing sutt to be withdrawn 
and allowing to be withdrawn adding that tt ts dis- 
missed, distinction. 

Anorderas to costs in a 0A88 where an order under 
O. XXIIL r. 1, Civil Procedure Code is passed allow- 
ingthe plaintiff permission to withdraw the suit and 
fixing costs, is merely incidental to the permission to 
withdraw the suit, and as the permission to withdraw 
the suit is not a decree, the incidental order of costs is 


Q : 
it and fixing costa ia passed it is doubtful whe- 
hee revigion lies from order relating to costs. e. 
R. {from an order of the District 


O. r 
Judge, Ludhiana, dated August 18, 1938. 


E56 
Mr. Tek Chand, for the Petitioner, 
Mr. Qabul Chand, for the Respondents. 


Order.—The le:rned District Judge held 
that no appeal lay. ‘The trial Court passed 
an order purporting to be under O XXIII 
T. l, Oivil Procedure Code. allowing the 
Plaintiff permission to withdraw the suit 
and fixing costs at Rs. 20 only. It added 
the words that “tke suit is dismissed.” I 
sm aware that some Courts have drawn a 
distinction between’ the cases where a suit 
is simply allowed to be withdrawn and the 
cases where the Courts though allowing the 
suit to Le withdrawn add that the suit is 
dismissed, Iam nct aware that any such 
distincti-n has ever been drawn in the 
Punjab Oourts and I see no reason for it. 
On the matter of coste, the question is not 
free from difficulty. From one point of 
view the rights of the parties as to costs 
are In controversy in.the suit and therefore 
the order fixing the amount of costs isa 
final decision on the question of costs in 
that Buit and might be called a decree. 
The weight of authority, however. is that 
the order as to costs in such & case 18 
merely incidental to the permission to with- 
draw the suit and as the permission to with- 
draw the suit is not a decree, the incidental 
order of costs is also not a decree. Bow'ng 
to the weight of authority in this direction 
I would hold therefore that the learned 
District Judge was right in holding that 
no appeal lay even on the question of ecsts. 

The last point is whether a revision lies. 
But O. XXII I,r. 1 (3), Civil Pr. cedure Code 
appears to give absolute discretion to the 
Oourt on the question of costs. Nothing 
has been shown to meas to why the order 
passed should “be considered liablé to 
revision under s8. 115. To my mind it ig 
doubtful whether a revision lies but in 
ieee l would a in this case interfere 

e dismiss isio . 
EE 18 revision. No order 


D. Revision dismissed. 


CALCUTTA HIGH COURT 
Criminal Revision No. 606 of 1939 
ss July 10, 1939 
ENDERSON ANB KHUNDK 
NIHARENDU DUTT MAJUMDAR 
. AND OTHERS—PETITICNERG 
e EMPEROR- Orpo 
e — Orpositr 
iy Code (Act XLV of 1860), a iad oa | 
atbiling holing of meeting within ceriain a ga 
altdtty 07—Fact that conviction ts difficult to ee 
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if shows that order itself waa without jurisdiction— 
It must be shown that order was communicated to 
accused, 

An order under s. 144, addressed to the public 
forbidding them to hold meeting within a certain 
area is 4 definite order and does not contravene the 
provisions of s. 144. A distinction should not be 
drawn between a particular place and an area. 
In re D. V. Belvi (1) and Emperor v. Motilal Ganga- 


® dhar(2), not followed, 


It is necessary to distinguish carefully between 
the jurisdiction of the Magistrate to makean order 
under s. 144, Criminal Procedure Code and a possible 
practical difficulty in showing that it has been dis- 
obeyed. It does not follow that Mecause it is diffgylt 
for the Crown to secure a conviction, that the order 
itself was made without jurisdiction. ` 

Before it can be said that the accused had know- 
ledge of the order, it must be shown that itsterms 
were communicated to them. The Sub-Inspector 
merely giving his own interpretation of it, is quite a 
different thing, 

Mr. N. K. Basu and Abani Kanta Roy, 


for the Petitioners. 


Mr. D. N. Bhattacharjee, Deputy Legal 
Remembrancer, for the Orown. 


Henderson, J. — The petitioners have 
been convicted of an offence punishable 
under 8. 188, Penal Oode, for disobeying 
an order made by the Sub-Divisional 
Magistrate of Barrackpore under s. 144, 
Criminal Procedure Uode. The facts which 
give rise to the prosecution are briefly as 
follows: It is said that communal tension 
had been arvused in the locality in connec- 
tion with a strike. After setting out ‘the 
matters which gave him jurisdiction, the 
Sub-Divisional Magistrate passed an order 
under s. 144. Altogether that order contain- 
ed three directicns and the petitioners are 
alleged to have disobeyed the third which 


was in these terms : 

“That no publio meeting shall be held in any 
area in the sub-division so long 48 this order is in 
force except on special permission from me which 
must be applied for at least 24 hours before the 
said meetings are held.” 


On December 9 last, the officer-inu-charge 
of the thana at Titagarh was informed 
that petiticner No. 1 and others had come 
to Titagarh and were holding a meeting 
in front of a certain dispensary. He went 
to the spot with some Police and found peti» 
tioner No 1 addressing a crowd., He order- 
ed the crowd to disperse as in his opinion 
they were violating the order made by 
the Magistrate. The contention of the 
prosecution is that in taking this action 
the petitioners were guilty of an offence 
punishable under s. 188, Penal Oode. They 
wers convicted by the Magistrate of Barracke 
pore. As their appeal to the Sessions Judge 
was dismissed, they obtained this Rule. 
The Rule was pressed on two grounds : (1) 
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The order itself js illegal; (2) That there No. 1, the Sub-Inspector, says that 
mis no evidence to show that the petitioners he ordered the crowd to disperse as they 


had any knowledge of it. The first ground 
IS based upon cl. (8) of s. 144, Criminal 
Procedure Oode, which is in these terms: 

“An order under this section may be directed to 
B` particular individual, or to the public generally 
when frequenting or visiting a particular place." 

This parlicular order was addressed to 
the public when visiting any part of the 
Barrackpore sub-division. In support of 
this ground, Mg. Basu contended that the 
scope’ of the order was far too wide and 
drew a distinction between a particular 
place and an area In support of his con- 
tention, he relied upon the cases in In re 
D. V. Belvi (1) and Emperor v. Motilal 
Gangadhar (2). On the other hand, the 
learned Deputy Legal Remembrancer re- 
lied upon the case in Vasant B. Khale v. 
Bmperor ‘3). Ia my opinion, it is neces- 
Bary to distinguish carefully between the 
jurisdiction’ of the Magistrate to make 
an order anda possible practical difficulty 
in shcwing that it has been disobeyed. It 
does not follow that because it ig difficult 
for the Orown to gsecuse a conviction, that 
the order itself was made without jurisdic- 
tion. If we apply the test laid down by the 
learned Judges in those two Bombay 
cases, it would be very difficult to say where 
a place ends and an area begins. It is 
“obvious that a line would have to be drawn 
somewcLere and for my part I shall find it 
very difficult to draw such a line. Nor is the 
matter of much practical importance: for 
example, if an area may be said to contain 
150 places, the Magistrate could pass 150 
orders in identical terms and the result 
would be exactly the same. In our opinion, 
the order is a definite order and it does 
not cootravene the provisions of s. 144. 

On the second point, the learned Depaty 
Legal Remembrancer conceded that he 
had no evidence ‘apart from the evidence 
relating to what took place at the actual 
meeting. It is said that the petitioners 
knew of the order because they were told 
of it by tte Sub-Inspector while the meet- 
ing was actually going on. The evidence 
on the point is extremely scanty and is to 
be found in the deposition of P, W. No. 1, 
P. W. No. 3 and P. W. No. 4P. W. 

(1) 83 Bom. LR 673; 134 Ind, Oas, 844; AIR 1981 
Bom. 325; (1931) Or. Oas. §81;52 Gr. L J 1144: Ind. 
Rul. (1931) Bom, 456. . 

(3) 33 Bom. L R 1178;124 Ind. Cas, 1287; AI R 19381 
Bom. 513; (1931) Or. Oas. $45; 88 Or. L J 75; Ind. Rul 
(1931) Bom. 21, 

(3) 59 B 27; 152 Ind. Oas 701; AI R 1934 Bom. 375; 
es aa Cas, 1212: 38 Bom. LR 733; 36 Or. L J 135; 


*persons or not. 


had assembled in violation of the order. 
The order was given in an audible voice 
and part of the crowd actually dispersed. 
It is, of course, difficult for him to say 
whether ths order was audible to other 
P. W. No. 3, the Town 
Inspector, corroborates this account of the 
acticn taken by the officer-in-charge of the 
thana and adds that petitioner No, 1 and 
five other persons were addressing the 
meeting at the time. W. No. 4 
merely says that the Police arrived and 
began to move people telling them that 
there was a s. lt4 order. It appears tbere- 
fore that his version is not quite the same. 
From this evidence it is abundantly clear 
that no personal Communication was made 
to any of the petitioners. There is no 
distinct evidence as to the relative positions 
of the petitioners and the thana officer in 
the crowd. The learned Judge did not 
consider whether it necessarily follows 
that petitioner No. 1 heard what was said 
by the Sub-Inspector at a time when he 
himself was actually delivering a speech, 
The prosecution really did not take suf- 
cient trouble to see that the evidence on 
this very essential point was sufficient and 
clear. 

Then in the second place the order itself 
is not very happily worded. It does not 
clearly forbid attendance at a meeting or 
making speeches at a meeting. The use of 
the words ‘no public meeting shall be beld’ 
seems to suggest something in connection 
‘with the organization of a meeting, From 
the evidence it appears that the petitioner, 
Majumdar did nothing more than behave 
like a Hyde Park orator. Ths actual order 
is capable of more interpretation than 
one. Before it can be said that the peti» 
tioners had Knowledge of the order, it must 
ba shown that its terms were Communicated 
to them. [ostead of doing that, the Sub- 
Inspector merely gave his own interpretas 
tion of it, whichis quite a different thing. 
We must accordingly accept the contention 
raised in the second ground thatthere is no 
evidence upon which it cam be held that the 
petitioners had any knowledge of the order. 
The Rule is accordingly made- absolufe, 
the cenvictions and sentences are set aside | 
‘and the petitioners are discharged from 
their bail. =| 

KhundkKar, J.—I agree e 

D. Convictiong set aside. 
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LAHORE HIGH COURT 
First Appeal No. 166 of 1938 
January 19, 1939 
ADDISON AND ABDUL RaASHID, JJ. 
. OHARAN DAS— PLAINTIFF — APPELLANT 
versus l 
LALCHAND AND snc THER—DEFENDANTS— 
RESPONDANTS 


` Evidence Act (I of 1819), a 34 — Rokar bahi—° 


Number of blank spacea— Reliability of rokar bahi. 
If a number of blank spaces, have been left in the 
sokar bahi in different places, the conclusion that the 
rokar bahi is unreliable would be fully justified. 
_ B.A. fromthe decree of the Sub-Judge, 
First Olass, Gujrat, dated February 2, 
1938. ; 
Messrs. Achhru Ram and Shamair Chand, 
for the Appellant. 
Messrs. Mehr Chand Mahajan and M. 
Abdul Majid, for Respondent No.1. 
“Abdul Rashid,J —This appeal has arisen 


‘out of a suit instituted by Oharan Das 


against Lal Oband, defendant No. 1, and 
Rame Shah, defendant No. 2, for recovery 


“of Rs. 19,352-13-G on the basis of two pro- 


missory notes. The allegations of the plaint- 
iff are that on June 22, 1931, Lal Chand 
executed a promissory note for Rs. 1,800 
(Ex. P-2) in favour of Rame Shah, defend: 
ant No. 1, at Jhelum, and received the en- 
tire consideration by means of a cheque on 
the Peoples Bank of Northern India, Limit- 


ed. On July 17, 1931, Lal Ohand executed 


another prcmisscry note (Ex. P-l) for 
Rs, 10,000 in favour of Rume Shab at 
Jhelum and received the entire conside- 
ration by means of a chegue. Insterest at 1 
per cent. per mensem wes agreed upon 
between the parties. Lal Chand paidRs 50 
in cash on June 14, 1934, in part payment of 
the principal amount due on the promissory 
note for Rs. 1,800 and made an endorsement 
on the back of the promissory note to that 
effect in his own handwriting. Similarly, 
‘on July 10, 1934, Lal Ohand paid Rs. 50 
in part payment cf the principal due on the 
promissory note for Re, 10,000 and made a 
similar endorsement. As Lal Ohand had 
made these payments towards the principal 
amount of the promisescry nctes, the limita- 
tion for the institution of the suit got 


“ extended under e. 20, Limitation Act. On 


December 12, 1936, Rame Shah. defend- 
ant No. 2, sold the promissory notes in suit 
to the plaintiff. Thè plaintiff was therefore 
entitled to a decree‘for the sum claimed. |, 

Rame Shah, defendant No. 2, did not appear 


‘and ex parte proceedings were tuken against 


him, Lal Chand, defendant No. 1, leaded 
inter alia, that the plaintifi’s suit was bar- 
red by limitation as he had not made the 
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alleged payments in respect of the amount 
dueon the two promissory notes. "Tal 
Ohand admitted that he had made endorses 
ments on the back of the promissory notes 
but he had not made any payment of Rg. 50 
with respect to each of the promissory 
notes. As a proof of the non-payment of 
Rs. 50 each Lal Chand produced the state. 
ment of account (Ex Del) sent by Rame 
Shah to him on December 18, 1935, in which 
no such payrents were shown to have 
been made by defendant No.1. The trial 
Court framed nine issues, but it is ‘neces. 
sary to re-produce only two of them : 


“3. Did not defendant No.1 make payments ol 
Rs 50 each to plaintiff on July 10, 1934, and June 
14, 1934, respectively ? Onus on defendants, 

3 (a). In case Isaue No. 3 is not proved, then 
were these payments appropriated towards principal 
within limitation? Onus on plaintiff.” 


The trial Court decided Issue No 3 against 
defendant No.1. On Issue No. 3 (a), it wae 
held that the payments of Rs, 50 each had 
not been appropriated towards the princi: 
pal due on the promissory notes within 
limitation. Asa result of these findings 
the plaintiff's suit was dismissed with costs 
Against this decision the plaintiff has pre 
ferred an appeal to this Court. The mosi 
important question for determination in 
this appeal is. whether payments of Rs. 50 in 
respect of each of the promissory notes were 
made by Lal Chand to Rame Shah on July 10, 
1934 and June 14, 1934, respectively. Lal 
Chand appeared as a witness in the case and 
though he admitted that he had made the 
endorsements on the back of the promissory 
notes, he denied on oath that he had made 
any payment of Ra. 50 in respect of any ol 
the two promissory notes to Rame Shah. He 
stated that after going through the accounts. 
Rs. 5,882 were due to Rame Shah by him. 
The endorsements.on the back of the pro 
missory notes with respect to payments oj 
Rs, 50 each were made by him in his office 


at the instance of Rame Shah. At 
that time only Rame Shah and hie 
Munim Devi Das were present. Devi Das 


(D, W. No. 1) states that he had been an 
accountant of the Jhelum Branch ever since 
January, 1934, Defendant No. 1 had regulai 
accounts which were produced every yea 
before the Income-tsx Authorities. He had 
brought the kacha and pacca cash books 
besides the khata in Court. No payments 
of Rs. 50 each were made by defendant 
No.1 to defendant No.2 according to the 
account books. He had inspected the cast 
book and khata entries relating to Jun: 
14, 1934, and July 10, 1934, and no such pays 
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ments were made according to the account 
books to defendant No. 2 on those dates. 

There is one important piece of evidence 
which is almost conclusiveon the question 
of the payment of Rs, 0 in respect of each 
of..the two promissory notes. On December 
18, 1935, Rame Shah sent a statement of 
account to Lal Chand. This relates to the 
entire account between the parties from 
September 9, 1931, to December LE, 1935. 
The payments of Rs. 50in respecc of each 
ufehe two promissory notes are not mens 

tioned anywhere in tbis statement of account. 
If Rs. 50 were paid towards each promis- 
sory nole on July 10 and June 14, 1934, 
respectively, these amounts would have been 
credited tothe account of Lal Ohand and 
would have undoubtedly been referred to 
in the statement of account submitted by 
pce Shab to Lal Chand on December 18, 

- 1935. 

Rame Shah, defendant No. 2, appeared 
asa witness forthe plaintiff and tried to 
explain the absence of entries regarding 

- Re. 50 each in the statement of account sub- 
: mitted by him to Lal Chand. He atates 
that an entry regarding the payment of 
“Re. 50cn June 14 and another entry Te- 
' garding the payment of Rs. 50 on J uly 10, 
was made in his rokar by his Munim on 
the instructions of Dyal Singh and that these 
amounts were credited towards the princi- 
‘palin respect of each of the Promirsory 
notes. These entries were, however, not 
made in the khate bahi till December 20, 
1935, and as the statement of account was 
prepared from the khata bahi on December 
18, 1935, these payments did not appear in 
- the statement of account sent to Lal Chand. 
In crcas-examination, Rame, Shah was 
compelled to admit that even up to Novem- 
‘ber 30, 1937, he had not credited the inter- 
- est of these payments in favour of Lal 
- Ohand. Heis unable to give any reason 
as to why the roker entries of June 14, 
1934, and July 10, 1934, were not trange 
‘ferred tothe khata account till December 
-20,1935. Again there is no documentary 
- proof of the fact thatthe sums of Rs. 50 
in respect of each of the promissory notes 
‘were transferred to the ta account 
-even ‘on December 20, 1935. A translitera- 
-tion of the khata prcduced in Uourt does 
hot contain any note as tothe date when 
- the entries were made. The entries in the 
-khata were not produced even in the pre- 
: vious case which was decided inthe High 
Oourt on April 14, 1937. 
Godar Mal(D. W. No. 3) is the. Munim of 
Rame Shak. He had prepared Ex: D-1 in 
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his own handwriting. He states that whate 
ever {tems were found in the khata at 
ihe time of his preparation of the account 
were correctly entered in Ex. D-1. He 
states that the entries in kkata were made 
at leisure. By mistake he did not enter the 
paymentsof Rs. 50 each in the khata and 
after he had prepared and handed over 
Ex. D-], he came to detect the mistake 
which fact he mentioned to Rame Shah. 
He, however, stated later on that the mistake 
Was pointed out to him by Rame Shah on 
his return from Mandi Baha-ud-Din after 
perusal of the khata account, a copy of 
which had been supplied to Lal Chand. 
He examined the kachi and pacei rokars 
and found the entries therein. According 
to him, when payment of Rs, 50 was made 
in the promissory note for Rs. 1,800 then, 
besides himself, Rame Shah and Gopal 
Ohand were present. Atthe time of the 
other payment, Hukam Ohand, Rura Mal 
and Rame Shah were present. He hag also 
failed to give any indication as to when 
the entries of Rs. 50 in respect of each of 
the promissory notes wera made in the 
khata. The mistake in the khata according 
to defendant No. 2 was discovered on 
December 20, 1935. No corrected states 
ment of account was, however, forwarded to 
Lal Chand from December 20, 1935, till 
November 30, 1937. Ona consideration of 
the statements of Godar Mal and Rame 
Shah and the entries in the different account 
books it appears to us that the relevant 
entries was made in the khata in order to 
save limitation some time after the decision 
of the previous case. The previous case 
having failed on the question of appropriae 
tion, it was definitely stated in the khata 
that the sum of Rs, 50 in respect of each 
of the promissory notes was paid towards 
the principal due under the promisgory 
notes. 

In order tc prove the payment of Rs. 50 
in respect of each of the promissory notes, 
reliance was placed on behalf of the plainte 
ifon the statements of Rura Mal (P, W. 
No. >+) and Gokal Oband (P. W. No. 4). Rura 
Mal deposes that Rs. 50 were paid in his 
Presence towards the prisicipal in the proe 
missory note for Rs. 10,000 and that Lal 
Chand also gave instxguctions to Rame Shah 
to appropriate this amount towards the 
principal. He had beena tenant of Ram’ 
Shah and on this occasion he had gone to 
the shop of Rame Shah to get some erna- 
ments weighed which he had got prepared 
by a. goldsmith. Gokal Ch&od makes a 
statement regarding the promissory note for 


860 


Re. 3,800 which is practically identical with 
the statement of Rura Mal. Neither of these 
two witnesses attested the endorsements 
and both are emphatic tbat the payments 
of Rs. 50 each were made towards the 
principal amount in order to save limita- 
tion. In cur opinion, no reliance can be 
placed on the statemenis of these two 
chance witnesses. 

The rokar bahis of Rame Shah have been 
held to be unreliable even by the trial 
Court and in view of the fact that a number 
of blank spaces kave been left in the rokar 
bahi in different places, the conclusion 
arrived at by the trial Court in this respect 
appears to us to be fully justified. For the 
reasons given above we are of the cpinion, 
that Lal Ohand has succeeded in establish- 
ing that he did not make any paymenis 
towards the amounts due on the two promise 
sory nctes on July 10,1934, end June 14, 
1934, respectively. On this finding no other 


question arises in this appeal. As a resalt, 


we dismiss this appeal with coste. 
D. Appeal dismissed. 


ALLAHABAD HIGH COURT 
Civil Revision No. 39492 of 1938 
April 5, 1939 
MULLA, J. 
JAFAR UDDIN—PLAINTIFU— APPLICANT 
; versus 
DEBI PRASAD ANDANOTHBR- DBFENDANTS 
— Opp.s1Ta Party 

Limitation Act (IX of 1908), a. 14, Bapl. 1— 
Proceedings end on date on which plaint ts actually 
returned and not on date on whtch order directing 
return of plaint ts recorded—Protincial Small 
Cause Courts Act (IX of 1887), s. 25— Revision under 
— High Court's Power, if restricted by a 115, Civil 
Procedure Code (Act V of 1908). 

The Oourt has seisin of the plaint up tillit is 
actually returned to the plaintiff even after the 
order directing the return of the plaint has been 
passed. Proceedings come to an end within the 
meaning of s. 14, Limitation Act, not onthe date 
on which the order directing the return of the 
plaint is recorded but on the date on which the 
plaint is actually returned to the plaintiff. 
Bisheshar Singh v. Ram Daur Singh (1), Sinnakarup- 

n° V. Muthiah Chettiar (2), Mohendra Prosad 
ingh v. Nand Prosad Singh (3) and Basvanappa 
yv. Krishnadoss Goyardhandass \4), relied on. 

In a revision under s. 25, Small Cause Oourts 
Act, the powers of High Oourt are not limited by 
the conditions laid down ®in s. 115, Oivil Procedure 

ode, Where the. Small Oause Court Judge has 
aken an erroneous view of the law which hag 
resulted in substantial injustice thatis a sufficient 
ground for interference in revision 


O'R. against the decree cf the Fudge, 
Small Causee Court, Muzaffarnagar, dated 
May 14, 1938, 
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Mr. Mansur Alam, for the Applicant. 
Mr. A. P. Pandey, for the Opposite Party, 


Order.—This is a plaintiff's a) plication 
in revision under s. 25, Small Cause Courts 
Act. The suit out of which it arises was 
brought by the plaintiff to recover a certain 


e amount from the defendants on the allega- 


tion that he had carried out certain repairs 
to some carriages of the defendants in 
accordance with an agreement between the 
parties. The suit was filed m the Courtof 
Small Causes at Meerut cn March 30, 1 
which was admittedly the last date of 
limitation. One of the grounds taken by 
the defendants was that the Meerut Court 
had no jurisdiction inasmuch as the agree- 
ment between the parties had taken place 
at Muzaffarnagar, The learned Small Oause 
Court Judge upheld that plea and conse 
quently directed the return of the plaint 
to the . plaintiff for presentation to the 
proper Oourt. Thia order was passed on 
September 18, 1935. The plaint was, hows 
ever, potuany returned to the plaintif on 
September 2311935, and he proceeded on the 
same date to file it in the Gourt of Small 
Causes at Muzaffarnagar. The learned 
Judge of the Small Cause Court of 
Muzaffarnagar has now held that the, suit 
is barred by time because the plaintiff had 
not given any explanation as to why he did 
not get back the plaint from the Court on 
the very day on which the order was passed 
and did not present it on the same day to 
the proper Court. Upon this preliminary 
ground the suit has been thrown out. 
Hence this application in revision. 


Having regard to the admitted facts of 
the case and the large volume of authority 
bearing upon them, I have not the slighest 
doubt that the learned Small Oause Oourt 
Judge went wholly wrong in deciding the 
question of limitation against the plaintiff. 
He seems to be of the opinion that under 
s. 14, Limitation Act, the plaintif was 
entitled to exclude only the period ending 
on September 18, 1935, that is the date 
on which the Small Cause Court at Meerut 
passed the order directing bis plaint to be 
returned for presentation to the proper 
Court The first question therefore is whe 
ther the learned Judge was right in hold- 
ing this opinion. Explanation 1 tos. 14, 
Limitation Act, which has an important 
bearing upen the question under considera- 


tion provides that 

“in excluding the time during which a former suit or 
application was pending, the day on which that suit 
or application was instituted or made and the date 
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on which the proceedings therein anded shall both 
be counted." 
The answer to the question set out above 
depends upon the true intezpretatimn of 
“the date on which the proceedings therein 
ended.” Ifthe true interpretation is that 
the proceedings always come to an end on 
the date on which the Oourt passes an 
order directing the plaint to be returned, 
the view taken by the learned Small Cause 
Court Judge would be right. I find, however, 
that there is aelarge volume of authority 
against that view andit bas been held by 
almost all the High Oourts that the pro- 
ceedings do not necessarily come to an end 
when*the Court records an order that the 
plaint should be returned for presentation to 
the proper Court. Ithas been pointed out 
in some cases that under O. VI, r. 10, which 
governs the returning of a plaint for presenta» 
tion to the proper Court something further 
has to be done bythe Oourt before the 
plaint is actually returned to the plaintiff, 
An endorsement has to be made upon the 
plaint about the date of its presentation 
and return, the name of the party present- 
ing it dnd a brief statement of the reasons 
for returing it. Itis thus pointed out that 
the Court has seisin of the plaint up till it 
it actually returned to the plaintiff even 
after the order directing the return of the 
plaint -has been passed. It is mainly upon 
this ground that the various High Oourts 
have arrived at the conclusion that pro 
ceedings come to an end within the meane 
ing of s. 14, Limitation Act, not on the date 
on which the order directing the return of 
the plaint is’ recorded but on the date on 
which the plaint is actually returned to the 
plaintiff. In support of this view reference 
may be made to the case in Bisheshar Singh 
v. kam Daur Singh (1). The authority of 
this case was accepted and followed by the 


Madras High Oourt in Stnnakarup- 
pan v. Muthtah Chettiar, 92 Ind. Oas. 
373 (2) and a Bench of the Qal- 


‘cutta High Court in Mohendra Prosad 
Singh v. Nand Prosad Singh (3). The Bombay 
High Oourt also arrived at’ the same 
decision in Basranappa v. Krishnadosa 
Govardhandass (4). It is thus clear that 
the learned Small Cause Court Judge in 
this case took a thoroughly erroneous view 
of the law applicable to the facts before 
him. As this is a revision under s. 25, 


(D A W N 1887, 302, 
ast ) 99 Ind. Oas. 373;A IR 1988 Mad. 178;22L W 


(3) 17 O W N 1043; 20 Ind. Oas. 183. 
45 B 443; 59 Ind, Oas, 749; A I 


aC R'19%L Bom. 
87 H 22 Bom. L R 1467, 6 k 


GOPALASWAMI ODAYAR v. BWAMINATHA ODAYAR (MADR.) 


861 
Small Cause Courts Act, the powers of 
this Court are not limited by the conditions 
laid down in s. 115, Civil Procedure Oode. 
The learned Small Cause Court Judge has 
taken an erroneous View of the law which has 
resulted in substantial injustice and I think, 
that is a suffizient ground for interference 
in revision. 

The result therefore is that I allow this 
application anc setting aside the judgment 
and decree passed by the Small Cause 
Court Judge direct that the suit sball be 
re-tried by him in accordance with law. 
The plaintiff shall have his costa in this 
Court from the opposite party. 


D, Application allowed. 


MADRAS HIGH COURT 
Civil Miscellaneous Petition No. 551 of 1939 
February 22, 1939 
Lgaoa, O. J. AND SoMayya, J. 
T.S GOPALASWAMI ODAYAR AND 
á NOTHER— PATITION BRS 


VETSUS 
T. 8, SWAMINATHA ODAYAR AND 
OTABRS—~ RESPONDENTS 
Recetver—Sale of tmmovables by, under direction 
of Court —Duty of—necewer should follow rules laid 
down in Civil Procedure Code and give not lessthan 
30 days’ notice of sale, in absence of special circum- 
stances or direction of Court. 
cases where immovable property is to be sold 
by order of thes Oourt, far more than a` week's notice 
should be given. Reoeivers selling immovable pro- 
perty under the directions of the Courte, should, 
unless there are special circumstances or otherwise 
directed by the Oourt, follow the rule laid down by 
the Oivil Procedure Oode and give not less than 
30 days’ notice. Of course the parties may agree to a 
lesser period. 
Held, that the sale in question was not properly 
advertised and no sufficient notice was given. 


O. Mise. P. to issue order setting aside 
sale. 


Messrs, K. Rajah Ayyar and S, Rama- 


nujam, for the Petitioners. 


Messrs, T, R. Venkatarama Sastry, G. 
Jagadisa.Iyer, T. R. Srinivasa Iyengar, M. 
5. Venkatarama Iyer, Mr. A. V. Viswanatha 
Sasiry for Mr, K. Swamindtha Iyer, Messrs, 
K. R. Rangaswamy Atanga and K, Kyi- 
shnaswamy Ayyangar, for the Respondents. 


Order.—The question before us is whe-® 
ther asale which has taken place by the 
direction of this Court should be confirmed 
or whether a fresh auction should be 
ordered. ‘Ihe suit out of whicl this matter 
arises was filed for partition of fhe propere 
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ties of a joint Hindu family. The final 
decree was passed on May 5, 193r, and 
defendant No. 1, who is objecting to the 
sale being confirmed, received as his share 
in the family estate immovable properties 
in the Tanjore District, but he wae directed 
to pay to defendant No. 4 in the suit 
Rs, 7,6626-0 and to defendant No. 6 
Re, 12.841-7-8, both sums to carry interest. 
In order to discharge defendant No. IB 
liability to defendants Nos. 4 and 6, a 
Receiver was appointed to sell a portion of 
the lands allotted to him. The Receiver 
gave notice that a sale would take place on 
January 28 of this year. The sale tock 
place on that date and the properties were 
scld to respondent No. 6 for a sum of 
Rs. 31.250, The sale was expressly stated 
to be subject to the confirmation of the 
Gourt and defendant No. 1 says that it 
should not be confirmed for a number of 
reacons, one of them being that adequate 
notice of the sale was not given. We 
consider tbat this contention is well-founded 
and it is not necessary for us to Inquire into 
the truth of the other allegations. 

An advertisement was published in The 
Hindu and The Swadesamitran on Jane 
uary 19, 1939, that is, nine days before 
the sale. The advertieement appeared only 
in one issue of the respective newspapers. 
The Receiver sent copies of the sale 
announcement to aconsiderable number of 
| public officials in the Tanjore District with 
a View to the posting of the announcement 
on Notice Boards and also circulsrized about 
a hundred persons whom he thought might 
be possible bidders. It is quite clear that 
these notices would not reacn the addressees 
until the 2Uth or possibly later. It may 
safely be taken that generally notice was 
not received more than a week before the 
date fixed for the sale, We consider that 
in cases where immovable property is to 
be sold by order of the Oourt, far more than 
a week's notice should be given, Fora 
sale in execution of a Court decree the Qivil 
Procedure Oode requires that not less than 
30 days’ notice shall be given, I muy 
mention that the Receiver tixed the upset 
price at Rs. 538000, but he did not insist 
op any upset price ab the sale and he 
knocked down the property to respondent 
No, 6 for Rs. 31,250. Property values may 
have fallen, but where property which was 
valued at Rs. 1,26,000 in 1932, as in this 
cafe, is sold some six years later for 
Re. 31,2.0, Jt would appear to be an in- 
adequatee price. But be this as it may, 
what the Oourt is really concerned with is 
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the fact that the sale was not properly 
advertised and sufficient notice was not 
given. In these circumstances we- refuse. 
to confirm the sale. We are of the opinion’ 
that "Receivers should, unless there .are 
special circumstances or otherwise directed 
by the Oourt, follow the rule laid down by. 
the Civil Procedure Code and give not less” 
than 30 days’ notice, Of course the parties 
may agree to a lesser period. The purchase. 
price paid by the purchaser will be refunds: 
ed to him by the Receiver. The costs of.. 
the sale will be paid by defendant No. lv” 
within a fortenight’s time after the Receiver. 
has given intimation of the exact amount. -, 

The Oourt has been informed that a re- 
sale may not be necessary as defendant 
No. 1 has come to an arrangement with 
defendant No. 4 and defendant No. 10, who 
now represents defendant No. 6. If a 
Te-sale is not necessary as the reeult of 
an arrangement between the parties, the 
Receiver will nevertheless be entitled to his 
commission. By consent it is agreed that 
in the event of there being no re-sale dee 
fendant No. 1 shall pay into Oourt as 
the Receivers commission & sum of 
Ks. 900. Liberty- will be given to the 
Receiver to apply to the Oourt in the event: 
of this order not being complied with. 


N.B, Order accordingly. 


Fe Ngarang, 


ALLAHABAD HIGH COURT 
Second Appes!l No, 1755 of 1936 
April 28, 1939 
Taom, O. J, AND Ganaa Nata,J, . 
Qazi MOHAMMAD BASHIR UDDIN 
AND ANOTHER — PLAINTIPFS— APPHLLANTS 
versus a 
Haji Sheikh WAHEED UDDIN SAHIB 
AND OTHB&S— DEFENDANTS — RBSPONDENTE 
Mortgage—Integrity, when can be broken—Redemp- 
tion —Sutt for—Sutt agatnat one of mortgagees not 
maintatnable — Mortgagor, tf can claim decree for 
redemption of rematning property by re-payment of 
whole of mortgage money to remaining mortgagees. 
In orde: that the integrity ofthe mortgage may be 
broken, it 18 necesgaly that all the mortgagees should 
have purchased a share in the mortgaged pro» 


Unless the whole of the mortgage money is paid 
to all the mortgagees, the whole money due under 
ng a a cannot be deemed to have been 
paid. 

_ Where the mortgagor instituted a suit for redemp- 
tion against allthe mortgagees but the suit was not 
maintainable against one of them : 5 

Held, that the mortgagor could not claim a decree 
for redemption of the 1emaining property by payment 
of the whole of the mortgage money tothe Temainjug 
mortgagee. ` * 


1939 


S. A. from the decision of the Second 
nel Judge, Meerut, dated August 18, 
“936. 


Mr. M. A. Aziz, for the Appellants. 


Messrs. A. M. Khwaja and S. N. Seth, for 
he Respondente, 


Ganga Nath, J.—This is a plaintiffs 
appeal and arises out of a suit brought by 
he plaintiffe against the defendants-respon- 
lenis for redemption of a usufructuary 
mortgage dated June 17,1873, The mort- 
gage was executed by Abdul Bari, the 
wredecessor-in-interest of the plaintiffs, 
“Abdul Bari had three sons, Abdul Hadi, 
Abdul Wahid and Abdul Halim, and one 
daughter Musammat Sharifunoissa. The 
plaintiffs are the heirs of Abdul Hadi and 
Musammat Sharifunnissa and their share 
is 3-7the. Abdul Halim and Abdol Wahid 
have sold their 4-7ths share to defends 
ants Nos. 1, 2 and7. The plaintiffs’ case 
was that the integrity of the mortgage was 
broken on ascount of the purchase of 
4-7ths share of Abdul Halim and Abdul 
Wahid by defendants Nos. 1,2 and 7. The 
plaintiff therefore prayed for redemption 
of his proportionate share or in the alterna- 
tive for redemption of the whole of the 
mortgaged property. The mortgage was in 
favour of Elahi Bux. All his heirs were 
impleaded in the suit. The property of 
Musammat Aziz Fatima, minor, who was 
one of the heirs,is under the management 
of the Court of : Wards, No notice has 
been given to the Collector who is the 
manager of the Court of Wards nor was 
the suit brought against her in the name of 
the Collector, Tbe Collector. was brought 
on the record bat after the expiry of the 
period of limitation. It was contended by 
the defendants that the suit being for 
redemption of a part of the property, it was 
not maintainable and that it was time- 
barred as well as barred by as. 54 and 55, 
Court of Wards Act, Both the lower Courts 
found in favour of the defendant and dis- 
missed the suit. The point that the 
integrity of the mortgage has broken has 
not been pressed seriously before us, In 
order that the integrity of the mortgage 
may be broken, it is necessary that all the 
mortgagees should have purchased a share 
in the mortgaged property. In this case 
only three defendants, i.e, defend- 
ants Nos. 1,2 and 7 out of several defend- 
ants have purchased a 4-7ths share. 
Section 60 lays down; EA 

“Nothing in this section shall entitle a . person 
interested in a share ohly ofthe mortgs pro- 
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perty to redeem his own share only, on payment of a 
proportionate part of the amount remaining due on 
the mortgage, except only where a mortgagee, or, if 
there are more mortgagees than one, all such mort- 
gagees, has or have acquired, in whole or in part, the 
share of a mortgagor." 


In the face of these plsin words of the 
fecticn, the plaintiffs had no right to bring 
a suit for redemption of their share only, 
It is not dispu'ed that no notice has 
been given to the Oollector who ig the 
manager of the Court of Wards, and 
under whose management the property 
of Musammat Aziz Fatima, minor, jg, 
It is also not disputed that the Collector 
was impleaded after the period of limitation 
had expired. Under s. 04, Court of Wards 
Act: 

“No suit relating to the person 
ward shall be inetitated a aay Civil Gourt toni, 
expiration of two monthsafter notice in writing has 
been delivered to or left at the office of the Collector 
or other person in charge of the property.” 

Under s. 55: 


“No ward shall sue or be sued, nor shall any pro- 
ceeding be taken inthe Civil Oourt otherwise than 
by and in the name of the Oollector in charge of the 


property or such other person as the Uourt of 
may appoint in this behalf.” eee 


ne provisions of these sections have not 
been complied with, and the suit therefore 
must be dismissed as against Musammat 
Azz Fatima. The suit not being maintain- 
able against Musammat Aziz Fatima, the 
question arises as to whether it is open to 
the plaintiffs to claim a decree for redemp- 
tion of the remaining property by payment 
of the whole of the mortgage-money. It 
has been contended on behalf of the plaint- 
iffs that they are willing to pay the whole 
mortgage-money to the rest of the mort- 
gagees against wLom the suit is maintain- 
able. It cannot be so done, because unless 
the whole of the mortgage-money is paid 
to allthe mortgagees, the whole money 
due under the mortgage cannot be deemed 
to have been paid. In this case, the suit 
as already stated, is not maintainable 
against Musammat Aziz Fatima, and her 
share in the mortgage money cannot be 
paid toher. The other difficulty in the way 
of the plaintifs is that Musammat Aziz 
Fatima is entitled to keep the whole pro- 
perty as security fur whatever mcney may 
be due to her, It bging s0, a suit fer 
redemption of a portion of the property 
cannot be maintained. There is no force jin? 
the appeal. The appeal is accordingly 
dismissed with costs, 


D ° Appeal dismissed, 
© 
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NAGPUR HIGH COURT 
Miscellaneous Appeal No. 306 of 1937 
_ February 24, 1939 
Stonz, O. J. AND Boss, J. 
SHRIDHAR AND ANOTABR—APPBLLANTB 
VETEUS 
NARAYAN AND ANOT1BR— RESPONDENTS 

OC, P. Debt 
(1), 12 (3), 13—“Amounts” in 8. 12 (1), whether con- 
templates both liabilities as well as payments in kind 
—Payment can be agreed to be madetn cash or kind— 
Amount made payable in cash — 9. 13, applies — 
Jurisdiction of Civil Court, when arises—Amount 
payable in kind — Agreement when enforceable as 
decree of Civil Court — Interpretation of Statutes — 
Grammatical and ordinary sense of words leading to 
absurdity —Whether can be modified—Deed—Oons- 
truction, 

The word “amount” in s. 12 (1), O. P, Debt Oonci- 
liation Act, is used in 8 wider sense than usual and 
it includes the total quantity of the debtor's liabilities 
in cash or in kind. Consequently, the payment of 
there “amounts” can also be either in cashor in kind. 
The word “amounts” is not limited to sums of money 
and both Liabilities as well as payments in kind are 
contemplated. [p 865, coL 1 ] 

The settlements contemplated by the O. P. Debt 
Conciliation Act, are' not restricted in their scope 
and payment of the debts can be agreed to be made 
either in cash or in kind, and if the “amounts” due 
are made payable in cash, then the provisions of 
s. 13 are attracted and in that case the jurisdiction of 
the Civil Courts does not arise until the provisions 
af s. 18 (3) have been complied with; but if the amoants 
are payable in kind, then the agreement is enforceable 
as a decree by the Civil Courts the moment it is 
registered A suit for specifo performance of the 
contract is not necessary. [p. 866, col. 2] 

In construing wills and indeed statutes, and all 
written instruments, the grammatical and ordinary 
sense of the words is to be adhered to, unless that 
would lead to some absardity or sume repugnance or 
inconsistency with the rest of the instrument, in 
which case the grammatical and ordinary sense of the 
words may be modified, s0 asto avoid that absurdity 
and inconsistency, but no farther. Grey v. Pearson 
(2) and Pakala Narayanaswamt v. Emperor (3), 
referred to. [p 886, col. L] 

Misc, A. frem an order oí the Oourt of 
the First Additional District Judge, Wardha, 
dated September 27, 1937, in Oivul Appeal 
No. 24-B of 1937, ccnfirming the order 
of the Oourt of the First Subordinate Judge, 
Second Olass, Wardha, dated March 9, 
1937, 

Mr. D. V. Gharpurey, for the Appellants. 

Mr. N. T. Mangalmurix, for the Respons 
dents. 


Order.— This appeal raises an important 
qwestion which is likely to affect a large 
volume of litigation in this Province. The 
respondents applied to the Debt Concili.- 
tion Board for a settlement of their debts. 
Their creditors are the appellants here, and 
one Jankibai with whom we afe not 
concerned, & settlement was reached in 
which the” creditors undertook to receive 
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payment, not in cash ‘but in kind. The 
exact tems were that the respondents 
should sell certain immovable property 
to the appellants in satisfaction of the 
debt of Rs. 1,800 which the respondents 
owed the appellants and of Rs, 825 which 
they owed Jankibai, bringing the total 
consideration for the sale up toa Rs, 2.125. 
The appellants undertook to pay Jankibai 
her Rs. 825 and she agreed to release 
the respondents and to look to the 
appellants for her mney.» The agreement 
was thereupon registered in accordance with 
the provisions of the Act. Up to this 
point the matter never reached the Courts. 
It was all accomplished without any suit 
being filed. 

The respondents now refuse to fulfil 
their underteking and so the appellants 
come to Court and seek execution of the 
agreement under s. 12 (2) of the O. P. Debt 
Conciliation Act, treating the agreement 
as if it were a decree, The questicn 
is whether they can do so or whether a 
regular suit for specific performance 18 
required. 

The lower Court holds that the Debt 
Conciliation Act does not contemplate 
agreements of this kind and tbat con- 
sequently the agreement here cannot be 
executed under 8 12 (2); a separate suit 
specifically to enforce it is necessary. 
Gruer, J. held otherwise in Seth Shankardas 
v. Seth Nandlal (1). 

The Act is not easy to construe; in 
fact, to put it bluntly, its illedrafted and 
hastily considered provisions are in many 
cases antagonistic to each other and thus 
place an impossible strain upon the Courts 
in interpreling them. 

The object of the Act is to enable 
debtors who are agriculturists to reach 
amicable settlements with their creditors 
and thus to relieve them from indebtedness. 
The preamble recites— 

“Whereas it is expedient to relieve agriculturists 


from indebtedness by amicable settlement between 
them and their creditors.” i 


No restrictions have been placed on 
the nature of the settlement which can be 
reached in respect of debts which fall 
within the purview of the Act and so it 
wculd be wrong for us to infer them 
unless they are necessarily implied. What 
we have to see then is whether there is 
any necessary implication. 

Section 12.(1), which deals with the 
conditions of settlement, merely states: 

“If the creditors..........come to an amicable 
settlement with the debtor, such settlement shall 

(1) (1939) NL J 85, 
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forthwith be feduced to writing in the form of an 
agreement recording ...... .” 

and then follow a list of matters which must 
be recorded. Among them are 

z “the amounts payable to such creditors”, and 

(2) “the manner in which and the times at which 
they-are to be paid.” 

Now the word “they” clearly refers to the 
word “amounts” which precedes it, and s0 
the section directs that among the matters 
to bs recorded are the “amounts” due to 
the creditore specified and the time at 
whieh.and the” manner in which these 
“amounts” are to be paid. What we have 
to see then is whether an “amount” can 
be paid in kind. That in turn depends 
upon what an “amount” is. 

One of the definitions given to the word 
in Webster's International Dictionary is 
“the sum total of two or more sums or 
quantities”, and the definition of “debt” 
given in s. 2 (e) of the Act is “debt includes 
all liabilities owing to a creditor in cash or 
kind" ,while s. 12(1)speaks of the total amount 
of the debtor's debts.” It is clear then 
that the word “amount” is used here in 
a wider sense than usual and that it 
includes the total quantity of the debtor's 
liabilities in cash or in kind, Oonsequently 
the payment of these “amounts” can also 
be either in cash or -in kind. It follows 
that tho word “amounts” is not limited 
to sums of money and that both liabilities 
as well as payments in kind are contem- 
plated. That being 8>, and there being 
no express restriction on the nature of 
the agreement which may be reached, we 
would not be justified in curtailing the 
scope of this otherwise unrestricted section 
unless there be “necessary implication.” 

Then follows 8. 12 (2). which states that 


“An agreement thus made shall... ......be register- 
ed .......... and it shall then take effect as if it were 
a decree of a Civil Court.” 


` That clearly means that it takes effect 
as if it were a decree from the moment 
of registration, and of course every decree 
ofa -Oivil Oourt is, in the absence of a 
provision to the contrary, executable at 
once by the Civil Courts. 

But then follows s. 13. 

“If d debtor defaults in paying any amount due 
in accordance with the terms of an agreement 
registered under sub-s. (2) of s. 12, such amount 
shall be recoverable as an arrear of land revenue.” 

Now it is clear that only sums of money 
can be recoverable as arrears of land 
revenue, and had it not been for the 
word “then” in s. 12 (2) it might have 
been possible to hold that since. the Act 
must be read as an intelligible whole, 
therefore, the word “amount” in the former 
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section must be. restricted to sums of 
money. 

Such a construction would have been 
strengthened by a reference to sub-as. (3) 
and (4) of s. 13. The former states that 

“Where the Deputy Oommissioner fails, under 
sub-s. (1) to recover as an arrear of land revenue 
to therein, he 
shall certify that it is irrecoverable and thereupon 
the agreement shall cease to subsist.” 

Subes. (4) then continues 

“Where an agreement ceases to subsist, any amount 
which was payable under such agreement but has 
not been paid shall be recoverable as if a decree 
of a Civil Gouit had then béen passed for its 
payment,” aay 

What s. 13 says is therefore clear. In 
the first place, it speaks of sums of money 
and not of liabilities in kind imposed by 
the agreement- -It then says t this 
agreement shall not, in the first place, 
operate as a decree but shall be enforced 
instead in a particular way by the revenue, 
and not the Oivil Oourts. If that fails, 
then the agreement mast be officially 
killed by a certificate of the Deputy 
Commissioner and it is only when it has 
thus “ceased to exist” as an agreement 
that any “amount” due ander it is to be 
recoverable “as if a decree of a Civil 
Court had been passed.” Therefore clearly 
the agreement does not lose its character 
as such and become a decree antil the 
contingency contemplated has occurred, that 
is to say, until the a ment ceases to 
exist as an agreement for the reason given; 
until that ppens, there is only an 
agreement and not 4 decree. 

But all this is directly counter to the 
word “then” in s. 12 (2) which states 
that the agreement shall take effect asa 
decree of a Oivil Ooutt from the moment 
it is registered. It is clearly impossible 
for- it to take’ effect from that moment as 
a decree and yet at the same time be 
deemed not to bé.a decree until it has 
ceased to subsist because of the Deputy 
Gommissioner's certificaté. 

We are sensible of the fact that the 
present s. 13 was not introduced.into the 
Act until the year 1936 and that it was not 
there when the Act first came into force. 
But the original section used exactly the 
same language 60 farasthis matteris cone 
cerned. Sub-sections (2), (2) and (3) of tht 
old section are exactly the same as 
sub-ss. (1), (3) and (4) of the present. 
The only departure is contained in subes, (2) 
of the new section and that does not affect 
the present question. 
`, In these circumstances, it b8ing impor- 
sible to reconcile:these contradictory pro- 
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(Yisiqns,-it becomes, _.ccessary for ..us ‘to 
modify the ordinary sense of the. words 
‚ased. ,OQur power to -do sois contuined in 
&' passage from Lord Wensleydale’s speech 
in Grey.v. Pearson (2), which was quoted 
swith approval .by.. the. Privy: ‘Oouncil in 
-Pakala Narayanaswami v; Emperor (3), on 
a question relating to the construction ,of 
a statute. w a ae ee er 

“I have been long and deeply impressed with 
the wisdom of. the rule, owt believe, universally 
adopted; at léast in the Courts of law in West- 
‘minster Hall, that in” construing wills and indeed 
statutes, and all Written instruments, the gram- 
matical and ordinary Bense of the words is to, be 
adhered to, unless that would lead to some absur- 
dity or some repugnance or inconsistency with the 
rest of the instrument, in which case’ the gramma- 
tical and ordinary sense of the words may be 
modified, so, as to avoid that absurdity and 
inconsistency, but no farther." , 
., Wé have now to see how and in what 
way the modification is to be made. As 
regards this we bear in mind (1) the fact 
that this legislation makes drastic inroads 
upon vested rights and that therefore (2) 
we should not attempt to fetter the usual 
freedom of contract permissible under the 
law for the settlement of these vested claims 
except in so far as'we are expressly or 
by necessary implication directed to do 
60; and (3) we note that s. 12 not only 
imposes no ‘restrictions upon the kind of 
settlement which may be made, but on the 
contrary indicates that it is using at least 
one word, the word ‘‘amounts”, in a much 
wider sense than usual. ga 
“We also think itright to take into con- 
sideration other maiters to which reference 
would not have been permissible had the 
words of’the Act been clear and uname 
biguous. In the official ‘introduction ‘to the 
Provincial Government's introduction to the 
Central Provinces Debt Conciliation Act, 
the following passage occurs at p. 2. 

‘“In cases in which’ the debts are too heavy to 
be liquidated: from surplus annual income in a 
reasonable number of yeare, one way out of the 


difficulty is to satisfy, a portion of the compounded 
debt by a transfer of a part of the property.” 


It is true tnat the passage continues : 


“Strictly speaking, such settlements are now within 
the purview ofthe Act”, ~~ a f 


“But it goes on to say nS 
“but there is nd bar to the Board using its good 
offices to bring them about, and in practice they 
&re made whenever possible,” 

2) (1857) 6H LO 61;. 26 LJ Oh, 478; 3 
sehr WE Abt TALANG) 
(3),180 Ind. Cas. 1; AI R.1939.P O 47; 193990 LR 
134; (1939) M W N lt5; 40 Or, L J 364: 11 R P O 164. 
1999 O WN 282;20P L T 265; 491, W 309; 480 W 
N 473; (1939) A L J 208; 41 Bom, L R498; 41P LR 
342; 69 O L J?273; 5B -E 449; (1939) L M LIS 756; 18 
Pat, 231 O). TONA 2 tes Sab BN ~ - 
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Therefore not- only have these Board 
-been encvuraged to | bring. about such 
settlements but bere is an official statemen 
by Government that the, practice, is to dc 
his ‘whenever possible; and, the present 
case is one of these instances... -~v a 
.. Now it seems clearly wrong to us tha: 
‘an authority of this kind, in whom al 
parties should have confidence and trust, 
should be: encouraged to bring about ¢ 
result ‘which is said to be . beyond the 
scope of his powers withdut his beingetolc 
in the clearest terms that he must explain 
to these parties that he is acting, when 
matters reach this stage, only as a mediator 
and a friend and notin anofficial capacity; 
that he must explain that he has no official 
status to intervene. 

If the present case is a sample, and 
we are told it is, then clearly, the parties 
are left under the impression. that his 
good offices are being exercised under the 
Act itself; All the .procedure of the Act 
has-been used and the agreement is drawn 
up in the specified form and it has been 
registered as an agreement under the Act. 
It seems..to us therefore that a largé 
number of these settlemen:s must have 
been effected under these conditions and 
under the impression that they come under 
the Act, In these circumstances it behoves 
us to uphold them under the Act if we can: 
otherwise much injustice will result. . x 
- And lastly, we have here the fact that 
the Act has already been judicially “inter- 
preted along -those lines by a Judge of 
this Court in Seth Shankardas v. Seth 
Nandlal (1). : ate a oe + 

In these circumstances we feel that the 
nearest we can come to reconciling these 
conflicting sections is tohold *-, «© ¢ | 
‘ (1) “that the ~settlements contemplated 

by the Act are not restricted in 
„ their scope and that payment of 
the debts can be agreed to be 
made either in cash or in kind, 

and oa 
(2) that if the “amounts” due - are 
made payable in cash, then. the 
provisions of s.. 13 are attracted 
and in that case the jurisdiction 
of the Givil-Oourts does not arise 
-‘until ‘the provisions'of s. 18" (3) 
have been complied with; but (3) 
` - if the ‘amounts: are’ payable ir 
kind, then the agreement is enforce: 

“able as a decree by” the Givi 
7? Qourts the moment it is registered: 

‘Fhe appeal ‘is ‘allowed and the order oi 
the-lower Oourt -is'-peversed.- The agree 
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ment will be: treated as a decree: for 
specific performance of the contract to 
sell the land containéd in the agreement 
and execution will proceed accordingly. 


Odsts here and in the Court below will 
be aid by the respondents. 
D 4 Appeal allowed. ` 


d 


‘ SIND JUDICPAL COMMISSIONER'S ` 
0 COURT 


Oivil Revision Application No. 131 
. ih of 1936 
_ October 18, 1938 
Davis, J. O, AND WESTON, J, 
TYABI TRADING Uo.—DEFENDANT— 
APPLICANTS 
VETeus, 
GHULAMALI ka MANDVIWALLA— 
‘PLAINTI¥P AND ANOTHER—DsFENDANT— 
OPPONHNT3 
Evidence Act (I of 1879), 8. 93 — Oral evidence to 
show that written contract 4 not binding—Admts- 
sibility. 
yee the purpose of add nee oral evidenca is not 
merely to prove a contemporaneous oral agreement 
whereby the operation of the written contract isto be 
suspended until the ra ae? of a particular event, 
but is to show, that the written contract is not 
binding at. all, that there is no agreement, oral evi- 
denos isnot admissible.. ` Rowland Ady v. Adminte- 
mrator-General of Burma '(ly, Sornalinga' Mudali v. 


Pachi Naicken (6) and Wa or Michell v. A. K. 


Tennent:(7), relied on. | - a oa 


O.R. App. to revisé the decree of the 
Judge, Small Cause Oourt, Karachi, dated 
August’ 27% 1936. ° win ia 


"Mr. Fatehchand ‘Assudomal, AH Appli- 
Santa, - -- - sae 


. Mr. Srtkishendas: - He Ladla, 
Jpponents: ik ae ae ae 


- Davis, J. C.—This is an application 
kn ‘revision ` agains ba ‘judgment ` of” fhe 
Judge, Small’ Cause’ Court, Karachi, . 

which..he dééreed the ‘plaintiff's suit for 
Rs. -1,005-5-0 costs and” interest ` ‘at 6 per 
Jents? Per annum against’ the two” defen: 
lante, “based upon 3-dcscument which is 
mtitled. d hundi, but which appears in fact 
io be a promissory note of which defendant 
No. lis the promisor, defendant No. 2 is 
ihe Promisse- and the- plaintiff is the 


Li r 


əndoreeese, and we are asked to interfere in 


vision on the ground that, there was 
an oral agreement between .dafendant 
No. 1 and defendant No. 2, of which 
he, plaintiff. had knowledge, that !defen- 
‘lant, No. 1 was;not to be made liable under 
be pro-note,: put, thatthe plaintiff was to 
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look only to defendant No; 2. We do not 
think that it makes any difference to the 
decision of this case ‘whether this document 
is regarded as a hundi or-a pro-note, because 


we think’ the decisión in ‘this case must 
ae on the provisions of s. 92, Evidence 
e Act. 


-The applicants- complain that the learn- 
ed Judge in the lower Court did not 
permit them to adduce oral evidence in 
order ‘to show, not, ‘that ‘the operation of 
this " ‘promissory, note..should be suspended, 
but, that, 60 farag they are concerned, the 
promissory note was not binding on them 
at ‘alii: There are! however, rulings which 
meke''it clear .that “where the purpose of 
adducing ‘oral.-evidence is not. merely to 
proveia: scontemporanéous oral agreement 
whereby ‘the operation of ‘the written con- 
tract''is to be suspéndéd until the happene 
ing- of: a particular-event, but where the 
purpose is to show that “the written cone 
tract isnot binding’ at all, that there is 
no agreement, where’ the purpose of the 
oral evidence is, for instance, not: to suspend 
the operation of the: promissory note but 
to destroy it altogether, oral evidence for 
this “purpose ‘ig not admissible. We are 
not here referring to cases of fraud or other 
cases within the: ' provisions of 8. "92, Evi- 
dence Act. © ca por 

“There ‘ig ‘a very’ recent case of the 
Privy Oouncil in Rowland Ady v. Adminis- 
trator-General..cf-Burma (1), which in effect 
decides that if the oral agréement is merely 
to suspend the coming into force of an 
obligation under the promissory note, where 
the oral agreement is that no demand’ will 
be made on. the promissory note payable 
on demand until a: specified condition is 
fulfilied,. that isa condition precedent, oral 
evidence: of which ia:permissible under the 
proviso to s. 92, Hvidence’Act. But a colla- 
teral agreement,- the effect of which is to 


destroy the promissory note itself, must be 


distinguished from an'-agreement that the 
instrument should-not be an effective instru- 
ment until some condition is fulfilled, or, to 
put it in another way, an agreement in 
defeasance of the contract: must be distin- 
nished: from an agreement suspending 
fhe coming -into force, -pf the contract 
embodied in the promissory note. An 
agreement coming under thé latter dege 
cription is within -proviso 3, of s. 92, 


Evidenca Act. .Bub an agreement comin 
(1) 40 Both. L R 1075; 175 Ind. Oas,44% AIR 1938’ 
PO 198;.325 LB 810; (1938) Ran „41791938 O LR 
$12.11 'R'P O 23; 4 B R719; 48 L TAN 
769, 1938 AL R 525; 1938 0 W, NGANG JAM I 
T e. 19 PLT 749 (PO). 


868 
within the former description is not. In 
that judgment their Lordships of the Privy 
Council refer to the case in New London 
Credit Syndicate, Lid. v. Neale (2), where it 
was sought to prove an oral agreement to 
renew & promissory note payable at three 
months date, and that was held 
an agreement altering the terms of the 
written contract. A. L. Smith, L. J. in- 
that case said at p. 4904: 


“It has been held over and over again, that 
evidence of a contemporaneous oral t is 
not admissible to vary the effect of raeh an instru- 
ment. Ifthe evidence be to the effect that the dosu- 
ment is only delivered as an escrow, or that it is not 
to take effect asacontract until some condition is 
fulfilled, it is admissible, But that is not this case. 
This document was ‘si ed and handed over as a 


bill of exchange, but there was an oral eement 
that at matority it should be renewed, if the defendant 
required i other words, although the written 


document states that the bill is to be met upon a 
day certain, the evidence is that it is not to 
be then met, Nothing is more clearly settled than 
that evidence of such an agreement 16 not admis- 
sible. In Abrey v. Crux (9, Wil Willes, J. stated that 
to be the law as esta ished by the cases in 
cae As aan "E and Young v. Austen (5). It 
was e defendant’s Counsel that- the 
law ag Sed ae those cases is altered by the 
Bills of Exchange Act, 1883. I do not think that 
it was intended by that Act to alter the general law 
of‘ evidence which renders parol evidence inadmis- 
sible for the purpose of contradicting the terms of a 
written document, The defendant's Oounsel relied 
on the terms of s. 21, sub-s. 2, and s. 29, sub s. 1 and 
2, Bills of Exchange Act, 1882. He urged that 
the plaintif had notice of a defect in the title of the 
drawers, because the oy knew that the bill was negotiat- 
ed in breach of faith. But, assuming thats. 39 has 
any Ela a bre to such a case as this, the only way 

in which a breach of faith could bee shown in th 

case is by shewing a breach of the contemporaneous 
ba an Par PN and by the'rules of evidence that are 


So in that case, as in this, the governing 
consideration in decision is a rule of evidence 
which, so far as this country is concerned, 
is embodied in s8. 92, Evidence Avt. Howe 
ever just, then, in the abstract the appli- 
cants’ case may ‘be, they cannot prove it, and 
that being so, they must fail in this revision . 
application, Reference may also usefully 
be: made to the case in Sornalenga Mudali 
v. Pachi Naicken (6), where again the simple 
principle is laid down that s. 92, Evidence 
Act, precludes, proof of a contemporaneous 
oral agreement showing that a party to 


~, Q898) 3 Q B48% 67 L JQ B 835; 79 L T 
(3) (1870) 5 OP 37; 39 LJ OP 9; 21L T 337; 18 W 


(4) (1811) 3 Oamp 57; 13 R R 758, 
ala) (1869) 4 O.P 553; 38L J OP 233; 20 J. T 398; 17 


(6) 38: M 680; 32 Ind. Cas. 1; ATR 1914 Mad. 41; 36. 
MUM 14M LT 559; (1814) M W N37. 
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a promissory note is not bound according 
to the tenor of the promissory note. The 
learned Judge in that case refers to and 
distinguishes a case where a promisgory 
note is without ccnsideration, but that is 
not the case here. Reference may also 
be made to Walter Mitchell v. A. K. 
Tennent (7), to which cage reference was 
made with - approval by their Tae a 
of the Privy Oouncil in Rowland Ad 
Administrator General of Barma (1), to 4 ich 
we first referred. The revision applica on 
therefore is dismissed with costs accordingly. 


D. Application dismissed. 
ft) 53 O 677; 90 Ind. Oaa. 59; A I R 1935 Oal. 
‘fp 


ALLAHABAD HIGH COURT 
Execution First Appeal No. 405 of 1937 
January 11, 1939 
BANNET AND VERMA, JJ. 
SUNDER LAL anp avoraaa—OssgoToRs— 
APPRLLANTS 
versus 
L BENARSI DASS AND ofungs — 


Dgoens-a ee 

Provincial Insolvency Act (V of 19 a 28 Be es 
47, 44 (2)—Secured creditor, if can un 
obtain decree under 0. XXXIV, r. 6, Civil apesan 
Code (Act V of 1408)—Such creditor. choosing not to 
come under Insolvency Act, tfcan rely upon his, 

security—Discharge order if releases insolvent from 
proceedings under O. X , r 6. 

The words “otherwise deal with his security” in 
B. 38 (6), Provincial Insolvency Act do cover the ap- 

lication of the decree-holder under O. XXXIV, r. 6, 
ivil Procedure Oode, and a eecured creditor is en- 
ae by this subrsection to obtain a decree under 
, T. 6 and to deal with the security by the 

Sahod allowed by that Rule. 

Section 47, Provinoial Insolvency Act, makes pro- 
vision for 8 secured oreditor to come under the Act if 
he chooses, but the provision is optional and ifthe 
secured creditor does not choose to come under the 
Act and apply in the Insolvency ver parr Ase epee 
apart and upon his securit win 
ceedings by suit and execution. can eee entirely 
on his decree and execution proceedings andhe is 
not in any way barred by, any f provisions of the In. 
solvency Act. Anorderof discharge, therefore, will 
not release the insolvent from proceedings taken 

ainst him under O. V, r. 6, Oivil Procedure 
Code. Niaz Ahmad v. Phul Kunwar (1, relied 


Fix. F. A. from the decision of the 
Civil Judge, Muzaffarnagar, galon 17, 
1937. 


Mr. G. S. Pathak, for the Appellants, 
Mr. K.N. Malaviya, for the Respondents. 


Bennet, J.—This is an execution first 
appeal brought by two objectors Sundar 
Lal. and. Genda Ram against the nominal 
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desree-holder Benarsi Das and his vendee 
of the decree Shambhu Dayal. The facts 
80 far as ascertained are that there was a 
decree No. 58 of 1924 in the Court of the 
Senior Sub-Judge of Ambala in favour of 
Benarsi Das and the decree was against 
Jyoti Prasad, Sundar Lal and Genda Ram, 
sons of Shankar Das, proprietors of the 
firm Shankar Das Jyoti Prasad, residents 
of Ambala The final mortgage decree 
under O. XXXIV, r. 5, was dated October 
20, 1934. On that decree there was a sale 
of’ thé property mortgaged and the date of 
Bale is not known. The sale of the property 
did not produce the full amount of the 
decree and a certificate has been sent from 
the Punjab Court to the District Judge of 
Meerut for the amount of Rs. 15,046-4-0. 
An application is made by the decree-holder 
that this amount should be realized under 
O. XXXIV, r. 6 by a personal decree 
against certain property in Qasba Kairana 
In Meerut district, the property consisting 
of one haveli and one compound with 
certain houses situated there. An objection 
was taken by the present appellants in 
which they stated that they applied to be 
declared insolvents on May 28, 1926, in 
Insolvency Oase No. 34 of 1926 and were 
declared insolvents. It is further stated 
that there was an order of discharge by 
the Insolvency Oourt «cn May 5, 1931. The 
objectors claim that they have onestbird 
share in the house and compound and 
that that share is not liable to attachment 
and sale in satisfaction of the decree. 

The date of the decree under -O. XXXIV, 
r. 6,i8 given by the Court below as April 
4, 1932, but is stated by the decree 
holder in his reply to be June 29, 1932. 
The Oourt below in a very brief order 
held that the objection should be dismissed. 
The order of adjudication has not been 
produced but there is the order of discharge 
dated May 5, 1931. This order is in in- 
solvency file No. 340f 1926 and it is not 

uite clear from the order whether the 
firm of Shankar Das Jyoti Prasad was or 
was not concernéd in the insolveńcy or 
whether it was only another firm Genda 
Ram Sundar Lal, If there had been any 
merits in the point of law, this would have 
required further decision by the Oourt 
below on production of the actual ordera of 
adjudication. The order sets out that the 
assets were only sufficient to cover a small 
fraction in the rupee, that the wart 
was’ granted’ but its operation was suspend- 
ed for a further period of two years and 
that unless the Receivér considered that 
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there was any prospect of raising a sube 
stantial sum by sale of thé Kairana pro- 
perty, this should now be released. For 
the purpose of this appeal, we may assume 
that there was an adjudication of the 
judgment debtors, as insolvents and that 
this order was one. of release of those 


.judgment-debtors from the insolvency. The 


point which arises for decision is whether 
the decree holder is entitled to proceed 
under his decree of O. XXXIV,r. 6, by the 
attachment and sale of the property of the 
judgment-debtors assuming them to have 
een insolvents. It will be noted that the 
insolvency order of discharge was dated 
May 5, 1931, and was suspended for a 
period of two years and that the decree 
under O. XXXIV, r 6, was subsequent on 
April 4, 1932. But we donot think that 
the case need be decided on any point of 
time in regard to these debts. The argu- 
ment for appellants was that s. 34, Pro» 
vincial Insolvency Act, Act V of 1920, 
provides as follows: 

(1) Debts which have been excluded on the 
ground that their value is incapable of being fairl 
estimated and demands in the nature of unliqni- 
dated damages arising otherwise than by reason of 
a contract or a breach of trust shall not be prov- 
able under this Act. 

(2) Save ag provided by sub-s. (1), all debts and 
liabilities, present or future, certain or contingent, 
to which the debtoris subject when he is adjudged 
an insolvent, or to which he may become subject 
before his discharge by reason of any obligation 
incurred before the date of such adjadivation, 
rere be deemed to ba debts provable ander this 

Ob. 


Appellants claim that the decree under 
O. XXXIV, r. 6, is a personal decree arising 
out of the mortgags which mortgage was 
a debt to which the debtors were subject 
when they were adjudged insolvents and 
therefore that debt was a debt coming 
under 8. 54 (2) as a debt provable under 
the Act. Learned Oounsel next referred to 
s. 44 (2) which states: 

“Saveas otherwise provided by sub-s. (1), an order 
of discharge shall ase the insolvent from all 
debts provable under this Act.” 

He claimed then that this sub-section 
provided that the order of discharge releases 
the insolvent from all debts provable 
under the Act. The debt = question is not 
one of the debts mentioned in subes. (1) of 


-s. 44. The claim therefore for the appel 


lants was that by vitiue of these two 
sections, the personal decree would be a 
debt provable under the Act, and being such 
a debt, the insolvent would be discharged 
from liability for that debt by the order df 
discharge. Secured creditors gre treated 
by the Act as follows, In s.2(1) (e) ther 


870 
is a definition which states: , 
Secured ‘credi 


* Sec tor’ means a person holding a 
mortgége,’'charge or lien’ on ‘the property of the 
debtor or any part thereof as a security ‘for a debt 
due to him‘from the debtor, . l 


Section 28 (2) provides: 

“On the making of an order of adjudication... 
no creditor to whom the insolvent is indebted in 
respect of’ any debt provable under this Act shall 
during the’ pendéncy of ’ the insolvency proceedings 
have any remedy. against the property of the insol- 
vent in respect of t debt, or commence any suit 
or other legal proceedings ..". | 

This ‘is the section which bars creditors 
from execution procee ings. Section 28 (6) 
provides: TI a een 

“Nothing in this section, shall affect the, power, of 
any secured’ creditors realize or otherwise deal 
with his. security, in 'the same manner as he would 
have been entitled to realize or deal with it if this 


J 


section had not bean , passed.") oe . ; 
This _ sub-section states ‘that secured 
creditors are exempted from the operation 
of sub-g. (2). Learned Counsel for the 
appellants argued that the effect of.sube 
8. (6) was merely to allow a.secured creditor 
to'realise his security by execution pro- 
ceedings of sale of the mortgaged property 
and, that that sub-section did not authorize a 
secur creditor to obtain: a ‘decree under 
O. XXXIV, f: 6 dnd'procéed against other 
property of ‘the’ judgment-debtor. Now, the 
words used, in this :sub-section are ‘to 
realize ‘or otherwise deal with his security.” 
The’ words’ ‘‘Yealize „his security” are no 
doubt applicable to Proceedings Dy auction 
sale. “The interpretation placed for the 
appellants on the words “otherwise deal 
with his security’ was that this allowed 
the secured creditor to sell the security, 
We do not think that the expression bears 
this meaning because s. 28 does , not 
prohibit any erditor—secured or otherwise 
—from transferring’ or selling his security 
during the pendency of insolvency | pro- 
ceedings. What aub-8, ‘(2) prevents is the 
execation proceedings or other proceedings 
by a creditor, and sub-a,” (6) provides that 
a secured ‘creditor’ :is .exempt: from. that 
bar imposed by sub-s:.(2); In out opinion’ 
the words “otherwise deal With his secnrity” 
no ‘cover, the application of the decree- 
holder under O. XXXIV, T, 6, and a secured 
creditor is entitled by this sub-section to 
obtain a ‘decrea sunder O. XXXIV, r. 6 
and bo it ua sly i 
mèthod'allowed by that Rule. The argument 
of learned Counsel then ‘resolved itself into 
this, that ‘although'a secured creditor could 
proceéd’ under O." XXXTY, r. 6, from, the 
timg of ‘the’ adjudiéation, till the time of 
discharge, still by virtue of the language 
used in Be, 44% (4) the order’ of discharge 
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would release: the insolvent from: such 
proceedings... We- do not -think that the 
section can possibly bear this meaning: It 
is to-be noted that s. 47 makes provision 
for a secured creditor to come ‘under the 
Act if he’ chooses, but the provision ‘is 
optional and’ if the: secured: creditor does 
under the Act and 
apply in. the Insolvency Court he may 
remain apart and rely upon his security in 
ordinary proceedings. by ‘suit and: execution. 
The view which: we take has been taken by 
a Bench. of this: Oourt in Niaz .Ahmad v. 
Phul Kunwar (1). In that case there was 
a very similar proceeding where a morte 
gageo applied:under O. XXXIV, r. 6,and 
it was held that the: debt due to a: secured 
creditor .wasnot a debt provable in in- 
solvency and ‘an order of: discharge could 
not affect the rights of the secured creditor 
and: further that the order of discharge 
could not take away the statutory right of 
the decree-holder under O. XXXIV, r. 6. 
It is true that in that case there was a 
reference to the dates of various events 
but we do not think that this question of 
dates is important. In our view, the secured 
creditor is entitled to remain apart from 
the insolvency proceedings and rely entirely 
on his decree and execution proceedings 
and heis not in any way barred by any 
provisions of the Insolvency Act. For the 
reasons we dismiss this execution first 


appeal with costs. 
7 


D. Appeal dismissed. 


) (1988), A L J 237;133 Ind, Oas. 361; A I R 1933 
AI. 336; 54 A 428; Ind. Ral. (1932) All. 394. , 
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” OUDH CHIEF COURT 
“ Becond Oivil Appeal No. 156 of 1937 | 
"+ * October 4, 1939" k 
RADHA KRBISHNA, J. 
MADAROO KHAN-—APPALLANT | 
l | versus TS 
* “MUNAWAR KHAN AND ANOTHER, 
+s aa —REBPONDENTS. | 
Basement—Right : ` of—Person : enjoying easement 
for . lesser than statutory period—Whether can main- 
tain action against mere trespasser: ; NAN 
Incorporeal rights such as easements ere not cap. 
able of being possessed and unless. those rights 
have Tapered ‘into prescriptive rights ~ recognised 
by law, mere -enjoyment for:a period of time lesa 
than the statutory period gives no right to the 
enjoyer thereof to maintain an action against a 
ergon interfering with his enjoyment. Kondappa 
ajan Naidu v. Dwarkakonda uryanarayang (1), 
dissented from, Narasappayya v. S. Ganapatty Rao 
(8), relied-on. Lp: 878, ool. LJ 2) uy as 


vu 
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The rights such as easements are not capable of 

ion and cannot be recognised unless they 

ad been enjoyed for the full statutory period. fp. 
872, col. 2] 

BOA against the order of the Addi- 
tional Oivil Judge of Unao, dated January 
19,1937. l D 

Mr. Bihari Lal Nigam, for the Appellant. 
Mr. Iqbal Ali, for the Respondents, 


Judgment.—This is the plaintiff's appeal 
and arises‘out of a suit’ for perpetual 
injgnction against the defendants restrain- 
ing them from obstructing the plaintiff in 
going over abadi plot No. 199 and bringing 
water from a well in that plot. | H 

Thé plaintiff came to Court on the allega- 
tion that his shop is situated ori plot No “201 
in qasba Pachhim, patti Sukhnandan, Tabsil 
Purwa, : District Unao, and that he had 
acquired a right of easement to go‘ over 
plot No. 198.for the purpose of bringing 
water from the well: thereon. The 'defend= 
ants' house is situated on plot No. 193 and 
they claimed to ‘be in possessicn’ of plot 
No, 1°9 as their sahan darwaza. The plaint- 
iff alng with the relief : for injunction 
claimed the demolition of the khain alleged 
to have. been recently built by them‘ along 
the boundary ‘between ‘plots Nos. 201, ‘and 
199, ‘bce ot oe 

The- trial Oourt held that plot- No; -199 
was not the sahan darwaza'of the defendants 
and‘ although the plaintiff had not been in 
enjoyment of the right'of easement claimed 
by him for the full prescriptive period and 
had enjoyed it only for the seven years just 
before the suit, yet be was entitled to a 
decree against the defendants, who were 
mere trespassers, and therefore decreed the 

S16. ; : 

In appeal the learned -Additional Civil] 
Judge held ‘that the finding of the trial 
Qdurt that plot No. 199 was not. the sahan 
darwaga of the defendants’ house was not 
correct. He further differed from the view 
of the trial Court to the effect that a person 
in enjoyment of--an easement even for’a’ 
lesser than the statutory period‘had' a right 
of action against a mere trespasser." 3," | 

The ‘plaintiff has come up in’ second 
appealand the-same two points have: been 
agitated before me., ' =! et 

The plan “prepared “by the Commissioner. 
appointed ‘by’ the trial Court shows the 
situation of the- plaintiff's ‘shop, the- well 
andthe way toit from the plaintiff's shop, 
the ‘defendants" house’: and that” portion’ 
of plot No. 199 which is‘ cldithed by ‘them 
as their sahan daywaza.’ A ‘mosque on plot 
Wo..-199.forms: the western boundary ‘of the ’ 
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alleged sahan darwasa. A ‘glance at this 
Plan will showthat that portion of plot 
No 199, which is in dispute, is just in front 
of the defendants’ house. The width and 
the enape of it is such that it raises a strong 
presumption that the whole of it must be in 
the use of the defendants as their sahan 


*darwaga. The finding of the Court below to 


the effect that plot No. 199 was sold to the 
defendants as sahan darwaza of their house 
No. 198 is based among other evidence upon 
Hix, A-1, which is a sale-deed in favour of 
the defendants of the house on No. 198. 
This sale deed, which is dated October 25, 
1915, describes the property sold in the fol- 
lowing language :— | =. | 

“ One gita house kham musallam with sahkan 
darwagsa and ‘one pucca well situated on that sahan 
darwasa, No. of house 117 and No: of ahata 198, 
and one gita . house. uftada with one nim 
tree, No. of house 116 and No., of akata 197, all 
situated in -qasba Pachchim, mohalla Wazirganj, 
as owned and ‘possessed in right of inheritance by 
the executants as owners! and: they out of their 
free will and desire sell the entire property men- 
tioned above and owned by.. them, excepting the 
pucca well, in favour of Musammat Husain Bandi, 
daughter of Husain Khan and - widow of Ewaz 
Khan in lieu of Rs. 5b. cee! 

The boundary of the house No, 198 is 
shown in the deed as follows :— 

“* Kast—Rasta, 

West —Arasi parti, 

North— Rasta, 

Bouth— House of Angara Shah.” 

It is not disputed that the defendants 
are the representatives of the vendee men- 
tioned in Ex. A-1. The trial Oourt in view 
of the fact 'that the western bouadary was 
given as arazi parti doubted the case set 
up by the defendants that the land in 
suit was their sahan darwaza. The lower 
Appellate Court onthe ‘entire evidence on 
record came to the conclusion that at the 
time of the sale-deed the “door of the house 
on plot No, 198 was towards the west, that 
the land in suit was the sahan darwaea 
of the defendants and thatthe arazi parti 
mentioned in Ex. A-1 as the western bound- 
ary referred to plot No. 200 ona portion 
of which the mosque stood and the rest’ of 
which was lying parti. a, 

It has been contended by the learned 
Counsel for the appellant that this findin 
of the lower Appellate Court is in the tee 
ofthe documentary evidence on the record 
and the fact that the mosque towards the 
west has admittedly been in existence. on 
portions of plòts Nos. 199 and 200 since 
before thg execution of “Ex. A-l. The argw 
mentis” thatin view of the existénce of the 
mosque at the time of the egboytion of, 
Ex. A-1, the wéstern boundary, t.’e., arazi 
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parti, given in Ex. A-] must réfer to a por 
ton of the land in suit and not to any part 
of plot No. 200, and the finding of the Court 
below that the entire plot No. 199 is the 
sahan darwaza of the defendants’ house is 
vitiated in law inasmuch as it is contrary 
to evidence on the record, I haye gone 
through the entire evidence on the record 
and come to the conclusion that the evidence 
furnis.ed by the boundary as given 
in Ex, A-l i of a very vague and indefi- 
nite character. There is evidence on the 
Tecord that the defendants’ horse and ekka 
stand on plot No. 199 and that they git 
op it. The mosque is not proved to -have 
come into existence about 25 years ago by 
any definite evidence. The evidence on 
the record is that it has been existing for 
the last 20 or 25 years, and therefore it can- 
not be definitely said that it existed at the 
time when Ex. A-] was executed, It may 
have .been built after the execution of 
Ex. A-1 and it might be that the westem 
boundary of the property sold by Ex. A-1 
referred: to the land now occupied ‘by the 
mosque. Although there is nothing definite 
on record to support the opinion of the lower 
Appellate Oourt that arazi parti (the weste 
ern boundary of the property sold in 
Ex. A-1) refers to plot No. 200, yet its 
finding that the land in suit is sahan dar- 
waza ofthe defendants is based upon oral 
evidence in the case, that plan prepared by 
the Ccmmissioner, as well as the descrip- 
tion of boundaries given in Ex, Al. It 
cannot be said that itis not supported by 
any evidence on the record. Exhibit A-1 is 
not the direct foundation of the right claim- 
ed by the defendants. It was merely a 
piece of evidence material to the main en- 
quiry and even if the lower Appellate 
Ocurt erred in drawing wrong inferences 
from the description of t 
therein, I am of opinicn, that its finding 
on the main question in controversy is not 
vitiated. The finding isa finding of fact 
and cannot be interfered with in second 
appeal go long as there is some evidence in 
support of it. Further, even assuming that 
the p:aintiff’s inchoate right ia good against 
a mere trespasser, Iam of opinion, that the 
burden of proof that the defendants were 
mere trespassers wag on the plaintiff and 
it cannot be said that he has succeeded 
«in discharging that burden on the indefinite 
cre = evidence on the record, 
proceed now to my opinion on 
the’second point although on my dcision 
on the first point it does not arise in the 


ease. Ingupport of the view thata person, i 
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having had enjoyment of an easement for 
a period lessor than the statutory period 
can obtain an injunction against a mere 
trespasser; reliance was placed on Kondapa 
Rajan Naidu v. Dwarkakonda Suryanara- 
yana, 61. O. p. 266; L L. R. 34 Madras 173 
(1) and Anantha Des Kachariar v. a 

6 
decision in the former case was relied upon 
in the latter. The decision -in Kondapa 
Rajan Naiduv. Dwarakakonda Suryanara- 
yana, 61. C. p. 206; I. L. R.34 Madras 19038 
(1), is based upon the analogy of a person 
in enjoyment of an easement for less than 
20 years with a person in possession for 
less than the statutory period. The analogy, 
if I may say so with respect, between the 
twois not quite correct. A person enjoy- 
ing aright of way over land cannot be said 
to be in possession of the land over which 
he enjoys that right. The rights such as 
easements are, in my opinion, not capable of 
possession and cannot be recognized unless 
they had been enjoyed for the full statutory 
period. Sir Frederick Pollock in his book 
The Law of Torts, 13th edition, page 390, 
bas observed as follows :— 

“ Easements and other incorporeal rights in 
property, “ rather a fringe to property than prop- 
erty itself’’ as they have been ingeniously called 
are not capable in an exact senses of being posses- 
sed. The enjoyment which may in time ripen into 
an easement is not possession, and gives no posses- 
sory right before the due time is fulfilled: “aman 
who has used a be ten years without title cannot 
sue evena stranger for stopping it.” 


This statement of law is directly opposed 
to the contention of the learned Oounsel 
for the appellant and strongly supports the 
view taken by the Oourt below. The case 
in Kondapa Rajan Naiduy. Dawurakonda 
Suryanarayana, I. L, R. 34 Madras 173 (1), 
was considered by the same High Oourt in 
Narasappayyav. 8.Ganapathi Rao, L. L,R. 
38 Madras. 280 (3) and not followed. The 
following observations of Miller, J. in this 
case are instructive and may be quoted uge- 


fally :— 
“It is perhaps unfortanate that in that case 
~ onea ppa Paran Naidu v. Dwarkakonda Suryanara- 
ana, R 34 Madras 173 (1), the learned Judges 
ve referred to the right for which protection was 
there claimed as “in the nature of an incorporeal 
Tight in process of acquisition.” It seemed to me 
during the argument before us that reliance was 
sometimes placed on this observation as auggesting 
the existence in the eye of the law, of what I may 
call a partially acquired easement, as though the 
period required for the acquisition of an easement 


1) 6 Ind. Oas. 266; 34 M 173; (1910) M W N 117; 
7 ML T352; :0 ML J 803. 
(3) 30 Ind. Cas. 989; 18 M L T 515; A I.R 1916 Mad, 
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woro a period of gestation, alan which the ease- 
ment gradually acquires form and life by a process 
of growth within the womb of prescription, and 
during which it is capable of suffering an in- 


mt is perhaps hardly necessary to say that this is 
not the law. That is made clear by Farwell, J., in 
Grednhalgh v. Brindley (1901) 2 Oh, 334 (4)." 

I am, therefore, of opinion, that incorpo- 
real rights such as easements are not 
capable of being possessed and unless 
those rights have matured into prescriptive 
rights recognised by law—mere enjoyment 
fore. period of time less than the statutory 
period gives no right to the enjoyer thereof 
to maintain an action against a person 
interfering with his enjoyment. The view 
of law taken by the Oourt below is correct. 

The result is that the appeal fails and is 
dismissed with costs. 

Appeal dismissed. 


B. 
@ (1901) 2 Oh, 334; 70 L J Oh. 740; 84 L T 763; 
49 597. 
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VERMA, J. 
MIR SINGH—DBFENDANT—ÅPPELLANT 
5 versus 
RAGHUBIR SINGH —PLAINTIFF — 
RsSPONDBNT 
Agra Tenancy Act (III of 1926), ss. 133, 200— 
kabuliyat executed by mortgagor tn favour of 
mortgagee taking lease of mortgaged rty as 


thekadar—No deed of lease executed by mortgagee 
—Suit by mortgagee for theka money, tf can be 
treated as one for compensation r use and 
occupation—Morigage—Usufructary, simple or ano- 
malous—Mortgage held anomalous. 

Where a mortgagor has taken lease of the 
mortgaged property as thekadar and has executed a 
kabuliyat in favour of the mortgagee agreeing 
to pay a certain sumof money to the mortgagee 
every year but no lease as required by s. 200, 
Agra Tenancy Act, has been executed by the mort- 
gages, the suit brought by the mortgagee for theka 
money under 8. 132 may be treated as a suit for 
compensation for use and occupation. Bakhtawar v. 
Lilapat (1) and Skeo Karan Singh v. Parbhu Narain 
Singh (2) relied on. 

A of mortgage described the trangaction 
to be a usufructuary mortgage and the mortgagor 
atated thathe had put the mortgagee in possession. 
The deed, however, authorized the mortgagee to 
demand his- mortgage money at any time and 
conferred on him the power to realise the mort- 
gage money by sale of the property. It was further 

rovided inthe deed that property would remain 

ypothecated until the mortgagor paid up the mort- 
gage Money and redeemed the property: 

eld, that the mortgage in question was neither 

a usu mortgage nor a simple one, but 
it was an anomalous mortgage, e 


§.A. froma decision of the Additional 
Civil Judge, Musaffarnagar, dated Janu- 
ary 14, 1937, à f 
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Mr. G. 8. Pathak, for the Appellant, 
Mr. Jagnandan Lal, for the Respondent. 


Judgment. — This is a second appeal 
by the defendant against a decree of the 
Additional Oivil Judge, Muzaffarnagar, 
affirming a decree of an Assistant Oollector 
of the first class in that district. The suit 
was for ths recovery of a sum of Rs, 344 
principal, and Rs, 56 interest, total Rs. 400, 
as theka money under 8 132, Agra Tenancy 
Act, III of 1926. The Oourts below have 
granted a decree for the recovery of Rs. 323 
on account of principal with past interest 
at 12 per cent. per annum and penden’e 
lite and future interest at 34 per cent. 
per annum. The appellant is the owner of 
the gemindart share in question. On 
March 20, 1420, he borrowed Rs. 2,000 from 
the plaintiff-respondent and executed a 
deed of mortgage in his favour. In this 
deed the transaction is stated to be a 
usufructuary mortgage and the mortgagor 
states that he had put the mortgagee in pos- 
session. The deed, however, authorizes the 
mortgagee to demand his mortgage money 
at any time and confers on him the 
power to realize the mortgage money by 
sale of the property. It is further provided 
in the deed that the property would re- 
main hypothecated until the mortgagor 
paid up the mortgage money and redeemed 
the property. On the same day, the appel- 
lant executed another deed, stated to bea 
kabultyat in favour of the mortgagee and 
purported to take the mortgaged property 
on lease from the mortgagee a8 a thekadar 
and agreed to paya certain sum of money 
to the mortgagee every year. The suit 
is based on this kabultyat. No deed of 
lease, as required by s. 200, Tenancy Act, 
was executed by the mortgagee, 

The pleas in defence were that the 
transaction between the parties really 
amounted to a simple mortgage, that no 
lease having been executed, the suit was 
not maintatnable, that the suit did not lie 
either as one for the recovery of.theka 
money or as one for compensation on 
aceount of use and occupation, and that 
the Revenue Oourt had no jurisdiction to 
entertain the suit. These were certain 
other pleas which need not be mentioned. 
The Assistant Collectpr framed a number 
of issues, the first of which was: “Is the 
mortgage in suit a usufructuary morte 

age?” This isene was referred to the 
Civil Court for a finding. The Civil Court 
found “that the mortgage in question was 
neither a usufructuary mongage nor a 


~ simple one, but that. it .was. an? anomaloug 
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mortgage. It was found that the mortgagee 
was given possession over the mortgaged 
property, but the mortgagor having hypo- 
thecated the property and having confer- 
red on the morgagee the powers mentioned 
above, the transaction was not a usufruce 
tuary mortgage, pure and simple. On 
receipt of this finding, the Revenue Court 
tried the other issues. One of these issues 
was Issue No. 4in these words: “whether a 
zemindar can sue his thekadar on the 
basis of a kabuliyat ?” The decision on this 
issue was in favour of the plaintiff anda 
decree was passed in his favour, as mêne 
tioned above. The defendant appealed to 
the District Judge. The appeal was heard 
by the Additional Civil Judge who, as 
already stated, affirmed the decree of the 
Assistant Collector, l 

‘The first point raised by the learned 
Counsel appearing for the defendant- 
appellant “is that the transaction in ques- 
tion was .a@ simple mortgage. I have gore 
through the deed. The principal terms 
are given above. In my judgment, the 
decision that it is not à simple’mortgage 
and that it is an anomalous mortgage is 
correct. On the one hand, possession was 
delivered to the mortgagee; on the other, 
the property was hypothecated and the 
power to demand the mortgage money and 
to sell the property for its realization was 
conferred. I agree with the finding of the 
Courts below on this point. 

The next point urged is that no written 
instrument of lease having been executed 
by -the mortgagee, the defendant mort- 
Sagor never became a thekadar and that 
therefore no suit for the recovery of theka 
money could be filed’in the Revenue Gourt. 
The case before me is almost on all fours 
with the casein Bakhtawar v. Lilapit (1) 
decided by a learned Single Judge, The 
points mentioned in the last paragraph of the 
judgment in that case as having been rais- 
ed by the Advocate for the appeNant have 
not been raised’ before me; in other respects 
the two cases are similar. I am in complete 
agreement with all that has been said 
by the learned Judge in that case. 
only add that taora is ample authority for 
the proposition that a suit like the present 
maye be treated as ons for compensation 
for use and occupation. Reference may 
be made to the Full Bench case in Sheo 
Karan Singh v. Parbhu Narain Singh -(2). 
It also seems to me clear that s. 269, Ten- 

JAIR 1935 All. 785; 158 Ind, Oas. 50; 1935 RD 
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ancy Act;is' a fcompletė answer to the 
contention that the suit was “not instituted 
in the right Oourt For the reasons given 
above, I dismiss the appeal with costs. 
Leave to appeal ‘undér the’ Letters ‘Patent 
is granted. i. 
, 8. Appeal dismissed., 


OUDH CHIEF COURT 4 
Second Oivil Appeal No. 338 of 1937 l 
September 13, 1839 , 
RADHA KRISHNA, J. f P 
OHHEDI SINGH—DBEFSNDANT—ÀÅPPELLANT 
versus 
GAYA DIN SINGH—Puarntire | 
AND ANOT8BR-— DRRENDANT— RRBPONDENTH 
Oudh Lawa Act (XVIII of 1878),,8. 9—Question 
of determination by lots, when arises ae 
Under the last clause of a. 9, Oudh Laws’ Act, © 
the question of the dete:mination by lot arises 
only when two or more persons are equally entitled 
to redeem the property. Unless that position has 
arisen in the case on a Gonsideration of the evi- 
dence the Oourt has no power to draw lots 
It is not open to the plaintiff in a case for pre- 
emption to take first the chance of having the lot 
drawn inthe hope of it being drawn in his favour, 
and then incase the result went against him to 
insist upon the trial of the matters in dispute on 
merits : ' `i re 
5. O. A. agairst thé order of the Civil 
Judge of Partabgarh, dated May 28, 1937, 


Messrs. Ali Raza and S, N: Srivastava; 
for the Appellant. C 


Mr. M'L Saksena; for Respondent ‘No-1- 
Judgment.—This is a defendant-vendee’s 


appeal arising, out of a -suit for _pre= 
emption. The property in dispute forms: 
part of Khata No. 41 situated in mahal 
Bindeshwari Singh, village Ajgra, pargana 
and district Partabgarh.. The sale-deed 
was executed on October 12, 1935, in lieu 
of ’a‘sum ‘of Rs: 600 in’ favour Of’ thé 
appellant*by Rameshwar Singh, respondent’ 
Ng, 2, who is, recorded a co-sharer of the 
khata: The plaintiff-respondent filed the 
suit’ claiming to be ‘a Co-sharer in thé 
mahal, in' which Khata Nc. 41 ‘is inéluded’ 
and claimed a preferential right to pre- 
empt as:against the.vendee on the ground: 
of-his relationship to the vendor. ~- - TAN 
On December 3,: 1946, the Court of trial. 
framed the following issues s~ E ea 
(1) Has therplaintiff. goba preferential 
right of purchase-as alleged ? e 

(2) (o) ‘Is the price-entered inthe Bale- 

- eed' fictitious- to -the extent of- 

Rs. 325? 
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L (b) If so; what is ‘the fair market 

value of the property in suit ? 

(3) To what relief, if any, is the 

plaintiff entitled? . 

After framing the issues, it passed an 
order deciding to draw lots as to who 
would have preferential right of -pre- 
emption on the assumption that the plaintiff 
had cnly,an. equal rigat of pre-emption 
with the: vendee:. This.. procedure --was 
objected to ọn behalf-of -the defendant 
No, 1. on the greund that, he did not admit 
the plaintiff to be a co-shsrer in the mahal. 
On this objection being taken, the Oourt 
expressed the view „that the question of 
the plaintiffs being 'a.-co-sbarer - in: the 
mahal would remain an -open question 
until the final decision ci the case and 
would not be affected ,by the,lot being 
drawn in h's favour. : Upon this lots were 
drawn in the presence of the plaintiff 
and the defendant No. 1, and their Ocunsel 
which resulted in favour of the plaintiff. 
The learned. Munsif then fixed another 
date for evidence. i a 

On the date of the evidence the defen- 
dant’s Counsel wanted to lead oral evidence 
to prove that the plaintiff was not 'a son 
of Bindeshwari Singb, cn which the plain- 
tiff's Counsel stated that he based his 
client's title on a compromise (Ex. A-3) 
and not on the ground of inheritance from 
Bindeshwari Singh. Nooral evidence was 
pruduced and the plea that ‘thé price 
entered in the  sale-deed was fictitious 
was not pressed on behalf of the plaintiff. 
The learned Munsif decreed the suit in 
favcur of the plaintiff. 

In ‘appeal -before the. Court below a 
large number of grounds were taken among 
which ground No. 6 was to the effect that 
the procedure of drawing lots adopted by 
the Oourt of trial was premature and 
illegal. The learned Oivil- Judge upheld 
the decree ‘passed by the trial Court.’ I 
have read the judgment of’ the’ lower 
Appellate Oourt carefully in order to see 
as to how the procedure- of drawing ‘lots 
before deciding the questicn of preferential 
right on merits was ‘justified. It ‘appears 
to me that the learned Civil Judge was 
under the musapprehension that the lots 
were drawn between the parties after the 
stage for the prcduction of evidence wag 
over. The ‘learned Oivil Judge while 
stating the facts of the case proceeds as 
follows : ae : 3 ° l 

“The plaintiff-respondent did not, produce any 
evidence about the fictitious nature of the sale 


price and the lower Oourt’ held that Rs, 600 was 
the sale price. n 
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The learned Munsif held the respondent-plaintiff 
a co-aharer on the terms of the compromise A-3 
and the mutation entries in the village papers, and 
holding the plaintiff and appellant as equally 
entitled to the property on the score of oo-sharer- 
ship drew lots between them. The result of the 
dfawing of the lots was in favour of the respondent- 
Plaintiff. The question of legitimacy or otherwise 
of the plaintiff respondent was not gone into ag it 


ewas unnecessary todo s9 and the suit was decreed 


renga with the result ofthe drawing of the 
0 : 3 i 

I suspect ‘that the learned Oivil Judge 
was of opinion that the drawing of lots 
by the Oourt of trial followed the finding 
of the trial Oourt and not that it preceded 
it. In the’ end, the learned Oivil Judge 
upheld the decree passed by- the trial 
Court, and on the question raised by ground 
No. v in the memorandum of appeal, all 
that the’ learned Oivil Judge observed in 
his judgment was as follows: 

“The learned Munsif was right in holding him 
to be a co-sharer and drawing lots Lots decided 


the matter in favour of the respondent and that 
concludes the matter.” 


In second appeal in this Oourt it is 
curious that although as many as five 
grounds of appeal have been taken but 
the particular point relating to the validity 
or otherwise of the procedure in drawing 
lots before the decision on merits has 
not been taken in the grounds of appeal, 
However as itraises an important question 
of law, I kave allowed it to be raised. 


The question is whether the procedure 
adopted by the Oourt below in drawing 
lots bef.re holding on merits whether the 
plaintiff and the defendant vendee were 
equally entitled to preeempt is legal or 
not. In my opinion the procedure adopted 
by the trial Oourt of drawing lots is not 
sanctioned by law and is wholly illegal. 
Section 9 of the Oudh Laws Act which 
lays down the order in which certain persons 
are entitled to a right of pre-emption is as 
follows : 

“If the property to be sold or foreclosed is pro- 
prietary or ufider-proprietary tenure, or a share 
of such a tenure, the right to buy or redeem such 
property belongs in the absence of a custom to 
the contrary, lst, to co-sharers of the sub-division 
(if any) of the tenure in which the property is 
comprised, in order of their relationship to the 
vendor or mortgagor; 

secondly, to co-sharers of ths whole mahal in 
the same order ; 


thirdly, to any member ef the village-communit®; 


and fourthly, if the property be an under-propristary 
e 


tenure, to the proprietor. 

Where two or more persons are equally entitled 
to such right, the person to exercise the same shall 
be determined by lot.” ° 


The fast clause of this section will show 
unmistakably that the questign of the 
determination by lot arises only when two 
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or more persons are equally entitled to 
redeem the property. Unless that position 
has arisen in the case on a consideration 


of the evidence in a particular case, the 


Court ‘has no power to draw lots. ‘In the 
present case, neither did the Court deter- 
mine on merits that the plaintiff and the 
defendant vendee were equally entitled to 
preempt nor did the plaintiff concede his 
claim to a preferential right of pre- 
emption and the position entitling the 
Court to determine the question by lot 
did not arise at all. On the pleadings of 
the parties the question could arise only 
when the plaintiff's allegation of relation- 
ship with the vendor had been negatived 
by the Court on & consideration of the 
evidence in the case. 

In the present case I find.that even the 
right of the plaintiff to be a co-sharer 
was in dispute when the. Oourt thought 
fit to draw the lots. The procedure-adopt- 
ed by the Court of trial might have 


resulted in saving it the trouble of Te- ` 


cording evidence on the question of re- 
lationship involved in the case, but the 
procedure, in my opinion, is not justified 
in law. It is not open to the plaintiff in 
a case for preemption to take first the 
chance of having the lot drawn in the 
hope of it being drawn in his favour, and 
then in case the result went against him 
to insist upon the trial of the matters in 
dispute on merits. L am of opinion that 
the procedure adopted by the trial Court 
was quite contrary to law and cannot be 
condoned even if the appellant has suffered 
no prejudice. 

In view of my decision on the above 


question raised by the learned Oounsel for - 


the appellant, it is mot necessary to decide 
other questions raised in the grounds of 
appeal. Sr 

I allow the appeal, set aside the decrens 
passed by the two Oourts below and 
remand the case to the trial Qourt with 
directions to readmit it 
number and to proceed with the trial of 
the case from the stage at which: it drew 
lots and to. decide the-case according to 
law. Costs in this Court and up to here 
shall abide the result of the suit. 

Be fk e Case remanded, 
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BOMBAY HIGH COURT 
Suit No. 1950 of 1933 
August 1, 1938 
RANGNEKAR, J. 
HIRACHAND QANGJI—PLAINTIPP 


versus 


ROWJISOJPAL AND OTABRS—DEFSNDANTS 
Hindu Law—Adoption—Law of adoption, appli- 
cability to Jains— Burden to ve custom to con- 
trary—Adoption after partition, by widow of co- 
reener dead long before partitton--Validity— 
kether binding on divided ers—If affects 
property in their hand—Co-parcenary—It cannot? be 
created by parties except incase of adoption. 


The Oourts would start with the presumption that- 
the Hindu Law of adoption would apply to Jaling, ! 
and if a person says that a Jain is bound by a ‘parti- 
cular custom not prevalent among theHindus, the 
burden of proving that custom is abon him. 
Gettappa v. Bramma (3), relied on. [p. 878, col. 2.] 

On the extinction of a co-parcenary by a partition, 
the widow of a co parcener, who had died long 
before the partition, cannot make a valid adoption. 
If the widow makes an adoption, it is not binding 
on the divided members, Even assuming that the 
widow has unlimited mght of adoption, whioh she 
can exercise even after several generations, the 
adoption made by her cannot affect the property in 
the hands of the divided members. Ohandra v 
Gojarabat (4) and Bal Sakharam v. Lahoo (6), fol- 
lowed, Krishna v. Sami (12), dissented from. 

Oase-law discussed | 

here is no analogy in this respect between the 
rigig of the widow and those of an after-born son, 
a disqualified co-parcener and his son or a member 
who wasabsent when a partition was effected, 

A co-parcenary is purely a cieation of law and 
it cannot be created by an act of parties, except 
in the case of an adoption by which a stranger ma 
be introduced into the co-parcenary. [p. 880, col. 3. 


Messrs. M. V. Desai, K.M. Vakil and 
R. S. Parekh, for the Plaintiff. 


Messrs. M. C. Chagla and M.C. Setalvad, 
the Advocate-General and S. A. Desai, 
for Defendants Nos. 1 to 18 and 19, 
respectively. 


Judgment.— This case raises an interest- 
ing question relating to the law of adope 
tion applicable to Hindus in this Presidency 
and serves to illustrate the obscurity into 
which that law seems to have fallen, the 
responsibility for which, in my opinion, in 
part at least, rests upon judicial decisions 
and diota. 


A Jain from Cutch came to Bombay 
nearly 75 years ago with tke proverbial 
brass lota and, starting with a humble 
beginning, built up a lucrative business, 
out of the profits of which the family 
acquired considerable immovable property. 
He had four song, the éldest of whom died 
nearly 46 or 47 years ago, leaving a widow. 


haf — 
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who shortly after separated from -the 
family, provision for her maintenance 
having been made by the father-in-law. 
True, the maintenance allowed was very 
meagre, considering the wealth acquired 
by the family, but the fact remains that 
for nearly half a century she was quite 


satisied with the provision thus made. 


The fatber and the other sons continued the 
business, After some time, the father effect- 
ed a partition between himself and his 
Bons, and every one became separate, The 
sons prospered and acquired considerable 
property separately from each other. Three 
years ago, that is nearly 40 years after 
she had gone to live at Outch, the widow 
came to Bombay and filed a suit for 
enhancement of the maintenance. She was 
then got hold of by some designing persons, 
who apparently knew of the recent Privy 
Council cass in Amarendra Mansing V. 
Sanaian Singh (1). The result was that 
within a month after the suit she made 
an adoption and four or five months after 
that the present suit was launched. IfI 
were not concluded by authorities, I should 
have had no hesitation in saying that no 
consideration of any religious merit ever 
entered into the adoption in this case, 
and, as will be presently seen, there can be 
none, but that the widow, at the instigation 
of designing persons, was actuated by 
improper motives of either greed or spite, 
and this litigation was launched with the 
object of extorting what she could from 
the defendants. 

The facts are short and are these, One 
Sojpal, a member of the Cutchi Visa Oswal 
Jain Community, came to Bombay many 
years before 1688. The Advocate-General 
in his opening stated tkat he came to 
Bombay in 1861, and that seems to be 
common ground. He found employment in 
Bombay for two or three years, and there- 
after opened a grain shop in partnership 
with sume outsiders. Later on, his partners 
in that business were ohe Tejoo Kaya 
and Dharsi Lila. Sojpal had cur sons, 
Gangji, Rowji, Pallon and Meghji. Of these, 
Gangji died in 1892 at the age of 15 years, 
leaving him surviving his widow, defene 
dant No. 19. She lived for two or three years 
with the family, and then went to live in a 
separate room in the family house at Outch; 
under an agreement for her maintenance 
and residence (Hx. 4). Tha Advocates 

(1) 601-4 242; 143 Ind. Oas. 441; A IR 1983 P O 
155; 12 Pat. 643; Ind. Ral..(1933) P O 168; 37 OW N 
938: (1983) M W N 769; 33,.L W l; 65 ML J 203; 14 
P £1399; (1983) AL J710; 57.0 L J 593; 35 Bom. 
LR (P 0) i s - 
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General wanted to prove that she was so 
completely separated from the rest of the 
family that she behaved as if she by herself 
constituted a different family, and with that 
object he put certain questions to his 
witness. In my opinion, the fact whether 
defendant No. 19 had completely separated 
herself from the family or not is irrelevant 
on the only question which arises in this 
case, and I disallowed the questions, To 
continue the narrative, about the same time 
Sojpal started the business of building 
contractors under ihe name and style of 
Tejoo Kaya & Co., the partners in which 
were, besides Sojpal, Tejoo Kaya and 
Devji Dharsi, the son of Dharsey Lila. 
Shortly thereafter, Rowji, whois defendant 
No. 1, was associated in this business, and 
he at firat worked in the grain shop and 
thereafter in Tejoo Kaya & Co, About 1899, 
the grain shop was closed, and Sojpal 
retired from active business and went to 
live in Cutch; but his share in the business 
was continued. Thereafter Pallon began to 
work in the firm, and in about 1907 Meghji 
(defendant No. 2), who until then was 
schooling, was also admitted into the 
business. Neither of them, nor defendant 
No. 1 for the matter of that, was given 
any share, but a remuneration by way of 
pagai used to be paid to Pallon and 
eghji. 

This went on till about 1912-13, and 
in that year, which corresponds to S. Y. 
1969, the profits with interest to the credit 
of Sojpal stood at about Rs, 3,00,000. 
From that year definite shares were given 
to all the three brothers, whicb, however, 
were not equal but totalled seven and 
three-quarter annas in a rupee, but no new 
khata was opened. On July 26, 1915, the 
father and the three surviving sons agreed 
to separate between themselves, having 
commenced, from about July 23 or 24, to 
mess and. worship separately. Accounts 
were made up, and finally on October 10, 
1915, hawala entries were made, and all 
tte properties belonging to Sojpal or his 
sons were divided in almost equal shares, 
each of the sons getting roughly about a lac 
of rupees, and the fatHer getting about 
Rs. 1,05,000 for himself. Releases were 
drawn up in Bombty bat executed some 
time thereafter in Outch, In 1917 the firm 
of Tejoo Kaya was dissolved, and the sons 
formed a new partnership with one Kurpal. 
Large profits were made out of the busmess 
thereafter, and numerous properties were 
purchased by the sons separately. Hach 
one-of- them dealt with and enjoyed his 
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, Properties Separately and independently 
wot the others; some ‘properties . were. sold, 
“Rome purchased and some, gifted,. and thie 
went on till the sui Was instituted, In 
192x, Sojpal died. It seems that Rs. 1,05, 000, 
which Came to his share, was continued i in 
hia khata with the. firm, “ Sojpal himself 


fall il 


living sometimes with one son and Bome- e 


times with another until his death, and after 
his death the bulk of this sum was spent 
in charity under instructions, given by 
Sojpal himself, In‘ 1934. allon died.. In 
April, 1935, défendant Nò. 19, filed the suit 
for etihancément of maintenance, referred 
to above, dnd the next month” phe purported 
to adopt the ‘plaintiff. ` In ‘Novem ber of 
that year the present suit was filed. The 
plaintiff prays for ` a declaration that © he: 18 
the validjy adopted son of Gangii, and as 


such, éntitled to a ‘share in the family 
properties. , 
Rowji i8 dëfendant "No. J. Meghji, i is 


defendant No, 2. Defendants Nos. 3 to 5 
are the children of ‘deferdant No. 1. 
Defendants Nos. 6 to 8 are his grand- 
ch'ldren by his eldest son, defendant No.3. 
Defendants Nos. 9 and 10 are the. gon. ot 
defendant No.2. Defendant No ‘11 j the 
widow of Pallon. Defendants Nos..12 to 18 
are. the children and grandchildren ot 
Pallon. The pleadings raised various queg- 
tions of fact. The plain tid denied ` that 
there was a partition in fact between the 
father arid his sons. The defendants, by 
their written statement | denied the factum 
of adoption | ‘of the plaintiff, Some time was 
taken up in discussing the question’ ‘as the 
admissibility of the’ ‘entries in the books 
and thé “releases on the ground that they 
were not registered, though. in fact they: 
were, ‘and’ allegations’ of fraud , and 
representations were ‘made by the plaintif 
against the defendants in the matter of 
procuring the Tegistration of the Teleases, 
and the inquiry threatened’ to go ‘Over 
several weeks, The good ` sense of Counsel 
. in thé case, ‘however, prevailed, with’. -the 
result ` that the sc:pe of the inquiry was 
to a véry large extent curtailed. The 
defendants at the very outset admitted ‘the 
factum, of adoptien. The ‘plaintiff, after 
some evidence was led ‘and after. some 
arguments, admitted the partition and gave 
up his contention asto the admissibility of 
the releases. ‘He. also admitted that each 
branch’ dealt with its pope on separately 
and ,indépenden tly of the others... e 
main’ question, " which now survives, .. 
whether“ the’ adoption of the plaintiff by 
defendant No, 19 is valid and d binding’ on 
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defendants .Nos. 1 to 18, and, if. Bo, ,to what 
extent... , 

Before dealing with that ‘question, how- 
ever, it.. would be convenient, to clear, the 
ground. by dealing with a point raised, by 
the Advocate-General based, on the fact 
that the parties to the litigation are Jains. 
He said that. the , adcption: among the 
Ji aius.is purely secular, and no question 
of religious efficacy enters into the validity 
of it, and, therefore the .primary test 
emphasized by their LordsŘips of the Privy 
Council in Amarendra Manéing Vv. Sanatan 
Singh (1) cannot apply to the present 
case, and the only test would be, whether 
the adoption interferes. with the ‘rights of 
third parties, and, if it does, it ought, to 
be invalid against his. Clients. . He said 
that there is, no “giving and taking” 
among the Jains. and finally instanced 
the.cases of adoption of an, orphan and 'a 
married man, which prevail amongst..the 
Jains, He had to concede, however, that it 
is well-established thatin this Presidency 
theordinsry Hindu Law of adoption is applice 
able to Jains. -That was laid down.so far 
baek ag in Bhagvandas Tejmal v. kajmal. 
(2), and. followed in. later «decisions. . It is 
true that tbe Jains reject the scriptural 
character of the Vedas, and repudiate the 
Brahminical doctrines relating to obsequial 
ceremonies, the performance of. shraiihas 
and the offering of oblations for the salva» 
tion of the .soul of the deceased. Amongst 
them there is no belief, that a son, either 
by birth or adoption, confers spiritual 
benefit on the father, They also differ from 
the Brahminical Hindus in. their conduct 
towards the dead, omitting all. obsequies 
after the corpse is. burnt or buried, (See 
Mulla’s Hindu Law, 8th Edon., p. -629,), 

Now, it is true, as: later historical resear- - 
ches have shown, that Jainism | prevailed in 
this, country. long before Brahminism came 
into existence or held the field, and it is 
wrong to think that the Jains were Originally 
Hindus and were subsequently. converted 
into Jainism, It is also true.that owing to 
their long associaticn with the Hindus, who 
formed the majority in othe.. country, „the 
Jains, have- adopted - many of the customs 
and. even ceremonies strictly observed by 
the Hindus and pertaining to the Brahmi- 
nical religion. It-must follow from this that . 
if. a person.says that a Jain is bound by a 
particular custom not prevalent among the 
Hindus, the burden.of proving:-that custom ` 
must : be upon' him, Unfortunately, or for- 
tunately for the Jains, however, the "eer T 
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this country has been so well-settled that 
under, it the:Courts would start with the 


presumption that. the. Hindu Law of adop- 
tion,would apply‘ to Jains, and-the burden 
of. showing. any. custom contrary to the 
ordinary principles' of the Hindu Law of 
adoption would be .on the party who sets it 


up. Whether this state. of things requirese 


@,change or not isa matter, more for the 
Jains ihan for anyone else. When this. was 
pointed out to the Advocate-General in the 
conrse of dischssion, he had to concede 
this position and, if I understood him rightly, 
he did not press the point, though he has 
not given it up. Therefore, it seems to me 
that the validity of the adoption in this case 
must be determined: upon the ordinary 
principles of the Hindu Law of adoption as 
applicable to Hindus in this Presidency. 
The view which I am taking is supported 
by the observations of Kumaraswami 
Sastri, J., in Gettappa v. Hramma (3), The 
head-note is as follows. :— 

“It is concluded by the authority of a series of 
decisions, extending over several years, that ‘the 
presumption is that the Jains are governed by the 
ordinary Hindu Law, unless it is shown that by 
custom a different law prevails among them.” 

- The defendants in this case pleaded a 

Custom under which they stated, defendant 
No, 19 could not make a valid adoption, 
but this contention was .also given up by 
them at the outset and no issue was raised 
thereon, This brings .me tothe important 
.question as to whether the adoption of the 
Plaintiff is binding on thé defendants, Mr, 
Desai, to use his own words, says that on 
a partition a Hindu co-parcenary is extin- 
guished only as to those who are-parties 
thereto, ‘but a partition amongst Hindus 
does not affect the character of the pro- 
perty which remains in the hands of each 
divided coparcener so {ar as his natural son 
or his adopted son is concerned. As [I under- 
stand Mr. Desai, his whole case is that 
this cc-parcenary of Sojpal and his three 
sons was dormant until the year 1935, 
although the husband of defendant No. 19 
died in 1892, and that it-is capable of 
being revived by an adoption made by 
defendant No. 19 even after a hundred 
Aa if she is fortunate enough to live so 
g and the adopted son will be entitled 

to share not only in the property which 
Sojpal retained for his share but also in the 
property held or acquired by the sons of 
Sojpal after the partition, and algo as may 


conteivably happen, in the property of the 


(9) 50.Mí 238; 99 Ind, Oas. 503;,A IR 1927\Mad, 998; 
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@reategrandsongs of Sojpal, He further says 

at only in cases like Chandra v, Gojarabai 
(4) and, Ramkrishna v. Shamrao (5) the 
widow’s , power is gone and in all other 
cases she has the power to adopt, which she 
may exercise at any time, and he cites the 
instance of an adoption made after seventy 
years. He further relies on the analogy 
of an after-born son, a disqualified co- 
parcener or his heir and an absent co- 
parcener to show that though a partition 
has taken place amongst the members of a 
joint family, it can be re-opened in these 
cases. On the other hand, the Advocate- 
General argues that a co-parcenary becomes 
extinct by, partilion, and once it becomes 
extinct, the power of the widow of a pree 
deceased co-parcener to make an adoption 
to the deceased co-parcener is gone and can 
never be revived. Alternatively, he con- 
tends that assuming that the power of the 
widow in this case was not gone and she 
could adopt to her own husband, that 
adoption cannot affect the properties held 
by his . cliente, This latter contention, it is 
obvious, is based upon the recent Full 
Bench case in Balu Sakaram v. Lahoo (6). 

Tce question thus raised is not covered 
by any authority, and naturally, therefore 
—and quite properly—argumenis have 
traversed the whole field of Hindu joint 
family and cceparvenary and the law of 
partition. | The first question therefore is 
what isa, Hindu joint samily and what is 
a Hindu coeparcenary? As Mayne pointe 
out, originally every Hindu family and all 
its, property, was not only joint but indivi- 
sible. This state of things ceased when 
partition broke up. the family and when 
property came, to be held in severalty, 
either as being the share of a divided mem- 
ber, or as being the separate acquisition of 
one who was still living in a state of union 
(Mayne's Hindu Law,. Edn. 10, p. 337.) 
Then the learned author points out : 

“Even whee separation, either ‘of person or estate 
is established, it’ can never be more than tempo- 
rary. The man who has severed his union with his 
brothers, if he has children, becomes the head of 
a new joint family, composed of himself and his 
children, apd their issue. And so property, which 
was the self-acquistion of the ‘owner, 88 soon 


as it descends to his heirs, bechmes their joint pre 
perty, with all the incidents of that condition.” | 


It is well-established that a’ Hindu family 
with a common ancestor is joint and there 
can be no limit, to the, number of persons 


i odi. © 
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of whom it consists, or to the remoteness of 
iheir descent from the common ancestor. 
Bot a Hindu co parcenary, properly . 80 
called, constitutes a much narrower body. 
Not every member of a joint Hindu family, 
who can trace descent from a common 
ancestor, is a co-parcener. A co-parcener 88 
such ‘ig one who, by virtue of relationship, 
has the right to enjoy and hold the joint 
property, to restrain the acts of other 
co-parceners in respect of it, to burihern 1t 
with his debts and at bis pleasure to enforce 
its partition. Outside this body there is a 
‘fringe of persons who possess inferior rights, 
such as that of maintenance, or who may, 
under certain contingenies, hope to enter 
into the co parcenary. A Hindu joint family 
therefore consisting of males and females, 
constitutes a sort of corporation, some of 
the members of which are co-parceners, that 
is persons who on partiticn would -be 
entitled to demand a share, while others 
are only entitled to maintenance. But until 
partition, the properly continues to devolve 
upon the members of the family for the 
time being by survivorship tnd not by 
succession ‘and no co-parcener can say that 
he is entitled to a definite portion of the 
property, because until partition his share 
is liable to bereduced or increased by the 
birth or death respectively of another 
co-parcener (Mayne, Edn 9, pp. 344-345). 

It follows from this discuesion that the 
question’ as to who are co-parceners must 
depend upon the question as to who are: the 
persons who take an interest in the pro- 
perty by birth. The answer will be that 
they are the persons who offer the funeral 
cake to the owner of the property, that is 
to say the three generations. next to the 
owner in unbroken male descent. There- 
fore, if a man has living sons, grandsons, 
and great-grardeons, all of these constitute 
a single co-parcenary with himself. When- 
ever a break of more than three degrees 
occurs between any holder’ -of the property 
- and the pereon who claims to take next 
after that holder, the -line ceases: in that 
direction and the -survivorship is confined 
to thcse collaterals and dascendants who 
are within the lmit of three degrees. It 
was laid down by the Privy. Council in 
Appovier V. Rama Sbha Atyan (7) at p. 89 
¢hat according to the true notion of an 
undivided family gcverned by the 
Mitakshara Law, no individul member of 
that family, whilst it remains un vided, 
can predicaip of the joint and undivided 

(7) 11, MI A75 at p. 89; 8 W Rl; 1 Suther 657; 3 
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property that he, that particular member, 
a definite share, one-third or one-fourth. 
It is also well-established that the term 
“cosparcenary property,” in its technical 
sense, is applied to property which descends 
upon one person in such a manner that his 
issue acquire certain rights in if as against 
him. Their Lerdships of the Privy Council 
observed in Katama Natehtar v, The Rajah 
of Shivagunga (8) as follows (p. 611): 

“There is community of interest and unity of 
possession between all the members of the famjiy, 
and upon the death of any one of them the others 
may well take by survivorship that in which they 
had during the deceased's lifetime a common interest 
and a common possession,” 

This, then, is a Hindu co-parcenary, and 
these are the rights of the co-parceners. It 
is important to note that a co-parcenary is 
purely a creation of law and it cannot be 
created by an act of parties, except in the 
case of an adoption by which a stranger 
may . be introduced into the co-parcenary. 
The next question is, what exactly is meant 
in Hindu Law by partition, and what is the 
effect of partition ? Partition, according to 
the Mitakshara, is the adjustment into 
specific portions of diverse rights of different 
members accruing to the whole of the proe 
perty: see Colebrook’s Mitakshara, c. I, s. 1, 
p. 4. Partition under Hindu Law tkere- 
fore is a new status and it can only arise 
where persons, who till then lived in co-par- 
cenary, intend or agree that their condition 
ag co-parceners sball thenceforth cease. The 
propeity ceases to be joint immediately the 
shares are defined, and thenceforth in 
parties hold the property as tenante-in- 
common. The effect of partition under the 
Mitakahara is the conversion of an indef- 
nite joint rightin the whole into a specific 
right in part. The effect of partition is to 
dissolve the co-parcenary, with the result 
that the separating members thenceforth 
hold their respective shares as their sepa 
rate property, and the share of each mem 
ber dying without issue will pass on his 
death to his heirs. Butifa member whilst 
separating from his other co-parceners, con® 
tinues joint with his own male issue, the 
share allotted to him on partition will, in his 
hands, retain the character of co-parcenary 
property as regards his male issue: see 
Mulla's Hindu Law, Edn. 8, p. 410. Then 
the rule is that as between different brane 
ches the division should be pér stirpes, 
whilst as between sons of the same father 
it is per cama. (Mitakshara c. I s. 5, ps 2; 
and 8. 3, pp. 1-7.) ; 
- (€) O ELI A 539 at p. 611;-2 W.R. 31; 1 i 
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In the face of these. principles, which are 
as old as the ‘hills, it is difficult to appre- 
ciate the argument that the nature of the 
properly remains the same after a partition 
ag before it, or that the property remains 
dormant. True, that qua a divided member 
and his issue a co-parcenary somes into exis- 
tence, but it is not the co-parcenary whiche 
subsisted before the partition. Itis a new 
Co-parcenery; and in that way a partition 
may ab once give rise to several co-pace- 
les, but these co-parcenaries are quite 
disdinct from the larger original co-parcen- 
ary in existence before the partition but 
destroyed by: the partition. To give a 
simple illustration, A has foursons, B,C, D 
and Æ. If there isa partition of the pro- 
perty, each one of them, including the 
father, will get a one-fifth share in the pro- 
perty. But suppose C dies before partition, 
leaving no heir. In that case, C's widow, if 
any, will be entitled only to maintenance, 
_and the property will be divided into four 
shares. [f C dies leaving a son, C-1, anda 
grandson, C-2, then at the partition, it is 
quite clear, C-1 and C-2 between them- 
selves will get a one-fifth share. ‘Suppose, 
before partition, Æ dies, leaving a great- 
grandson. Even if E's great-grandson ie 
alive at the date uf the partition, he will get 
nothing. Why ? The answer is because he is 
beyond the limits of-the co-parcenary. Now, 
suppose B has no issue, He can do what he 
likes with the share he gets at the partition. 
He can sell the property; he can make a gift 
of it: he can destroy it: and his action cannot 
be controlled by C, D, E or by C-1, C-2, or by 
the grandson of D, and so on. But, sup- 
posing C dies, and the property is taken by- 
C-1 and C-2; the dealings of C-1 with that 
part of the property, which comes to his 
share, can be controlled by C-2, because 
C-l and C-2 forma new co-parcenary dif- 
ferent from the original co-parcenary. The 
result therefore is that when partition takes 
place between A and his four sons, the 
co-parcenary consisting of A and his four 
sons is gone, and gone for ever. Tne property 
which each one of the sons gets will not be 
the coO-parcenary property between them- 
selves but will be their separate, property, 
of which they will be absolute owners, 
subject to this, that if any one of them has 
& male issue within the necessary degrees, 
he will be entitled to control his father’s 
acts with reference to his share because he 
gets an interest in it by birth. So complete 
18 the idea of the destruction of the original 
rights of the co-parceners in the original 


co-parcenary as the result of a partition 
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_ amongst them that Sanskrit commentators 


described partition as a complete annihila- 
tion of the joint rights amongat the dividing 
members. This is very forcibly brought 
out by Viramitrodaya in his O2mmentary on 
the Mitakshara (para 957), which literally 
translated 1s as follows : 

“We reply on this point as follows:—(where there 
is no partition) there exist ownership rights in 
each (member of the joint family), on account of 
the fact that all areequally connected (with the 
joint properties); but when they come toa parti- 
tion, among themselves, the ownership rights) of 
the several co-owners) die (t. 6. cease) rding 
that which is allotted to each separately just as 
(ownership of one co-owner) ceases by his death 
or by his entering the order of Sanyasis. Therefo 
there is no inconsistency (in the definition o 
Vibhag propounded by the Mitakshara), What 
(Mitakshara) means by ‘adjustment’ (Vyavastha- 
pana) is only this; otherwise it would say that 
there is production (generation Of a right) in a 
specific portion (of the whole joint property owned). 
Therefore what is postulated (by the Mitakshara) 
ig only the cessation (of ownership righis in) other 
co-owners, and not the production ofa different kind 
of ownership (where there is partition)”. 

According to this text, therefore, the rights 
of C as against Bin the illustration which 
I have given, or vice versa, are annibilated 
to the same extent as they would, be anni- 
hilated, as, for instance, if B dies or becomes 
a Sanyasi and renounces the world. In my 
opinion therefore on the partition in 1915 
the co-parcenary, which then consisted of 
Sojpal and, his three sons, became completely 
extinct, If so, ths question is whether 
it is open to defendant No. 19 to adopt a sọn 
The ques- 
tions as to the power of a widow of a pre- 


“ deceased co-parcener to adopt a son to him, 


and the validity of such an adoption after 
the property had come to the last surviving 
co-parce and on his death had been 
inherited #yghis widow or by any other heirs 
of him, were\considered in the recent Full 
Bench decision in Balu Sakharam v, Lahoo 
(6), to which I was a party, and it was 
pointed ont there that all the Privy Oouncil 
cases, which were then cited in support of 
the contention that such an adoption was 
valid and binding upon the heir of the last 
surviving Go-ParceDer, were cases where the 
Co-parcemary was subsisting, and that the 
only case, in which the question was cone 
sidered and it was found that the oceparce- 
nary had become extinct, was the case in 
Chandra v. Gojarabat (4). The Fall Bene 
held that the casein Chandra v. Gojarabas 
(4), was not overruled by any ofthe recent 
decisions of their Lordships of the Privy 
Oouncil, and that it still was good law. 

If, therefore, on the extinetion of a 
co-parcenaty by reason of the property 
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devclving by inheritance on tha heir of the 


last surviving cc-parcener, an adopticn made 
by the widow of a predeceased co-parcener 
is invalid and cannot affect that property, 1t 
is difficult to hold that, on the extinction of 
a co-parcenary by a partition, the widow of 
a co-parcener, who had died long before the 
partition, can make a valid adoption. A 
co-parcenary can go on for ever. It can only 
come to an end either by partition or by 
the deaths of all the co-parceners, and on 
principle I am unable to see what difference 
there is between the case of the extinction 
of a cc-parcenary by 1eason‘of the deaths of 
all.the co-parceners or the case of- the 
extinction of aco parcenery by partition 
among themselves qua the divided mem- 
bers inter se. If the answer—and that 
seems to me to bethe only obvious ans wer— 
is that rights of third parties come in in the 
case of the extinction of a co-parcenary on 
the property devolving by inheritance upon 
the heir of thè last surviving co-parcener, 
that also'holds good in the case of a co- 
parcenary extinguished by partition. 
Supposing in the illustration, which I have 
given, E dies leaving E-1, the widow of his 
_grandson; and after his death, A, B, C and 
D separate from each other. Provision for 
E-1's maintenance. will have to be made at 
the partition. Now suppose that after the 
_ partition, B dies leaving bis widow Bel. The 
latter will take all the property which came 
to Bon partition. Now, if after this, E-1 
_ adopts to her husband, can the adopted son 
get any share in the property held by B-l? I 
‘think not. B, so faras his branch is con- 
cerned, is the last surviving co-parcener and 
would be a collateral of the boy adopted by 
"Bel. [know of no authority or principle 
which would entitle the adopted son of E+] 
to go against the property held by Hl. I 
am only giving this illustration to show the 
éatent to, which we are driven, if itis to be 
` held that partition does not extinguish the 
original co-parcenary exisling between the 
parties. I have said that there is no case 
directly bearing on this. point. But there is 
support for the view, which I qm taking, 
Jin what is no,doubt a dictum, but the 
_ dictum of one of the most emienent Judges 
this Court has ever,seen. In Chandra v. 
Gojarabat (4), Telang, J. says (p. 47 1*): 
> “When the inheritance devolved from Nana upon 
his widow Gojarabai, it devolved not by succes- 
Bion,” as in an undivided family, but strictly by 
inReritance, as if Nana had been a separaéed house- 
holder. Strictly speaking (and that is what I refer 


to), accordjng to the view taken by our Oourts, 
there was at Nana's death no undivided family 
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remaining into which an adopted son could bé 
admitted by virtue of his adoption.” ee 

To the same effect are the observations . 
by the learned authors of West and Bubler,. 
which I have cited in my judgment.in 
Balu Sakharam v. Lahoo (6). The passage 
is as fcllows (p. 435*) : 

“A right in possession is kept alive by the widow's 
constant capacity to adopt, 80 as blend an 
additional element retrospectively with the united 
family, but a mere possibility once extinguiehed 
cannot be revived. Thus adoption ina separated 
branch cannot divest the estate Which the la ure 
to the then nearest collateral, and whic as 
passed unshared to him who basit. But within a’ 
group of united brethren the widow of one may 
adopt go as to divest an estate wholly or in part,” 

It follows from these observations that 
in 1935, when the adoption was made, 
there was no undivided family into which 
the adopted son of Gangjicould be admitted 
by virtue of his adoption, Apart from 
direct authority,-therefore, 1 am of opinion 
that the adoption inthis case is not valid 
and not binding on the defendants. But, 
assuming that the principle -in 
Amarendra Mansing v. Sanatan Singh 
(1), applies to ` the facts -of this case,’ 
and -that defendant No. 19 had- an 
unlimited right of adoption, which she could 
exercise-even after-sevyeral generations, as, 
Mr, Desai contends, ifshe survived -so long, 
it seems to me that, on the. principle laid 
down in Balu Sakharam v. Lahoo (6), what» 
ever my Own View May be on this part of 
the judgment in that case, the adoption 
cannot affect the property in the hands -of 
defendants Nos. 1 to 18. That there -are, 
and there must be, limits to the power. of 


1 


-a widow to adopt cannot be challenged, 


and indeed has been clearly recognized by- 
their Lordships of the Privy. Council in 
numerous decisions. It is argued, as it was 
argued in the Fall Bench case, that those 
limits are only when property - passes : by. 
inheritance to the heir. of the last surviving 
co-parcener, or in a case like -the one in 
Ramkrishna v, Shamrao (5), But I am 
unable to find anything in any of the Privy 
Oouncil decisions which would indicate that 
in their Lordships’ view those are the 


- only limits to the exercise of the power of 


a widow to adopt. On the other hand, the 
language used in some of these cases, 
notably inthe cases in Bhoobun Moyee Debia 
v. Ram Kishore Acharjt Chowdhry (9), 
Pudma Comari Debi v. Court of Wards (10) 
and Thayammal v. Venkatarama Atyan (11), 
a mo I A 279; 3 W R15; 1 Buther 574; 2 Sar. 
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«3 also in Amarendra Mansing v. Sanatan 
singh (1), is so explicit that 1t is too late 
10w to contend, in my humble opinion, 
that there is no bar of limitation to the 
Xercise of the power of a Hindu widow 
0. adopt. My views on this point are set 
jut in my judgment in Balu Sakharam v. 
«Lahoo (6). Since then I have had to deal 
ewith numerous cases of adoption and to 
«consider the whole Jaw of adoption in 
different and varied circumstances and on 
varied-facts, and”I still adhere to what I 

ave there said on this subject, 

Mr. Desai,in the course of his argument, 
«relied „upon certain analogies, and he in- 
«stanced the case of an after-born son, the 
«case of a disqaalified co-parcener and of 
the son of such a disqualified co-parcener, 
and the case of an absent member, that is 
to say the case of a member who was 
absent when a partition was effected. I do 
not propose to deal with these analogies in 
‘detail, but it may be pointed out that in the 
case of an aftereborn son special rights are 
given to him by virtue’ of special texts. 
Under the Hindu Law when a partition is 
effected by the father as between him and 
his sons, a son who ‘was begotten at the 
time of partition but born subsequent to it 
is entitled to re-open the partition and to 
have a share allotted to him, But different 
considerations arise . where a son was both 
begotten and born after partition. In such 
a case where the father has at the time of 
partition reserved a share for himself, the 
aftersborn son is not entitled to have the 
partition re-opened, but in lieu thereof is 
exclusively entitled after the father’s death 
to the father’s share aswell as to his selfe 
acquired or separate property. If, however, 
the father has divided the whole property 
among his sons without retaining a share 
for himself, a son begotten as well as born 
after the partition “is entitled to have the 
partition re-opened ‘and .to -have a share 
allotted to bhim not only in the property as 
it stood at the date of the partition but also 
in the accretions made thereto, These 
are the principles ot Hindu Law. Apart 
from the fact as contended by the Advoe 
cate-General butin this case there is no 
scope for the application of the analogy of 
an after-born son as the plaintiff is not a 
son of Sojpal, nor a son of any of the co- 
parceners, but the son of Gangji, who had 
died before partition, it seems to,me that 
Mr. Desai’s argument in favour of the claim 
whichhe makes on behalf of the plaintiff 
does not find support from the application 
of this analogy. 
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Then coming to the case of a disqualified 
member of a jomt family, he is bat for his 
disqualitication a co-parcener. Under the 
texts which deal with the subject, he can- 
not take a share in the property waen it is 
partitioned, But as Mayne points out: 

“Such incapacity is purely personal, and does not 
quest to their legitimate issue. Its effect is to let 
In the next heir, precisely as if the incapacitated 
person were then dead. But that heir must claim 
apon his owa merits, and does not step into his 
father’s place....if the defect ba removed at a 
period subsequent to partition, the right to share. 
arises in the same manner as, or upon the analogy of 
the right of a son born after partition. How this 
analogy 18 to be worked out is not so clear. If the 
removal of the defect is to be treated as a new birth at 
the time of such removal, then the principles pre- 
viously laid dowa would apply. If the partition 
took place during the life of the father, and one of the 
sons wore then incapable, he would take no share. But 
if his defect were afterwards removed, he would 
inherit his father's share: see Mayne’s Hindu Law, 
Edn. 9, pp. 699 and 700." 

Then Mayne further proceeds to observa; 

“If however the partition took place after tha 
father’s death, and one of the brothers was excluded 
as being incapable, and was afterwards cured, his 
cure could only be treated as a new birth, so as to 
give him any practicsl rights, by the further fiction 
that he was in his mother’s womb at the time of the 

tition, If this analogy could be applied, he would 

entitled to haye the division opened up again and 
a new distribution made for his benefit. But that 
would be rather a violent fiction to introduce, ina 
case where the incapacity was removed possibly 
many years after new rights had been created by 
the division and acted upon, Suppose, however, that 
ths incapable heir was never cured, but had a son 
who was capable of inheriting. Ifthe son was actual- 
ly born or was in the womb, at the time ofthe 
partition, he would be entitled t a share, if sufficient- 
ly near of kin, But if he was neither born nor 
conceived at that time, he could not claim to have 
the partition reopened. He could only claim to 
succeed as heir to the share taken by his grandfather; 
and if the partition took place between the brothers, 
he could clam nothing more than maintenance, 
(p. 700-701),” 

The case ofan absent member presents 
no difficulty. A co-parcener is entitled to 
a share wherever he may be, and if atthe 
‘time of partition no share was reserved for 
& person who was away from his family, 
then the separating co-parcener must take 
the risk of it, and the absent co-parcener on 
coming to know of the partition would be 
entitled tq ask that it should be re-opened, 
and his proper share be allotted to him, 
Edo not propose to refer to the cases which 
have been cited at the bar. As I have 
pointed out, there is no case directly bearing 
on thè: point, though there are two or three 
cases which cali for notice, Mr. Desai relies 
on what, he concedes, is a dictum in Krishga 
v. Sam” (12) p. 18. L respectfully dissent 
from the view there expressed, and there 


(12) 9M 64 at, p. BB). 


iei 
is nothing in Sri Raghunada Deo v. Sri 
Biozo Kishoro (13) which is referred to, to 
support it. Then Mr. Desai also refers to 
Mallappa v. Hanmappa (14) which is easily 
intelligible. That was the case of a mother 
succeeding as an heir to an unmarried son, 
and in ‘such a case tke adoption is recoge 
nized by all the decisions in this Court? 
though as an exception, In the ratio deci- 
dendi Sir Norman Macleod says in that 
case thatin making an adoption the mother 
was not divesting the estate vested in 


anybody but divesting the estate vested. 


in her as an heir of her gon. 

Then there remain two cases. One is 
Harigir v. Anand Bharathi (15), The facts 
in that case are somewhat complicated, but 
it is clear that the case falls within the 
general principles. At the date the adop= 
tion was made Zingar Bharati, the father, 
and the widow of his scn, Jairam, lived 
together, Ram Krishna, the other s0n, 
had separated before that, So that the 


co-parcenary, which originally, consisted of - 


the father Zingar andthe two sons, Ram 
Krishna and Jairam, still ` subsisted 
and thereafter Jairam’s widow made an 


adoption, and the adopted son's son brought 


& suit as areversioner to set aside certain 
alienations . made. by the widow of Ram 
Krishna. There is nothing in that case 
therefore which” militates ` against the 
principles to which I have referred; Then, 
there is an unreported decision of a Division 
Bench of. this Court in Chanbasappa vV. 
Huchappa (16) on which Mr. Desai ‘relies. 


“There ‘were two branches there, one being 


represented by defendants Nos. 1, 2.and.4, 
and the other branch consisted of defene 


‘dant No. 3 and the widow of his father's 


brother Parappa, who had died in 1923: In 


"1932, there Was a partition between ‘the two 
‘branches, and as the result thereof, defen- 
“dant No.3 took a half-share in the property. 


In ‘1933, Parappa’s widow adopted the 


‘plaintiff, and it was held that the adoption 
‘was valid against- defendant No. 3 and: the 


plaintiff was entitled to a half sharein the 
property ‘held by defendant No. 3 as joint 
family property. It is’ clear or these facts 
that’ the co-parucenary of which defendant 
No. 3 was the last surviving co-parcener, was 
hlive and subsistifg, and that‘ is what the 


(18) 1 M 69; 3 I A 154; 25 WR 201; 3Sar, 583 
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learned Ohief Justice held. How thi 
decision supports the plaintiff's case, I an 
unable to see. The case falls within th 
principles laid down in Balu Sakharam V 
Lahoo (6) and Chandra v, Gojarabat (4) 
In the result, therefore, the suit must be 
dismissed with costs. Tha costs will be 
paid by the next friend. ` 


8. Suit dismissed. 


[There was an appeal (No. 45 of 1938 
against the above decision which cam®: or 
for hesring before Beaumont, O. J. and B,J 
Wadia, J. The parties having arrived ata 
compromise, their Lordships passed an orde 
jn terms of the compromise on April 
14, 1939, | 





OUDH CHIEF COURT 
Application No. 18 of 1937 
October 4, 1939 
Rapa KRISHNA, J. : 
ASHIQUE HUSAIN AND OTABRS— “` 
APPLICANTS i 


VETEUS 
LAOHHMI NARAIN AND OTHERS— | 
OPPosITA PARTY L 


| Civil Procedure Code (Act V of 1909), 0. IX 


r. 13—Appellate Oourt, if can go into meritas 0; 
uestion whether substituted service had `properli 
baha ordered by trial Court. : 
“In proceedings under O., IX, r. 13, Oivil Proce 
dure Oode, the Appellate Court can go into thi 
merits of the question whether substituted servici 
had properly been ordered or not, Doratswam 
Ayyarv B ndaram Ayyar (1),-dissented from. 


App. for revision of the order of Addi 
tional Civil Judge, Fyzabad, dated Octo 
ber 30, 1936. 


Mr.- Mohammad Jafar Husain, for thi 
Applicants. 


Mr. S. C. Das, for the Opposite Party.. i 


Order.—This is the defendants’ applica 
tion in revision. 

‘The facts are that the opposite parties 
obtained a preliminary decree for foreclosure 
against the defendants on September ‘30 
After the expiry of the time allowec 
in the preliminary decree, the plaintiffs 
decree-holders applied for the final decree 
for foreclosure under O. XXXIV, x, 3 o: 
the Oode of Oivil Procedure. At the 
hearing of the application defendant Nos. 1! 
and 14 alone appeared and the rest bein; 
absent, trial was ordered ex parte agains 
them. The defendants Nos. 1 to 5, wh 
are the applicants in this Oourt, coulc 
nòt be served and go substituted “service 
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sunder O. V, r. 20 of the Code of Civil 
Procedure, was effected against them. On 
November 9, 1935, a final decree for 
foreclosure against all the defendants, 
mncluding the present applicants was 
moassed. 

_ The defendants Nos. 1.and 2 applied 
in the Oourt of the learned Munsif on 
December 4, 1935, for reduction cf interest 
«and grant of instalments ‘under as, 4, 5 
wand 30 ofthe U. P. Agriculturists’ Relief 
Acte bnt the application was dismissed on 
January 15, 1936, on the ground that the 
application was not maintainable as a 
minal decree for foreclosure had already 
been passed. 

The defendants Nos. 1 to 5, ¢. e., the 
Petitioners tken put in an application 
under O. IX, r. 13 of the Oode of Civil 
Procedure for setting aside the final decree 
for foreclosure in the Court of the Munsif 
of Fszabad which had passed the decree, 
It is to be noted that the only allegations 
in the application were that the notices 
‘had not been served upon the applicants 
personally and that they had acquired 
knowledge of an ex parte decree having 
been passed against them on January 15, 
1936. The learned Munsif disbelieved the 
estatement of the defendant No. 1, who was 
produced asa witness, and held that the appli» 
cants-defendants had knowledge of the 
decree and their application for setting 
aside was barred by limitation as it had 
been made more than thirty days after 
the decree. The learned Munsif further 
held that substituted service had properly 
been ordered and effected. In the result 
he dismissed the application. 

The defendants applicants appealed. The 
learned Civil Judge, with reference to 
Art. 164 held that it was not open to 
him to question the validity or the legality 
of substituted service under O. V, r. 20, 
and he was bound to take the service as 
having been duly effected and in that view 
the application having been made more than 
thirty days after the date of the decree, 
was barred by time. 

The defendants applicants have come 
up in revision to this Court against the 
order of the learned Oivil Judge in 
appeal. In view of the fact that the peti- 
tioners in their application had not raised 
a contention to the effect that substituted 
service was improperly ordered, the learned 
Counsel for the opposite, party has urged 
that they should not have been allowed 
to raise the plea. As the point was fully 
discussed before the trial Oourt and some 


evidence was allowed to be led on the 
point, I am not prepared to entertain the 
objection at this late stage Order IX, 
T. 13 of the Code of Civil Procedure, runs as 
fo'lows :— 

18. “In any case in which a decree is passed 
ez parte against a defendant, he may apply to the 
Court by which the decree was passed for an order ` 
to set it aside; and if he satisfies the Court that 
the summons was not duly served, or that (In 
Oudh add ‘notwithstanding due service of 
summons’) he wag prevented by any sufficient cause 
from appearing when the suit was called on for 
hearing, the Court shall make an order setting 
aside the decree as against him upon such terme 
as to costs, payment into Oourt or otherwise as it 
thinks fit, and shall appoint a day for proceeding 
with the suit; 

Provided that where the decres is of such 4 nature 
that it cannot be set aside as against such defen- 
dent only it may be eset aside as against all or any 
of the other defendants also.” 


A further proviso has been added to 
this by the Oudh Ohief Court and it is as 
follows: j 

“Provided also. that no ex parte decree shall be 
set aside under this rule on the ground that the 
summons was not duly served, if the Oourt is satisfi- 
ed that tho defendant had information of the date 
of hsaring sufficient to enable him to appear and 
answer the plaintiff's claim.” 

Due service is not the same thing as 
‘personal service’ and the question whether 
the summons was duly served or not is 
a question which has to be decided with 
reference to the provisions of the Oivil 
Procedure Osde bearing on tbe point, 
The question whether that substituted 
service was due service or not, would 
depend upon whether the conditions under 
which substituted service could be ordered 
were complied with or not. The Oourt of 
trial in the present case went into the 
questicn and held that the substituted service 
had been properly ordered. The learned 
Munsif further held as required by the proviso 
added by the Oudh Chief Oourt to O. IX, 
r, 13, thatthe defendants had information 
of the date of hearing sufficient to enable 
them to appear and answer the plaintiffs’ 
claim, and, therefore, dismissed the appli- 
cation. The lower appellate Court did 
not go into any of the two questions mention- 
ed above but held that the summons must 
be taken fo have been dyly served as it 
was beyond its jurisdiction to question 
the trial Oourt’s order for substituted servies 
and dismissed the appeal. The view of 
law taken by the lower Appellate Oourto 
is based upon a decision of the Madras 
High Court reported in Doratswami Ayyar 
v Balafindaram Ayyar and another (A. IR. 
1927 Madras, 507) (1). In this case thare 

a A I R 1927 Mad 507; 102 Ind. Oa¢ 243; 53M 
L J 477; 88M LT 976. 
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were three defendants in the suit. The 
first defendant was served by substituted 
service and it was he who had applied 
under O. IX, r. 13 of the Code of Oivil 
Procedure. The trial Ocurt at the hearing 
of that application decided that there had 
been due ‘service of -summons within the 


meaning of O. IX, r. 13 of the Code ofe 


Civil Procedure and Art. 164 of the Indian 
Limitation Act.. On appeal the learned 
Subordinate Judge differed and held that 
-there had. not been due service, In revision 
before the High Oourt the point at, issue 
seems to have been as to whether the 
Subordinate- Judge had erred in law or 
jurisdiction in differing from the learned 
trial Court. If this judgment: meane that 
the question of due service .cannot be 
re-opened in proceedings under O. IX, r. 13, 
or that the Appellate Court in those pro- 
ceedings cannot: go into the merits of the 
question whether substituted service had 
properly been ordered or not, then I most 
respectfully differ from that view. 
: Order V, r. 20 (2) of the Code of Civil 
Procedure lays down that service substituted 
- by. order of the Court shall be as effectual 
as if it had been made on the defendant 
personally. In my opinion all that this 
clause means is that the Oourt _ hearing 
the case may proceed with the case after 
the substituted service as if the defendant 
had ‘been personally served, but it does 
. not preclude the defendant from coming 
forward later on and showing that the 
sabstituted service ‘effected against him 
ad been improperly ordered. It would 
be open to him to show that the allega- 
tions on’ the basis of which an order of 
substituted service had been obtained were 
, Dot true and that the service was ineffectual 
and he was not placed in.a positicn to 
know that a suit was going on against 


i m. 

- . The language of r. 13 of O,1X, clearly 
shows that it is cpen to the defendant to 
ehow by offering evidence that the summons 
= “was not duly served”, which mears that 

he -can show. that the substituted service 
. -was improperly obtained cr was defective. 
<- To hold otherwise would be to make the 


provisions of r. 13 nugatory. I cannot 


sêbseribe to the e proposition that the 
substituted service ordered by the Oourt 
in the proceedings of the suit in respect 
, of a defendant is binding on Courts in 
- proceedings under IX, r. 13, as duegervice. 
It may further be noted that the | word 
“due” dogs® not occur in O. V, r. 20 of the 
Oode of Oivil Procedure at all, All that 
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cl. .(2) of r. 20 says that such service should 
be as effective as personal service. | < 

In Ram Bharose v. Ganga Singh, (A. I. -R. 
1931, Allahabad, p. 727) (2), it was held that 
substituted service is to be taken. AS 
effectual as personal service only means that 
the Oourt hearing the case may proceed 
with the suit as if the summons had been 
personally served on the defendant, but 
it is open to the Court when the defendant 
appears with an application under O. IX, 
r. 13 of the Code of Civil Procedure jo see 
whether there was due ‘service or not, and 
for that purpose to consider all the circum: 
stances of the case, e.g., the place where 
the defendant was when the summots had 
been issued to him and where and how 
the summons was served, a. 

In anammal v, Abdul Hussain Sahib, 
(A. I. R. 1931 Madras, 813) (3) it was held 
that substituted service under O. V, r. 20, only 
meant thatthe proceedings could goon after 
the date fixed in the summons so served, but 
it could not be said that it was necessarily 
due service, which could never be contested 
by the defendant at any laterstage. In this 
case the earlier case of the same High Oourt 
was cited but not followed. 

The same view of law has been taken in 
Kedar Mull Agarwalla and another v. 
Wazifun-Nissa and another (A. I. R.. 1934 
Oalcutta 745) (4). 

In our Court the late Mr. Justice Smith 
in Gajadhar and others v. Uma Dutta and 
others (1937 Oudh Weekly Notes, 1141) (5), 
held as follows : 

“Order V, r. 20 (2%, Civil Procedure Code, makes 
service substituted by order of the Oourt as effectual 
as if it had been made on the defendant personally 
but it does not follow that substituted service is 
necessarily due service, the adequacy of which can 
never be contested by the party concerned.” ] 
| I, therefore, hold that the view.of law 
taken by the Court. below that it was 
beyond its jurisdiction to question the trial 
Court's order of substituted service was 
incorrect. 

The learned Counsel for the opposite 
party -has contended that the Court below 
has upheld the finding of the trial Court 
to the effect that the defendants had informa- 
tion of the date of hearing’ sufficient to 
enable them. to appear and answer 


@) a I1R1931 All 787; 136 Ind. Cas. 609; (1981) 
A l 1049; ‘54 A154; Ind. Rul. (1932) Al. 33 
B : = 


(3) A I R 1931 Mad, 813; 184 Ind. Ogs, 1209; 34 
L W 496; (1931) M W N 1089; Ind. Rul. (1932) Mad. 
18; 61 ME J 980; 55M 293. 

(4) A I R1934 Oal. 745; 152 Ind Osa, 880; 38 O 
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the plaintiff's claim, I have read the 
judgment ofthe Court below very carefully 
and my reading of the judgment is that 
the Court below summed up the conten- 
tions of the parties and the decision of 
the Oonrt of trial. It did not give its own 
finding on any of the questions of fact 
involved in the case but dismissed the 
appeal on the ground that it was not 
within its jurisdiction to consider whether 
the trial Court’s order for substituted service 
was on sufficient or insufficient grounds 
nd as such the substituted service was 
Bervice duly effected. 

I, therefore, allow the application with 
‘costs and set aside the orders passed by 
the Court below and remand the case to 
it for decision on merits. 


S. Application allowed. 


MADRAS HIGH COURT 
Oity Civil Court Appeal No. 21 of 1937 
February 3; 1939 
BURN AND LAKSHMANA Rao, Jd. 
ETTI AND aNoTdHR—APPRLLANTS 
VETSUS 

SEGRETARY or STATE—RasronpEnt 

Tort—V icarious Uability—Hospital maintained for 
public benefit out of public revenues—Tort by servants 
—Liability of Secretary of State. 

In maintaining s hospital for the benefit of the 
public at the expense of the public revenues, 
the Government is discharging a proper func- 
tion of Government, and. hence the Secretary 
of State isnot liable for the torts of his servants 
employed inthe hospital. Peninsular and Oriental 
Steam Navigation Oo, v. Secretary of State (1), ex- 
plained. Secretary of State v, Cockcraft (4), relied 
on. McInerny v. Secretary of State (2) gr kan angi. 
of State v. Shreegobinda Ohowdhurt (3), referr 
to. 


~- A, against the decree of the Additional 
‘City a Judge, Madras, in O, 8. No. 919 
' of 1935, ~ 


Mr. N. Yagneswara Sastry, for the Ape 
pellants. 


The Government Solicitor, for the Respon- 
dent. 


= Burn,d.—This is an appeal from the 
“ decision of the learned Additional Judge 
of the City Civil Courtin O. 8. No. 919 
of 1935. This suit was filed in forma 
pauperis by aman and his wife living in 
Madras for Rs. 3,000 as damages against 
the Secretary of State for Indig in Oouncil. 
The plaintiffs’ case as set out in the plaint 
wasthaton December 4, 1933, plaintiff 
No. 1 and his brother took the infant son of 
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the plaintiffs tothe Government Hospital 


‘for Women and Ohildren, Egmore, Madras, 


for treatmeut.. The child was two or three 
days old. About December 11, the nurse in 
charge of the Children’s Ward at the hospi- 
tal is said to have told plaintiff No. 1 and 
his brother thatthe child was cured and 
might be taken away, but before taking 
the child away, plaintiff No. 1 was advised 
to buy a piece of rubber apparatus. 
Plaintiff No.1 and his brother went away 
and bought this appliance, went back to the 
hospital the same day to fetch the child away, 
and were then informed by the nurse that 
the cbild had been taken away by some 
one else, The plaintiffs sought for the 
child in every possible place. Plaintiff 
No 1 reported the matter to the Police, 
but the Police were unable to find the 
child. On those facts, it was alleged that 
the lonan of the child was due to the 
negligence of the “hospital authorities.” 
It was also alleged that “the hospital 
authorities’ Had committed a breach of 
contract in failing to return the child to 
its parents or their nominees, and that 
they were also guilty of misfeasance, none 
feasance and malfeasance in handiog over 
the child to some unknown person. The 
plaintiffs estimated .the damages sustained 
at Rs. 3,000 and filed the suit, as already 
stated, against the Secretary of State for 
India in Council. Thelearned Additional 
Judge of the Oity Oivil Court discussed 
the following issues as preliminary matters 
with the consent of both parties: 

“fg there any valid and binding contract 
between the Nap and the Secretary of State 
for India in Qouncil ? 

9 If there is no such contract, is the defendant 
liable in damages under 8. 65 or under s. 70, Contract 
Eo Is not the tort, if any, founded on contract; 
and ifthere is no contract between the plaintiff, 
and the defendant, is the defendant liable in tort ? 

4. Is the defendant, liable in tort?” 


The learned Judge heid that there 
was no valid and binding contract and 
that the defendant could not be said to be 
liable in damages under 8. 69 or s, 70, 
Contract Act. Issue No.3 was not pressed 
before Bim on behalf of the defendant, 
On Issue No. 4, the leatned Judge held 
that the defendant was not liable in tort. 
The plaintiffs have fled this appeal. “The 
suit was filed against the Secretary 
State for India in Oouncil underg. 32, 
Government of India Aot, 1915, The 
material portions of that section are as 
follows : 

“|. The Segratary of State in Coupcil may sue 


a 
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and be sued by thename of the Beoretary of State in 
Council as a body corporate. 

2. Every person shall havethe same remedies 
against ‘the Secretary of State in Council as 
he might havehad against the East India Company 
ifthe Government of India Act, 1858, and this Act 
has not been passed.” 


Put briefly, the case for the plaintiffs 
isthat, in such a case as this, the East 
India Company would have been liable 
for the torts of its servants; and therefore 
theSecretary of State for India in Council 
is liable forthe torts of the staff of the 
Government hcspital for women and child- 
' ren. Learned Counsel for the appellants 
has relied in this Court, as he did in the 
lower Uounrt, on the leading case in Peninsu- 
lar & Oriental Steam. Navigation Co. v, 
Secretary of State (1). That is, of course, 
a very well-known case. The substance 
i ne ruling is giveninthe headnote as 

Ows: 


_“The Secretary of State in Council for India is 
liable forthe damages occasioned by the negligence 
‘of servants in the service of Government if the 
negligence is such as would render an ordinary 

- employer liable.” i i 


“Tho P. & O. Oompany sued the Govern- 
ment for damages occasioned by injuries 
caused to a horse belonging to them. 
Their carriage was being driven along a 
Public road passing between two portions 
of the.Government dockyard at Kidderpore. 
Some coolies in the service of the Govern- 
ment were carrying a piece of funnel 
‘casing from the works on one side of the 
‘Toad totbe works on theother side of the 
road, and owing to their negligence, a 
‘horse, drawing the plaintiffs carriage was 
“seriously injured. The learned Firat 
Judge of the Calcutta Court of Small Causes 
Stated a case for the opinion of the 
. Supreme Court on tbe question of the 
‘liability of the Secretary of State for India 
“for the damages occasioned to the plaintiffs, 
The learned Judges, Sir Barnes 
Peacock, O, J. and Jackson and Wells, JJ. 
. held that the Secretary of State’ for India 
` in Council was liable to the plaintiffs cn the 
‘ facts found by the learned Judge of the 
' Court of Small Causes. The provision of 
‘ law under which the Secretary of State for 
“India in Council, was held responsible was 
` 8, 65 of the Act for the better Government 
ofdndia, 21 & 22 Vigt. Ohap, 106. Toat 
was in the same terms as 8, 32, Government 
ef India Act, 1915, already quoted. The 
learned Judges drew a distinction between 
acts done ‘by the Government in the 
exercise of sovereign powers and ac® done 
_ by Government in the conduct of under- 
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taking which might be carried on by private 
individuals to whom sovereign powers 
had not been delegated. Sir Barnes Peacock 
said : 

“Thereis agreat and clear distinction between. 
acts done in theexercise of what are usually termad 
sovereign powers, and acts done inthe conduct of: 
undertakings which might be carried on by private 
anes without having such powers delegated to 
them,” 

In the former case, the learned Chief 
Justice and the other Judges held that 
the Secretary of State for Indis in Counel 
wouldnct be liable for the torts of its. 
servants, but in the latter case he would. 
Learned Counsel for the appellants 
relies entirely upon the words quoted above 
from the judgment of Sir Barnes Peacock. 
He points out that any private individual 
may cCarryon a hospital for women and 
children in precisely the same way that 
the Government Hospital for Women and 
Ohildren, Egmore, is carried on by the 
Government. He goes further than that, 
He points outthat the history of'the 
institution is that it actually began as a 
private hospital It was started by a num» 
ber of. private individuals acting jointly 
and was later taken over by the Govern- 
ment. Learned’ Oounsel argaes ihat the 
case therefore falls within the dictum of 
Sir Barnes Peacock. This contention, how- 
ever, entirely fails to take into consideration 
the facts of the P. & O. case. The Kidder- 
pore dockyard, as-‘appears from the judg- 
ment inthe case, was being maintained 


“by the East India Oompany for the repair 


of their river steamers, which carried both 
passengers and goods for hire, This 
dockyard was taken over by the QGovern- 
ment from the East India Oompany. This 
is the principal fact in the case which must 
not be lost sight of when considering the 


distinction drawn by Sir Barnes Peacock 


between actsdone in the exercise of 
sovereign powers and acts done’ in the 
conduct of undertakings which might be 
carried on by private individuals, It is 
quile clearthat Sir Barnes Peacock was 
considering undertakings of a business 
or commercial nature. There is no analogy 
whatever between the carrying on ofa 
dockyard for the purpose of repairing 
steamers engaged in commercial traffic, 
and the carrying on of a hospital for the 
purpose of curing the diseases of women 
and children. Learned Oounsel for the 
appellants objects tothe proposition that 


the Secretary of State’s immunity is taken 


away only in cages where the Government 
is engaged in undertakings of a commercial 
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T a business character. He wishes to 
ely onthe letter of the dictum of Sir 
3arnes Peacock. This is,in our opinion, 
slearly unsound. The judgment of Sir 
WBarnes Peacock has been referred to in 
many cases subsequently, and it his, 
we think, always been recognized that 
mhe learned Ohief Justice was there dealing 
with undertakings of a business or come 
mercial character: vide MeclInerny v. 
Secretary of State (2) where Mr. Fletcher, J. 
held that the Goternment were not liable 
for damages sustained by the plaintiff 
through coming in contact with a post set 
up by the Government on a public road 
on the Calcutta maidan. After referring 
tothe P. & O. case, the learned Judge 
enquires : 

oe ee 

R out o 

O wana act which happened to the 
plaintiff on the public highway. What commercial 
undertaking or other trading operation were 
the Government of India carrying on in malin- 
taining the public path on the public highway ?” 

Sır George Rankin, O. J. explains the 
P.& O. case in similar language in Secretary 
of State v. Shreegobinda Choudhuri (3). 
At p. 1293, the learned Ohief Justice 
observes with regard to the P. & 0. 
case : 

“It wasan action in tort and the matter, having 
come before this Court, on a reference from 
the Small Cause Court, and it being contended that 


the Secretary of State forIndia in Council was not 
liable, this Court decided that there was a distinc- 


tion between a business or mercantile concern carried’ 


on by the Kast India Oompany, whether for its own 
private or for public benefit, and acts done in 
connection with Governmental power or powers which 
could not be lawfully exercised save by the sovereign 
or an individual delegated by the sovereign to 
exercise such powers.” 


It is impossible in our opinion to treat the 
dictum of Sir Barnes Peacock as though 
it had been intended to cover cases of 
“an institution such as a hospital, which 
mby be maintained by private persone as 
well as by Government, The real ques- 
tion, as the learned Judge of the Oourt 
below has found, whether the Government 
in Maintaining the Hospital for Women 
and Ohildren, Egmore, is discharging a 
function of Government. There is no 
allegation thatthat hospital is maintained 


by the Government as a commercial or’ 


business undertaking. It is admittedly 
maintained out of public revenues. Now, 
by 8. 200), Government of India Act, 
the revenues of India can only be applied 
(2) 38 O 797; 13 Ind. Oas. 370. 
AA O 1289 at p 1293; 140 Ind. Oas. 856; A I R 1932 


;, 59 OLJ 548; 36 O W N 608; Ind. Rul. 
(1933),Oal, 58, 
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for the purposes of the Government of 
India. The maintenance of a hospital is a 
proper object for the expenditure of the 
public revenues: videltem (2) in Part II 
of Sch. I appended to the Devolution 
Rules framed under s. 45-A, Government of 


India Act. That section authorizes ‘the 
eframing of rules: 
“forthe classification of subjects in relation to 


the functions of Government as central and provin- 
cial subjects, for the par pore of distinguishing 
the functions, of Local Governments and Local 
Legislatures from the functions of the Governor- 
General in Council and the Indian Legislature.” 

In maintaining ahospital such as this 
for the benefit of the public at the 
expense of the public revenues, we are 
quite clear that the Government is discharge 
ing a proper function of Government, 
and that under the principle enunciated in 
the P. & O. case andin many subsequent 
cases the Secretary of State is not liable 
for the torts of his servants employed in 
the hospital. We have been referred to 4 
large number of cases by the learned Uoune 
sel forthe appellants but there is nothing in 
them which supports his contention, unleas 
the dictum cf Sir Barnes Peacock is taken 
literally, without any reference to the 
facts of the P.&O case. The case which 
18 most nearly parallel to this is, we think, 
Secretary of State v. Cockcraft (4). In 
that case Sir John Wallis expresses the view 
that in maintaining & road and more partie 
cularly in maintaining a military road, the 
Government were exercising a function of 
Government and that consequently the 
Secretary of State for India in Oouncil was 
not liable for damages occasioned to the 
plaintiff by the careless stacking of gravel 
op read by the persons engaged to carry 
out the work of repairs. It is not necessary, 
in ouropinion, to refer to the other cases 
which have been cited The learned 
Additional Judge of the Oity Oivil Oourt 
has dealt with all the important cases and 
we have “scarcely anything to add to 
his able and accurate exposition of the 
law on this point. Learned Counsel did not 
seriously press before us the claim of the 
plaintiffs, based upon contract and quite 
Tightly as it is clear that none of the proper 
formalities necessary to bind the Secretary 
of State in a caseof centract was observed 
in this case. This appeal must therefore be 
dismissed, The learned Judge of the Court 
below did not direct the plaintiffs to pay 
the Government's costs and the leagned 
Goverfhiment Pleader has not pressed before 


(4) 39 M 351; 27 Ind. Cas. 728; A IR 4915 Mad. 993; 
(1915) M W N 39, 
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usthe guestion of the costs in the lower 
Oourt. If he had, we should have been 
disposed to say, as Sir George Rankin, O. J. 
said in Secretary of State v. Shreegobinda 
Choudhuri (8), that there is no justification 
for making the tax-payer contribute a 
single penny towards the costs of the 
suit. The plaintiffs were very ill-advised 
in filing this suit against the Secretary 
of State for India in Council, but since 
the learned Judge of the Oourt below 
did not award costs against them, we 
shall not interfere with hia decree in that 
respect. We shall, however, direct that the 
appellants must pay the costs of the rese 
pondent“ inthis appeal, since whatever 
grounds there might have been for filing a 
- guit there were certainly none for preferring 
this appeal. 

It is necessary to note that the learned 
Judge of the Court below proceeded on 
the assumption that an actionable tort 
had been committed by some person 
employed on the staff of the hospital for 
women and children. The learned Govern- 
`. ment'Pleader does not admit the sound- 
ness of that assumption : he is prepared to 
contend that the plaintiffs on tke facts of 
this case had no cause of action in tort 
against anybody. We express no opinion 
on that question, as it was not discussed in 
the lower Court and a decision of it is not 
- necessary forthe purposes of this appeal. 
The plaintifs must pay the cou:tefees. 
Mr. R. S. for the appellants asks fora 
certificate under e. 205, Government of 
India Act, 1935. This case does not involve 
a substantial question of law as to the 
interpretation of the Government of India 
Act, 1935, or any order in Council made 
thereunder. We must, therefore, decline to 
give a certificate. 


Ne De Appeal dismissed. 


OUDH CHIEF COURT 
Second Civil Appeal No, 4438 of 1936 
September 22, 1939 
ZaleUL HasaN AND BennatTt, JJ. 
. BHAGWAN BAKHSH SINGH-—PLAINTIHH 
—2 A PPALLANT ' 
VETSUS 


Vusammat HANSRASI KUAR AND oranss— 


Ti DeEHANDANTS— RESPONDHNTS 
Hindu Law—Joint Jamily— Partition—Aotual 
direct evidence of partition not forthcoming—Pre- 
sumption, when justifled. 
ere actual direct evidence as to partition of 
a joint Hindu gamily is not forthcoming but there 
are indicatians such asthe entries in revenue papers 


BUAGWAN BAKHSH SINGH V. HANSRAJI KUAR (OUDH) 


18110 


defining the shares of the family members, their 
separate residence, cultivation and dealings, any one 


of which may not by itself be sufficient to esta- 
blish separation, a presumption is justified by the 
cumulative effect of those indications, Brij Mohan 


Singh v. Ram Milan Singh (D and Musamma 
Jagwanti v. Bashand Singh (2), relied on. e 


8. O0. A against the order of the Dis- 
trict Judge, Fyzabad, dated September 
14, 1936. 


Mr. K. P. Misra, for the Appellant. 
Mr. S. N. Srivastava, for the Respondents. 


Judgment. — This appeal against a 
decree of the learned District Judge of 
Fyzabad arises out of a suit brought by 
the plaintiff appellant for possession of 
properties situated in villages Naraini and 
Maharsajpur in the district of Sultanpur. 

The plaintiff-appellant’s father Gaya 
Bakhsh Singh and Chattarpal Singh were 
brothers. Ohattarpal Singb left a son 
Sheopal Singh, who died, on May 5, 1928, 
and a widow, Musammat Hansraji, who 
is defendant No. lin the present case, 
Defendant No. 2 is the widow of Sheopal 
Singh and Sankata Baksh Singh, defende 
ant No. 3, is a relation of Sheopal Singh, 
On April 6, 1928, Sheopal Singh executed a 
will in favour of the three defendants in 
respect of the property in suit. The will 
provided that the legatees would hold the 
property for their lives in equal shares, 
but that if any of them died, the surviving 
legatees would get his or her share. After 
the death of all the three legatees the 
property was to go to the plaintiff, The 
plaintiff's case was that he and Sheopal 
Singh were members of a joint Hindu 
family, that the property in suit was the 
joint ancestral property of the family, -and 
that as such, it could not be disposed of by 
will by Sheopal Singh. He claimed the 
Do property as sarvivor of Sheopal 

1ngn. - ® 

The defence of all the defendants was 
that Sheopal Singh was not joint with the 
plaintiff, that a separation had taken place 
between the fathers of the plaintiff and 
Sheopal Singh some twenty-five years bee 
fore suit and that Sheopal Singh had every 
Tight to dispose of his separate property 


The trial Court held that though the 
defendants could not specifically prove the 
alleged partition some twenty-five years bee 
fore suit, yet it was proved that the families 
of Gaya” Baksh Singh and Ohattarpal 
Singh had been separate for a long time. 
On this finding the suit of the plaintiff 
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was dismissed. The plaintiff appealed but 
the learned District Judge who heard the 
appeal, concurred with the finding of the 
learned Civil Judge and dismissed the 
appeal. The will executed by Sheopal 
Singh was held to have been proved and 
‘to be valid by both the Coarts, 


We have heard the learned Counsel fore 
the appellants but are of opinion that the 
appeal has no force. It is true that there 
is no Satisfactory evidence of actual parti- 
ton- but ther are various circumstances 
-which go to show that Gaya Baksh Singh 
and Ohattarpal Singh had been separate 
for a long time. e parties are living 
in separate houses divided by a partition 
wall and the learned Judges of the Oourts 
below have believed the evidence of the 
. defendants’ witnesses that the houses have 
‘been separate for about twenty-five years. 
Similarly the evidence of the defendants’ 
witnesses to the effect that the parties 
have been separate in mess also for a long 
time hes been believed by both the 
. Courte. With regard to the immovable 
property possessed by the family, it is 
true that mere epecification of shares in 
the revenue papers is not by itself evidence 
of separation, yet we find that when in 
the partition of village Naraini in or about 
1909 a separate patli of 161 bighas was form- 
‘ed and wasnamed after Gaya Baks” Singh, 
the patti was itself sub-divided into three 
shares, namely, one of $1 bighas 17 biswas 
14 biswansis allotted to Gaya Baksh Singh, 
-one of 65 bighas 10 bista 3 biswansis allott- 
ed to Chattarpal Singh, and a third of 
14 bighas 2 biswas allotted to a third co- 
‘sharer. This sub-division of patti Gaya 
Baksh Singh is, to our minds, a strong 
indication of the fect that the brothers 
Gaya Baksh and Ohattarpal Singh were 
separate, No doubt the shares of the two 
Brothers were unequal but the point 
does not affect the conclusion that we 
‘have drawn from the specification of the 
shares of the two brothers. 


= There is also evidence to show that 
parties have been making collectign of rent 
separately, The evidence of J agannath 
D W. No. 3 has not been relied on by the 
learned District Judge but no reason has 
been shown to us why the evidence of the 
other witnesses for the defendants, namely, 
D. W..No. 1, D. W. No.5 and D. W. No. 6 
should not be believed. ° 

Then there is also the evidence of sepa- 
rate dealings by the plaintiff's father 
Gaya Baksh Singh. The plaintiff has him- 
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‘self admitted in respect of a mortgage 


over the family property that his father 
alone was liable under it and that he hime 
self redeemed the mortgage. 

Lastly, it is very significant that after the 
death of Sheopal Singh, the plaintiff- 
appellant joined with the defendant in 
executing a permanent lease, Ex. O-5, in 
favour of one Sukhnandan and the plaintiff 
gave his statement in the mutation Oourt 
supporting the lease. It is well-established 
that where actual direct evidence as to 
partition of a joint Hindu family is not 
forthcoming but there are indications such 
as the entries in revenue papers defining 
the shares of the family members, their 
separate residence, cultivation and dealings, 
any one of which may not by itself be 
sufficient to establish separation, a pree 
sumption is justified by the cumulative 
effect of those indications; vide Brij Mohan 
Singh v. Ram Milan Singh 40. L. J. 124 (1) 
and Musammat Jagwant v. Bachand Singh 
A.I. R 1926 Oudhb, 511 (2). In the present 
case there are strong indications that the 
family has been separate for about twenty- 
five years. The learned Judges of the 
Courts below were therefore right in holding 
that Sheopal Singh and the plaijntiff-appel- 
lant were not members of a joint family. 

The learned Counsel for the appellant 
tried to show that the property in dispute 
was the entire family property including 
the client’s share and thereupon argued 
that the suit should have been decreed at 
least in respect of half of the property. 
This is, however, @ point which is not 
borne out by the record and was never 
taken in the plaint. On the other hand 
the Oourt's proceedings show that the 
plaintiff's own Pleader stated: 


“Tn any case Sheopal Singh was not 
competent to execute the will about the 
property in suit.” 

This clearly shows that the property in 
suit does not include the plaintiffs share 
of the family property but is only that 
property which was the subject of the will 
executed by Sheopal Singh. Further the 
area of the Naraini property given in the 
specification of the properly in suit in the 
plaint also shcws that the suit was in 
respect of the property which fefl to 
Ohattarpal Singh’s share in ths partitjon 
of 1909. 


1) 4 O L J 134; 39 Ind, Oas. 433; A I R 1917 Oudh 
(3) A T R 1936 Oudh 511; 95 Infe Oas. 774; 130 L 
J744. ° 


~ 
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The appeal has no force and is dismissed 
with costs, 

8, Appeal dismissed. 





CALCUTTA HIGH COURT 
Second Appeal No. 1439 of 1937 
April 24, 1939 
B. K, MUKNRBRJSA AND LATIFUR RAHMAN, JJ. 
Srimatti ABHAMOYI BASU w/o LATE 
OHARU CHANDRA BASU — PLAINTIFF 
— APPHLLANT 
VeTSus 
SARBATOSH SEN AND 0THARS— 

RESPONDENTS 

Bengal Land Revenue Sales Act (XI of 1859), ss. 37, 
Proviso, 37 (4) — Wealthy inhabitant of town carry- 
ing on business and not cultivating land nor taking 
land for cultivation —Only fruits and flowers grown 
on portion of land — Whether can invoke Proviso to 
3. 37 in his favour — Person holding land under 
another with latter's consent being liable to pay rent 
—Amount of rent not determined and no rent paid— 

Tenancy, tf created. i h 

- There being no definition of a ratyatin Act XI of 
1859, it must be read in its ordinary sense of a 
cultivator, Wherea wealthy inhabitant of the town 
who carries on businees has not cultivated the land 
nor has taken the land for purposes of cultivation, he 
is not an agriculturist. Such a person cannot, there- 
fore, invoke the Proviso to a. 37, Bengal Land Revenue 
Sales Act in his favour, even if fruitsand flowers 
were grown on a portion of the land which ie used 
88 & garden house. Turner Morrison & Co., Ltd. v. 
Monmohan Chowdhury (1), relied on. 

The word “lease” ins 37 (4) has been used, in the 
ordinary sense of a tenancy and though a tenancy 
must be based upon a contract, either express or 
implied, mere non-payment of rent is not conclusive 
to show that there is no tenancy. Itis well-known 
that agricultural tenancies do} frequently come into 


existence in Bengal without a definite stipulation as . 


to the amount of rent payable, it being understood 
that the tenant would pay the amount of rent which 
is Customary or which is fair and equitable. Ifa 
man holds land under another person with his con- 
sent, either express or implied, and is legally liable to 
pay rent to the latter for the land he holds, a tenancy 
will be constituted, even if the amount of rent is not 
determined, and no rent is actually paid. 


S. A. from the decree of the Additional 
District Judge, 24-Parganas at Alipore, 
dated April 24, 1937. 
`- Messrs. Hiralal Chakravartt and Suren- 
dra Nath Basu (Sr), for the Appellaft, 


Messrs. Panchanan. Ghose and Bhabesh 
Narain Bose, for the Respondents. 


8. K. Mukherjea, J—This appeal is on 
behali of the plaintiff and it arises outof a 
suit for establishment of the plaintiff's title 
to the’extent of 74 annas share of the*land 
in suit and fos recovery -of possession of 
the same joiiftly with defendants Nos. 2 to 
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7, The facts of the case lie within a narrow 
compass, and are for the most part undise 
puted. The land in suit which is described 
as a garden land is situated within Mouza 
Dakhineswar and appertains to three tou 218, 
viz. Touzi Nos. 63,163 and 166 of the 24- 
Parganas Oollectorate. Itis admitted that’ 
the lands of these three touzis are not 
demarcated and that the proprietors of 
Touzi No. 166 have a proprietary right to 
an undivided 74 annas share of the land in 

suit. This Touzi No. 116 was put up to sal, 
for non payment of arrears of revenue and 

it was purchased by ono Kazi Rashid 
Zaman on March 27, 1922, and he took pos- 

session on June 9, 1923. The legal repre- 

sentatives of Kazi Rashid sold the toned 

to the present plaintifis by a registered 

kobalaon January 2%, 1925. The plaintiff 

asserts that after her purchase she annulled 

encumbrances and under-tenures under the 

touzt by issuing proclamation in the Jocalie« 

ty and giving noticesto the holders of the 

Various interests, and as defendant No, 1 

did not give up possession of the land in 
dispute, she was obliged to bring the pree 
sent suit. 

Defendant No. 1 resisted the plaintiff's 
claim for eviction substantially on two 
grounds. Inthe first place he invoked the 
provisions of cl, (4) of s. 37 of Act XI of 
1859, and contended that he could not be 
evicted as there are permanent structures, 
gardens and tanks on the landin suit. In 
the second place his argument was that his 
interest was also protected under the Pro ` 
viso to 8, 37 of the Revenue Sale Law, he 
being an occupancy raiyat and recorded 
as such in the Settlement Record. The trial 
Ocurt came to the conclusion that defende 
ant No. 1 was protected under cl. (4) of 
s 37, if not under the Proviso to 8. 37. 
The lower Appellate Oourt has held that 
defendant No, lis entitled to protection 
both under cl. (4) of s. 37 and also the Pro» 
viso to that section, It is against this cone 
current decree of dismissal that the present 
second appeal has been preferred. 

‘Mr, Chakraburty in support of the appeal 
has challenged the propriety of the decie 
sion of the lower Appellate Oourt on two 
grounds. He has contended in the first 
place that defendant No.1, who is not an 
agriculturist, cannot claim protection from 
ejectment under the proviso to s. 37 of the 
Revenue Sale Law. In the second place he 
has argued that although there are builde 
ings, gardens and tanks on the land in dige 
pute, the provisions of cl. (4) of s. 37 are 
not applicable to the facts of the present 
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case, Inasmuch as defendant No, 1 did never 
hold the land under any lease with the 
proprietors of Touzi No, 166, So far as the 
first point is concerned, the Proviso to s. 37 
of Act XI of 1859 lays down that 

_ «nothing would entitle a purchaser of an entire 
estate to eject any raiyat having a right of occu- 


pancy at a fixed rate of rent or ata rent asseassblg 
according to fixed rules under the law in force.” 


The Privy Councilin Turner Morrison < 
Coe, Lid. v. Monmohan Chowdhury (l), 
agreed with the High Court in holding 
‘that tLere being no definition of a raiyat in 
- Act of XI of 1859, it must be read in ils 
ordinary sense of a cultivator and the appel- 
lanis in that case who were a limited 
company were held not to come within the 
definition, even though the holdings were 
raiyati holdings which they acquired by 
purchase, In the present case defendant 
Ne. 1 is a wealthy inhabitant of the town 
who carries on business and his ancestors 
were obviously not people who cultivated 
the land,or could besaid to have taken 
the land for purposes of cultivation. Defende 
ant No. 1,in my opinion, is not therefore 
competent to invoke the Proviso to s, 37, 
in his favonr. The fact that fruits and 
flowers are grown on a portion ofthe land 
which is used asa garden house could not 
make the defendant a bona fide agricul- 
turist as the learned Judge seems to have 
thought. The first c ntention of the appel- 
lant, in my opinion, succeeds. 

The next quesiion for determination is 
whether defendant No, 1 can claim protec 
tion under cl, (4), 8. 37. It is not disputed 
that there are a dwelling house, garden and 
tanks on the plot of land in suit. Mr. 
Chakraburty contends that these are not 
enough to give defendant No. 1 any protec- 
tion in law,as be did not hold tke land as 
a lessee under the proprietors of the trouzi. 
His argument is that a lease presupposes a 
fontract between the landlord and the 
tenant, under which the tenant is let into 
exclusive possession of the land on certain 
terms regarding payment of rent, &c., and 
there can be no lease unless there is a defi- 
nite agreement to pay a certain amount of 
rent. There is no lease here according to 
him, inasmuch as there is no evidence of 
any payment of rent or of a contract to 
pay. I donot think that this contention is 
-gound. The word “lease” has been used, in 
my opinion, in the ordinary sense of a 
tenancy apd thougb a tenancy must be 
based upon a contract, either express or 


(1) 58 I A 540; 135 Ind. Oas, 765; A I R1931 P O 


68; Ind. Rul. (1939) P 045, 
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implied. I donot think that mere non-pay- 
ment of rent is conclusive to show that 
there is no tenancy. It is well-known that 
agricultural tenancies do frequently come 
into existence in this part of the country 
without a definite stipulation as to the 
amount of rent payable, it being under- 
stood that the tenant would pay the amount 
ofrent which is customary or which is fair 
and equitable. Ifa man holds land under 
another person with his consent either 
express or implied and is legally liable to 
pay rent to the latter for the land he holds, 
a tenancy, in my opinion, will be constitut- 
ed, even if the amount of rent is not deter 
mined, and no rent is actually paid. 

In this case the lands of the three touzig 
were not differentiated and each one of. the 
proprietors has an undivided fractional share 
in the land which is the subject-matter of 
this litigation. Defendant No. 1 is recorded 
asa. raiyat under the three sets of proprie- 
Settlement Record and this 
means certainly one undivided tenancy 
under all the proprietors in respect of the 
land. There is no evidence undoubtedly 
that defendant No. 1 paid any rent to the 
proprietors of Touzi No. 166, but his liability 
is not disputed, and has been definitely 
recognized in the Record of Rights. Itis 
proved by the kobala Ex. A that the pree 
decessor of defendant No. | purchased this 
land as early asin the yeur 1862 and the 
recitals in the kobala are that the vendor 
bad acquired the land under two mokarari 
pattas, and also by auction purchase. There 
are buildings, garden and tanks on the land 
which have been in existence for more than 
70 years, and they could not but have been 
there without the consent of the landlords, 
Having regard to the circumstances, I am 
unable to hold that there was no tenancy 
held by defendant No. 1 under the proprie- 
tors of Touzi No. 166. In these circums 
stances, I hold that defendant Nc, 1 was 
holding the land as a lessee under the proe 
prieters of Touzi No, 166; even there was 
no evidence of payment of rent, and as 
there is no dispute that the other conditions 
of cl. (4) of s. 37 of the Revenue Sale Law 
are complied witb, he is protected from evic- 
tion The result is that the appeal fails 
and is dismissed bu’ without ccsts. ° 


Latifur Rahman, J.—I agree. m 
D. Appeal dismissed. 
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OUDH CHIEF COURT. |, 
Second Civil Appeal No. 97 of 1937 
October 10, 1939 
Zla:UL HABAN, J. 
Lala BANSI DHAR—PLaINTIPF 
—APPRLLANT 
versus 
BISHAM BHAR NATH 4ND ANOTHER 
— DHREANDANTS— RESPONDBNTS 
U. P. Municipalities Act (II of 1916), ss. 318, 

321—Notice under s. 186 subsequently cancelled by 
Board—District Magistrate on appeal by third 
person setting aside Board's order—Suit for declara- 
tion that appeal was tncompetent and orders passed 
therein ultra vires, is eh Nea 68. 318 and 321, 

ere a Municipal Boa cancels a notice 
served by it upon a person under s. 186, U, P, 
Munioipelities Act, upon objection being taken by 
such person and in an appeal by a third person to 
the District Magistrate om such decision of the 
Board, the Magistrate seta aside the order of the 
Board, a suit for a declaration that the appeal 
before the District Magistiate was incompetent and 
that the orders passed ın appeal were ultra vires, is 
-barred by as. 318 and 321. Muntctpal soared, Morad- 
abad v, Habib Ullah (15, Mahadeo Prasad Bakkal v. 
Jamila Khatoon (2) and Abdul Qayum Khan v, City 
Board, Mussoorie (1), distinguished. 

N. O. A. against the order of the Sessions 

and Civil Judge, Lucknow, dated October 


19, 1939. 


- Mr. Hargovind Dayal Srivastava, for the 
Appellant. 


Mr. K. P. Srivastava, for Respondent 
No. 1. i 


Judgment.—This is a plaintiff's second 
appeal against an appellate decree of the 
learned Sessions and Oivil Judge, Lucknow, 
upholding the dismissal of the appellant's 
suit against the Municipal Board, Lucknow, 
and Bishambhar Nath, respondent No, 1. 

The facts are that on September 19, 
1934, the Municipal Board of Lucknow, 
issued a notice to the appellant under 
s. 267 of the U. P. Municipalities Act, 
requiring him to’ comply with certain 
directions in regard to the latrine of his 
house. One of the directions wks that the 
external wall of the latrine should have, 
for purposes of ventilation, an opening 
upto 3 square feet. The appellant carried 
out certain alterations in the latyine and 
also open a doorein the latrine towards 
the public road, Thereupon a notice 
under s. 186 of the Act was served on him 
requiring him to close the unauthorized 
dbor of the latrine. ‘The appellant objected 
to this notice and the Building Committee 
of the Municipal Board first disallowed those 
objections but later on, on August 9, 1935, 
accepted them and Cancelled the notice, 
It was then that the respondent No, 1, who 
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is a neighbour of the plaintiff-appellant, 
came onthe scene and appesled to the 
District Magistrate. against the decision of 
the Board. His case was that the door 
in the latrine of the appellant’s house was 
a public nuisance, The District Magis- 
trate made a local inspection and came to ` 


ethe conclusion that the door must be clcsed ~< 


in consideration of public health, He 
therefore set acide the Board’s order and 
directed that the door of the latrine cone 
structed by the present appellant must be 
bricked up, i j 

The suit which has given rise to, this ` 
appeal was brought by the plaintiff against | 
respondent No. 1 as well as the Municipal 
Board for a declaration that the appeal 
of respondent No, 1 before the District 
Magistrate was incompetent and the orders 
passed by the District Magistrate were 
ultra vires and also prayed for a permanent 
injunction restraining both the defendants 
from interfering with latrine of his house - 


as it existed. 


The suit was contested by both the 
defendants but the learned trial Oourt 
framed and decided the following as a 
preliminary issue in the case. 

“Is the suit not maintainable as alleged 
by the defendants’ Oounsel in the oral 
pleadings ?” 

The leained Munsif held that the suit 
was barred under the provisions of s. 318 
and 321 of the Municipalities Act and 
dismissed it. The plaintiff appealed and 
the learned Sessions and Civil Judge dis- 
missed the appeal concurring in the view 
ere the suit was barred by as. 321 of the 

ct, ` 
The learned Counsel for the appellant 
argues inthe first place that the notice 
under s. 186, issued by tbe Municipal 
Board was illegal, and ia the second place, 
that the suit is not barred by the provisioms- 
of s. 321. With regard tothe first portion 
of his argument, he contends that the door: 
having been made for purposes of venti- 
lation in compliance with the Board's 
notice under s. 267 cannot be deemed to be 
an unauthorized construction. and that 
therefore the Municipal Board could not 
legally Issue to him a notice under s. 186. 
Í am unable to accept this argument. In 
the first place this position does not appear 
to have been taken up ever before and 
there ig nothing to show that in his objec- 
tions addressed to the Municipal Board 
he contested the Board’s right to issue the 
notice of September 24, 1934, under s. 186. 
In the second place the door in question. 
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which opens on to the public street cannot 
be taken to have been made in compliance 
with the Board’s requisition for providing 
oe with a ventilator of three square 
eck, 

.For the second part of his argument, the 
learned Counsel relies on the cases of 
Municipal Board, Moradabad v. Habib 
Ullah (1939 Allababad Weekly Reporter 
258) (1), Mahadeo Prasad Bakkal v. Jamila 
Khatoon, (7 O. W. N. 396) (2) and Abdul 
Qagum Khan v. City Board, Mussoorie, 
(A. I. R. 1931 All. 147) (8). The principle 
laid down in the first of thess cases does 
not, in my opinion, apply tothe present 
case. It was held in that case that the Civil 
Court has jurisdiction to entertain a suit 
for perpetual injunction restraining a 
Municipal Board from demolishing certain 
constructions made by the plaintiff when 
it appears that the notice for demolition 
issued by the Board is illegal and ultra 
vires. In the present case it cannot, in my 
Opinion, be said that the notice of Septem- 
ber 24, 1934, was illegal or in any manner 
‘ultra vires I have already disposed of 
the appellants contention that the door 
was opened by him in compliance with 
the Board’s previous notice under s. 207. 
It is conceded that no notice under s. 178 
of the Act had been given by the appellant 
tothe Municipal Board in regard to this 
door. In these.“ circumstances the Board 
was perfectly’ competentto issue a notice 
to the appellant under s.186. The case 
of Mahadeo Prasad Bakkal v. Jamila 
Khatoon, (7 O. W. N. 398) (2) does not help 
the appellant at all, All that was held 
in that case was that where permission to 
build is granted by the Municipal Board 
and the order is confirmed in appeal by 
the District Magistrate, a person aggrieved 
by such order cannot be precluded under 
8.°321 of the Act from bringing a civil 
suit for establishing his right of way or 
right of easement notwithstanding that his 
attempt by way of appeal to tnae District 
Magistrate failed. In the present case it 
wus sought to question the District Magis- 
trate’s order passed by him in appeal 
under B. 318 and this cannot be done 


owing to the provisions of s. 321 of the. 


Act. The case of Abdul Qayum Khan V. 
City Board, Mussoorie, (A. I. B, 1931 All. 


a (1939) A W R 258; 184 Ind. Oas. 385; (1939) A 
Ld 332; A I R1939 All. 383,I L R4939) All. 500; 
12 R A 232. 

(2)7 O WN 306; 123 Ind, Oas, 55; Ind, Rul. 
(1980) Oudh 151; A IR 1930 Oudh 204. 

(3) A IR 1931 All 147; 133 Ind. Oas. 148; (1931) 
AL J 206: 53 A 500; Ind, Rul. (1931) All. 696, 
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147) (3) has no bearing on the question in 
the present appeal. 

I am, therefore, of opinion that in view 
of the provisions of s. 321 of the Munici- 
palities Act, the present suit does not lie. 
It was rightly dismissed by the lower Courts 
and I dismiss this appeal with costs. 


B. Appeal dismassed. 


ALLAHABAD HIGH COURT 
Second Appeal No. 1404 of 1936 
Tuom, C. J. AND Ganoa Nats, J. 
MAHARAJ RAM BIJAI PRASAD SINGH 
— PLAINTIPR— APPALLANT 


VETEUS 
RAM BHANJAN SINGH—DsgFanpant — 
RESPONDENT 

Agra Tenancy Act (III of 1926), a. 364—Serial 
No. 14 of list 2 of Sch. I[—Second ap peal—ZJ uris- 
diction of High Oourt to effect by way of rule, 
amendment to provisions of Agra Tenancy Act— 
Memorandum of second appeal, if must be accom- 


panied by copy of origina Court's judgment. 
The Hi h Gourt has jurisdiction to amend the 
rules in Sch. J, Civil Procedure Oode. Ithas no 


jurisdiction, however, to effect, by way of a rule, 
an amendment to the provisions of the Agra 
Tenancy Act Serial No. l4of list 2 of Sch, II, 
Agra Wenanoy Act, stands therefore unaffected by 
‘the proviso introduced into r. 1 of O. XLII. If 
therefore a party desires to file a second appeal 
in a suit under the Agra Tenancy Act, then his 
memorandum of appeal must be accompanied by a 
copy ofthe judgment of the original Oourt. 

S, A. from a decision of the District 
Judge, Ghazipur, dated March z, 193". 


Mr, Haribans Sahai, for the Appellant. 
Mr. A. P. Pandey, for the Respondent. 


Thom, C. J.—This is a plaintiff's appeal 
arising out of a suit in which the plaint- 
iff sought to recover from the defendant 
the sum of Rs, 55-14-7 on account of 
revenue alleged to have been realized from 
him in respect of the defendant's share of 
revenue for the year 1928, plus Rs. 11-12-0 
interest, Rs. 67-10-7 in all. A preliminary 
objection to the appeal has been taken on 
behalf of the defendant-respondent. It has 
been urged-that the appeal should be dismæs- 
ed upon the ground that the memorandum 
of appeal was not accompanied by a copf 
of the judgment of the first Court, in accords 
ance with the provisions of s. 264 and 
serial No. 14 of list 2 of Sch. I, Agra 
Tenancy Act. It is a matter*f, admission 
that when the appeal was filed, it was not 


B96: 
accompanied by a copy of the judgment of 
the original Court, that is, the judgment of 
the Assistant Collector of the First Class, 
It was maintained, in these circumstances, 
= for the respondent that the appeal fell to be 
dismissed, and that a copy of the judgment 
Could not now be filed as the appeal was 


beyond time. e 


Section 264,Agra Tenancy Act, directs that 
the provisions of the Civil Procedure Code 
shall apply to all suits and other proceed- 
ings under the Act, subject to the modi- 
fications contained in list 2 of Sch. TI, 
Serial No. 11 of list 2 of Sch. II directs that 
In addition to the copies required by 
O., XLI, r. 1, read with O. XLI, Oivil 
Procedure Oode, every memorandum of 
second appeal shall be accompanied bya 
copy of the judgment of the original Court. 
O1der XLII, r. 1, enjoins that ‘the rules 
of O, XLI shall apply, Bo far as may be, 
to appeals from appellate decrees,” subject 
to the following provisions: 

“It shall not be necessary for an appellant in a 
scond appeal to produce a copy of the judgment of 
the Oourt of first instance, or any judgment other 
than the judgment on which the denies appealed 
against may be founded, and the record of the 


Eien ae be sent for at the expense of the appel- 


“The proviso did not form part of the 
Original rule. It was introduced as an 
amendment to the rule by this Oourt. 
The Court has jurisdiction to amend tke 
rules in Sch, I, Oivil Procedure Court. It 
has no jurisdiction, however, to effect, by 
way of 4 rule, an amendment to the pro- 
visions of the Agra Tenancy Act. Serial 
No. 14 of list 2 of Soh. I, Agra Tenancy 
Act, standa therefore unaffected by the 
proviso introduced into r. lcf O. XLII. It 
Was contended for the appellant that the 
expression “second appeal” in serial No. 14 
of list 2 of Sch. II had a special meaning 
and referred to appeals to the Board of 
Revenue. Ii was urged in support of this 
contention that s. 246, Tenarfcy Act of 
19.6 is differently worded from the corres: 
ponding section of the earlier Act of 1901. 
In the latter section the expression used 
was “second appeal.” In s. 248 of the 
1926 Act, the word “second” has been 
dropped, and under the provisions of the 
section, an appeal-shall lie to the High 
Oourt from the appellate decree of a Dis- 
“rict Judge, whether that decree be 
‘passed in first or second appeal. In our 
judgment, the fact of this amendment 
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introduced into the 1926 Act does nol 
support the plaintiff's contention. The 
amendment was intended merely to make 
it plain that an ‘appeal should lie to the 
District Judge on the grounds specified 
in s. 100, Civil Procedure Oode, whefhel 
against a first appellate decree or secord 
appellate decree. Furthermore, we would 
observe that serial No. 14 of list 2 of Sch. Il 
refers specifically to O. XLII. Order XLII 
is headed “Appeals from appellate decrees,’ 
and it is not in doubt ethat this opde 
Govers second appeals. In our Judgment, 
the provisions of 8. 264 and serial No. 14 
of list 2 of Sch. IL, Agra Tenancy Act, are 
perfectly plain and admit of no “donbi 
whatever. If a party desires to file a 
second appeal in a suit under the Agra 
Tenancy Act, then his memorandum of 
appeal must be accompanied by a copy 
of the judgment of the original Oourt. 

We have been informed that many such 
appeals have been admitted and disposed 
of by this Court where the memorandum 
of appeal has not been accompanied by a 
copy of tha jadgment of the original Oourt 
In these circumstances, the learned Oounsel 
invited the Court to extend to the plaintiff 
the benefits of the provisions of s. 5, Limi: 
tation Act. We are satisfied that this ie 
not a case in which any such indulgence 
should be extended to the appellant. It 
appears that there are no merit in the 
appeal. The value of the suit is less than 
Rs. z200, and in these circumstances, no 
appeal lay to the District Judge in view 
of the provisions of s. 242, Agra Tenancy 
Act. Learned Oounsel for the plaintiff 
contended that the appeal to the District 
Judge was competent under sub-s. (d) of 
this section. Under subss. (d), an appeal 
in any suit under ss. 22), 222, 223, 224, 
226 and 227 is competent if the amount 
of revenue annually payable has been in 
issue in the Court of first instancs and is 
in 18sue in appeal, We have examined the 
pleadings of the parties and we ara satisfi- 
ed that neither the liability nor the amount 
of the liability of the parties in respect of 
land revenue was ia issue either in the trial 
Oourt or before the District Judge. The 
only question in issue was whether, in fact, 
the plaintiff had paid a sum in the name 
of land revenue which the defendant should 
have paid. In the result, the appeal is 


accordingly dismissed with costs. 


Appeal dismissed. ; 
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ACT. 
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Reg.1825—XI. Ss BBNGAL ALLUVIAL AND DiLuvion 
REGULATION. 


Statutes. 


Stat, (16 & 17 Gzo. V, Onm. 40), BEB INDIAN AND 
i COLONIAL DIVORCE JURISDIOTION ACT. 
— 1935 (25 & 26 Gro. V, Ou. 42), SEB GOVERNMENT 
oF INDIA ACT. 


Administratlon—Suit for — Creditor, whether can 

_. matntain suit for administraiton of estate of 
deceased Hindu father leaving no property other 
than his interest in joint family estate. 

A creditor has no right to bring a suit for the 
administration of the estate of a deceased Hindu who 
was joint with his-son and died leaving no property 
apart from his interest in thefamily estate. It does 

, not, however, mean: that a suit may not be filed. A 
creditor cannot be prevented from filing a suit for the 
. administration of the fathei's estate and may get a 
preliminary decree for account, but if it appears on 
the taking of accounts and the making-of the usual 
inquiries that thereis no property apart from what 
“Was before the father’s death,-the Jomb family estate, 
the proceedings cannot be carried further, A, L, 
. MBENAK8AT_AOHT v. RAMASWAMI UHRTTIAR Mad.183 
Admiralty Actions—Varty must prove its own case 
tn order to be. entitled to-recover—Proof shonid 
not be in variance with pleadings. 

In admiralty actions, it cannot be gaid that if a 
party fails to prove its case the other party 
must succeed or vice versa. The case set up by one 
party may be false. This will disentitle that purty 
to recover, but it does not follow from this that the 
other party must be held ‘to have succeeded. A 
party in order to be entitled torecover must prove 

‘its own case. This princaple which 18 of general 
application has always been applied ın admiralty 
actions, Again a party must recover only secun- 
dum allegata et-probata. The rule that proof must 
not be.at variance materially with pleadings and 

. that a party must state in his pleadings the 
material facts on which his case rests and in order 
vto succeed. must prove those material facts must 
always remain one of the essentials of legal 

rocedure. RIvER BTBAM NAVIGATION Uo., LTD. T. 

NERS & PARTIES : . Cal. 724 
ple ee ell angka rule of advancement -does 
not extst in India — Father purchaet rty 
tn name of son—Son alleging gijt Seine oe: 
him to prove his cese, 

There is no rule in India corresponding with the 
pyesumption of pretest mee Which is in existence 
‘in England. If A purchases property and takes a 
conveyance or transfer in the name of B, Bis not 
a beneficial -owner of the ‘property but holds it 
rin trust for A. Thereis what has been described as a 
resulting trust in favour of the person who provided 
the*consideration., ln England, however, # the con- 
‘yeyance or transfer ig Made not to a stranger but to 
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Advancement—coneld. 


the wife or child of the person who provided the con- 
sideration, then no resulting trust arises. If the 
transaction is wholly unexplained, the law in Eng- 
Jand presumes an intention to benefit the wife or child. 
In India no such rule exists where the property is 
purchased by the father in the name of his son, 
and ifthe gon alleges that it was the intention ofthe 
parties that he should be the owner of the property by 
reason of the transaction, then the onus rests on hi 
to establish that such 1s the case. 

In such a case, obtaining mutation of names and 
granting receipts in the nameof theson and acts of 
that kind do not establish a gift, as such acts are 
entirely consistent with the transagtion being a purely 
benams one, and indeed such acts inevitably foll® a 
benamt transaction, SAHDRO Karan Sinan v. Usman 
ALI KHAN ia Pat. 113 
Adverse possession—Adverse possession, meaning 

of. j e 

by adverse possession, is meant possession by a 
person holding the land, on his own’ behalf, or 
gome person other than the true owner, the true 
owner haying a right to wmmediate possession. 
BAI Sc BVANTIBAI Y. JANARDAN k. WARIOK Bom. 23 

Exchange deed unregistered but transferee 
in possession, continuously, openly and adversely 
for more than twelve years—He gets full title to 

property. a: 

Even ilan unregistered deed of exchange does not 
confer a legal title in the lands cuve:ed by the 
exchange, a party to the deed would acquire full title 
to the property by continuous possession for over 
twelve yeais openly and adversely to the vendor, 
KABHI Nata TRwaklv NakOut8p TEWARI All. 233 

Lanulord ana tenant — Landlord, tf can 
settle gairmazrua-am' fand—Tenant, tf acquyres 
riyht—Such tenant cultivating euch -land, whether 
ouster of publac—Surt for recovery—Lamitatron; | 

fy A landlord has no right to settle gaıtmazrua-am 
lands, and if he: purpurts to do, the peison with 
whom he purports to settle them acquires no tenancy 
right by virtue of the settlement, and his act ın 
bringing’ the land 'under cultivation amountato an 
ouster of the-public who claim the ditch as public 
reservoir fo. washing cattle aad accordingly the 
period of limitation for a swt to recover possession 
18 12 yeais from the ouster. LAOJsMAN MALTo 9, 
BANKE MALTON : Pat. 493 
Mortgage—Sustt for redemptton—Defence of 
adverse -possession, when can be pieaded, 

No possession short of the statutory period of 
sixty yeare nor acquiescence of the mortgugors Not 
amounting to 8 release of the equity of 1euemption 
can bea par or defence to a suit for redemption, 
if the parties are otherwise entitled to red 
BALDEO SINGH #, MUHAMMAD AKHTAR Pat. 504 

Mortgagee, 1f can be ta adverse possession Of 
mortgaged property during continuance of 
mortgage 

' A mortgages who- enters into possession of: the 
mortgaged property in his capacity as a morgagee 
can never during the continuance of the mortgage 
arrest any adverse possession &gain»t the mortgagor., 





‘‘Fhe-mortyagor’s rignt to redeem remains alive for 


sixity yesisand po question of adveise possession 
arises untill after the expiration of that period. WAJID 
ALI 9, ALIDAD KHAN ; Pat. 124 
———Mortgugee, 1f can prescribe -agatnst mort- 

gagor. i 

_in certait circumstances a mortgagee Im posses- 
sion can prescribe agaiust the mortgagor, BALDRO 
BING. Y., MUHAMMAD AKHTAR ' Pat, 504 
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Right to treea—In alienated village, khots, 
dharekaris and permanent tenants exercising rights 
of ownership over-trees on their lands for over 
30. years to knowledge of and without objection 
ram inamdara—Inamdar's claim to trees, if 


‘Where the question is, of rights to trees, the 
same kind of evidence in proof of adverse posses- 
sion as in the casea of lands cannot be expacted. 
The rights of cutting and removal of trees would 
aecessarily be exercised intermittently. The exer- 
use of such rights cannot be expected to be con- 
tinuous in the se in which adverse possession of 
land® can be said to be continuous. 

Where in an‘alienated village, the khots, dhare- 
karis and permanent tenants have for a long period, 
extending to over 30 years, been exercising rights 
of ownership over the trees standing on their lands, 
such aa selling, cutting and removing trees and 
these rights have been exercised constantly, openly 


and to the knowledge of the inamdar without ‘his ` 


permission, and without. an 


protest: from him, the 
claim of the inamdar to 


limifation. PUTLAJI VISHBAM Drgate. DAMODAR | 
VISHNU VAIDYA Bom. 437 - 
Affidavit. Bzz Evidence 468 


Agra Pre-emption Act (XI of 1922), 8. 9—Con- 
structton—Defence under s. 9—EHx-proprtetary ten- 
ancy in any part of mahal, if suficient. É 
There is nothing in s. 9, Agra Preemption Act, 

to the effect that, that section is to be read in con- 

nection with s. 12. ' ' 


It ia sufficient for the defence under s. 9, Agra - 


Pre-emption Act, that there should be an ex-proprie- 
tary tenancy in any part ofthe mahal and not in 
the particular portion sold orin the particular patti 
in- whioh the portion sold is situated. KUBER BINGE 
v. Jar Nata All 502 


Agra Tenanoy Act (lll of 1926), 8s. 3 (4)— 
“Weighment dues,” whether come under definition 
of sayar —Suit by zemindar to recover share of 
weighment dues recovered by licensees on hts land 
— Whether can be tried by Revenue or Civil Court. 
Sub-section (4) of a 8, Agra Tenancy Act, ends up 

with the words “or the like” and apparently 

therefore all payments for the ose of land of a 

lendholder will come under the definition of sayar. 

“ Weighment dues ", therefore come under the defini- 

tion of sayar. Where therefore a sémindar has 

brought a suit for a share of weighment dues 
realized by defendants as licensees on his land used 
as basar, the suit does not lie in the Oivil Court 

but in the Revenue Court. Noor MOHAMMAD 9. 

TLaLLoo All. 572 
= 8. 79—Zamindar refusing settlement first 
offered to him allowed to retain possession of 
lands held by him—Whether tenant under Agra 
TANGAN Act— Whether liable to ejectment under 
8. 79. 

Where samindars of certain village who refused 
settlement which was first offered to them but are 
allowed'to retain possession of the plots of which they 
were in cultivatory possession on a rental to be fixed 
by the Settlement Officer, they are “excluded pro- 

rietors” within the meaning of s 74, U.P. Land 

venus Act,and must therefore be regarded as rent 
paying ex-proprietors in respect of the land which 
was in their cultivatory holding. Thus their position 
being analogoug to that of ex-proprietary tenants, 
they are tenants within the meaning of 

Tenancy Act, and as such, they are liable to ejectment 
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‘Agra Tenancy Act—conceld. 


under s 79, Agra Tenancy Act. THAKUR” GATASRAN 
NARAYANJI MAHARAJ v. GHANSHIAM All. 577 
ss. 132, 200—Kabuliyat executed ‘by 
mortgagor tn favour of mortgagee taking lease of 
mortgaged property asthekadar—No deed of lease 
executed by mortgagee—Suit by mortgagee for theka 
money, tf can be treated as one for compensation’ 

or use and occupation. aa 

Vhere a mortgagor has taken lease of the 
mortgaged property as thekadar and has executed a 
kabuliyat in favour of the mortgagee agreeing 





_ to pay a certain sum of money to the mortgagee 


every year but no lease as required by s. 200, 
Agra Terancy Act, has been executed by the mort- 
gagee, the suit brought by the mortgagee for theka 
money under’ 8 132 may be treated as a suit for 
compensation for use and occupation. Mrr SINGH v. 
RAGHUBIR SINGH All. 873 ° 
8. 264—Serial No 14 of list 2 of Sch. II 
—Second appeal—Jurisdiction of High Court to 
effect by way of rule, amendment to provisions of 
Agra Tenancy Act—Memorandum of second appeal, ' 
if -must be accompanied by copy ‘of original 
Court's judgment. ; , 
The High Oourt has jurisdiction to amend the 
Tules in Sch. I, Oivil Procedure Oode. Ithas no 
jurisdiction, however, to effect, by way of a rule, 
an amendment to the provisions uf the Agra 
Tenancy Act Serial No. 14 of list 2 of Soh. II, 
Agra Tenancy Act, stands therefore unaffected b 
the proviso introduced into r. 1 of O. XUIL. 
therefore a party desires to file a second appeal 
in a suit under the Agra Tonancy Act, then his 
memorandum of appeal must be accompanied by a. 
copy of the judgment of the original Court Mauaray 
Ram BIJAI PeasaD SINGH y. RAM BHANJAN SINGH 
i All, 895 | 
Amendment. San Decree f 775 


Appea!—Abatement—Decree! for damages—Death of 
judgment-debtor after filing of appeal—Appeal, 
if abates~—Mazxim, actio personalis moritur cum 
persona, application of. f “3 
No doubt the general rule applicable to causes 

of action in tort isvembodied inthe maxim actio 

personalis moritur cum persona, but ‘that maxim 
cannot operate when the suit has ended in a dec- 
ree’ for damages so as to result in the abatement 
of the.appeal, where the judgment-debtor dies after - 
the filing of appeal. HARIDAS V. JAGANNATH DAB - 
Nag. 579 
— Finding of Bn — Appeal, ìf altogether 
barred, on question of fact. A Oe 
Thoegh ike trial Court is-in the best position to 
judge the credibility ofthe witnesses and a finding 
of fact should mot be lightly upset, the law allows 
an appeal on questions of fact because if-thisrule is 
made of universal application, it would practically 

debar all appealson questions of fact. Ko Po Sat 6. 

Ma Saw TIN > : Rang. 492 
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Arbitratlon —Misconduct —Error,of judgment— Held 
no misconduct. : 

The arbitrators through error of judgment allotted 
certain property which was Bn asset of uncertain and . 
fluctuating value, upon the basis of a gross over- 
valuation, to the plaintiff's branch of the family in-° 
stead of to all the branches according to their respec- 
Ted, thet this did not amount to misconduct within , 
the meaning of the law of arbjtration. Ras. KUMAR v. 
Sativa Prassp GUPTA ` e - Cal. 553 
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Arbitration Act (IX of 1899), 8.15. Bes ee 5 


Assam Court of Wards Amendment Act, 
1937, 8.10-C. Ban Government of India Act, 1935, 
6. 107 689 

Award—Haecution—Award filed in Oourt— It can 
be executed in same way as decree—Holder of 
award transferring his rights under it—He can 
execute it until transferee came in Court under 
O. XXI, r 16, Civil Procedure Code (Act V of 
1908)—Arbitration Act (1X. of 1899), s. 15, 

An award on being filed in Court is enforceable 
as if it ia a decree of the Court, although it is 
true that an award is not a decree. Heno all the 
provisions of the Code of Oivil Procedure applic- 
able to the execution of decrees apply to an award 
so filed. The holder of the award is therefore en- 
titled to execute the award although he may have 
transferred his rights under it to a transferes 
unless and until such transferee comes to the Court 
and applies under O. XXT, r. 16, Civil Procedure 
Code, Anata Natu Bosk v, MONMOTHA Natu Bosu , 
Cal. 652 
Benami transactlon—Facts that mutation and 

receipts were tn name of son, show that transaction 

was benani, 

Experience has shown, that frequently benami 
transactions are entered intojin India for no apparent 
reason. 

Parents usually make provision for the education 
and maintenance of their children, but they do not, as 
a rule, make gifts of Property to children for such pur- 
pose. ‘They may set de property for such a pur- 


pose, but they do not, as a rule, gift the property to the 
child. ; Sanpao KARAN SINGH y. USMAN ALI Kaan 
Pat 113 


Bengal Agricultural Debtors Act (VII of 1936), 
83. 2,,8. Ses Bengal Agricultural Debtors Act, 
1936, s. 40 118 

< — 8. 18—"Debt,” meaning of—Inquiry under 

-@. 18 (1), if refers to character ot liability. 
Per Mukherjea, — The word ‘debt’ in 5.18 (1) has 

the same meaning that is given to it bys. 2, cl. (8) of 

the Act, and the enquiry contemplated by this section 

18 not one as to whether the liability amounts to a 

debt at all within the meaning of the Aot but whether 

a debt asdefined by the Act and which is alleged by 

the party to exist, exist asa fact and if so, what is its 

amount. The word ‘existence’ cannot have reference 
to: the character of.the liability. Nur Muy. NOAKHALI 

Nats Bang, LYD., NOAKHALI . Oal,118 

A — 88. 33, 34— Ss. 33 and 34 are complementary 

— Liability ceastng to be debt when suit commenced 

in Civil Court vil -Oourt, if should stay 


ings, 

ections 33 and 34 are complementary sections, 
Section 33 contemplates a case when aH BA pliodi 0 
has-been made before the Debt Settlement Board 
prior to the starting of a suitor proceeding in the 
ivil Court and this seotion imposes a bar upon the 
Civil Court and precludes it from entertaining any 
such suit or application Section 34 on the other 
hand, applios to cases where a suit or proceeding ig 

8irea 
brought to the notices of the Debt Settlement Board 
when an application for settlement of debt is mada 
re, it. In order that „the Civil Court might be 
d upon to exercise its powers under s. 33 ors 34 
of the Act, it is necessary under both these sections 
t there must be a suit or roceeding pending in 
respect of a- debt. If the liability had ceased to be 
a debt at the time when the ‘suit or proceeding was 
commenced inthe Oivil Oourt, it cannot be Mid that 


any suis or-proceeding in respect of any debt was 
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started in a QOivil Court and tis fact ig . 
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pending before such a Court and neither of the sections. 
obliges the Civil Oourt to stay its handunder such 
circumstances. NUR Mu v., NOAKHALI Bang, Lo. 
NOAKHALI Oal. 118 
— 8. 34—Oourt receiving notice under 3. 34 
after property is sold in executton to stranger 
but before payment by him of full purchase, price— 
Debt, whether pending at time— Proceedings, tf 





The proceedings in respect of the debt would-be 
deemed to be pending in the Court on the date of the 
receipt of notice by the executing Court, under s 34, 
Bengal Agricultural Debtors Act, when such notice 
is received by the executing Court “after the prapesty , 
has been purchased by a stranger at an execution sale) 
and he has deposited 25 per cent. of the, pprchase: 
price but before the balance is paid into Court, as , 
no question of the decretal debt being satisfied poor 
in whole or in part arises until the sale price in full is. 
deposited in Court. Merely because a sale in execu-. - 
tion has taken place, the debt ig not wiped out nor 


set-off or appropriation. of-p 
it, BHABANI OnARAN Law v. BAIKUNTBA Saga 
Cal. 646 | 
8. 34—Notice under s 34 received by Court 
after execution sale—Application by decree- . 
holder moving Court against stay order made in 
time—Subsequent application by auction-purchaser 
to be made party made out of time, whether can be’ 
allowed. DE 
Where the executing Oourt receives notice under. : 
s. 34, Bengal Agricultural Debtors Act, to atay the. 
procera nes after the execution sale has taken place; : 
the decree-holder is competent to move against the ` 
stay order without pong ee auction-purchaser as a “ 
party. Hence if the dearee-holder's application. 
against the stay order is filed in time, subsequent. - 
application by the auction-purchaser to be made a 
party, though filed out of time should be allowed, -88° ` 
the application for joining the auction-purchaser as 
Baty iG made not because the auction-purchaser is & 





necessary party but in order that the matter may. be 
decided in the presence of all parties. BHABANI 
Onaran Law v. BAIKUNTHA Sana 
——8. 34—Receipt of notice under s. 34—:. 
Jurisdiction of Civil Court to decide whether “debt” . 
is oneas defined in Act— If it is not such debt, it.. 
should not stay proceedings. Pie PO 
The Oivil Court after receipt of notice under s, 34,. 
Bengal Agricultural Debtors Act, has jurisdiction to” 
enter into the question whether the debt, in respect of. 
which the proceeding is nding before it, is a debt 
within the meaning of i. (8) of 8. 2. In deciding. 
this, the time when the notice under s. 84 is i : 
should be taken as material and if it finds that 
it does not come within that definition, it should not 
stay proceedings in pursuance of the notice, NU 
Mra v, NOAKHALI Nata Bank, LTD. NOAKHALI a 
Oal. 118 - 
- 88.40, 8, 2— Question whether person is 
debtor or n: t—Decision of Board—Revisional : 
authority. oe 
Obiter, per Mukherjea, J.—The Board is given 
exclusive jurisdiction to decide as to whether | 
or not a person is a debtor within the meaning 
of the Bengal Agricultural Debtors Act and is com- 
tent to make an application, under s. 8 of the Act, 
decision® of the Board in this matter oan be 
revised only by the appellate tribunal that is con- 
stituted under p. 40 of the Act: and the Civil Court 
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cannot exercise any concurrent jurisdiction in this 
matter. Nok Mu v. NOAKHALI Nata Bang, Lr, 
NOAKBALI Gal, 118 
Bengal Alluvial and Diluvion Regulatlon IKI 
-Of 1825), cl.-4—Scope—Accreted land held under 

Be opr hater other than that of parent holding— 

enefit of cl. 4, tf can be claimed by raiyat. 

The provisions of cl. (4) of the Regulation XI of 
1925, contemplate thatthe parent holding and the 
accretion shall: together form one single holding and 
that the estates of the occupier in the accreted land 
shall be exactly the same astheestate which he 
enjoys in the parent holding. This is not possible 
. Where.the accreted® land is held under proprietors 
other than the proprietors ofthe parentholding, and 
the parent holding and the accreted land cannot 
form one single holding and must be regarded ag 
separate holdings, RAMABBAY Prasap OHAUDHURY Y. 
RAMBUBAT SINGH 
Bengal Court of Wards Act (IX of 1879), 

8.1(3), as amended by Assam _ Courtof 

Wards Amendment Act, 1937. Sas Government 

of India Act, 1935, s. 107 ; 689 
Bengal Food Adulteration Act (VI of1919), 

ss. 4, 6—Presumplion that mustard oil is not 

genutne—Rebuttal of—Accused, if can be tied down 
to any particular method for his defence—Pre- 
sumption held rebutted. 

The contention that the presumption that the 
mustard oil is genuiue can only be rebutted by 
following the oil from the mustard seeds through- 
out the process of manufacture right up to its 
arrival in the shop of the accused and. `demons- 
trating that no deleterious subetance had been in- 

uced, is wrong. There is no warrant for the 
proposition that the accused person can be tied 
down to any particular method for establishing his 
defence. It is equally wrong to argue that when 
the accused shows that none of the common adul- 
terants was 
resumption has been rebutted. The presumption 
$ rebutted if the accused calls evidence which 
satisfies the Court that the article in question is 
derived exclusively from mustard f 

Where the analysts have found that the saponifi- 
cation value was excessive, the presumption that 
the oil was not genuine mustard oil should be 
raised. But where it has been proved that none 
of the common adulterants was present and the 
Ohemical Assistant in the Government Test House 
who made the analysis has formed the opinion that 
the mustard oil was genuine explaining that differ- 
ent mustard seeds: give different saponification 
vala owing to the peculiar properties of the seeds, 
the presumption is rebutted. SUPERINTHNDENT & 
REwEMBERANOCBR OF' LEGAL APFAIRs, BENGAL 9. KBHITISH 
CHANDRA BANARJEE 
8. 14 (2)— Certificate 

Presumption of correctness. 

Under s. 14 (2) of the Bengal Food Adalteration 
Act, the. certificate of the analyst is made evidence 
without formal proof, but there is no presumption 
that itis accurate, SuPsRINTSNDENT & REMAMBRANOER 
oF Lucan Arras, BENGAL v. KBHITISH  OHANDRA 
BANERJHE Cal. 423 
Bengal Land Revenue Sales Act (XI of 1859), 

8. 37, Proviso — Wealthy inhabitant of town 





of analyst— 


carrying on business and not cultivating land nor 
taking land for cultivation — Only fruite and 
flowers grown on portion of land — ther can 


invoke Proviso to s. 37 in his favour. < 


‘There being yo definition of a raiyat in Act XI af 


Pat. 838. 


Cal. 423 - 
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resent, the Oourt must hold that the > 
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1859, it must be read in its ordinary sense of a 
cultivator. Wherea wealthy inhabitant of the-town 
who carries on businees has not cultivated-the: land 
nor-has taken the land for purposes ofcultivation, he 
jg: not an agriculturist. Such a person cannot, there- 
fore, invoke the Proviso to s. 37, Bengal Land Revenue 
Sales Act in his favour, even if fruitsand flowers 
were grown on a portion of the land which is used 
asa garden house. AsHAMOTYI BASU v. BARBATOBA SEN 
Cal. 892 

8.37 (4) — Person holding land under 
another with latter's consent being liable to pay 
rent —Amount of rent ni determined and no rent 

id—Tenancy, tf created. 

i word ae | in s 37 (4) has been used, in the 
ordinary sense of a tenancy and though a tenancy 
must be based upon a contract, either express or 
implied, mere non-payment of rent is not conclusive 
to show that there is no tenancy. It is well-known 
that agricultural tenancies do {requently come into 
existence in Bengal without a definite stipulation as 
to the amount of rent payable, it being understood 
that the tenant would pay the amount of rent which 
ig customary or which ie fair and equitable Ifa 
man holds land under another person with his con- 
sent, either express or implied, and is legally liable to 
pay rent to the latter for the land he holds, a tenancy 
will be constituted, even if the amount of Trent ig not : 
determined, and no rent is actually paid. Asaa- 
wort BASU v. SARBATOBH BEN : Cal. 892 
Bengal Municipal Act (XV of 1932), s3. 34— 

“ Blactoral roll” refera to whole of Municipality. 

The “electoral roll refers to the whole Manicipa- 
lity and any person whose name is on it, is entitled 
to make ‘a complaint under 8. 34, Bengal Municipal 
Act. 16 does not refer to voters list of a particular 
ward in which election has taken place ALI HAIDAR 
y. UPANDRA Natu KUNDU Oal. 451 (b) 
8. 34— Period of 14 days relates to offences - 

; ction with electton 

The period of 14 days relates to offences commit- 
ted in connection with an election and the shorter 
period of 7 days to other offences. Atr_  HAIDAR.t, 
Uranpra Nata KUNDU Cal. 451 (b) 

8. 71 (2)—Prosecutton must prove date of 
offence— Offence under, tf continuing offence. 

It is the business of the prosecution to establish on 
what date the alleged offence under a 71, Bengal 
Municipal Act, was committed. 

Offence under s. 7!, isnot a continuing 
BHAGIA v. Onrrtacona Muntorpanity Cal 585 (a) 
Bihar and Orissa Municipal A (VII of 1922), 

24)—“Road", meaning oj. 

Tee ee of the definition in s. 3 (24), Bihar and 
Orissa Municipal Act, a “road” includes on both sides 
of it the draifs or gutters and the land up to the 
defined boundary of theabutting property. Patna 
Orry Moniorpaity v. Dwarka PRASAD Binna Pat. 52 

s. 62— Power of Municipality to dispose 
of by lease strip of land on the side of road under 

s. 69, if unrestricted —“Any land” in s. 62, sf in- 

cludes rofids—Powers of Commisstoner under s. 62 

-There is no exhaustive defin#ion of “land” in the 
Act, and the phrase’ “may sell, lease, exchange or 
otherwise dispose of any land,’ in s. 62 are wide enough 
to cover “road”: but even if it be held that the word 
“land” does include a road, yet the Municipality, 
has not an unrestricted right to sell suchroad, At 
its very highest,-the power given to the Municipality 
by a. 62isto sell, lease, exchange or otherwise dis- 
pose of afy land not required for any of the purp8ses 
ofthe Act, Ifsuoh land ig still reqyired for any of 
| e 


4 








offence. 
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the purposes of the Act, then it cannot be disposed of 
under the powers given bys 62 : 

pality makes no effort to show that a strip of land on 
the sidelof a road is no longer required for any of the 
purp7sés of the Municipal Act, it cannot be ‘disposed 
of udder a, 62, Where a road is still required asa 
rosd; the Municipality have no right to sell it under 
the powere given by s. 62 

Section 63 empowers the Commissioners to dispose of 
land whether acquired by them or whether such has 
become vested in them by reason of s 58. Patna OITY 
MUNIOIPALITY v DWARKA Prasad SINHA Pat. 52 
8.172 (f)—Cl. (f) 8.172 must read with 

ing clauses. 

Clause (f) of 8.172 of the Act must be read with the 
preceding clauses, PATNA City MUNIOIPALIY v. 
DWARKA PRABAD SINHA Pat. 52 
— - 8.172 (f)—Commissioners, if can sell any 

blis road under s 173 (f). = 
ection 173 (7) does not empower the Commissioners 
to` sell or lease permanently any public road Patna 
Orry MUNIOIPALITY v. DWARKA Perasan Stnua Pat. 62 
—— 8. 18 5 — By-laws uncer s. 185-—Muntcipality 

‘cannot grant lease for more than one year—Right 

of access to public road, of ownerof land abutting 








t 


‘tt -Infringement of —E fect i 

By-Laws made under s. 185 and published under 
Government Notification No. 2374 L. 8. G., dated 
February 27, 1932, restrict the rights of the Munici- 
pality to grant licences. Inno case can they grant 
a license for the erection of any permanent booth or 
stall, and the maximum period for which they can 
grant’a licence for a temporary booth or stall is one 


year. Where the Municipality have granted a lease for ' 


five years with powers to renew which gives the lessee 
aright to erect permanent structures for the sale of 
petrol, the lease is beyond their power. 

The owner of land abutting & road-way is entitled 
to access to that road-way at all points on his boundary. 
Where by an illegal action of the Municipality, in 
granting lease of the portion of the road-way, and the 


lessee erecting permanent structures on the land, such ` 


an access is stopped, it amounts to a serious infring- 
ment of one of the most valuable rights, namely a 
right ‘of access to the highway along the whole 
length of their boundary; and that being so, the 
owner is entitled to insist on the removal of the 
structures. Patna City MUNIOIPALINIY v, DWARKA 
PrasaD SINHA Pat. 52 


Bihar Money-lenders Act lil of 1938), s. 11— 

Applicabtlity—Section, if ultra vires. 

Section 11, Bihar Money-lenders Act of 1932, being 
repugnant to the earlier Sa ey is void to the 
extent of the repugnancy and therefore, it cannot 
be applied to the mortgage transaction laag before it 
was enacted, Ramesuwar DAYAL SINGH v. RAM Das 
Sanu Pat. 597 


Bihar Money-lenders (Regulation of Transac- 
tions) Act (VII ‘of 1939), ss. 13,14—Applic- 
abiltty to mortgage 6. 

` Sections 13 and-14 of Bihar Money-lenders Act 

(VII of 1939), apply to mortgage decrees and sales 


thereunder. Razia BEGUM v KRIsHNADRONARAYAN 
MALTHA a - Pat 134 (a) 
——_— 88. 13, 14—Sections, whether retrospective 

e-Right of judgment-debtor under, to demand 


proper taluation of pronen ien put to sale. 

ion 13 ae well ass. 14 of the Bihar Money- 
lenders (Régulation of Transactions) Act: (YII of 
1939) (which correaponds to s. 17 of the pfevious 


Act) are retrospegtive in the sense that: they apply 
LA 


Where the Municl- | 
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Bihar Money-lenders (Regulation of Trans- - 


actions) Act—conold, 


to proceedings pending at the. time’ when the :Act 


came into force. ; 


4% 
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These sections confer certain valuable: righte on: 


the judgment-debtor and the judgment-debtor is. 
entitled to make an application on the date fixed far 


the sale ofthe mortgaged properties, in which after - 
stating that if a proper estimate and valuation be | 


or 8 items are sufficient in value for the satisfaction 
of the decretal amount he asks the Oourt to value 
ne Pio parties under as, 13 and 14 and to say the sale. 


ade of the properties, it will bs found that only 2 - 


ere anapplication is madeunders, 16 ofthe ~ 


old Bihar Money-lenders Act of 1988 but the Goutt: 
decides that s, 16 not being retrospective has-no. 
application and dismisses the application dnd the 


F. 


judgment-debtor goes in appeal but in the meanwhile - 


the Act is replaced by a new Act of 1939 wherein’ 
8. Lô ofthe old Act isre-enacted in s. 13, which is 


retrospective, even though this new Act was not in- 


force at the time'when the proceediigs were before 
the: lower Oourt,the case must be decided as if that 
Act was in force at that time. MAHABIR SABAN 
Prasan SINGH v. LAOHHAMI Sao Pat. 64 
Blhar Tenancy Act (VIII of 1885), 8. 179— Lease 
made ın accordance with provisions of a. 179 is 
-valid—Clause in such lease that on nompayment 
of rent landlord would have right to re-enter ia 
valid and can beenforced.  ~ 


Section 179, Bihar Tenancy Act, is by ita terms : 


an exception to the law as laid down in the earlier 
sections, and that being ao, any lease made’in' 
accordance with its provisions is valid; the parties 


to the lease are at liberty to make their own terms ` 
whether such terms were consistent or not with the - 


general provisions of the Bihar Tenancy Act. They 
are fully entitled to agree that the landlord should’ 
have -a right to re-enter on non-payment of ren 
and, therefore, sach a clause is perfectly valid an 
can be enforced by a suit at law. MUHAMMAD HASBAN ` 
v. BAIDYA Nata Sanay Pat. 605 
Bihar Tenancy Act (VIII of 1934), ss, 20, 21,25 
—One co-sharer managing property of other co- 
sharer and settling newly-formed land with 
‘ ralyats tngood faith and for benefit of whole 
estate—Acquicecence : by other co-sharer—Raiyats 
accepting settlementin good fatth and acquiring 
occupancy rights under ss. 20 and 21—Thetr posi- 
tion— Whether can be ejected except under s. 25. 
Where one of the co-sharera who is managing ths 


` 


1 


property of the other co-sharer hns made settlement '- 


of the newley formed waste landfor the purpose of 
reclamation in good and for 
estate as a whole, and the raiyata in good faith 
accepted settlement from the estate, and the other 
co-sharer has acquiesced in:the settlament when it 
was made, the position of the ratyats cannot be- 
worse than what it would-have buen if proprietors 
had accepted rentin good-faith from a tespasser in 
actual occupation of the land. When they obtained 
settlement in this way, they became raiyats and 
after occupation for twelve yeare they acquired an 
occupanay right bythe operation Of the provisions 


the benefit of the ` 


a 


i 


ofthe Bihar Tenancy Act, and under B. -25 of-the’: 


Act, they cannot beejected excepton the conditions 
reacribed by that. section. Ramasray Peasin- 
HAUDHRY vV. RAM BURAT SINGH Pat. 838 

—— 8.153—Landlord relieving jeth-raiyat of 
his duttes—Question whether tenants are liable to 
pay rent rate after deduction of amount of 
muafi, ts dispute regarding amount of rent—Claim 
of tenants that kolding. : is other than. occupancy 


a 


* 
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holding, — Whether raises question relating ‘to 
tnierest tn land—Second .appeal, if admuasible 
_ under s. 153. - =- 
Where the jeth-ratyat has been relieved of his 
duties by the landlord, the question whether the 
tenants are liable to pay rent at the full rate or ata 
Tate after deducting the amount of mua/fi, should be 
“treated as 8 dispute regarding the amount of 1ent 
annually payable by the tenant.. Where the claim 


of the tenants amounts to this, that their holding® 


-ig something.other than an occupancy holding, that 
“they hold under a grant burdened with service ; and 
„the dispute regarding the status of the tenants raises 

a question, relatigg to an interest in land, secdnd 


apem ig admissible under.s, 153, Bihar. Tenancy Act, 
Dwanka Dass v, BaBKaU MAHION Pat.308 F B 
Bill of landing. brze Shipping 226 


` Bollers Act (V of 1923), 8. 2 (b), Ben Boilers 
Aof, 1923, s. 23 488 (b) 
"———_ 88.23, 2 (b;—Tin canister with capacity 
of more than 7 gallons kept on brick furnace 
and generating’ steam under pressure falls within 
definttion of botler— Use to which steam s ultima- 
tely pul ts trrelevant—Person using such con- 
anc without certificate can be convicted under 
8 

- The clear meaning of the definition boiler in 
p.'2 (b), Boilers Act 1s that the definite and clear object 
ofa contrivance should ‘be to generate steam under 
pressure, A contrivance used at a dauy to clean 
_ and sterilize utensils used for keeping milk and other 
products, consisting of aclused tin canister with 
‘a capacity of more than 7 gallons with two stopcocks, 
‘one on the top and the other at the bottom placed 
‘upon a brick furnace and generating steam under 
pressure, falls within the purview of the dennition of 
"boiler. ‘he use to which the steam 18 ultimately put 
‘is quite irrelevant to the issué, A‘ persun using 
sach'a contriyance without the necessary certilicute- 
can be convicted‘under a. 33, Boilers Act. A. 38. 
‘AGARWAL V, JUMPBRUR i “Ali. 488 (b) 
- Bombay Children Act (Xili or 1924), 88. 23, 32, 
' 51 (3)—rowerof High Court, at any time before 
expiration of term oy détention, to extend period 

of detention. A ' i i 
, Lhere-is no limit of time within which an applica- 
“tion ior revision must be made, and it canbe made 
under s, 5l, Bombay Uhildren Act, at any tıme before 
‘the expiration of the term of detention limited in the 
order. High Uourt has, therefore, jurisdiction any time 
before tho expiration of the term of detention limited 
in the order under 8. 23 to extend the period of 
detention, provided the extended period does not 
exeeed the limit specited in B. “32. EMPHROB v, 
“MauoMHD -ÍSLAM ABDUL AKUR Bom, 205 


“Bombay District Police Act (IV of 1890), 8. 48 
(1) (a;—kules under, publwhed on July LY, 1934, 
jor Ahmedabad— k. I—bk, 1,17 Ultra vires on 
ground thai ts deais with those who have contem- 
plated processton, and not with those who huve 

. formed processton and that tt involves prohibition 


of procesaions, 

‘he rules under s. 48 (1). (a), Bombay District 
Police Act must be made betore the proceasions 
are contemplated, since ıt 18 obvious that after the 
assambly or procession bas actually been constitut- 
ed, the Police cannot proceed. to make rules, “They 
. mus; Make the rules with reterence _to possible 
“future events, Bus. the rules as made cau only 
Teguiate the ‘conduct of persons us members of 
pesemblies.and processions. Kule 1 does deal only 
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“yt 


“with the édnduot of persons constituting proces- 


sions, Such persons cannot go. in procession along 
a street within the Munici limits of Ahmedabad 
without a pass. No doubt the rule involves that 
& person requiring a pass shall apply for it before 
- the: procession reed starts ; but the actual pro- 
hibition under the rule is against some action by a 

ergon who is at the time a member of an assemb- 

y or procession. Therefore, there is no objection 
to the rule on the ground that it deals with those 
. who have contemplated a procession and not with 
those who. have formed a P eoon The other 
objection that the rule prohibits. a procession alto- 
gether, is not tenable. There is no prohibition 
against the forming of an assembly and the starting 
of that assembly into motion which would consti- 
tute a procession, provided that the procession does 
not proceed slong streets. There must be many 
open places in the limits of the Ahmedabad Muni- 
cipality ‘and five miles beyond, in which processions 
can be taken without a pasa, but -if they are to be 
“taken along a street, where the Police necessarily 


have to control trahe, a pass has to be produc- 
ed. DINKAR KRIS ,NALAL MBTHA v, BMPAROR : 
i : ' Bom. 203 


Bombay Hereditary Offices.Act (lll of 1874 
- 8. 9. Bee Bombay Revenue Jurisdiction Act, 187 
8 4 (a) . : i 633 


-Bombay Prevention of: Gambling Act (IV of 

1887), 8. 7—Presumption under, nature of 

W hen arises and how rebutted. - ; 

Section 7, Bombay Prevention of Gambling Act, 
as amended, provides that in certain events the house, 
roonr or place -raided under s. 6 shall be presumed 
to be’ used as a common gaming house until the con- 
trary 18 proved. „There aretwo events on which that 
presumption arises. The first event is when any in- 
‘sthrument of gaming’ has been seized in the house, 
root or’ place entered under s. 6 or about’ the person 
of anyoue found. therein, There 18 no” particular 
difficulty ‘in determining when that event occurs. 
' All that the Court has to do is to see -whether the 
documents and things found im the house raided fall 
within the delnition of “instruments of gaming.” 
If they'do, then the presumption arises. ‘I'he other 
event'is more difficult tot determine. The occurrence 
“of that event requires two things to be proved, first, 
‘that something has bean seized, which 1s other than 
ab instrument of gaming, and secondly, that the 
Police Officer had reasdnable grounds for suspecting 
that the thing so seged was an instrument of 
gamiug, When these two things are proved, then 
the Uourt must “presume that the house, which has 
been entered, was used as a common guming-houss 
untul the cogtrary 18 proved. But obviously if the 
only evidence of the house being used asa common 
uminy-house liesin the seizure in the house of some- 
thing which 18 infact not an instrumentof gaming, 
although the Police Officer had reasonable grounds 
for ‘suspecting that ıs was an instrument of -yamuing, 
then therees no evidence of such user andthe pre- 
sumption 18 rebutted. Tne presamption arising in the 
eeound event specified in s. 7 must alwaysbe still- 
born, .because 16 18 rebutted by proofot the wry 
event which gives it birt, namely seizure of some- 
tlung other uan an instrument of gaming. The 
gecoud event can only arise, when ıt 18 proved that 
the thing which was found in the house raided was 
not an wetrument of gaming; and, directly. it is 
proved,the evidential value of the thing foumd is 
destroyed, KMPAROR. Y, NATHALAL VANMALI Bom. 252 


. Hi 


Bombay Revenue Jurisdiction ActkX of 1876), 
s. 4 (a)—Collector refusing to set aside 
alienation of watan property made before Bombay 
Hereditary Offices Act (LII of 1874) under s. 9, 
of that Act~-Subsequent suit tn Otvtl Oourt for 


possession of alienuted property, tf barred under 


8, 418). > 
Where the Collector, under s. 9, Watan Act, re- 
fuses 'to set aside an alienation of watan prope:ty 
- made before the Watan Act was passed, such an 
order: can be ignored and a subsequent suit ina 

Olivil Court for -possession of the alienated watan 

property is not barred bys, 4 (a) of the Bombay 

Revenue Jurisdiction Act. WasupBy VisHnu Dgsu- 

PANDH v. PANDU VITHU YADAV Bom. 633 


Burma Laws Act (XIII of 1898), 88. 11, 13 (1). 

Wan Oivil Procedure Oode, 1903, s. 100 492 
———— 8.13—Ohinese Buddhist husband and 

Burmese Buddhist wife—Divorce between—Parir- 

tion of proparty—Law applicable. 

Where Burmese Buddhist wife demands a partı- 
tion of property on divorce from her Obhuinese 
Buddhists husband, there is no prima facie ground 
for applyimg the personal law of the man and dis- 
regarding the personal law of the woman. It is 
the community or religious denomination to which 
the parties belong by which the personal law 
which forms the rule of decision in the case has to 
be ascertained. But the personal law of the hus- 
band is not adtdem with the personal law of the 
wife. In the absence of any sufficient authority 
ethor Judicial or legislative to show that either the 
Ohinese customary law or the Burmese Buddhist 
Law should govern the question as to the respective 
interests of the Chinese Buddhist husband and the 
Burmese Buddhist wife in the property held by 
either or both, the question as to the division of 
property between the parties upon divorce 18 to be 
uecided according to justice, equity and good oon- 
Bcience under s, 13 (3), Burma Laws Act, Ma Tin 
' v. Ko SEIN Hons Rang. 665. 
i — 8,13—Ohinese Buddhtst ts, Buddhist. 

A Ohinese Buddhist 13 a Buddhist within the 
meaning of that term both ın s. 13, Burma Laws Act, 
and inthe Succession Act. Ma TIN g. Ko SAIN Hons 


- Rang. 665 
Burma Prevention of Crimes (Young Offen- 
` dersy Act dli of 1930), 8. 16 (e)—Urime by 


juvenile an isolated one dus to his losing selj- 
control under certatn circumstances —Accused not 
subjected sn his normal life to undesirable in- 
fiuences— He need nor be sent to Borstal School. 
Where it appears that the crime which the 
juvenile has committed 1s an isolated one due to 
“his losing self-control in a set of special circum- 
stances, and where the Juvenile 18 not shown to be 
subjected in his’ normal life to undesurable 
influences, ıt is mot necessary that She should’ be 
detained in a Borstal School. These schools are 
introduced for the training and care of young 
persons who, are by their circumstances, likely to 
enter upon a lifeofciime, Mauna Tin HLAING v. 
T» Kina | o Kang. 464 


Burmese Buddhist Law—Applicability— Marriage 
of Chinese Buddhist in Burma— Law S 


Guccesston where. such Chinese Budahıst dies 
intesiaie in Burma—How governed. 
As regards valıdıty of tne marriage between 


“Ohinese Buddhists contracting mairiage in Burma, 
the. Burmese Buddhist Law 18 applicable as the 
lex loci contractus, but as .egards inheritance or 
sucvession to the estate of Ohinese Buddhest dying 
- yntestate in Burma, the Chinese customary law 18 
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Burmese Buddhist Law—concld. 


applicable asthe customary law of the Ohinese 

Buddhist. Ma TIN v. Ko NEIN Hone Rang. 665 

— Husband and wife have equal rights in 
jotntly acquired property. a. 
The law as regards the rights of the Burmese 


. Buddhist husband and wife in their jointly acquired 


property ia that they have equal rights in their 
hnspnzon or joimtly acquired property. U Bo 
Mauna p. J. Tuox kang, 622 
————-Succession—Out-of-ttme grandson, claim 
of—Such grandson being eldesi chtld of grand- 
parents —Whether entitled to equal share with 
uncie tn estate of his grandparents — That his 
“parent was orasa cAtid, 17 musg be established— 

Hidest chtld dying tn infancy and survived by two 

brothers —. Bider of them is eldest for the 

UT P0se. i 

The claim of an out-of-time grandson to m- 
haritance does not arise through his acquisitfon of 
the interest of an orasa at all, 1t 18 an independent 
right of inheritance, 

Under the Burmese Buddhist Law an out-of-time 
grandchild or out-of-time grandchildren who are 
entitled to an equal share with an uncle or aunt in 
the division ‘of the estate of the grandparents are 
the child or children of “the eldest child of the 
grandparents, Jt is not essential to the success of 
their claim to sucha share that their parent who 
predeceased either one or both of the grandparents 
was the orasa child, and all that ıs necessary to 
show is that their parent was the eldest child of the 
grandparents. Where the eldest child was a son and 
died in 1ifaucy being survived by two brothers, the 
elder of the two is eldest for the purpose and his 
bun 18 entitled to equal share with Lis uncie in the 
estate of hisegrandmother. Mauna Paik p. MAUNG 
‘lua SHUN fang. 561 
C. P. Debt Conclilation Act (il of 1933), 88. 7-A, 

12 (1)—5. 7-A, tf retrospective—Sectvon not apply- 

wng—Civil Uouri, whether has right to decide: 

whether fucts necessury tu constitute 40 per cent, 
“rule are present or not. i 

Section ` 7-A, O. P. Debt Oonciliation Act, has no 
Tetlospective operation; where that section does not 
apply, the Civul Courts have the right to determine 
Wuether the tacts mnecessaly to constitute the 
40 per cent. rule mentioned in 8. lz (Ll) are pre- 
Bent or not. NSADAsHBO Kal v, RooFOaAND Nag. 719 

88.12 (1),12 (2)—"Amounts"” ın 3, 12 (1), 
whether contemplates both ltabiltsies as well as pay- 
ments tn kind. 

The word “amount” in s. 12 (1), O. P. Debt Oonci- 
liation Act, is used in a wider sense than usual aud 
it ancludes the total quantity of the debtor's Lubiulyies 
in cash or ın kind, Oonszquently, the peyment of 
these amounts” can also be either ın Cash or in kind, 
The word “amounts” x not limited to sums.of money 
and both lhabilities as well as payments in kind are 
contemplated. SdkRIDHAR V. NARAYAN Nag. 864 

8.13—Puyment can be agreed to be made tn 
cash or kind—Amount made payable tn cash — 

5. 13, applies—J/urisdiction of Ctyri Court, when 

arises—A mount payable in kind—Agresment when 

enforceable as deorece of Crati Court, 

The settiements contemplated by the 0O. P. Debt 
Oonciligtion Act, are not iestricted in their scope 
and payment ot the debts can be agreed to be muds 
Əıther ın cash or in kind, and if the “amounts” due 
ure made payable ın cash, then the provisions of 
6. L3 ure atiwucted and 1n that case the -jurisdiction of 
the Onvil Oourts does nor. arise until the provisions 
of s, 13 (3) have been compled with; but 1f the amounts 


` 


Vol. 184] 


0. P. Debt Conciliation Aot—oonold, 


are payable in sis then the agreement is enforceable 
as a dearee by the Civil, Courts the moment it is 
registered. A suit for specific performance of the 
contract is not necessary. SHRIDHAR v NARAYAN 
Nag. 864 
. 8. 15—Debts due to creditors accepting 

Faw less than 40 per cent.—Issuing of certificate 

under s. 15 is without jurisdiction. 

Where the debts due to the creditors who accept- 
ed the award do not come to the necessary 40 per 
cent., Debt Conciliation Board áots without juris- 
diction in issuing certificates under s. 15 and the 
oreditors are eùtitled ` to nies ‘their remedy in a 
Oiwil Oourt in thé ugual way. Sapasuzo Rar y. 
RooPosant Nag. 719 
C. P. Land Revenue code (Act Il of 1917), s. 80 
Dees ` not apply to year to year 


tries. 
Section 80, O. P. Land Revenue Code, deals with 





settlement decisions only and does not apply to — 


year.to year khasra entries made by the patwars. 
BABA RAMOHANDRA Komriv. Konpdoo JAGNA WADEHAI 
Nag. 797 

C.P. Local Funds Audit Aot (IX of 1933), 
. 88 8,13—Otvil suit, whether maintainable when 
ocedure laid down inss, 8 to 13 is not fol- 


‘There is nothing in the Local Funds Act to in- 
dicate that the prdcedure laid ‘down in it is ex- 
clusive or must -necessarily be followed before a 
civil suit is launched. A civil suit can therefore 
be fil even: if procedure laid down bysa.8 to 
13, of the Act is not followed. Tas AMRAOTI Town 
MUNIOIPAL COMMITTEE, AMRAOTI p. MINAMAL MANBHAR- 
DAB AGARWAL Nag. 494 


C. P. Municipalities Act (ll of 1922), 8. 25— 
' Rules under—R. re ntation on 
‘ behalf of ‘Commities, prohibited— ppeal to Local 
Government || by dismissed employee—Committes 
represented by Counsel but no sanction obtained— 
Members held liable for payment made to him. 
Rule 7 of the Rules made under a. 25, O. P. Muni- 
cipalities Act, makes no provision for representa- 
tion on behalf’ of the Committee but only for ‘the 
employee in ‘special Gases. oupegin of Counsel for 
thé Oommittee being outalde af the rulés 
‘would certainly require special sanction’ which oan 
justifiably be applied for. only in extraordinary 
circumstances. 


“Where ih endhêré in an appeal by a dismissed 
employee to the Losal ‘Government against his 
dismissal, the members of the Municipal Oommittee 
engaged a Counsel to represent, ‘their ‘Case without 
getti sanction and paid him: 

Held that the members ‘were liable for the pay- 
ment made to the. Counsel.” ‘Toa AMBAOTI Town 
MUNICIPAL ComMiTraa, AMBAOTI 4. MAL MANBAAR- 
DAS AGARWAL Nag. 494 
8. 85—Rules under—R. 1—Amount recover- 





Municipal Commit re no er o levy tax 
except at the ct hia a ao poyer d MUNICIPAL 
OouMITTAR, NAGPUR i 


Nag. 489 
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Calcutta Munlolpal Act (Ill of 1899), 538— 
Suit against Corporation or Municipal Officer in 
respect of acts purporting to be done under Act 
—Notice, tf required. 

Upon proper onstruction of s. 538, Calcutta 
Municipal Act, the limitation or qualification “in 
respect of any act purporting to be done under this 
Act” occurring in it apply also to the Oorporation 
or any Municipal Officer or servantand not only to 
persons, “acting under the direction of the I- 
poration or any Municipal Officer or servant, 
consequently, for a suit a ele the Corporation; 
notice contemplated by s. 5 nly required, if 
the suitis in respect of acts purporting to be done 
under the Act. Any enactment which purports to 
limit the rights of:the subject must be strictly 
construed. If the Legislature had desired to 

vide that no suit of any kind should be 
instituted against the ration without notice, 
it could have so SA early and unambiguous- 
ly. Banno & Oo., . V. CORPORATION oF OALOUTTA 
Cal. 562 
8.538—Suit for money payable under 
contract done and material supplied and for 
compensation ‘for breaches thereof whether in 

“respect of acts purporting tobe done under Act— 

‘Notice; tf necessary —Inte ation of statutes— 

Statute purporting to limit rights of subject —Con- 


‘Bach issue arising out of the construction and 
application of s. 538, or of similar sections in 
statutes relating to the powers and obligations of 
public authorities, must be desided upon the facts 
and the wording of the section in each particular 
case barakan A speaking such or similar provisiong 
in statutes relating to the powers and obligations of 
public authorities do 
ex contractx. 

Oonsequently where the suit against the Corpora- 
tion is for money alleged to .be payable under 
contract done and materials supplied and for 
compensation for breaches of those contracts, the 
suit is not one “in respect of acta purporting to be 
done” by the Corporation under ths Act and is as 
such maintainable with revious notice to the 
Cor pora kb. BANDo & Oo., CORPORATION oF 

OALOUTTA Cal. 562 
Calcutta Municipal Act (Ill of. 1923),8. 364 (1). 

San Limitation Act, 1908, Sch. I, Art, 146-4 189 (a) 
Cantonments Act. (II Of 1924)—Taz under— 

Suit for refund—Ctivil Court, when has jurisdio- 





not apply to suite arising 


D. V. 


tion to decide whether it is or rightly 

‘levied—J urisdiction. 

Where the plaintif is deman a refund of 
the amount of assesament or tax levied under the 


Oantonments Act and, if the Qourt isof the opinion 
that the tax ig ultra vires of the Act, the Oivil 
Oourt will have jurisdiction. If, however, the Court is 
of the, opinion that the tax is intra vires, in that 
case it would not be open to the Oivil Oourt to go 
into the queation whether the tax is excessive or 
whether it has been sae leviéd. ABDUL GuaroR 
v. OANTONMENT BOARD, Lah. 469 
Cause of action — What is, is, explatned. 

“Q@use of action” means every fact which, if 
trayersed, it would be necessary for the plaintiffs to 
prove in order to support his right tothe judgment, of 
the Court. It does not comprise every piece of evi- 
dence which .is necessary to prove each fact, 
-eyery fact which: is peace to be proved to enti 
the plaintifis to a decree. lt is, in other vos 
Dan of essentiel facts which it is necess 

the pladntiff to prove before he can succeed if the 
suit. SazokuMAR BINGE v. BEOHAN Sines Pat. 714 


x 


Child Marriage Restraint Act (XIX of 1929), 
*8.10—Omission to hold preliminary’ inquiry — 
' Accused making no objection— Result of irial going 
‘against accused—Accused, if[can benefit by non-com- 

tance by Magistrate of provisions of 8.10. 5 
- The object of e. 10, Ohild Marriage Restraint Act 
is that no One should be harassed by a progecution 
under the Act until a Magistrate has satisfied himself 
by inquiry that there is a prima facie oase against 
him. The object of the preliminary inquiry is 
therefore to inquire whether there is a prima facte case 

or'not. If the accused objects to being tried until a 
preliminary inquiry is made, the Magistrate musi 

make such aninquiry, and if he proceeds in disregard 
of the objection of the accused, his order would be eet 
aside. ‘But where the accused makes no objection to’ 
the trial, he cannot, when the résult has gone against: 

him, showing that there was not only a prima facie 
case against the accused, but there was a substantive 
cise against the accused, benefit by an objection: 
which His entirely technical in its -nature, Harmar 
TIWARI v. 'ETWARI GOP Pat. 230 


Cninese Buddhist Law—Divorce—Wife is entitled 
to take away her jewellery and wearing apparel. 
Under the -Ohinese customary law the wife upon 

divorce is entitled to take her jewellery- and her 

wearing apparel away with her. Ma Tin v. Ko SRIN 

Hons l l Rang. 665 


Chota Nagpur Encumbered Estates Aot (VI 
of 1876),88 2, 12-A— “Holder” used in Act, 
. meaning of —Whether includes members of joint 
-Hindu family when entire estate -- is put under 
c- mandgement of Collector on application by karta 
i— Applicability of prohibitton mentioned in 
“8. 12-A, to other membere—Mortgage by them [with- 
- out sanction, validity. ; 
< Where an entire estate is placed under the manage- 
mentofthe Oollestor or some other officer under the 
provisions of the Ohota Nagpur Encumbered Estates 
Act, upon an applicationof karta of a joint Hindu 
family, governed by Mitakshara, such person being 
described as a “holder” in the notification under s. 2 
of- the Act, which reesion is used in the same 
sense as holder of land, the prohibition under g, 12-A 
applies not only to that persón ‘but also to other 
members of the joint‘family who were the owners af 
thé property at the time when the authorities assumed 
charge- on the application of- him who must be 
assumed to be acting as a karta with the implied 
authority of the other members. The word “holder” 
used in the Ohota: Nagpur Encumbered Estates Act, 
is: expressly “ubed to-mean ‘a’ land-holder who hasa 
title to the property in question as owner in posses- 
sion. -Itis a compendious“ way of describing the 
proprietors, or the owners of the estate which is going 
to be assumed charge of. It comprises every sort of 
roprietor, irrespective of his personal‘law’ whether 
bo is‘a Obristian: or a Muhammadan `o? is governed 
by the Dayabhag or Mitakshara School of Hindu Law 
Any kaa alan ‘partition cannot operate to remove 
that bar of superimposed- disqualification.’ - - i 
- Whérè the'kärta ofta joint Hindu -family consisting’ 
of ‘himeelf, his son and ‘brother places under g.-84in 
charge of the Deputy Commissioner, the-fafhily estate 
which’after his death4¢s released and handed over to 
thé -brother‘and son ab members-of the joint family 
and both of them-execute-g mortgage ‘of- a portion‘ot 
the estate and later, on partition ‘between them, the 
hyother mortgages portion of thé property which has 
beén released without: COommissioner's sanction, ‘this’ 
mortgage executed `: without-’-sanction -cannot be 
enforced*so' ‘as to affect the'portion ‘of the property so 
releaSed. But the mortgagee is entitled to Sn free 
6 
e 
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Chota Nagpur Tenanoy Act—coneld. 


a personal covenant which is always impliedin e 
Mortgage unless itis barred. by time. RamMEsuwAz’ 
Dayar Sınan v. RAM Das Sanu Pat. 597 
Civil Procedure Code (Act V of 1908)—Applica- 
bility to Letters Patent Appeal. | 
The Oivil Procedure Oode, has no bearing on the 
right. of Letters Patent Appeal. Kasar. SINGH v. dar 


Nata All 502 

——— 8.2(11). Sen Oivil Procedure Code, 1908, 

? 8; 53 f 456 
——— 8.9, Sea U. P. Municipalities Act, 1616 

s. 164 ` 57 


8. 9—Board depriving citisen 2 only 
remedy available to him unden Municipal Act— 
Whether can file suit under s. 9, Civil Rrotedfire 
Code (ActV of 1908) fo tae 
It is not the status of the parties to the suit but 
the. subject-matter of the suit -which determines 
whether or not the suit is one of a civil nature, 
If the Municipality by its conduct deprives the 
citizen of the only remedy which is -open to him 
under the -Act; then, the citizen - has his remedy 
under s. 9, Oivil Procedure Oode, MUNICIPAL, BOARD, 
BANARES v, JOKHUN All. 57 
———. 8.10. Ban Succession Act, 1925, 4, 276 535. 
8.365—Appeal-for ‘costs in ordinary ‘cases, 

when lies, stated. zo > v eon 
In ordinary cases an appeal for costs will only 
lie, (a) when a question of principle is involved : 
(b) when the discretion has not- been judicially: 
exercised ; or-(c) when the order has been passed in 
consequence of some--missapprehension of law or 





fact, (OUHIDAMBARAM OUHRBTTIAR v. R. A. 8, RAMASWAMI 
OHETTIAR _ 7 i Mad. 83 
8. 37—Territorial jurisdiction — Change 


of—Ooturt in Madras Presidency passing ‘decree 
—Court subsequently .going within jurisdiction of 
“new Orissa Province—Decree-holder filing execu- . 
tion application in another Oourt in Madras 

Presidency — Whether properly filed. 

The respondent had obtained a decreeagainst the 
predecessor-in-title of the appellants. in the Court of 
the Subordinate Judge of Berhampore at a time when 
the Oourt was within the Presidency of Madras. When 
the Province of Orissa was constituted, the Oourt of 
the Subordinate Judge of Berhampore becaine a Court 
within the jurisdiction of that province and was to 
be deemed, to have been constituted under the Bengal 
Oivil Courts Act, though all pending procéadings 
in that Oourt'were to be continued: The respondent 
filed an application to execute the decree” in the Udurt 
of the Subordinate Jadge of Chicacole and not in the 
Oourt at Berhampore : ae ; 

Held, thatfrom the date of the formation of the 
Province of Orissa the Berhampore Court ceased to hfye 
jurisdiction for any purpose over any matter arising 
Within the Presidency.of Madras except inso far “ag 
any other-notification might give it such jurisdiction. 
The pplication -for execution did not'come within 
the"mieaning of the words ‘pending p ings’ and’ 
was’ ‘properly “filed: in --Ghicacole ~Oourt. Tro 
BEHARANI v. Karoto RAGHUBHHARA ` Mad. 86 
—— ~ 8. 39—Ezecutión—Powers, of executing 

Court—8, 39, Civil Procedure Code” (Act V of 

1908), -whether source of principle “that “Court “kas 

no power” totake -into execution ‘property beyond 

its territorial-limita. | ‘ar o 

The eource of thé general principle: that & Oourt 
has no' power to take into éxecution, property ‘beyond 
its territorial limits lies not in~s/-39 “of the‘ Code 
but has, for Sts basis, a different principle, “a prin- 
ciple’ of universal, or a principle ‘of internationa 
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jurisprudence, That principle is founded on the 


principle that a Court cannot ordinarily issue its 


oe beyond its territorial limits. SUuKTI 
ATH Roy UHOWDHURY v. Jassoegs Unrrap Bank, Lr. 
Tae Cal. 786 
——— 8. 39—Hortgage suit—Deoree for sale— 
oe ae Juris diction to try suit, whether 
rre rom tng any, portion of mortgaged 
property situated outside its territorial jurisdic- 
ton. 


There is no bar to a Oourt which has passed a 
decree for sale in a mortgage suit from selling any 
portion of the mortgaged property or any indè- 
pengeni item situ#ed outside its territorial juris- 
diction, When it has jurisdiction to entertain the 
suit and to pasa the decree by reason of part of 
the mortgaged prope or gome other items of 
mortgaged property being within its territorial. 


limits. SAKTI Nata Roy OHOoWDHURY v. JassoRn 
UNITED Bank, Lro. Cal, 78. 
—_——8, 47, 

Szs Oivil Procedure Code, 


1908, O .XXI r. 90, 
9 


Proviso 2 i 3 
Sze Oivil Procedure Code, 1908, O. XLVII, r 7 

: 689 
Bsa Limitation Act, 1908, Sch. I, Art.166 | 393 


a 





8. 47— Objection under, that auction sale 
should be set aside on ground that property 
belonged to objector personally, if can be taken 
after sale is confirmed. 

ere ignothing in the Oivil Procedure Oode to 
indicate that an objection unders 47 that auction- 
sale should be set_aside on ground that the pro- 
perty sold belonged to the objector personally 
cannot be taken at any: time prior to confirmation 
of the sale. In fact, it is the a remedy open to 
the aggrieved party, as by virtue of s., 47 a separate 
sult is barred. But an objection under s. 47 cannot 
be, taken after. the sale is confirmed. Frem Wastt, 

Ram. GURDITTA MAL v. GANESHI . Lah. 846 

TING 8. 47, 0. XXI, r, 90—Judgment-debtor's 
application to set asiae sale — Auction 
not party to application—A 
comes under 8.47 orO XXT,r. 90. . S 

An application by a judgment-debtor, ,for setting 

aside an execution sale 

provisions of , QO. KAI, r. 90, and not under the 
general provisions of s. 47, even when the auction-. 
purchaser may not have been-made a, party to such 

an application, RAHMAN v,Sauopas Daaa Nag. 635 





— Court should decide lit first ially when iè 

relates to Court's jurisdiction to sell property. 

Segtion 47, Oivil Procedure Oode, -is completely 
independent of the provisions of O. YII relating to 
the procedure which is to govern the sale of property, 
and O. XXI, r. 93, presapposes that there,is no objec- 
tion outstanding under 8. 47 of the Code. When such 
an objection is made, itis the duty of the Oourt first 
to decide it; especially when the objection is that the 
Court has no jurisdiction to sell the pro y,. such 
sale being forbidden by Statute, and furthermore, the 
judgment-debtor being barred from raising the objac- 
tion by aseparate suite RAM OHANDAR v. SARUPA 

: Pa _ Lah, 393 

——_——- 8, 47,53—-S. 53, applies to .ancestral or 

joint family property coming to, hands of descend- 

ant on paristron. , i T TE 2 i 

Section 53, Oivil Procedure Oode, is as comprehen- 
sive as it canbe. Section 53 limits the eliability of 
ancestral property to property devolving by survivor- 
ship and ss. 47 or 53 do not apply equally to 


e X 


~ Where the objections are 


ication, whether 


‘comes under the specific . 


8. 47,0. XXI, r. 92—Objection under 8. 47 | 
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ancestral or joint family property. which comes: ints 
the possession of the son‘or other descendant on a 
partition made between him and his ancestor. It is 
deemed to be the property of the judgment-debtor 
for the Bul poe and wi the meaning of B. 58, Civil 
Procedure Oode, MATIOLAL HassaNAND v. Trerraira 
KuUNDANMAL |, Sind 582 


ss. 47, 60 (1) (c), O. XXI, rr. 92, 90, 
Proviso (2)—Court, if can take notice of any 
objection under a. 47 relating to property till con- 
firmation of sale — Objection under s. 60 (1) (0) 
whether falls under s. 47-—Objection raised before 

.conyirmation of sale—Duty of Court. . 

The Court has power to take notice of any objec- 
tion under s 47, Civil Procedure Code, relating ,to 
property until the sale of that property is confirmed, 
as itis not till then that the sale becomes absolute 
and title passes. It is the duty of the Qourt to 
follow the law as long as it can, i. e., as long as it is 
not functus oficio. Until the sale becomes ebsolute,: 
it is the duty of the Court to decide the objection 
made undera 47 to the effect that the property is not 
liable to sale. An objection ander s. 60 (1) (c) falls 
under 8.47 of tha.Code. It isnot one that falls under 
the provisions of O. XXI, r. 90, Civil Procedure Oode.,; 
ut in before the sale is 
confirméd, it is the duty of the Oourt to ses if it has, 
jurisdiction to sell the property. If it has no juris- 
diction, it is its duty toend the execution proceedings 
by refusing to confirm the sale which so far has not 
become absolute, RAM OSANDAR v. SARUPA 

Lah. 393 

— 8. 47 (2)—Power under 9.47 (2), if can be 
exercised by. Appellate Court. 

There 18 no analogy between an App enon for 
amendment of 4 plaint, seeking to introduce a new 
cause of action in it and the application praying that 
the proceédings for execution be treated as a suit 
under s. 47 (2) of the Ocode of Oivil Procedure. 

The powér given to a Court under s, 47 (2) of Oivil. 
Procedure of treating an application for execu- 
tion asa suit may be exercised by the Appellate 
Court. , Sar NARAIN v. OHANDRA Moman Ondh 850 


———— 8, 48— Decree passed ọn November 1, 1923— 
Compromise in execution proceedings providing for 
instalments, and on default balance to be realised 
by sale of attached. propsrty—Aitachment to 
continue till payment of entire decretal amount— 
On ‘defatilt application for exeéution' filed on 


February 6; 1935—Appltcation’ held not barred by 


s. 48. 

The decree-holder entering into a compromise with 
the judgment-debtor and thereby giving him time 
for payment of the decretal- amount can neither be 
considered to b8 in default nor can he be prejudiced 
thereby. - z - = 

A decree-holder obtained a decres on Novemberl, 
1923. On December 22, 1928, he applied for execution 
for thethird time and some property of the judg- 
ment-debtor was attached and ordered tobe sold. On 
the date fixefi for sale the parties filed a compromise 








.by which the decretal amount Was agreed to be 


paid by eleven yearly instalments and it was provided 
that in case of ult about aay instalment, the enti 
amount remaining due was to be realized by sale of 
the attached property, which, it was agreed, should, 
remain under attachment so long as the entire amount 
was not paid off. On this compromise being filed, the 
case was sent to.recorda. On default being made ie 
decree-hoRler applied'on Februaiy 6, 1936,-for sald ol. 
the attached property and stated in this application 
e 
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that the application was in continuation of the ap- 
plication of December 22, 1928 : 

Held, that the execution of the decree was not 
barred under s. 48, Oivil Procedure Code. The ap- 
plication in question must be deemed to be in revival 
of the previous application. Buaawan Das v. PYARE 

Oudh 845 
8. 48—Mortgage suit—Compromtise decree 
giving certain time Jor payment of decretal amount 
and on failure final decree to be paseed—Personal 
decree to be passed in case sale proceeds were 
insuficient—Final decree and subsequently personal 
decree passed—Ezxecution of such decree—Time to 
be computed fromdate of personal decree. 
ere in a mortgage suit a compromise between 
the parties clearly provides that a preliminary and 
a final decree should be , 8 preliminary deo- 
ree can be passed under XXXIV. r. 4, Oivil 
Procedure Code, and that decree can be made 
absolute on the expiry of the period provided in the 
com prom ise. 

Where therefore in a mortgage suit a decree is 
passed ona compromise providing that the judg- 
Iment-debtors should have certain time for payment 
of the decretal amount as agreed in the compro- 
mise, and that in case the money was not paid 
within this period, the decree should be made 
absolute and also providing that if the sale pro- 
ceeds of the mortgaged property were found in- 
sofficient to satisfy the decree, the plaintiff should 
be at liberty to apply for a personal decree for 
the balance and the payment not having bean made 
the decree is made absolute and the property put 
up to sale and the sale proceeds not being sufñci- 
` ent a personal decree is passed against the judg- 
ment-debtors, the time for the execution of such 
decree, for the purposes of s. 48, Jivil Procedure 
Oode, should be computed from the date of the 





personal deoree, this being the deoree which is sought 
to be executed. Bunyap Husain v. BALLABH Das 
a Oudh 543 


—— 8, 48—Section, if controlled by æ. 6 
Limitation Act (IX of 1908)—Twelve years rule in 
8. 48, af appliesio minors also. 

Section 48, Civil Procedure Code, lays down a rulé 
of limitation and clearly controls Art. 182, Limitation 
Act. If therefore s. 6, Limitation Act, merely allows 
extensions in respect of periods prescribed in the first 
schedule, and if the aggregate of the periods pres- 

cribed there, for successive applications (other than 
the first) is confined within certain limits by outside 
legislation and not by the schedule itself, then it 
follows that expansion outside those limits is not 
permissible, 4. e, 8. 6 does not governs -44, Oivil Pro- 
cedure Code, and consequently the twelve years rule 
laid down in s. 48 must aleo apply to minors. YADORAO 





v. GOVINDBAO e Nag. 72 
8. 53. Ben Civil Procedure Code, 190%, s. 47 
582 


88.53, 2 (11)— Hindu son becoming owner of 
father’s property by survivorship—Whether legal 
representatire— Whether bound to provide out of 
estate descending to him, maintenance *payable by 
late proprietor—Maintenance, if can be enforced 
agatnst entire property or only against one charged 
with at. å 
The definition of the term “legal representative” as 
iven in 8 3 (11), Civil Procedure Code, includes 
fe son who becomes owner of Lis father's property 
by virtue of survivorship, for, he dces represent in law 
the estate of the deceased and at any rate it is he 
who*intexmeddles with the estate of the d. 
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As a Hindu son, he islegally bound to provide out of 
the estate which descends to him, maintenance for 
those persons whom the late proprietor was legally or 
morally bound to maintain. It cannot be contended 
that the particular property charged for mainténance 
can slone be proceeded against According to Hindu 
Law the property inherited by theheir is liable for 
the maintenance of the persons entitled to mainten: 
ance. If a charge is placed upon a specified property, 
it is only for the sake of convenience, and it does not 
amount tosurrender of the right given by law on the 
entire property. AUTAR SINGE 8. AOHARAJ SINGH v. 
JOGINDAR KAUR Pesh. 456 
—————8. 60—Scope and appltcapility—Distreas, if 
atted. as 06: 

o distress ig permitted under Oivil Procedure 
Qode and the Provisions of s. 60, of the Code cannot 
be applied by analogy to distraint. GuuLam KADIR 
ABDULLAH v. MoHIDIN HAJI AHMED Sind 698 
8. 60 ‘c)—“‘Agriculturist,” meaning of — 

Merely receiving rent from tenanta or income of 

producs derived by employment of servants, whether 

makes person “agriculturist ” 

Reading cl. (b) of s. 60, Civil Procedure Code, it 
is clear that the juxtaposition of the word “agrioul- 
turist" along with the word “artizan` implies a person 
who occupies himself in tilling the soi] and whose 
livelihood depends on this tilling of the soil. It 
could hardly be said thatthe term “artizan” meant 
merely a person who engaged himself in the practice 
of some handicraft without reference tothe fact that 
the person maintained himself by the practice of 
het bandiorafi. The meaning of ‘artizan’ is not in 
this section clearly a person who merely engages in 
some particular handicraft for pleasure or as a hobby 
oreven as an additional source of income, but it 
Means a person who employs himself in a handicraft 
personally and who depends for his living essentially 
on the proceeds derived from that handicraft. No 
doubt in mostcases 8 rough and ready test would 
be afforded by considering the main source of income 
or the sole source of income, but that i not an 
absolutely correct test. Thetrue test is whether a 
man personally engages in tilling and whether this 
occupation is essential to his maintenance. A 

son who merely receives rent from tenants or the 
come of produce derived by the employment of 
servants or partners, cannot be -said to be personally 
engaging i in tilling the soil and cannot be 
said to depend for his livelihood upon the proceeds 
derived from so engaging himeelf in the tillage of the 
soil, Such a person therefore cannot be called an 
agriculturist. NInaL SINGE v. BIRI RAM 
Lah. 261 F B 
———8. 73—Decree against father of joint 

Jamily and decree against sons after his death on 

pro-note executed by them in respect of father's 

debt—Decree-holder against sons, if can claim 
rateable distribution in sale proceeds in exectition 
of decree against father. 

A decree obtained against the father of a joint 
family and a decree obtained against his sons, 
after his death upon a pro-note executed by them 
in respect of a debt of their father are not 
decrees againet “the same judgment-debtor.” 

Consequently the holder ofa decree against the 
Bons is not entitled to get rateable distribution 
under s. 73, Oivil Procedure Code, ın the sale pio- 
ceeds of the family estate in execution uf the decres 
against the father and the Court cannot invoke 
any inherent power ovt-side the provisions of 8. 73, 
Lat BINGH NAYAL v. JIWANAND Ali, 589 
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~ 8.73 (2)—8. 13 (2), whether covers case of 
plaintiff claiming all assets in custody of Court 

Gs against defendant who claims and gets 

rateable distribution. 

The terms of sub-s. (2) ofa. 73 are wide enough 
to cover a case where the plaintiff claims that he 
ig.entitled to all the asseta in the custody cf the 
Uourt and that the deferdant, who claims and 
obtains rateable distribution, is not entitled thereto, 





No appeal is provided under s. 73, Civil Procedure ® 


Oode, in respect of claims between rival decree- 
holders, and it can hardly have been the intention 
of the Legislature that an order of the executing 
Qourt granting oe Cistribution should be 
tl.” SINGH NAYAL v. JIWANAND All. 589 
88. 79, 85—Order of June 20, 1935, 
appointing agent to prosecute or defend sutts on 
behalf of Kashmir State ts valid not being revoked. 
The order of June 20, 1935, appointing a certain 
person to prcsecute or defend all suits on behalf 
of or against the Jammao and Kashmir State is 
valid not having been revoked by the Government 
of India (Adaptation of Indian Laws) Order, 1937. 
MAHARAJA OF JAMMU & KABEMIR V. EXECUTIVA OFFIOBR, 
BTALKOT MUNICIPALITY Lah, 488 (a), 
8. 91—Rıght of way claimed not public 
highway but right of way claimed by eectton of 
publec—S 91, if applies and bars suit by person 
in personal capacity and yor personal relief. 
Bection 91, Civil Procedure Oode, applies to public 
nuisances which affect public rights, such as a public 
highway. Where the right of way in dispute is not 
a public highway but is a right of way which is 
claimed by only a section of the public, s. 91 
has no application and does not bar a suit by a person 
in his personal capacity for personal relict. RAM 
Kaur v, MUNNA Lan All. 620 
8. 92—Nature of trust explained—Gift jor 
charitable purposes, how to be construed—Charity 
Jor public se, expressed object of settlor—T hrs 
purpose, w hee defeated by -direction that 
members of settlor's Jamily would be eligible to 
benefit with members of public 
Where the words used are “charitable and benevo- 
lent purposes’ any object to be benefited must 
possess both characteristics. Accordingly, these 
words will constitute a gooc charitable trust, that 
isto say, a charitable trust of a public character. 
But, where the words used are “public, benevolent 
or charitable purposes", the gift 18 expressed in an- 
other form admitting non-charitable objects, for 
example objects of private benevolence only, or public 
non-charitable purposes and the trust will fail, A 
bequest to charitable purposes may by its very terms 
sho% that those purposes are of a private nature and 
in such a case the bequest world not fall under s. 92, 
Oivil Procedure Code. But where a gift is to pur- 
5 which are charitable, whatever else they may be 
in addition, then unless ths charitable purposes 
expressed are Glearly stated to be of a private nature, 
the Oourts will administer the trast as one for public 
purposes of a charitable nature 
here an intention ofa testator is to benefit only 
the members of his own family who are poor, this 1s 
not a “public purpose of a charitable nature” within 
the meaning of s. 92. Where, however,-charity prima 
facte for public purposes is the expressed object of 
the settlor, these purposes are in no way defeated by 
the reminder that members ofhis own family are 
eligible to benefit with other members of the public at 
large. Taw Ongw Kean v. Taw Koox TYon 
Rang. 333 
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——— 8. 92 —Trust falling under 8. 92—Fact that 
consent of Advoc eneral was applied for and 
refused does not relax provisions of s 93 (2). 
if the trust is in fact one which falls within 

8. 92, Civil Procedure Oode, then the fact that the 

consent of the Advocate-General hag been applied 

for and refussd would afford no ground for relaxin 
the provisions of sub-s, (2). I E.Asoov G. HS. 

ABOO Rang. 413 

———8. 92 (1), (2)—'Trust, legal sense of word 
explained—'Breach of trust,’ meaning of—Settlor 
creating primary trust for benefit of members of 
his family and secondary trust for charitable and: 
religious purposes—Secondary trust to take effect 
only when there would be no primary objects or 
they would not exhaust whole income—Suit against 
trustee by beneficiaries under primary trust alleging 
EAA trust—Case held did not fall under 
8. 92 1). 

The word “ trust” in its true legal sense denotes- 
that abstract obligation to administer property in 
a certain defined way which attaches to a trustee 
in whom property is vested upon trust. A“ trust" 
is really an “ obligation” attaching to a trustee 
which the law or equity will enforce. It is, except 
in a sense, neither the property over which 
a trust exists nor that condition which results from 
property being held in trust. It consists of tne- 
personal equitable obligation or series of obliga- 
tions attaching to the trustee. It is necessarily in 
thie sense that the word “trust” ıs used when it is 
found in the context “ breach of trust.” What is 
meant is a breach by the trustee of the confidence- 
or duty that the law or equity imposes in himin 
the particular respect complained of in the case. 
Therefore under s. 92 (1), Oivil Procedure Oode,. 
there hasto be alleged a breach by atrustee of an 
Obligation or duty, which obligation or duty is one 
which exists for the furtherance of a public pur- 

ose of a charitable or religious nature. And thcre- 
ore in each of such cases the true question is whether 
the particular trust, obligation or duty, a breach of 
gaoh is alleged, is an obligation or duty of that 


A lady created a waqf. By adeed of wagf she 
appointed a trustee and declared that the trustee 
should stand possessed of the nett rents and 

rofite of the property upon certain trusts. The 

efactions comprised a primary trust for the 
benefit of the poor members of her, her father's 
and her grandfather's families and, subject thereto, 
8 secondary trust forthe benefit of the wider class 
of poor comprised in a certain community or for 
certain other subjects which were charitable or 
religious. The secondary trast was, however, to take 
effect in the gvent either of there being no objects 
of the primary truetor in the event of those objecta 
not exhausting the entire income. Certain persons 
who described themselves as relatives of the lady 
and therefore beneficiaries under the primary trust, 
brought a suit against thetrustes alleging breach 
of the trust on the part of the trustee with a prayer 
for his removal and appointmenf of anew trustee. 
The breaches complained of were all breaches 
affecting the income of the property as opposed ef? 
capital : e 
the trust of which bresches were 
alleged was not a trust for public purposes of # 
charıtable nature and the plaintiffs were not per- 
sons having an interest in sach trust. The case 
did not therefore fall under s. 92 (1), Civil Procegure 
Oode, and the consent of the Advocate-General was 
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not necessary for the institution of the suit, - I. E, 
ABOO, v. G. H. 5. ABoo Rang. 413 
8.100. 

Brna Civil Procedure Code, 1908, O. XLI, r.3237 811 

Sen Partnership i 397 
—— 8.100—Burma Laws Act (XIII of 1898) 

as. 11,13 (1)}—Sutt for rent of agricultural land o 

value more than Rs. 500 and not coming under 

s. 13 (1), Burma Laws Act—Second appeal is undar 

8. 100, Civil Procedure Code and not under s. 11, 

Burma Laws Act. 

A suitforrent of agricultural land is not of a nature 
cognizable by Small Causes Court and a second appeal 
in such a suit which does not come unders 13 ,1), 
Burma Laws Act, and isnot of a value more than 
Rs. 500, lies under s. 100, Oivil Procedure Code, and 
mot under s. 11, Burma Laws Act, Ko Po Ser. 
Ma Saw Yin Rang. 492 

8.100—Inference asito nature of tenancy 
from proved facts, is question of law. 

The inference to be drawn fromthe proved facts is 
not a question of fact but, on the contrary, is a ques- 
‘tion of law. Hence an inference as to the nature of 
a tanancy from proved facts is a question of law. 








ilan naa aka y. DARGAHAN Pat. 363 
8.115 .. 

Sen Oivil Procedure Code, 1908, O. XXIL, rr. 1 to 11 

81 

Ses Provincial Small Oause Oourts Act, 1887, s. 25 

7 860 





8. 115—Order of amendment of deeree 
under ss. 151 and 153— Revision, if maintainable, 
The order of amendment of a decree made under 

as. 151 and 152, Oivil Procedure Code, does not it- 

self amount toa decree. Hence an application for 
revision of such order is maintainable 

MABADHY BANKAR v. MABUTI RAMBHAU NIKAM-” 


Bom, 775 ' 


8, 145— Objection to attachment dismissed 

—Suit by objector—Oompromise—Objector under- 

taking to pay decretal amount within certain 

period in certain instalments—Objector becomes 
surety and is liable as judgment-debtor in both 

Sutts. 

In execution of decree oertain properties ware 
attached. An objection was made under ‘O. 
r.‘58 by a on but was dismissed. Thereupon, 
he institu a regular suit, against the decree- 
holder praying for a deolaration that he was the 
real owner of the property that was sought to be aold 
in execution. Ultimately this suit was compromised 
and the decree-holder agreed to reduce the: decretal 
amount, On behalf of the ‘plaintiff (objector), an- 
undertaking was given that the decretal amount 
will be paid by him within a certain period failing 
which the decree-holder will be entitled to realize 
the money by sale of the property under attach- 
ment: < - ii, 

Held, that the objector was a - surety under 
8.,145, Oivil Procedure Code, and was liable as 
the judgment-debtor and that the intention of the 
parties being to keep alive the original suit, the 


’ 


decree-holder could, proceed, at his option, in 
either of the guits. Ras BAHADUR v. Soman PAL- 
MUNNA LAL All. 815 





-8 148, O. XX, P. 3—Order of executing 

Court that sale would be set aside on payment of 
edecretal amount within certain time otherwise 
application would stand dismissed, ia final and 
O. XX, r. 3, applies—S. 148, has no application. 
Where an order passed by an executing Court upon 

an application for setting aside the sale provides 

° 
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that if the decretal amount is deposited within 
certain period, the sale would be set aside and,on 
failure to deposit that sum within the stipulated 
period, the application would stand dismissed, such 
an order is finaland no further reference to the Court 
is necessary for the purpose ofimplementingit. Aftet 
passing an order of this nature, the executing Court’, 
ceases to have jurisdiction over the matter unless any 

ggrieved partyfilesa properly constituted applica- 
ion for the review of the order. This being the case,- 
the provisions of O XX, r. 8, Civil Procedure Oode, 
apply, and s 148 has no application to such a 





case. MUHAMMED ASRAB ALI v. NABHAJAN BIBI 
6 Gal, 848 
- $ 149. Sus Oivil Procedure Code, 1908, 
O XXXIII, r. 2 443- 


———_— 8. 149—For operation of 3. 149 there must 
be document before Court. < a 
In order that s. 149 may become operative, there 

must be a document before the Court in respect of 

which the Oourt in its discretion may allow any 
deficiency of court-fees to be made good. Biswa 

Nats Dag y., KARBJIBRALI MOLLA Cal. 345 

——— 8.151. Sue Civil Procedure Code, 1908 
O. XXII, rr. ltoll ; 81 

- 8. 151, O. XXI, rr. 91, 93—8. 151, scope of 

—Time-barred application under O. XXI, r.91, tf 

can be treated as one under 3. 151. 

Section lol, Oivil Procedure Code, can only be 





` invoked in a case in which it may be necessary for 


the ends of justice to make an order for whioh no’ 
provision is made elsewhere. Hence an application 
under O. XXI, r. 91, Oivil Procedure Code, made more 
than 30 days from the date ofthe sale cannot be 
treated as an application under s. 151. AMAL 
OHANDEA BANHBJEE v. Ram SWARUP AGARWALLA 
: Cal. 453 
——— 0.1, r. 8—0. I, r. 8, whether bars some of 
the members of community from maintaining 
suit in their own right. 
Order 1, r. 8, Civil Procedure Code, isan enabling 
Rule and does not debar some of the“ members of 2 
community from maintaining a suit in their own 


right. If such a suit is brought, it will not affect 
sons who are no parties to it. Ram KALI v. 
UNNA DAL ii, All. 620 


O. ||, r. 2— Person executing three sale deeds “ 
for different considerations on same day—Suit by 
his heirs after his death for setting asde two of 
them on ground of want of consideration and 
undue influence — Subsequent suit for setting aside’ 
third sale -deed on: same grounds is not ‘barred by 
O II, r.2, causes of action being different. 
Thetest as to whether a subsequent suit is barred 

by O II, r. 2, Oivil Procedure Oode, is whether the ` 
same set of facts, if proved, would entitle the plain- 
tiffs to the reliefs not only olaimed in the first suit 
but also in the second. à 
Where a person executes three sale deeds for 
different considerations on the same date in favour of ' 
the same persons and after his death his heirs bring a 
suit for setting aside two of them on the allegation that - 
they were executed without consideration and under 
the undue influence of the defendants, a subsequent 
sait for setting aside the third sale deed on the same 
allegations is not barred under O. II, r. 3, Oivil Pro 
cedure Code, because the causeof action in the sub- 
sequent suit is quite different from the cause of action 
in the previous suit as the necessary facts to establish 
want of consideration of each separate sale deed must 
necessarily be different. -‘SHaoKUMAR SINGH y: BEOHAN 
SINGH Pat. 714 
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———- O. |, r. 6 ~Missoinder of causes of action 
and parties, whether alvays fatal to sutt—Such 
misjoinder, when bad, 

The joinder of causes cf action action and par- 
ties is not invariably fatelto the suit. Order II, 
r. 6, Oivil Procedure Code, is a rule of expediency 
Ard convenience. Whether the trial would be 
Convenient or not isa matter which has to be de- 
termined on the facts of each ase and no hard 
and fast rule of an absclute character can be 
laid down. No doubt the migjoinder of claims and 
parties is to be disoouragad when it is calculated 
to defeat the ends of justice; but such joinder 
wopld, be unexceptionable unless it is apparent that 
the defence will be emoarrassed by confusing 
different issues and proofs in the same Litigation, 
The, trial would be manifastly irregular when the 
causes of action or claims are so distinct and inde- 
pendeht as to be incapakle of coalescence and 
would be objectionable only when the union of such 
claims “embarrasses the trial and renders adjudica- 
tion impracticable, HARIDAS v. JAGANNATH Das 
wer ate Ss oe Nag. 579 
———— O0. II, r 2 (a)—Attorney of Bombay High 

Court can act both under special as wall as 

general P AN 4 

The word ‘persons’ in thefirst part of the amend- 
ment of r. 2(a) of O. III, Civ-1 Procedure Code, is com- 
Pee ANANG, and does not exclude an attorney of the 

igh Court of Bombay. What is meant under the 
second part is that an attorney of the High Court of 

Bombay can also appear tnder a special power-of- 

attorney. The words “reqiisite special power-of- 

attorney” do not mean that only a special power-ot- 
attorney is required. They mean that the special 
power-of-attorney must be à proper er. Therefore 
an attorney ofthe Bombay High Oourtcan act both 
under a general as well as a special power-of-attorney, 
buta person who is not aa attorney can act only 
under a general power, PHREORMING Ricat Soolrty, 

Lp. v. INDIAN MORNING Post Restaurant Bom. 673 

——— 0. VI, rr. 14, 15. Sas Oivil Procedure 

` Code, 1908, Ò. XXIX, r. 1 -673 

O. IX, r. 8. Sas Oiril Procedure Code, 1908, 

O, XVII,r.2 - 102 


——— QO. IX, r.8, O. XVI, r. 2—Case reaching 
stage after issue stage has in part passed — Court 
isnot compelledto exercise powers under O. IX, 
r. 8, but should, in doubtfu: case, make order under 
0. XVII, r. 8. : 

Courts should not lightly d_spose of litigation with- 
out going into the merits. It is also equally plain 
that Courts are bound in cartain circumstances to 
distgiss cases for default. 
in O. IX, r. 8, Oivil Procedure Code. It is true that 
when a case reaches the stage after the issue stage 
has in part been passed, the Osurt-is not compelled to 
exercise its powers under C. IX, r. 8, but is given 
power to make another order under O. XVII, r. 2, 
and in any doubtful case the Gourt should so 
act. MANAKLAL v. PHULABAI | Nag. 102 


— -0. IX, r. 13—Appellate Court, if can go into 
“merits ` of question whether substituted service 
had properly been ordéred by trial Court. 

In proceedings under’O. IX, r. 13, Oivil- Proce- 
dure Oode, the Appellate Coart oan go into the 
merits of the question whether substituted service 
had properly been ordered or not. AsHIQUE 
Husain v. Lacaamt NARAIN _. eOudh 884 

===— 0, XIV, r. 1—Every proposition affirmed by 

one party and dented by.oiher must be made 











One case is that indicated - 


GENERAL INDEX Xy 


Civili Procedure Code—contd. 


~In, cl. 3 and ol. 5 of 0. XIV, r. 1, Civil Procedure 


the subject-matter of an 
Even where substantial justice is done the 
failure to frame an issue should’ not be over- 
looked. An act which is obligatory under the 
statute must be done and the omission ty do it cane 
not be condoned by the fact that substantial justice 
has been done. DHANPAT Rar- Kasm Ras v. FIRM 
HARI OHAND-GOBIND RAM Pesh, 433 
————_0. XVII, r. 2. Ber Civil Procedure Oode, 
1908, O. IX, r. 8 





102 
— 0. XVII, r. 2, O. IX, r. 8—Order under 
O. XVII, r. 2 read with O. IX, r. 8: — Whether 


appsalable. 

. It an order is made under O. 
with O, IX, r. 8, Oivil Procedure Oode, then it is ag 
though it were an order under O. IX, r. Band it is. 
not appealable at all, M ANAKLAL v, PHULABAT Nag. 102 
——— 0.XX,r. 3. Baa Oivil Procedure Oode, 

1908, s. 148 848 
- O. XX, r. 15, AppendIx D. Form No, 21 
ABa eee Act, ied 8.48 `. 160 
————- 0, 1 F. 2—Oerttyication of payment b 

decree-holder —Hssentials. ea di á 
| For certification of payments by decres-holder there 
must be a statement or admission by the decree- 
holder to the effect that payments had been made 
to him -against the decretal amount, and further, 
such statement must be made before the contro- 
versy has arisen and not after the judgment-debtor 
has filed his objections stating that he has made 
such payments ABID HUSAIN v. Kuns BAHARI Lar, 

All 668 
———— 0. XXI, r. 2 (2). Ber Limitation Act, 1908, 

Sch. I, Art 174 668 
——— O, XXI, r. 2 (2), (1)—Application for 

adjustment by judgment-debtor—Nature of, 

An application by the judgment-debtor praying 
for an adjustment to be recorded need not be a 
document separate from the objections filed by him 
on the ground of such adjustment. 

A statement’, that certain gums of money have 
been received, coupled with an allegation that they 
were paid.on account of interest, not allowed by 
the decree, but agreed to be paid in consequence 
ofa separate agreement entered into after the 
passing of the decrés, cannot be an admission that 
the payments were in satisfaction of the money due 
under the decree, and cannot therefore . amount to 
a certification® Apr HUSAIN y. Kuns Basarı Lar 


- All. 668 
———. 0. XXI r.11 le) =E articulari of interest 
due, af can be furnis afier issue of notice to 
l iya ad pang di and before final order 18 passed. 
articulars of interest due are not required by- 
O. XXI, r.°11 (g), Oivil Procedure Oode, or by any 
other provision of the Code, tha? is to Bay, as it ig 
not required ‘that applications for execution shali 
contain these particulars they can be furnished Sy 
the decree-holder at any time after issue of notice 
to the judgment-debtor, when evidence is taken, or 
before orders are passed, for the purpose of ascer- 
taining the amount due. P, L,B, Pi Carrryar v, U 
THAN Pe oot Ske OS Rang. 769 
©. XXi,r.16. Sm Award 52 
O, XXI, r, 16—Deoree-holder eis entitled to. 
6 


XVII, r. 8, read 








XVl ' 
Civil Procedure Code—contd. 
_ execute decree until assignee of deoree applies 

under. O. KAT, r. 16. 

Until'the necessary epee under O. KAI, r. 16, 
Civil Procedure Code, has been made to the Oourt 
-which passed the deoree by the assignee thereof, the 
only person who can execute it isthe person whose 
name appears on the record asthe decree-holder, i. 6. 
-the assignor, although may not be able to execute it for 
his own benefit. Ma TIN v. Ba TEET Rang. 74 
O. XXI, r.16—Omission of fudgment-debtor 
to oppose substitution of assignee—Whether debarr- 
ed questioning assignee's right to execute decree 
—One of judgment-debtors who ts real assignee 
pleading real nature of transaction as bar to 
execution by benamidar assignee—Benamidar, if 
can prevent him from dotng so. : 

Omission of the judgment-debtor to oppose the 





substitution .of the assignee of a decree inthe place- 


of the original decree-holder, does not preclude the 
judgment-debtor from questioning the rights of the 
-assignee to proceed to execute the decree by reason 
of any bar imposed by law, especially where the 
previous application for execution was infructuous, 

Where in. such a case the assignes is a benamidar 
and the real agsignesis one of the judgment-debtors, 
and in execution by the benamtdar the real assignee 
pleads the nature of the transaction in bar-of execu- 
-tion ander O. XXI, r. 16, Proviso (2) the benamidar 
cannotihave an equity to prevent the real assignee 
from pleading his fraud on the Court to which benami- 
dar himself was equally a party. Ma Tin v. Ba 
THET | _ Rang. 74 
O. XXI, rr.22, 66—Court tn  executton 

proceedings .appointi guardian of minor judg- 

ment-debtors—Report guardian that he is not 
in a position to contest execution case accepted 
by Oourt—Omission by decree-holder to serve notice 
under O. XXI, rr. and -68 on guarcian, 
whether material irregularity. 

Where a jan of minor judgment-debtors 
-against whom the decree is sought to be executed, 
appointed by a Oourt in execution of the decree, 
submits his final report stating that he is not in 
a position to contest the execution case and the 
‘report is accepted -by the Court an'omission to 
issue and serve notices under O. XXL r. 22 and 
-r. 66 on the guardian thereafter. is not a material 
rregularity SAKTI Natu Roy Osavupavury v. JABSOERB 
‘Ontrap B Lp. Cal 786 
O |, r. 50—Appltcability to-jotnt Hindu 

famtly firm. 

The provisions of O. XXI, r. 50, Oivil Procedure 
-Oode, apply toa joint Hinda family firm. NATHUNI 
Prasan y. Firm RADHA KisHen Dott Rar Pat. 701 
~—-- O.XXlrr.68,63 — Olaim ‘to attached 

‘property rejected on merits — Olfimant’s suit 

under O. XXI, r. 63—Onusis on claimant to show 

that he ts owner. . 

Where in a proceeding under O. XXI, r. 58, Oivil 
Procedure Oode, evidence is called and a person’s 
claim to the attached property is- rejected upon the 
merits, the onus in a suit by him undér O. XXI, 
T. 63, rests on him to‘show that he is the owner of the 
property. .BaBDEo KARAN SINGH y. USMAN ALIKBAN 

e . Pat. 113 

——— 0. KAI; Ir. 58,63—Father making -gift of 

e rty to daughters — Subsequent mortgage— 
ecree-holder in execution against daw 

attaching property—Father's claim under O. {XI ; 

r. p9, dtsmissed—Hts suit under O. XXI,-r. 63— 
.Decree-holder and judgment-debtors -made defen- 

dante—Pendtag sut, property: sold in execution 

| 4 
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Civil ee peer by thind 
proceedings a purchase ard person — 
Auction-purchaser, if should be made party to 
suit under O. XXI, r.83—Burden to show that 
father was entitled to resist attachment. 

A person made a gift of his property to` his 
deagh tars. who had subsequently mortgaged the 
property. A decree-holder attached this property jn 
execution of his decree against the daughters under’ 
O. XXI, r. 54, Oivil Procedure Oode. The father's 


*claim under O. XXI, r. 58, having been dismissed, 


he instituted a suit under O. XXI, r. 63, making the 
decres-holder and the judgment-debtors as defendanta, 
During the pendency of the suit, the property was 
sold in execution proceedings and was purchased 
by a certain person. This man was not made®a 


| party to the euit ; 


Held, that the plaintiff was entitled to institute a 
suit under O. XXI, r. 63, against the persons who 
had been parties to the case under O. XXI, z. 58, 
and he was not obliged subsequently to implead 
the auction-pur unless he chose to de so: 

Held, also thatthe burden of proof was upon the 
plaintiff to show that he was entitled to resist the 
attachment of this property. Navrozi v. NAJAF ALI 
BAH j Pat. 508 
— O, XXI, r.63—Attachment continued till 

the sale is confirmed—Objestion to attachment 
“taken after sale but before confirmation—Objection 

dismissed—Sutt must be brought within one year. 

Attachment enures until sale is confirmed so that 
the Court has jurisdiction to entertain an objec- 
tion to the attachment even after the sale but 
before its confirmation; and where the objection 
is dismissed, the objector must bring a suit within 
one year of the dismissal of his objection. BABA 








RaMOsANDRA KomTI v. Konpoo JAGNA WADHAI 
Nag. 797 
O. XXI, r. 90. 
Sem Civil ProcedureCode, 1908, s 47 635 


Sun Limitation Act 1908, Sch. I, Art, 166 - 393 
— — 0.XXIr. 90—Sale in execution of decree 

—Pending confirmation of sale, another ‘creditor 

attaching same property—Whether can apply under 

0. KAT, r. 90. | 

Every creditor whether he has a decree or not 
is interested in seeing that at any sale of his deb- 
tors property to anot as much as possible is 
realized. The more the debtor reosives for his prop- 


erty the better he -wlll be able to pay his debts. 
This, however, is not sufficient to give a creditor 
the right to apply under O. KAL, r. 90, Oivil Proce- 


dure Oode, nor does the fact that the creditor mak- 
ing ‘the application .has.attached the property after 
the sale and pending confirmation give him any higher 
right. The criterion in such cases is whether eho 
person damnified is damnified by the actual sale at 
the time of the sale and that nothing that the said 
erson himself does after the sale can give hima 
igher right than he had at the time of the eale. A 
creditor effecting an attachment after the Oourt 
sale is not a person whose interests are affected by 
the sale so as to entitle him -to come ‘in with a 
tition under O. XXI, r. 90. In re GovINDASWANMI 

| Mad. 166 

O. XXI, r. 90, O. XLIII, r. 1 Y)—Order ` of 
under 





Court declining to entertain application 

“0. XXI, r. 90, falls-under O TI, r.1 (i). ` 

If a person applies to havea sale set aside, a 
rejection of his petition isa refusal to.set aside the. 
sale even if the Oourt passed that order before 
admitting tife petition. Where therefore a Court 
declines to entertain an application under O. XXI, 
r. 90 Proviso, the order fails ander O. XLII, r. T (j). 


Vol. 184] 


Civil Procedure Code—contd. 


N. K. VBNRATARAMA 
Mad. 60 
O. XXI, r. 90, proviso 2,8. 47—Proviso 2 
to 0. XXI, r. 90, if applies to questions raised 
under s. 47. 
’ Proviso 2 to O XXI, r. 90, Civil Procedure Code, 
ory relates to what lies within O. XXI, r 90, that is, 
to matters in connection with publishing or conduct- 
ing the sale. It has, and can have, no application, 
to a question raised under s. 47. RAM OHANDAR v. 
BARUPA Lah. 393 
- 0. XXI, r. 91— Auction-purchaser, how can 
obtain refund of purchase-money, stated—Sale not 
. get aside application being time-barred—Kefund of 
purchase-money, if can be claimed on ground 
- that yudgment-debtor had no saleable interest in 


property at time of sale. 

taide the provisions of the Gode of Oivil Pro- 
cedufe, an auction-purchaser has no right to recover 
his purchase-money merely by showing that the 
judgment-debtor had no saleable interest. 

The purchaser is restricted to his remedy by an 
application under O. XXI, r. 91, followed by an ap- 
plication under r. 93. Lf his application under O. 

T. 9], is barred by limitation and therefore dismissed 
and the sale is not consequently set aside, then the 
auction- purchaser is not entitled to obtain refund of 
his purchase money only on the ground that the 
judgment-debtor had no saleable interestin the pro- 
perty at the time of the sale. AMAL OHANDRA 

v. RAM SWARUP AGARWALLA Cal. 453 
O. XXI, rr. 91,93. San Oivil Procedure 


MARUDAMUTHU MUDALIAR v. 
AYYAR 














‘Code, 1908, s. 151 453 
O. XXI, r. 92. Bss Oivil Procedure Oode, 
1908, 5. 47 393 





O. XXI, rr. 101, 103, 8. 144 —Suit under 
0. XXI, r. 108 decreed— Plaintif losing possession 
during pendency of sutt—Possesston can be res- 
tored under r. 101 or 8. 144. 

Where a suit under O XXI, r. 103, Civil Pro- 
cedure Oode is decreed and the plaintiff has lost 
possession during its pendency, the Oourt can direct 
under O. XXI, r. 101 that the plaintif be put in 

ossession of the property, as the suit under r, 103 

a continuation of the execution proceedings. 

Section 144, Oivil Procedure Oode, can be 
‘applied to such a case for restoring possession to 
the plaintif. FIRDos JAHAN v. DR. MUHAMMAD Younis 

Oudh 401 

O. KUI, r. 108. Ss Transfer of Property 


Act, 1882, s. 53-A 
eo rr 1 to 11, ss. 115, 


O. XXII, 

Applicability to application for substitution of 

jegal representative tn place of deceased partyin 

révision application—Limitation Act (IX of 1908), 

Sch. I, Art. 181. 

When an application for revision has been ad- 
mitted, the effect of the admission is that the Hig) 
Oourt has decided to call for the record of the 
case, and when that stage is reached, it is the 
duty of the High Court to examine the record and 
pass such orders as it thinks fit and in order 
to be able to do this more effectively, it is 
necessary that the record be examined in pre- 
sence of the parties. lf a to the case has 
died inthe meantime, it is only just and proper 
that his legal representatives be brought before the 
Court and such an order to bring such legal repre- 
' sentative onthe record of a revision application can 
be passed under s. 15) of the Oode of Civil Proce- 





ure. i Limes . LI a 
The law does not prescribe any rule of limitation 
184—G. L—I U 
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for impleading a representative of the deceased 
party in a revision application. A perusal of the 
provisions of O. XXII, rr. l to 11 will show that 
the provisions of this Order are applicable only to 
suits and appeals. By r. 12 it is definitely laid 
down that nothing in rr. 3, 4 and 8 shall apply to 
NG E in execution of a decree or order. There 
no provision of law laying down procedure for 
substitution in place of a deceased party in a revi- 
sion application and the reason is obvious. The 
remedy provided by s. 115 of the Oodeof Oivil 
ure is absolutely discretionary with the High 
Oourt. .Baksho v. Piaro(1), relied on. 

Obtier.—But assuming that such an application is 
ene to the law of limitation, then the residuary 
Article of Limitation Act, 1. e., Art. 181 would apply. 
Kaz Husar v. Paarsy LAL Oudh 81 
- 0. XXIII, r. 1—“ Subject-matter,"” meaning 

of—Oause of action and reliefs claimed in second 

suit same as those in first sutt— First suit 
withdrawn without permtssion of Oourt—Second 
suit ts barred. 

The expression “subject-matter” in O. XXIII, r.l, 
Civil Procedure Oode, means series of aots or 
transactions alleged to exist giving rise to the 
relief claimed. Where the cause of action and the 
relief claimed in the second suit are the same as 
the cause of action and the relief claimed in the 
first suit, the eecond suit can be considered to 
have been brought in respon of the same subject- 
matter as the first suit. therefore the first suit 
is withdrawn without permission of the Oourt to 
bring a fresh suit, the second suit would be barred. 
Ram Beaross y. BaRAMDIN All, 808 

O. XXII, r. 1—Suit by one co-sharer against 
others forrecovery of joint possession of certain 





plots—Sutt in respect of some plots dism as 
premature on finding that they were sed 
under mortgage—Subsequent suit for redemption 


of those plots, if barred by O. III, r. 1. 

e & suit brought by one co-sharer against 
other co-sharers for recovery of joint possession of 
certain plots is dismissed as premature in respect 
of some of the plots on a finding that other oo- 
sharers are in possession of those plots as mort- 
gagoos, a subsequent suit by the co-sharer for re- 

emption of those plots is maintainable and ia not 
barred by the provisions of O. XXII, r. 1, Oivil 
Procedure Oode. Ram BHAROSH v. BARAMDIN 

All. 808 
- O. XXIII, r. 2—Limitation Act (IX of 1908), 

8. 14—Conjlict between, if any when comes 

under a. 14, Limitation Act. 

Order XXIII, r. 2, Oivil Procedure Qode, is an 
exception engrafted on the provisions of s, 14, 
Limitation gct, and the Rule clearly means that 
the suit withdrawn is to be ignored altogether and 
deemed non-existent for the purpose of congidering 
the period of limitation for the fresh suit, There 
is, however, no real conflict between O. XXIII, 
T. 2 and s. 14, Limitation Act, and the expression 
“unable to entertain it which occurs in sg. 14, 
Limitation Act, does not merely mean that the 
Court has expressed its opinion that there is de- 
fect regarding -jurisdiction or otherwise, but ethe 
Court must.actually by “its order terminate the 
litigation on the ground of defect of `jurisdi 
tion or other osuse of a like nature. TERSA 
BAHATI v. TABIZUDDIN AHMHD - ` 
- O. XXIII, r. 3—Compromise 
decidg whether particular term of comprêmise 
relates to susi. a 








a ti 
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The question whether a particular term of a petition 
of a compromise relates to the suit within the mean- 
ing of O. XXIII, r. 3, Civil Procedure Oode, must be 
decided upon the circumstances of each case. The 
test to apply is as to what is the relief which 
would have been granted by the Qourt in that parti- 
cular suit if the compromise between the parties had 
not intervened. From the mere fact, that certain 
matters of a compromise formed the consideration of 
it, it would not necessarily follow that those matters 
became related to the suit. Sar NARAIN v. OF ANDRA 
MOHAN Oudh 850 
———-O. XXIII, r. 3—Compromise made rt of 

decree—All terms of compromise not, ver, 
incorporated tn operative part of decres—Relief by 
way ,of execution tn respect of matters not 
incorporated in operative part of decree, whether 
available. : 

Where the Oourt which passed the decree ordered 
the compromise to be made part of it, but in the 
operative part of the dearee, it incorporated only so 
much of the sit el as related to the actual 
subject-matter of then existing litigation, and the 
decree-holder applied for the execution of the decree 
With regard to the matters agread to in the com- 
promise : 

Held, that the relief claimed in the application for 
execution not having been incorporated in the opera- 
tive part of the decree was not available to the 
decree-holder by way of execution thereof, bat could 
be enforced only by a separate suit. Sar NARAIN v. 
OHANDRA MOHAN 
—— — O. XXIII, r. 3—Oourt exercising erroneous 

jurisdiction «n recording compromise under 

0. XXII, r. 3—Decree ts binding on parties till 
set asde in appeal—Rgzecuiing Court cannot 

stion ti. 

atent want of jurisdiction is a very different 
matter from the erroneous exercise of it. Where the 
Court records a compromise under O. XXIII, r. 3, 
Oivil Procedure Oode, though a term of the com- 
promise relates to property not in question in the 
suit, yet if the subject-matter of the entire compromise 
is within the pecuniary or territorial jurisdiction of 
that Oourt, then the Court in recording compromise ig 
not acting outside its jurisdiction but may be com- 
mitting a breach of the provisions of O. XXII, r. 3, 
which 1s a matter to be corrected at the instance of 
parties in appeal or revision. The execution Court 
cannot question the decree sought to be executed 
excepting on thescore of want of jurisdiction. The 
decree passed in such cases would be passed with 
jurisdiction and be binding upon the parties unless 
set aside in appeal. 

The main question that arises in connection with 
the question of execution of a consent decree is whe- 
ther the compromise recorded under O. XXIII, r. 3, 
Oivil Procedure Code, ag a wholeor what part of it 
was embodied in the operative part of the decree by 
the Oourt seised of the suit. Merely saying thatthe 
compromise is made part of the deoreeis not embody- 
ing it in the operative part of it. A compromise can 
be seidto be embodied in the decree only when it is 
incorporated in the operative part of it and there 
are eXpress words in t part showing the actual 
relief decreed. BAT NARAIN p, OHANDRA Mou an f 

s > . Oudh 850 
———— O. XXVI, r. 4—Provisions of 0, XXVI Pe 
whether apply to execution proceedings. 

The provisions of O. XXVI, r. 4, Civil Procedure 
Oode, are not applicable to execution proceedings 
and haye not been made so by reason of thee pro- 
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visions of s, 141. This rule in its language em- 
powers a Court to issus a commission in any suit, 
The application by a person in the execution pro- 
ceedings under 0. VI; r. 16, to be brought on 
record as the transferee deoree-holder is neither a 
proceeding in a suit nor an original proceeding 
in the nature of a suit. AYANAMPUDI VENKAYYA v. 
LANKA RATTAYYA Mad. 12. 


O. XXIX, r.1, O, VI, rr. 14, 15—0. XXIX, 
© r. 1, tf excludes operation of O. VI, rr. 14 and15. 
Order XXIX, r. 1, is a permissive rule, and dose 
not exclude the operation of O VI, rr. 14 and ]5 of 
the Oode. There is nothing in 0. VI, r. 15, which 
prevents the person verifying, from saying that the 
whole plaint is upon information received’ 
believed to be true. Hencethe plaint of 8 company. 
signed. by a person as the constituted attorney of the 
laintift ls properly signed and verified. PERFORMING 
IGET SoomTY, LTD. v. INDIAN” Mornina Post 
RASTAUBANT l Bom. 673 
—— O, A r. r erates Varit ai 
appointed ian ad litem, whether nd 
0. KAKI, r. 7, | 
There is no sufficient ground to hold that when 
& natural guardian or 4 guardian appointed by the 
Oourt is appointed a guardian under O. 
r. 7, Oivil Procedure Oode, the provisions of r. 7 
not be applicable to him. Even if a certificated 
guardian appointed by the District J udge is appoint- 
ed guardian ad litem, ho is bound by the provisions 
of 0. XXXII, r. 7. Raz BAHADUR v. JAMNA KUBR 
All. 609 (b) 
O. XXXII, r. 7—Dispute to which minors are 
parttes referred to  arbitration— One party 
applying for order directing arbitrators to file 
award and for decree on it—Minors through 
guardtans ad litem applying that they have no 
objection — Provisions of . XXXII, r. 7, if 
atiracted. : 
Where a dispute to which minors are parties is 
referred to arbitration and a party makes an applioa- 
tion for an order directing the arbitrators to file the 
award and for a decree on it, andthe minors through 
their guardians ad litem e a petition that they 
have no objection to the decree, the provisions af 
O. I, r. 7, are not attracted and in such 
ciroumstances the Oourt is under no necessity 
to sanction anything as a condition precedent to 
filing the award and passing a decree upon it. 
Rasy Kumar v. Satva PRASAD GUPTA Cal. 553 


O. XXXII, r. 7— Rule, if applies to 
proceedings under U. P. Land Revenus Act (III of 
1901) — Compromise by guardian in mutation 
proceedings on behalf of minor for his benefit—Ip 
can be avoided for want of permission of Court, 
The provisions of the Gode of Oivil Procedure 

are not applicable en bloc to proceedings under the 

U. P. Land Revenue Act. Certain sections of the Code 

have been made applicable and express provision 

to that effect is to is found in several sections of 
the Land Revenue Act. Rule 7 of O) XXXII, has 
not been made applicable. Under the circumstances 
it cannot be said that the omission to take the per- 
mission of the Oourt for acompromise entered into 
in mutation proceedings on behalf of a minor ig 
fatal to the validity of the compromise. It ig 
always open to a minor to avoid a compromise on 
the ground that it was prejudicial to his interest 
or that it was fraudulent. If it is found that the 
compromise wae for the benefit ofthe minor and 
was not prejudicial to him, the compromise cannot 
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be avoided for wantof permission of the Court. 
Ras BAHADUR v. JAMNA KUHR All. 609 (b) 

— O. XXXII, r, 15—Court permitting plaintiff 
to sue by next friend—Issue as to whether platinti 
' 14 incapable of protecting his interests, if can be 
_ -raised till that order is set aside, 

Where the Oourt has permitted the plaintiff to 
sue by his next friend, till that order is set aside, 
it is not competent to raise an issue as to the ques- 
tion whether the plaintiff is incapable of protect- 
ing his interests when suing or being sued. Once 
the plaintiff is permitted to sue by the next friend, 
the authority of,the next friend cannot be ques- 
fi€ned by an issue raised in the suit. Unless by a 
substantive application the authority of the next 
friend is revoked, it would not be competent to 
Taise an issue in answer to the claim. Inre K, 
NARABIMHA BBATTAOHARIAR Mad, 211 
———~ O. XXXII, r.-15—Person found mentally 

deficient and incapable of protecting his interests 

—Nezxt friend, if can institute suit on his behalf. 

Where a person is mentally deficient, is not able 
to look after his affaira and is incapable of protect- 
ing his interests, the next friend is entitled to in- 
stitute a suit on his behalf asking relief to the 
person mentally deficient with respect to actions 
taken by him which are detrimental to his inter- 
ests. Where therefore a person is found to be in- 
capable of protecting his own interests, a suit on 
his behalf by his next friend for relief that the 
power-of-attorney granted by the person on un- 
substantial grounds should be revoked in such per- 
son's interest, is maintainable. Inre K, NARASIMHA 
BHATTAOHARIARK Mad. 211 

O. XXXIII, r, ee withdrawal 
of suit and fixing costa — Appeal on question of 
costs—Reviston, if matntainable—Court allowing 
suit to be withdrawn and allowing to be withdrawn 
adding that tt is dtamtased, distinction 

Anorderas to costs in a case where an order under 
O, XXIII, r. 1, Civil Procedure Code is passed allow- 
ing the plaintiff permission to withdraw the suit and 
TAG ovata, emery incidental to the permission to 
withdraw the suit, and as the permission to withdraw 
the suit is not a deoree, the incidental order of costs is 
also not a decree. 

No distinction can be drawn between the cases 
where a auitis simply allowed to be withdrawn and 
the cases where the Courts though allowing the auit 
to be withdrawn add that the suit is dismissed. 

Quaere——Where an order permitting withdrawal 
of suit and fixing costs is passed, it is doubtful whe- 
ther revision lies from order relating to costs. FIRM 
DAULAT Ram VIDYA PARKASH v. Banst LaL Lah, 855 
O. XXXIII, r. 2, 3.149 —Application under 
0. XXXIII, r. 3— Court, if has power under s. 149 
to grant time to applicant to pay court-fees—Court 
granting time to applicant to pay court-fees, without 
rejecting applicatton—Court-fee paidon date within 

time granted but when suit was barred by limitation 

—Sutt, tf time-barred. 

An application to sue as a pauper under O. XXXII 
r. 2, Oivil Procedure Oode contains an unstam ped 
plaint and the Court can under 
under s 149, even if the application 1s rejected, 
permit the requisite stamp to be paid thereon within 
a time fixed by it and after it has been done, the 
unstamped plaint will be considered to be validly 
presented on a Proper oe duty on the date when 
it was originally filed and this holds good even 
if the court-fee is paid subsequently under the orders 
of the Oourt on the date when it is barred by limita- 
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tion. If therefore after making an application under 
O. XXXIII, r. 2, the applicant makes a request that if 
the Court is not'inclinedto grant the application for 
leave to sue in forma pauperis tims be granted to 
himto pay the necessary court-fee, and the Court 
without rejecting an application under O. XXXII, 
r.2, grants him time to pay the court-fee and the 
court-fee is paid within that time thesuit is not time- 
barred even ifthe date on which the court-fee is paid 
is beyond period of limitation for suit Laura v. 
AVADH NARRSH SINGH Oudh 443 
O. XXXIII, rr. 2, 3, 4—Application not 
rejected under r, 3 but evidence recorded under 

r. 4—Oourt, if can consider subsequently whether 

application can be rejected under r. 3(b) or (c)— 

Order upon such question, when vitiated for 

material irregularity. 

Where the Oourt does not reject the application 
under r. 3, of O. XXXIII, Oivil Procedure Oode, 
but issues notice and hears the oase with reference 
to the question of pauperism under r. 4, it does not 
act without jorisdiction in subsequently consider- 
ing the questions as to whether the plaint dis- 
closes a cause of action or whether the suit is 
barred by limitation. If the conclusion come to 
upon the questions whether the plaint, disclosed a 
cause of action and whether the sult was time 
barred are based upon materials appearing within 
the four corners of the proposed plaint, the order 
is not vitiated for material irregularity. But if 
the QOourt allows itself to be influenced by 
any evidence which was taken at the enquiry under 
r. 4 or by anything which has been brought to its 
notice by the opposite party, which are notto be 
found either on the face of the proposed plaint or 
in an admission by the applicant, then the order 
would be vitiated for material irregularity. Dr. A. 
Karim v. Larg RAM Rang. 796 
——— 0. XXXIII, r. 7—Pauper —Presenting of 

pauper application with intention of defrauding 

Government— Subsequent payment of court-fee— 

Discretion of Court to convert pauper application 

inio plaint should not be usedin such case. 

Even if application of the applicant for the rejec- 
tion of hie pauper application is ignored, and it is 
treated as one for prayer for conversion of the 
application to sue as a pauper into a plaint on payment 
of a requisite court-fee, any discretion the Oourt may 
have to convert the pauper application into a plaint 
should not be used, ifthe application to sue as 
pauper was made with the intention of defrauding the 
Government. Brswa Natu Das v. BARSK MoE 

al. 


— 





———O, XXXIII, r. 7 (3). Ser Limitation Act, 
1908, 6. 146 er 345 
O. XXXIII, r. 7 (8}-Application under 


0. XXXIII, r. 2 refused under r. 7(3)—Appltcant 

aying courtefees on relief claimed — Whether can 
be allowed to convert his application under 
0. XXXIII, r. 2into plaint with effect from date 
on which it was filed. 

It is quite clear from the lenguage of r. 19 of 
O. XXXIII, Civil Procedure Code, that the intention 
of the Legislature is not to allow an unsuccesgful 
applicant to treat his pauper application asa plaint 
with effect from the date on which if was originally 
filed. It allows him to institute a suit in the ordf- 
nary Manner in respect of the right which he claims 
but only after he has paid the costs due to Govern- 
ment ad the opposite party. The expression “im the 
ordinary manner’ can only mean that the applicant 
must present in Court a duly stanfped plaint which 
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as regards limitation will be effective only from the 
‘date on which it is presented. Where therefore an 
application under O. XXXI, r. 2 is rejected under 
r. 7 (3) and the applicant seeks to deposit the full 
court-fee upon the relief claimed, the suit, for the 
pepe limitation, must be considered to have 

een instituted only after the payment of the requisite 
court-fees and not on the date of the presentation of 
the application under O r. 8. The ap- 
plicant cannot be allowed to convert his application 
into a plaint with effect from the date, upon which 
the pauper application was filed. Biswa Nara Das 
v, KHBJERALI MOLLA Cal. 345 


O. XXXIII, r. 8—Application to sue in 
forma pauperis granted— Date of filing of 
application should be regarded as date of filing 
surtt. 

As goon as an application to sue in Jorma 
pauperis is granted, the application itself is to be 
deemed as the plaint in the suit and therefore it is 
the date of the filing of the application that should 
be regarded as the date of the filing of the suit 
and not the date on which it is granted send re- 
gistered. KursHavLaL TRIBEUVANDAS p. Bar Daur 

Bom, 804 

——§ O. XXXIII, r. 15—Correcst order to be made 

_ under 0. XXXIII, r 15, stated. 

The order of the Court to the effect that the 
applicant under O. XXXIII, r. 2, Oivil Procedure Code, 
should register his plaint with effect from the date on 
which the court-fees were filed by him is not correct. 
The correct order in view of the provisions of 
O. XXXIII, r. 15, is to direct payment by a specified 
date of the costs (if any) incurred by Government and 
the opposite party in opposing the pauper application 
ag a condition precedent to the acceptance ot a plaint 
to which the Gourt might have permitted the court- 
fee stamps to be attached. Biswa Natu Das v. 
KHEJERALI MOLLA Cal. 345 
————— 0O. XXXIV, r. 6. SEB Provincial Insolvenoy 

Act, 1920, s. 28 (6) 868 


= O. XXXIV, r. 10—General proponit ons 
gor tning cases falling within scope of 0. KIY, 

sta i 
Oases falling within the scope of O. XXXIV, 
Oivil Procedure Oode, are governed by the following 
ral propositions : (1) that unless a mortgagee is 
ound to be disentitled his conduct from re- 
covering his costs, he would be able to claim as of 
right, that costsofhis suit be added to the mortgage 
morey which is found by the Oourt to be due to 
him ; (2) that in the cases covered by O. XXXIV, 
a mortgagee who has been deprived of his costs by 
the decision of a Court would be entitled as of 
Tight to appeal toa higher tribunal, @nd (3) that 
the provisions contained in s. 35, Oivil Procedure 
Code, are inapplicable to mortgage suits to which 
those stated specifically in O. XXXIV, r. 10 apply. 
CHIDAMBARAM (ORETTIAR v. R. A, B. Ramaswaur 
OHBTTIAR Mad. 83 
O. XXXIV, r. 14. Srn Transfer df Property 
Act, 1882, s. 67 ° . 626 
——— 0O. XXXIX, r. 4, O XLIII, r. 1 (r)—Order 
refusing to discharge njunction, if a able, 
pare 


Where an order for an injunction has 
ed, an arp an may be made under O. 

r. 4 to discharge that order, If that application 
succeeds clearly appeal Iles because it results in 
an order being discharged. Also if the application 
is dfsmissed still the order is made? under 
0. XXXIX, r. 4 which attracts O. XLIII, r. 1 (r) 

e 
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which makes that order appealable. Manuo Rao 

NARAYANRAO v. Yapo Rao Nag. 570 

- — O. XLI, r 22—Cross objection—Failure to 
award costs in decrees. 

Failure to award costs in the decree cannot form 
the subject-matter of a oross-objestion. MUBAMMAD 
AZIZAL BARI v. RAZIUDDIN MUHAMAD IDRIS KHAN . 

Cal. 216 
-O. XLI, r. 27—Additional evidence, when 
can be allowed to be produced, stated. 

The legitimate occasion for the exercise of the 
power under r. 27 of O. XLI, Oivil Procedure Code, 
is when the Appellate Court finds “some inherent 
lacuna or defect apparent on ‘he record;*' ehe 
mere fact that a party has made a discovery of 
fresh evidence outside the Oourt will not justify 
the Court in allowing such evidence to be imported 
into the case. Rule 27 exacts very strict gondi- 
tions so ag to prevent litigants being negligent 
and enjoins the Oourt to require the facts as to 
the absence of negligence to be strictly proved. 
PURAN UHAND v Mauna BAKHBH Lah. 164 
O. XLI, r. 27, 8, 100—Public documents 

admitted in appeal as additional evidence without 

giving reasons for doing so—Oppostte party not 
allowed to produce evidence in rebuttal but such 

party not insisting on such right—Hrror held did 

not produce defect in decision on merits and could 

not be challenged in second appeal. 

The AppellateCourt admitted additional evidence 
filed by the appellant without giving any reasons 
for doing so. All thatthe Oourt did, however, was 
to admit certain public documents about whose 
genuineness there could not be the slightest doubt. 
The Court also made the mistake of not allowing 
the plaintiff to adduce evidence in rebuttal. But 
in this respect the respondent was just as much to 
blame as the Oourt, because he did not insist upon 
his right to produce evidence in rebuttal ; 

Held, that although there was error in not fol- 
fowing the provisions of O. XLI,r. 27, Civil Pro- 
cedure Oode, it did not produce defect inthe deci- 
sion of the case upon merits and the decision could 
not be challenged in second appeal. RAM OHANDRA 
v. Kunst LAL All. 811 
———— 0O. XLI, r. 33—Scope of— Power of Appellate 

Court to alter decree in favourof plaintif who is 

respondent to appeal and who has not esther filed 

appeal or objection. 

Order XLI, r. 33, confers upon the Appellate 
Oourt very wide powers to pass such orders as may 
dispose of the dispute between the parties to the 
litigation. The rule expressly empowers a Court to 
pass an appropriate decree not only in favour of the 
appellant butin favour of any of the respondents or 
partias although such respondentsor parties may not 

ave filed an appeal or objection. There is’ no bar, 
therefore, to the Appellate Court altering the decree 
of the trial Courtin favour of the plaintiff who is a 
respondent to the appeal To contend that although 
the Appellate Court may alter a decree in favour of 
a respondent who has not appealed, it has no power 
to do so tothe detriment of other respondents, would 
be to nullify the rule altogether. HARI Moan OJHA 
v. BanspHas PATHAK Pat. 137 

O. XLII, r. 1. Sa» Oudh Rent Act, 1886, 
8. 119-B 14 
O KLIN, r. 1 (J). Ban Civil Procedure Code, - 

1908, O XXI, r 90 0 
O., XLIII, r.1 ‘r). 
1908, O XXXIX, r. 4 
O. XLV, r. 4—One question common but 
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other pene not so—OConsolidation, tf can be 

ordere WAN 

The fact that there is a common question does not 
entitle a petitioner to an order for consolidation when 
’ there are other questions which are not common. 
The basis of an order for consolidation must be that 
the two suita involve substantially the same ques- 
tions. 


Order XLV, r. 4, Oivil Procedure Oode, says that è 


suite “may” be consolidated. It does not say that 
they shall he consolidated. Therefore the Oourt 
is not bound to grant an order for consolidation. O. R. 
BALANAGAYYA OHETTI v. OsBTTI VARADARAJULU (OHBTTI 
spi a s Mad. 832 

————. XLVII, r. 1—" Other 
inr 1, O0. XLVII—Meaning of. 

The expression “any other sufficient reason " 
ocoumring in r. 1, O. XLVII, Oivil Procedure Code, 
means any other sufficient reason analogous to 
those specified immediately previously, that is to 
say, to excusable failure to bring to the notice of 
the Court new and important matter. G. P. STEWART 
y. BROJENDRA KIsHORB Roy UHAUDHURY Cal. 689 
O. XLVII, r 7 and s 47—Order granting 

review rejecting application for stay of execution 

—Order ig decree and ts therefore appealabdle. 

Where the net result of the review was that the 
application of the Deputy Oommissioner, for a 
stay of the original execution proceedings was Te- 
jected, the order, determining, as it did, a question 
within s. 47, Civil Procedure Oode, relating to the 
execution of the decree ie itself a “deoarea” with- 
in the meaning of s. 2 (2) of the Oode and there- 
fore an appeal lies from it as from a decree and 
consequently it can be attacked upon any ground 
which the appellant chooses to take. G. P. STEWART 
v. BroJENDRA KISRORB Roy UHAUDHURY Oal 689 
Companles Act (VII of 1913), s5. 227,227 (2) 

—Difference between 8,227 and 8.57, Presidency 

Towns Insolvency Act, explained. 

There is a vital differanee between a. 97, Insolvency 
Act, ands 227, Companies Act. While bona fide 
payments to creditors by an insolvent, subject to 
the very important foregoing sections in the 
Insolvency Act are permissible and valid, and may 

enerally be quite proper, payments to creditors of 
debts previously incurred by a company from the 
moment of the presentation of a wae up petition, 
become improper. alienations an void. It 
necessarily follows from this, that while such 
payment by an insolvent made bona fide tr his 
creditors may be regarded as payments made in the 
ordinary course of business, payments by a company 
of@lebts Sahak at the time of the presentation of a 
petition for winding up, made after the presentation 
of the petition, cannot be ao regarded. Transactions 
-which the law regards as improper and declares 
void, and which acompany conducted with due care 
and attention ought to avoid, cannot be regarded 
as transactions inthe ordinary course of business. 
Moreover, for the purposes ofa. 227, it is wholly 
immaterial whether the person making or receiving 
the payment had or didnot have notice of the 
presentation of the petition for winding up, and the 
operation of that section is not in any way made to 
depend upon such notice, whereas it would be 
essential under s. 57, Presidency Towns Insolvency 
Act, for a person claiming the protection of that 
_ section to show that the transaction claimed to be 

valid was without notice of the presenfation of any 
tition. In the matter of ALL-INDIA Homa RABLIBF 
SURANOB Oo. (In LIQUIDATION) Sind 428 


suficient reason " 
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——~-8, 227 (2)— Payments by insurance company 
to poltcy-holders in respect of policies, after 
commencement of winding upare void and cannot 
be validated. 

Where between the commencement of winding up 
and the date of order of winding up, an insurance 
company makes payments to some of its policy- 
holders in respect of their policies, the amount of 
which had become due, such payments being 
payments of debts by the company to its oreditors, 
are not only void but cannot be validated as they 
clearly amount to dispositions of property within the 
meaning of a.:27 (2), Companies Act. In the matter 
of ALL-INDIA Hows Retr InNsursncs Oo. 
LIQUIDATION) Sind 428 
—8. 227 (2) — Transactions which, Court 

would validate under s. 227 (2), stated. 

Transactions made after the commencement of a 
winding up which a Oourt would validate under 
s. 227 (2), Companies Act, are trangactions bona fide 
entered into by a company for the benefit of the 
company and those interested in the assets of the 
company for preserving the business of the company 
as a going-concern, and not to the detriment of 
other creditors In the matter of ALL-INDIA Home 
RauigF INSURANGCE Oo. (IN LIQUIDATION) Sind 428 





Confession. Sas Evidence Act, 1872, s. 30 302 
Consplracy—Proof of. Sze Evidence Act, 1872, 

& 10 191 
Contract. Ses Contract Act, 1872, s. 62 705 


Agresment—Correspondence between partira 
—Laat letter offering counter-proposala—No reply 
or acceptance—There was held no concluded agree- 
ment. 
ertain letters passed between two parties In the 

last letter one party made certain counter-offers and 

requeste. There was no reply or acceptance from the 
other party : 

Held, that there was no concluded agreement. RAJ 
KUMAR v, SHIVA PRASAD GUPTA Oal., 553 
__-Hire-purchase—Rights and obligations of 

parties depend on conditions of contract—Right to 

recover rent, tf lost by exercise of right to re- 

take poss ; , 

In hire-purchase cases the rights and obligations 
of the parties depend primarily on the conditions 
of the particular contract between them. The 

al rule is that in a hire-purchase agreement 
the right of the owner to recover rent is not lost 
by the exercise of the right to re-take possession, 
even inthe absence of an express stipulation to 
that effect Mopgren Financs, Lro., Dersi y. OM 

PARKASH Lah. 100 

Husband and wife—Agreement that tn case 
of strained relations, wife would get customary 
maintenan&, executed by husband at time of 
marriage —Agreement, if void 
Where the husband executes an agreement ocon- 

temporaneous to the marriage, that ina case of 

strained relations between him and his wife, the latter 
would be entitled to her customary maintenance, the 
agreements not void under any provisions of law. 

JAMILA KHATOON v. ABDUL Rasard Lah.105 

Misrepresentation— Misrepresentation does 
not cease to be so when emade servant of ene 
of contracting parties whose statements bind that 
party—It is misrepresentation made by ong 
contracting party to other. 

If a etatement is a misrepresentation, it does not 
cease to be so, because it made by a salesman 
of one 81 the contracting parties. He beifk a 
servant of one of the contracting parties his 

d 
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statements bind that contracting party and a mis- 
representation is a misrepresentation made by one 
contracting party to the other. DUKAHARAN Natu 
ZUTSHI Y. Coniak. OREBDIT CORPORATION LTD. 
Oudh 521 
Contract Act (IX of 1872), 8. 16—Muhammadan 
woman dying leaving two minor daughters and her 
husband as beneficiaries under her will— Husband 
appointed sole executor—Husband natural guardian 
of persons and testamentary guardian of propery 
of daughters—Dawghters brought up as pardanashin 
ladies—On their attaining legal majority, father 
obtaining full and unconditional release them 
tn respect of their shares in property—Facts held 
a aa to lead to tnference of undue influence by 
at ; 
influence is to be inferred from the speoial 
relationship between the parties, quite apart from 
roof of actual fraud or unfair advantage. In 
glish Law, a special relationship of confidence 
does exist between parent and child, notwithstand- 
ing that the child is actually of age at thetime the 
transaction takes place. These principles are equal- 
ly applicable toa case under s. 16, Oontract Act. 
A Muhammadan women died leaving two minor 
daughters and her husband as beneficiaries under 


her will. The husband was appointed the sole 
executor of the will and was natural guardian of 
the persons of the minor daughters and the testa- 


mentary guardian of their property. The daughters 
were brought up as pardanaskin ladies As soon as 
the daughters attained the age of legal majority, the 
father obtained from them full and unconditional 
release in his favour in respect of their shares in 
their mother's property : 

Held, that the actual relationship of parent and 
child and a fortiort the added relationship of exe- 
cutor and beneficiary and of guardian and ward, 
were amply sufficient to raisea prima facie case 
for attributing to the father that ‘‘ dominating 
position " which is the first of the statutory require- 
ments of s. 16, Contract Act. The transaction was 
on the! face of it unconscionable, Mariam BIBI v. 
UASSIM FBRAHIM Rang. 171 

88.17, 19, exception—' Fraudulent within 
the meaning of 8.17" refers to "ailence” and not 
to “‘misrepresentation —Owner of property causing 
letters to be written by others addressed to him, 
tn which bogus offere at high prices are made 

Jor deceiving purchasers—Making and exhibiti 

such letters to intending purchaser is fraud—S8 

case does not fall within exception to s. 19. 

The exception to s. 18, Oontract Act, applies to 
cases of misrepresentation as distinguished from 
fraud and should not be interpreted as being 
meant to apply to misrepresentation® which is 
“fraudulent within ` the meaning of œ. 17.” The 
phrase'‘‘ fraudulent within the meaning of s. 17" 
applies to the preceding word “silence” exclugsive- 
ly, and not to the word “misrepresentation.” Hence 
in the, case of an active misrepresentation knowing 
the fact to be false, as distinct from mete silence 
or concealment, it is*not incumbent upon the party 
defrauded .to establish that he had no means of 
discevering the truth with ordinary diligence. 

Where an owner of property wishing to sell it, 
cayises certain letters to be written by other persons 
and addressed to him in which bogus offers at 
high prices are made, with the sole intention of 
giving a fictitiously high value to the property and 
with the object of deceiving the intending purcha- 
gers, the making and exhibiting of such letters to 
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the intending purchaser and inducing him to purchase 
the property for the price represented by the letters, 
amounts to fraud within the meaning of s. 17, Oon- 
tract Act, and such a cese does not fall within the 
exception,to s. 19. Jon Minas Apar v. Lours 
OAIRP MALOHUS Oal. 321 
ss. 62, 39 —Contract—Novation — Debtor 
executing handnote—Parties by agreement subse- 
quently adjusting accounts and arristng at figure 
due—Debtor agreetng to pay certain amount in 
cash immediately as part of agreement and to 
execute mortgage bond for balance—No payment 
made as agreed—Mortgage geed executed by 
debtor alone but registration receipt neither difefed 
to or accepted by creditor—There-is no novation 
of contract under s. 62—Oreditor can sue on 
handnote—S. 39 applies to such case. 

Where a debtor has executed a registered hand- 

note in favour of a creditor and the parties sub- 
cently by an agreement adjust their accounts 

ad arrive ata certain figure as due under the 
handnote and the debtor agrees to pay certain 
amount immediately as a part of the contract and to 
execute a mortgage bond for the balance, but, the 
amount s0 is never paid and the registra- 
tion receipt of the mortgage bond executed by the 
debtor alone is never offered to or accepted by the 
creditor so that there is no acceptance by the 
creditor by words or conduct of the position as a 
mortgagee and the deed is not taken delivery af 
by the oreditor, there is no novation of the con- 
tract within the meaning of s. 62, Oontract Act, : 
and the creditor can sue upon the original hand- 
note. To such a case s. 39, Contract Act, applies. 
As the debtor has refused to perform his part of 
the contract in its entirety, the creditor is at liberty 
to resile from his part of the contract in its en- 
tirety with the result that the parties are relegated 
to their own position under handnote. 
BABULAL MARWARI v. TULSI Sinan Pat. 705 
8.73—Suit Jor damages for breach of 

contract —Platnttff must have performed his part 

of obligation—He must mitigate damages. 

To maintain a suit for damages for alleged breach 
of contract the plaintiff should have performed his part 
of the contract, taken possession of the land, put 
forward any accounts of the alleged loss and claim 
damages on that basis alone. It ig the duty of a 

laintiff in such circumstances to mitigate the 
amages. Dra. GHuLam Harpur v. D. Iqpan Nate 

Lah. 130 

8. 188— Agent—Authortiy of — Agent 

‘authorised to receive payment due to principal— 

Amount neither transferred nor assigned to hêm 

an his own right—Agent, whether has authority to 

institute suit for recovery of same—Prencipal and 

Agent. 

A person who is entitled to a certain amount has a 
right which is clearly divisible into two parta—the 
right to recover and the right to receive payment. If 
the amount itself is transferred or assigned in acvord- 
ance with the law both the rights pass to the trans- 
feres or the assignee. It is open to the person hav- 
ing title to delegate only one of the two rights which 
he possesses, namely the right to receive payment. 
Such a delegation does not necessarily involve also the 
delegation of the other right to recover. The autho- 
rity of an agent is strictly limited to acts which are- 
permitted by the principal either expressly or by 
necess implication. Where the amount due to 
principal is not transferred or assigned tothe agent 
inJhis own right, nor is the agent expressly authorized 
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torecover tha amount, the mere fact thathe was 
authorised to receive payment of the amount does not 
necessarily imply any authority to recover it by in- 
stituting a legal process, MUNICIPAL BoARD, JAUNPUR 
v, BANWARI LAL All. 648 (b) 

- 8. 233—Principal and agent, if can be sued 





: rere is in India a statutory provision allowing a 
plaintiff to sue both the principal and the agent in 
& case where the agent is personally liable. Section 233, 
Oontract Act, cannot be construed as meaning only 
that the plaintiff might sue both the principal and the 
agent in the A aanre; but ahat F ka, get 
jud t against em jointly for amount 
sisi tov: 7 Konamin SHAMBUDDIN v. Saaw. WaALLAOB 
& Oo. Mad. 153 
Co-sharers—Alienation—Transfer by exchange 

deed by oneon behalf of other co-sharer of specific 

property to stranger— No objection for many years— 

Transferee, if can plead that transferor was 

incompetent. 

A co-sharer in an undivided property cannot 
alienate any defined portion of such property even 
though he might have been in exclusive possession 
of thesame by an agreement amongst the various 
co-sharers. It follows that if such an alienation ig 
made, the alienation is subject to the right of the 
other co-sharers to set it aside. But where a oo- 
sharer on behalf of the other co-shareras has executed 
the deed of exchange in favour of a stranger and no 
objection was made by any of the joint owners to the 
transfer and the transferee continued in possession 
«without any objection for 24 years under the 
sircumstances, it is not open to the transferee to raise 
1 point which might have been available to the oo- 
sharers at ‘the time of the transfer, 4. e., that the 
ansferor was not competent to transfer. The trans- 
Wree cannot be allo toresile from the agreement 
«fter a lapse of so many years, and the deed of ex- 
hange cannot be held to be invalid because some of 
he co-sharera were noparties to it, Kasur Nata 
m('EWARI v. MAKOHLED THWARI All. 233 
—One co-sharer cannot ip puuding een 

oint property without consentof ot rs, althoug 

te pb may not cause direct loss to others. 

One of several joint owners of land is not entitl- 
d to erect a building upon the joint property 
vithout the consent other oo-sharers notwith- 
tanding that the erection of that building may 
‘auss no direct loss to the other joint owners. 

e cannot build himself, it follows that he cannot 
b out any portion of Joint land to his exclusive 
tyaya for the purpose of building. 

The equities in a case where the construction hag 
een @ompleted would be entirely different from 
Mhose of a case where objection has been taken 
ist at the time when construction is started, AMJAD 
iLI KAAN v. BISMILLA Kaan Oudh 266 
Right of co-sharer to erect building on joint 
land without consent of other co-sharers—Whether 
can do so on land which he is using as sahan 
darwaza—Ohangetn nature of exclusive possession 
of plot py a He co-sharer—Right of other co- 
sharers to object. and. 
One of several joint owners cannot erecta building 
n joint land without the consent of other co-sharera, 
Vhether hecan erect a building on land which he 
as been using as sahan darwasa is a question 
hich also, must be decided on the same principles, 
che right of a oo-sharer to continues in exclusive 
Cagession of those portions of joint land of’ which he 
vas allowed to acquire exclusive possession arises 
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must be confined to the nature of exclusive possession 
already enjoyed. Ifthe nature of the exclusive 
possession which has been submitted to or consented 
to by other co-sharers is changed, then the other co- 


right to object tothe change. The 


construction of a building on a sakan darwaza 


enjoyed af one co-sharer, and the other co-sharera 


will be we 


of direct inj 
Kons Bangar 
Costs. Sza M 


to them. RADEEY LAL v. MAHRAJ 
AL i Oudh 136 
ortgage 23 


———— “Suit dismissed with costs '—Order showing 
two defendants who have incurred separate costs 
— Plaintif must pay double set of costs. 


The words | 


‘plaintiff's suit is dismissed with 


costs " must mean that the plaintiff is to pay the 
costs of the defendants, and if there is more than 
one defendant he would have to pay the costs of 
all the defendants since prima Jacte every defend- 
ant is entitled to defend the suit in such manner 
as he thinks fitand with the help of any Pleader 
in whom he has confidence. Where the order shows 
on its face that there are two defendants who bave 
incurred separate costs, the matter is made addi- 


tionally clear. 


In such a case the order means that 


the plaintiff must pay the costs of both defendants 


as specified in 


the order and not only one set of 


costs im respeot of both the defendants, if the 
plaintiff did not ask for an order that separate 
costs be not allowed. Marryaya OHANYVIRAYA Hire 
MATH vy. SHANTTEAPPA Danappa NELVIGI Bom. 15 
Court Fees Act (VII of 1870)—Question of court- 

fees to be decided tn first instance upon allega- 

tions in plaint. 

The question of court-fee mast, in the first in- 
stance, be decided upon the allegations contained in 
the plaint. If the plaintiff alleges in a sut for 


partition that 


he is ın joint possession of the proper- 
plea raised by the defendant the 


ty and on a 

Court finds that the allegation is untrue, then it 
would bethe duty ofthe Coart to decide whether 
the relief claimed involves the relief for ssession 
or not, If it does not, then the guit is lable to 
be thrown out on the ground that a relief for 
partition cannot be d without the relief for 


possession, If 


the relief for posseasion is involved, 


then the Court would call upon the plaintiff to 
make good the deficiency in the court-fee. Lar 
Duraa Bux SINGH v. LAL AMBIKA Bux SINGH 


restored to possession of the share in any prop- 


words, where the plaintiff who sueg 


for partition and is out of possession claims the 
relief of partition, his suit is, covered by s. 7 


(tv) (b) Lar D 
BINGU ` 


URGA Bux BINGE v. LAL AMBIKA Bux 
Oudh 37% 


—— 8. 7 (Iv) (b), Sch, HYArt. 17 WI—s. 7 (iv 


(b), applicab 
allegation of 
be untruc—O 
s. 7 (iv) (b). 


tility of—Suit for partition wit 
joint possession—Allegation found to. 
ourt-see payable is ad valorem under 


Seotion 7. (tv) ee the Court Fees Act will net 


apply to o 


Ww the plaintiff is in joint poss- 
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ession of the joint family property but it must 
apply to cases where heie out of possession of it, 
or is excluded from the enjoyment thereof an 
seeks partition which means recovery of or restora- 
tion to such enjoyment although the enjoyment 
after the decree is to be not by way of joint pc 
gession but by separate possession of that w ch 
falis to his share. 


In a suit for partition of joint family property e 


where the plaintiff alleges joint possession, the court- 
fee is levied under Art. 17 fet) of Ssh. I ands.7 
(iv) (b) doesnot apply to such suite, The principle 
ig that such a suit involves merely a change in the 
enjoyment of the plaintiff's share and merely sesks 
to change the mode of enjoyment of the property 
and hence this particular relief is incapable of 
being valued at money, but if the Oourt finds that 
the plaintiff is out of possession and must sue for 
it, then ad valorem court-fee is payable either under 
B. 7 (iv) (b)or onthe relief for possession. LAL 
Duzea Bux Sixex p. Lau AMBIKA Bux SINGH 
Oudh 371 
8. 7, Ol. (Iv) (C)--Suit to set aside auction 
- gale and for injunction—Plainttf in possesston 
of property—Property found tn another sutt inter 
partes to be worth Rs. 12,000 but sold at auction 
for one pice—Sutt valued at one pice—As relief 
claimed was not capable of valuation, the valua- 
tion put held correct. 
The petitioners brought a suit in the Court of 
the Munsif against the opposite party for setting 
aside a sale held in a certificate case and for an 
injunction restraining the opposite party, who was a 
purchaser at such sale, from taking possession of 
the property. The property had been found to be 
worth at least Rs.” 12,000 in another proceeding 
inter partes, but it had been purchased by the cer- 
tificate holder himself for one pice. The petitioners, 
however, were in possession. this suit they pray- 





ed that the sale might be held to be illegal and 
might be set aside. The petitioners, accordingly 
framed the suit under s. 7, cl. (vi, sub-cl. (o), 


Court Fees Act, and put the valuation at the price 
for ‘which the opposite party had purchased, ve., 
one pice and paid court-fees thereon : ; 
Heid, that as no objective standard of valuation 
was available in so tex as the petitioners’ c 

was concerned, he was entitled to put his own 
valuation. BAGALA NANDA Dutta y SHRISH OHANDRA 





NANDY Cal. 106 
ae Sch. Il, Art. 17 (vl). Sas Court Fees Act 
1870, 8. 7 (iv) (b) 371 


Criminal Procedure Code ine V of 1898) 8.1 
(2)—Rule laid down by s. 1 (2) ts application of 
maxim '““ generalia specialibus non-derogant.” 

The rule laid down in s. 1 (2), Omiminal Proce- 
dure Code: ‘* Nothing herein contained shali affect 
" is an application 

nt.” 





any ‘special law now in force” is 
of the maxim generalta specialibus non : 
In re BUBBIAH TEVAR Mad. 693 
s. 4, Cl. in aah sheet ‘under s. 379, 
Penal Code (Act XLV of 1880), setting out facts 
constituting offetcs under s. 163 (2), (3), Madras 
Local ‘Boards Act ‘(XIV of 20)— Whether 

®gmounts to complaint. e 
Where the: charge shest filed by the Police under 
es. 379, Penal Code, sets out the facts which con- 
stitute the offence under s. 163, ol. (a) (2), Madras 
Local Boards Act, it amounts to 8 complaint ag 
d in 8. 4, al. (A), Oriminal Procedure Oode, 
In re MUTHUSWAMY PILLAI Mad. 471 (a) 
ss. 440, 443 to 449, Chap. XXXIII — 
e 
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.“Buropean British subject"—Fact that person's 
grandfather was born in England, if shows that 
son to be n British subject. 
ven if there had been some evidence to show that 
the applicant's grandfather himself was born in 
Englandthat would not be sufficient to bring ‘the 
applicant within the provisione of s. 4, Orimmal 
Procedure Code, as regards the definition of “Euro- 
pean British subject” which appears in sub- s. (4) of 
that section. In orderthat the applicant should bring 
himself within the fourcorners of that definition, he 
will have to show that his grandfather was of Huro- 
pean descent. OYRIL BARTRAM PLUOKNSTT v. EMPEROR 
5 Cal. 497 
s. 56—Station Officer directing constable to 
arrest without warrant—There should be authority 

in writing as required by s. 56. 

Where a Police constable was in no way acting 
independently ; no complaint had been made to him 
and no credible information had been received by 
him independently, bat he was acting on definite 
instructions from his Station-house cer and was 
required by that officer to arrest without a w&r- 
Tant: 

Held, that the Police constable could not effect the 
arrest unless he had in his possession an authority 
in writing as required by s. 56, Oriminal Procedure 
Code. Marotr Banst TELI v. EMPRROR Nag. 231 
—_— 88, 64,196—S. @4, if controls powers 

of Magistrate’ under Cods—Person committing 

offence under 8.171-D, Penal Code in presence of 

Magistrate—If can be arrested under s. 64— 

Previous sanction of Local Government, whether 

necessary to take cognisance 07 such offence. 

Section 196, Criminal Procedure Oode,does not 
control the powers of a Magistrate under the Code, 

but only prevents a Oourt from taking cognizance 
of certain offences without there being a complaint 
made by. order of, or under authority from, the 
Governor-General-in-Council, the Local Goyernment 
or gome officer empowered by the Governor-General: 
in-Oouncil in this behalf. Therefore, a Magistrate 
not functioning as a Court but only as a Magistrate 
acting under s. 64, Oriminal Procedure ode, is 
fully authorized to arrest and to release on bail a 
person who committed an offence in his presence 
under s. 171-D, Penal Code, and no previous sanction 
of the Local Government is necessary for the 
Magistrate to take cognizance of such an offence. 
The word “offence” -aged in s. 64, Oriminal 
Procedure Code, is obviously wide enough to include 
an offence under s. 171-D, Penal Oode. BRAHMA NAND 
Misna v. EMPEROR All, 662 
8§107—Proceedings under — Pe , of 

can be punished for wrongs done by other’ — 

Nature of aots in e an of which security is 

required—Persons holding responsible position in 

community and having infinencs over members, if 
suficient to proceed against them, for acts done by 
members. 

Before a person is called upon to show cause why 
the should not execute a bond, it must be established 
(a) that he is likely to commit a breach ofthe peace 
or disturb the public tranquillity or (b) to do any 
wrongful act that may probably occasion a breach of 
the or disturb the public tranquillity. It is 
the individual who is contemplated in s. 107, Criminal 
Procedure Oode and itis the individual act that 
must be brought home to him. The case in 
which a pewon can be for the wrongs done 
by others is where he abets or instigates the offence. 

ailing that, no person in the world can be visited 
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with any pana ty for acts done by others on whom 
he has no control, andfor whose conduct he cannot be 
held responsible. A person who is doing a lawful act 
,cannot be called upon to execute a bond unders. 107, 
,Oriminal Procedure Code, merely because some other 
erson might commit the breach of the peace and 
violence to the law-abiding citizens. Actsin 
respect of which security isrequired must not be ac 
the repetition of which may be merely apprehende 
from past commission of similar acts, but acts from 
which & reasonable inference can be drawn that the 
accused are likely (not were likely) to commit a 
breach of the peace. The fact that the persons hold 
-freapectable learns in the community to which 
they bélong and wield an enormous influence with its 
“members 18 not enough to institute proceedings 
under s. 109 against those persons, for acts done by 
the members unless it isshown that they themselves 
are likely to commit a breach of the peace or disturb 
the public tranquillity or do any wrongful sct which 
may probably occasion the breach of peace. 
H, MOHAMMAD ABDUL QAYUM v, EMPEROR Lah. 279 
———— 88.110, 112,145 — Substance of infor- 
mation relating to disputes relating to land — 
epee provisions of 3. 145, apply, excluding 

8. : , 

Where the substance of information received 
under s. 110, Criminal Procedure Code, as set out 
under s. 112, relates tò disputes concerning land, 
special provisions of s. 145 apply excluding the 
SETE of s. 110. KMPHBROR v. ALISHER 

ost MUHAMMAD Sind 189 (b) 
—— 8.13 3-—-Magistrate in previous proceedings 

regulating working of miul—Orders complied with 

—Further working, whether nuisance for fresh 

proceedings—On fresh complaint complainants 

should be left to seek redress ın Civil Court. 

The law does not contemplate a continued inter 
ference with the carrying on of the trade, 

The working of flour mills > working under a 
licence from a Municipality as regulated by the 
order of a Magistrate in previous proceed ngs under 
a. 133, Criminal Procedure Code, cannot be described 
‘in law asa nuisance for the purposes of fresh pro- 
ceedings under Ohap. X of the Oode of Oriminal 
Procedure. Where m such-a case a fresh complaint 
is made, the Magistrate should leave the com- 
plainant to move either the Municipal Board or to 
seek his redress inthe Oivil Court. KADAR Nata v. 
BATISH Os ANDRA Oudh 754 
— —— 8, 133—Mere existence of reliable evidence 


in su tof dental of right, tohether suficient to 
stop hands of Magistrate ın proceedings under 
08. 133. 


In a proceedings under s. 133, Oriminal Procedure 
Oode, what s. 189-A requires is that the Magistrate 
should be satisfied that there is reliable evidence in 
eupport of the denial of the public right. The 
moment he finds that, he has to stop his hands and 
leave the matter for the Oivil Court to decide. As to 
what is reliable evidence, it will depend upon the 
circumstances of each case. Buta goodtest 18 that 
if the evidence adduced stands unrebutted, the public 
nature ofthe right will be demolished. HARNANDAN 
LALU, RaAMPALAK Manato Pat. 47 
8,133—Procectings under 3,183 are valid 

only if encroachment ts recent. 

If the encroachment is héld by the Gane 
be a recent ons, proceedings iit ider Oh. Orimi- 
` nál Procedure Code, would be perfeetly valid. If, 
however, it is discovered that-the obstruction is an 
old one pr ander Oh. X, Oriminal Pro- 
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cedure Oode, would not be justified. Nanu Mat v. 
EMPEROR Lah, 352 
——- 88. 133, 139— “Public right”, what is — 

Some of tenants of village of 200 houses claiming 

right to irrigate their fields with channel water— 

Right heldnot publio right. 

A class or community residing ina particular 
locality may come within the term “public” and the 
right enjoyed by them is a publicright. Thenumber 
of persons claiming the right and the nature of 
right itself will no doubt be the criteria on which 
conclusions may be arrived. The best criterion will 
be tosee whether the right is vested in sucha large 
number of persons as to make them unascertainable 
and to make them a community or class. The ques- 
tion has to be decided on the facts of the case. Where 
in a village of 200 houses, vome persons claim 
a right to irrigate their fields with the water channel, 
the right claimed is not a public right, HARNANDAN 
Lat v. RAMPALAK MAHATO Pat, 47 

8,139-A—Order for removal of encroach- 
ment—S, 139-A must be complied with. 

Where the Magistrate has not complied with the 
provisions of s. 139-A, Oriminal Procedure Oode, 
by not holding an inquiry into the correctness of 
the denial of the public right before proceeding 
under s. 187 or s. 138, Criminal Procedure Code, 
and hag not asked the n against whom the 
proceedings are taken whether he wanted to adduce 
any evidence in support of his denial, the order 
under s, 183 for ramoval of encroachment is illegal 
and must be set aside. NANUMAL v. HMPEBOR 

Lak 352 
—— 8.140—Orderunders, 140—Surt ın Civil 

Court to prevent Magistrate from carrying hia 

order into efect, if maintainable 

If a Magistrate causes the act ordered to be 

ormed, then that order cannot be questioned 
the Oivil Oourt, and no suit can be maintained 
in the Civil Oourt to prevent the Magistrate from 
carrying his order into effect. It would be mere 
trifung with the Act to hold that the Oivil Oourt 
can give relief to the petitioners against the order 
of the Magistrate when the Act says thatno suit ın 
respect of anything done by him shal! lie. KEDAR 
NATE v. SATISH OHANDRA Oudh 754 
8.144—Fact that conviction 1s dificult to 
secure, tf'shows that order itself waa without 
jurisdiction. 

It is necessary to distinguish carefully between 
the jurisdiction of the Magistrate to makean order 
under 8. 144, Oriminal Procedure Code and a possible 
practical difficulty in showing that ıt has been dıs- 
obeyed. It does not follow that because it is difficult 
fer the Orown to secure a conviction, that the order 
itself was made without jurisdiction. NIHARBNDNA. 
Dorr MAJUMDAR v, EMPEROR Oal. 856 
- - 8.144—It must be shown that order was 

communicated to accused. 

Before it can be said that the accused had know- 
ledge of the order, it must be shown that its terms 
were cemmunicated to them. The Sub-Inspector 
merely giving his own interpretation of it, is quite a 





different thing, NIHABENDU Dur? MAJUNDAR v, Em- 
PHROER i Cal, 856 
—— 8. 144 —-Mandatory order, if can be passed 


under s. 144. 
Section 144, Oriminal Prooedure Code, cledtly 


‘empowers a Magistrate to pass a mandatory order 


on persons in possession of property if it is 
necessary in the opinion of the Magietrate that 


‘such action should be taken for the parposes 
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enumerated in the section, LAOHMI NARAYAN SINGH 

v. NANDHISSORA BINGE Pat. 723 

'8. 144—Order prohibiting holding-of meet- 
ing within certain area—Validity of. 

An order under s, 144, addressed to the publio 
forbidding them to hold meeting within a certain 
area is a definite order and does not contravene the 
provisions of a, 144. A distinction should not be 
drawn between a particular place and an area. 
NIsARENDU Durr MAJUMDAR v. EMPEROR Cal. 856 
8.144— Repeated orders under s. 144, to 

avoid decision of dispute which may be dealt with 

under s. 145 ors, 107, tf can be passed. 

A party against whom an order is passed in pro- 
ceeding under s. 145 has to go to the Oivil Court 
and cannot, unless he does so, be heard to repeat 
his claim in the Oriminal Court. 'The position when 
an order is passed under s. 144 is quite different ; 
such an crder decides nothing about the respective 
rights of the parties and may be -no more than 
an interference with private rights required in a 
temporary. emergency. To repeat such an order on 
the ground of maintaining the status quo is to 
compel the unsuccessful party to resort to the Oivil 
Court even though the. Criminal Court may have 
done nothing to look into the rights of the parties, 
and further, indirectly to prolong the effect of the 
original order beyond the period of two months 
fixed in sub-s. (6) of the section. Such a use of the 
section is altogether unwarrantable. It is not open 
to & gy re by passing repeated orders under 
s. 144, Oriminal Procedure Code, to avoid the deci- 
sion of'a dispute which may be appropriately dealt 
with under s. 145 ors. 107, al Procedure 
Code, and the power given by s. 144 is essentially 
an emergent power which has sometimes to be pass- 
ed in disregard of private rights. An order of 
that kind cannot possibly be wad by. repetition 
to spell a more or less permanent interference with 
private rights. F. E. ỌBRHSTIEN v. OARTHR 

; Pat. 240 
8.145. Bun Oriminal Procedure Oode, oa 

: : 189 (b) 

§.145—Applicant found in actual possession 
of land in. dispute—Whether can be directed to 
restore cemetertes to their old state_and allow 

Muhammadans to have access to them. 

- It -is beyond the wers of a Sub-Divisional 
Magistrate to give a direction under 8. 143; Criminal 
Procedure Code, requiring the applicant .who is 
found to be in actual possession of the land in dis- 
pute to restore the old cemeteries to.their old state and 
allow access to Mussalmans if they should desire 
to go near the cemetery to invokethe blessing of 
God. A. M, BALAKRISHNA RADDIAR v. Syap JALALUDDIN 
BAHIB : : ; . Mad 4651(a) 
—— s8, 145—Magistrate finding that there is 
apprehension of breach of peace—His duty to 
enquire into possession und pass orders —Passing 

of such order when . unnecessary stated.. 
nce a Magistrate has found. in proceedings 
under s. 145, Oriminal Procedure Oode, tat there 
is an apprehension ofea breach .of the peace, it. is 
his duty to inquire into the possession of the par- 
ties end to pass orders apcordingly either under 
8, 145 or under s. 146.. It becomes unnecessary for 
im to such anorder with regard to possession 
on being satisfied either that there is no 
longer any apprehension of a breach of the peace 
or that no dispute between the parties exists or hag 
existed. -The mere fact. that one of the partees was 
‘bsent on the date fixed does not entitle, a Magis- 
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trate to dismiss proceedings under s. 145 when 
there has been a definite fin that there is an 
apprehension of a breach of the peace. RaquMa v. 
GuHIRBAI Oudh 751. 
8. 145 —One party offertng to give up claim, 

on opposite party's taking special oath—Refusal to 

do so canbe taken into consideration along with . 

other evidence. 

e Where in a proceeding under s. 145 one of the 
pee offera to give up his claim to property in 
ispute, ifthe opposite party would take special oath 
but the opposite party refuses to do so, the refusal 
although 1t cannot be treated as anything conclusive, 
is yet a matter which the Court imentitled to take. 
into consideration along with the other etidance 
and it is open to the trial Oourt to draw such’ 
inference from this conduct of the party as it 

thinks fit. NANDKISHORA SINGH v. BIGAN Loar 

Pat. B17 
8. 145—Procedure to be followed in cases 
under s8. 145. 

In proceedings under s. 145, Oriminal Procedure 
Oode, Oourts should only follow the procedure pre- 
scribed for summons cases where it is convenient 
to do so. There is no provision in the Oode which 

orlbes that the same procedure should be fol- 
owed, andthe provisions of s. 145 clearly indicate 
that the same procedure cannot always be followed 
throughout. Raquma Vv, QHIREAI - Oudh 751 
—-— 8, 145 — Proceedings under—Failure of 
.. complainant to attend on date fixed—Case cannot 
be dismissed. ae Š 

There is no provision in gs. 145, Oriminal Proce- 
dure Oode, which would warrantthe dismissal df 
the case merely because the complainant failed to 
attend. The order of the Magistrate dis- 
missing the case for default of the complainant is 
ultra vires, and consequently the question of the 
subsequent revival of the case on the application of 
the complainant does not arise. RAGUMA v. QHIRRAI 

: Oudh 751 
8. 145— Proceedings under 8s. 145— 

Preliminary order under sub-s, (1) made and pro- 

-perty attached—Preliminary order, if can be 

subsequently i Oat i PIA pa attached, tf can 

be ordered to be delivered to one of parties— 

Proper order to be made, stated. 

Where iù p under s. 145, Criminal 
Procedure Code, a Magistrate has issued a preli- 
minary order under sub-s, (1) and has attached the 
property in dispute, the Ma te has jurisdiction 
under sub-s. (5) to cancel Original order sub- 
sequently where the circumstances justify this. The 
Magistrate, however, has no power after cancelli 
the preliminary order to order delivery of the 
property attached, to one of the parties to the pro- 
Aak A The proper order in such a case is to 
direct that. the property should remain in his cus 
tody and management pending decision of a Civil 
Oourt on the question of title. BHAHZADA Daur 
Sines D, Mian TRI SINGH | ~  Oudhk 290 

88,145,146—Absolute standard of proof, 

if -can be set up tn proceedings under s. 145— 

Proceeding to be decidedon balance of evidence— 

Order - be passad— 














- a proceed 

ak ka l 

standard of proof and tosay that evidence not up 
Oourt 
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for the pupos of an crder under that section. 
The proceeding under s. 145, can be desided on 
the balance of evidence and if the Magistrate can 
see his way to express an opinion that the evidence 
df one side is superior to the evidence on the other 
bide, then he is entitled to and should, if possible, 
.form a definite opinion on the question of fact who 


is in possession. An order under s8. 146, attaching 
the pro is a desperate remedy for cases ine 
which the Magistrate finds it quite impossible to 


choose between the conflicting evidence adduced by 
the two sides. It would be regrettable if it were 
necessary to pase such an order when the first Oourt 
has been able to anake up its mind in favour of one 
Sty Hf the Magistrate thinks that the evidence 
or the first party, weak, though it might be, is 
preferable to the evidence for the second party, it 
18 the Magistrate's duty to give a decision in favour 
of the first party, Nanpxisgors SINGH v. BIGAN 
LoHAR Pat. 817 
8. 154—Applicability of s. 154 in Oaleutia. 
Section 154, Oriminal Procedure Oode, has no ap- 
plication in Oslcutta, and therefore, it is not relevant 
at all in a case arising in Oaloutta. CYR BARTRAM 
PLUOENETT 9. EMPEROR Cal. 757 
8.162, Sen Evidence Act, 1878, s. 10 
145 


———— 8. 162-648. 168, if shuts out statements 
admissible under a. 27, Evidence Act (I of 1873), 
Section 162, Oriminal Procedure Code, is clearly 

wide eno to inclade statements made to a Police 

Officer which would be admissible under s. 27, 

Evidence Act, as constituting information in 

consequence of which some fact has been dig- 

covered. But 3,162 does not shut out statements 
which are admissible under s, 27, Evidence Act, 
since s. 27 is a special law which is not derogated 
from by the general rule enacted in s. 162, Criminal] 

Procedure Oode. In re Sussran Tavar Mad. 593 

8. 162—Statement by accused to Police— 
Admissibility—True test of, stated. 

The better and truer test of the admissibility of state- 
ments made by the accused to the Police is whether 
the statement is incriminating in iteelf or exculpatory, 
If the statement is incriminating in itself, an acoused 
will not desire to put it in evidence ; if it is exculpa- 
tory in itself, but may by relation to the other eyi- 
dence be made an incriminating statement, then it is 
admissible in evidence, because the accused's use of 
that statement asan exculpatory statement may well 
be permitted to prevail to his advantage over 
the use by the prosecution of that statement as an 
incriminating statement. Pritam HARIOMAL 9, 
Emperor Sind 145 
————-8. 162 —Statement made to Customs Officer, 

whether comes under s. 162. 











The Excise Act (Bengal Act V of 1809) does not, 


give the Oustome Officer any powers-of investigation 
ag conferred upon Police Officers under Oriminal 
Procedure Code. Consequently a statement made to 
a Customs Officer does not come within the mischief 
of a, 162, Criminal Procedure Code, and is, therefore, 
admissible in evidence. Gautam Dasram KEAN v. 
EMPEROR Oal. 581 
8.164 (3)—Certijficate that confession was 
voluntary, should be given after recording con- 


Session, 
Section 164 (3), Oriminal Procedure Code, requires 
the Magistrate first to satisfy himself from ques- 





tions put to the accused that the accused is making, 


the confession voluntarily, and finally to certify, 
after he has recorded the confession, that the con- 
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fession wae, in his opinion, made voluntarily. 
After the confession has been recorded, the Magis- 
trate is in a better position to Bay whether the 
confession was voluntary or not, for the manner in 
which it was made affords some indication whether 
if was made voluntarily, BALIRAM SINGH y. EMPEROR 
| : Nag. 274 
8. 165 (as amended In 1923)—Direction 
regarding recording of grounds of search are 
directory and not mandatory—Police Oficer having 
good grounda to make search making search but 
omitting to record grounds—Search even assuming 
tt to be trespass is justified— He is not liable in 
action for damages. 

The provisions of s. 165, Oriminal Procedure 
Code, to the effect that before making a search a 
Police Officer should record in writing the grounds 
of his belief, etc, are directory and not manda- 


tory. 

Where Police Officera have good grounds for 
making a search but omit to record the grounds of 
doing so, the Police Officers, assuming that the 
commit trespass, are justified in making the E 
and are not liablein an action for damages. It is, 
however, wrong to say that the fact thatthe search 
resulted in recovery of articles relevant to the offence 
justifies the illegality. The criterion for determin- 
ing whether the Police Officers were rightor wrong 
is the state of their minds atthe time of making 
the search. MAINGAL SINGH v. GHULAM MOHAMMAD 

Lah 6 
8. 181 (2)—Complaint under ss, 403, 417, 

Penal Code (Act XLV of 1860), held on facts that 

Magistrate at Musaffarnagar had no jurisdiction 

to entertain it. 

A resident of Ghaziabad in the District of Meerut 
sent nine entries addressed to the Illustrated 
Weekly of Indian, Oommonsense Oross Word, Bom- 
bay, with a postal order for Rs. 6 from the Post 
Office of Muzaffarnagar. The case of the complainant 
(i. e., the competitor) was that the free-entry coupon 
No. 2 sent by the complainant tallied exactly with 
correct solution published by thea accused but tha 
prize of Rs. 25,000 payable to him was never paid. 
It was further alleged that the complainant sent in 
scrutiny claim for the re-examination of the solu- 
tions sent by him and also Rs. 5 as demanded by 
the-accused. It was stated in the complaint that 
the accused did not send any reply to the inquiries 
made by the complainant. On these facts it wag 
alleged that the accused had oriminally misappro- 
priated the sum of Rs, 6 sent by postal order as 
entry fee and the sum of Rs. 5 sent by M O. ag 
scrutiny fee and thereby committed an offence under 
8. 403, Penal Oode. The complaint was filed in the 
Court of a Magistrate of the Second Olass at 
Musaffarnagar : 

Held, that even if it was assumed that the postal 
orders were received by the accused, the tal 
orders continued to be the property of the Illus- 
trated Weekly of India. e delivery ofthe same 
to the accused wag as an agent of the TUustrated 
Weekly of India. That being 80, it could not be 
suggested that the accused received the letter con- 
taining the -postal orders et Muzaffarnagar. Tke 
post office was the agent of the addressee and not 
of the accused. It might be, that the accused con, 
verted the postal orders to is own use, but the 
conversion and misappropriation was effected at 
Bombay and not at Muzaffarnagar. There was yet 
another meason why the Magistrate at Muzaffarndyar 
had no territorial jurisdiction. Thg complainant 

| 4 
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sent the postal orders to the Illustrated Weekly to 
be allowed to enter the competition. It followed 
that the intention of the complainant wasthat the 
money should be appropriated by the addressee. If 
the accused dishonestly and fraudulently misap- 
propriated the money which was the property of the 
Illustrated Weekly of India, he deprived the 
addressee of the money and not the complainant. 
Whatever view might be taken, there could not be 
the least doubt that according to the allegations of 
the complainant, the misappropriation took place at 
Bombay and not at Muzaffarnagar Hence the 
Magistrate at Muzaffarnagar had noterritorial juris- 
diction to try the case. G, A. ST. GHoran v. UMA 





Dutt SHARMA All, 313 
8. 190, Ses Oriminal Procedure Oode, 1898, 
g. 197 680 


s. 190 (1) (a\—Complaint against Receiver 

_ in absence of leare from High Court—Magistrate's 

jurisdiction to take cognizance of—Leare asked 
for but no specific leave granted—E fect. 

Section 190 (1) (a), Oriminal Procedure Oode, is 
conclusive on the question of jurisdiction and save 
as provided in the Code itself (or in any other law 
such as is referred to in s. 1 (3) of the Oode), 
there is no warrant for denying or limiting the 
power to take cognizance of offences, upon com- 
plaint. 

Consequently it is within the jurisdiction of the 
Additional Ohief Presidency Magistrate or the 
Third Presidency Magistrate to take cognizance of 
complaint against a Receiver even in the absence 
of leave from the High Oourt, since no such leave 
is required by any provision ofthe Oode or any 
other law. It would not, however, be proper for 
him todo so, ifthere was no specific leave from 
the High Oourt for the institution of a criminal 
case although leave had been specifically asked for. 

may not bea bar to jurisdiction bat it is 
certainly relevant on the question of the propriety 
or desirability of criminal proceedings. JNANENDRA 
Nato PRAMANIK v., Nitwony Dry Cal. 603 
s. 196. Bes Criminal Procedure Code, 1898, 
B. 64 662 
—8. 197—Municipal Commissioner also elected 
-Vice-Ohairman—His prosecution in capacity as 

Vice-Chairman—Sanctton, if necessary. j 

Where a Oommissioner of a Municipality is also 
elected a Vice-Ohairman, it is impossible to divorce 
his position as Vice-Ohairman from his position as 
Commissioner. He ig stil a Commissioner while 
acting as Vice-Chairman, In fact, however, in dis- 
charging the duties of that office he is working as a 
Commissioner. Oonsequently, even in his capacity 
as Vice-Ohairman, he cannot be prosecuted without 
the sanction of the Local Government under s. 197, 
Oriminal Proceduré Oode. EMPEROB v. HIRALAL Dag 

` Oal 236 

— 8. 197 —Scope—Necessity of protection arises 

where Judge commits offence while acting in his 

oficial capacity though he outsteps limit of his 

` duttes—Accused Rresident of Panchayat Court 

held was acting în kis I capacity and 
anctton under s. 197 was necessary. 

t is only where offertes are committed by a 
Judge that the necessity for protection comes in and 
the protection is limited to cases where the offences 
are committed while the Judge rts to act in 
his official capacity though undoubtedly he has 
outgepped the limits of his duties, ere the 
circumstances clearly show that throughout, the 
accused was aching as a Judge the protection which 
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is meant to be given to persons in his position must. 
be available to him. 

The accused was the President of a Panchayat 
Court. When he was about to write the Courts, 
order, the complainant who was also the complain- 
ant before him, objected to the dictation by his 
clerk, of the order to be pronounced in the matter asd . 
asked the accused not to allow the clerk todictate 
hə judgment. On account of this objection taken 
by the complainant the accused got up from his 
seat abusing the complainant, and slapped him on 
the cheek twice When the complainant warned 
him thathe had no business to assault him in open 
Court, the accused unlaced his sho, took it up ga 
his hand and raised it saying “I will beat you, 
with my shoe.” No actual beating with the sheo- 
however, followed : ; 

Held, that the acoused was actin throughout till 
the very minute when thealleged offences were com- 
mitted, in his official capacity. It could not be 
said that he immediately ceased’ to be acting in 
his official capacity, the moment his lips began to 
utter abusive words. The provocation, 80 to speak, 
for the acts complained of had an immediate 
bearing on the official duties of the accuged. The 
acts must: be deamed to have been done when he 
purported to act in discharge of his official duties, 
though it was not part of his official duties to 
abuse or assault. The sanction under s. 197 was, 
therefore, necessary. M. SUBBIAH v. T. RAMAOBARLU 

Mad. 112 
“gs 197, 190, 537—8. 197, Oriminal 

Procedure Code, and s. 370, Government of India 

Act, 1985 difference between—Bapresston “taking 

cognizance” — Oase requiring sanction only funder 

a. 197—Before sanction, Magistrate only taauing 

process for attendance, on accused—Failure to 

issue fresh process after sanction —Irregulartty, tf 

curable under 8.587. ° 

Per Blacker, J.—There is a fundamental differ- 
ence between s. 270, Government of India Act 
and s. 197, Oriminal Procedure Oode, Section 270 
creates a bar to the “institution” of proceedings, 
that is to Bay, tothe act ofa complainant making a coms 
plaint or of a Police Officer making 8 report as well as 
to the act of a Magistrate taking cognizance upon 
such complaint or report What is barred by 
s. 197, Criminal Procedure Oode, is not the making 
of a complaint or the submitting of a Police report 
but the act of a Magistrate in taking cognizance of 
the offence on such complaint or such report or in 
any other way. It is an error to regard the taking 
of cognizance as & single momentary act which can 
only be dons once with regard toa partici 
offence. The taking of cognizance is a continuous 
act which commences as soon asthe Magistrate 
applies his mind to the case and only ends when the 
Magistrate no longer has seisin of it. Oonsequently 
jf a Magistrate has purported to take cognizance o 
an offence before the necessary sanction 18 received, 
it is only what he has done up fill that time that 
is void and cannot be revived. This, however, does 
not mean that after the sanction has been received, 
he cannot again commence to take valid cognizance, 
The complaint or Police report not being invali- 
dated by the absence of the sanction under a. 197 
ig still in legal existence and can form the legal 
basis for the taking of fresh cognizance under 
a 190, In this view all that isto be seen is whe- 
ther s. 537, “Oriminal Prosedure Oode, is applicable * 
to the circumstance of the particular case. 

Where in a case requiring sanction only under 
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a, 197, all that the Magistrate does before the sanc- 
tion is received is to issue process against the ac- 
cused and secure their attendance; his acts may well 
have been void for want of jurisdiction but it cannot 
bé said that his omission to issue fresh process to 
tHe ‘accused after the sanction had been received 
which enabled him to take valid sognizance of the 
offence hae caused any failure of justice. Henca 
the cognizance taken after the sanction had been 
received is perfectly valid and the omission of the 
Magistrate to go back and issue fresh process is 
merely an irregularity curable under 8 537 of the 
Code. ARJAN SINGH v. FMPHBROR Lah. 680 
=> 8. 202. Sgn Oriminal Procedure Code, 1898, 
B. 448 e 313 

8. 215—Magistrate not giving reason why 
he committed accused—Commitment should be 








quashed. 

Where the Magistrate has given no reason why 
he has committed the accused, the whole commit- 
ment should be quashed. SHBoMANGAL PANDHE 7. 
EMPEROR N Oudh 260 
8.215 —Under 3. 215 commitment can on’y 

be quashed on point of law. : 

Under s. 215, Criminal Procedure Code, the com- 
mitment can only be quashed on a point of law. 
SHEOMANGAL PANDA v, EMPEROR Oudh 260 

8, 222 (2)—Applicability— Whether applies 
to criminal breach of trust and dishonest 
misappropriation of goods—Stingle charge, if can be 
framed in respect of total of cash and total value 

of goods misappropriated. . 

The case referred to in s. 223 (9, Oriminal Pro- 
in which the charge is 








comm 

under s. $01, Penal Code (Act XLV of 1880)—No 
charge under 8. 385 nor opportunity given to meet 
such charge—Oonviction under s. 385 -cannot be 

sustained. ; j 
The disregard of an express provision oflaw as 
to the mode of trial is not a mere irregularity 
which could be remedied by 8. 537, Oriminal Pro- 
cogure Gode. Bection 385, Penal Oode, is not a minor 
0 with particulars common with an offence 
under s. 300. Both of these sections have got dis» 
tinct and independent ingredients. An offence 
under 385 brings into the field an entirely different 
set of circumstances which have nothing whatso- 
ever to do with un offence under 8. . Where 
therefore an accused is committed to the Court of 
Seasion under s. 304, Penal Oode, and is never 
charged unders. 385, Penal Code, and no opportanity 
is given to him to meet that charge, he cannot be con- 
victed under that section. THAKUR SINGH v. KMPAROR 
All, 409 
8. 235—Oharges against number of accused 
that they were members of unlawfal assembly and 
they in pursuance of common object had committed 
offence of rtotingand that in prosecution of 
common object certain accused committed certain 
individual acts and that all accused hadlunder 
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s. 149, Penal Code (Act XLV of 1880), committed 
offences under ss. 148, 352, 323, 321 and 325, Penal 
ode (Act XLV of 1880)—Joint: trial of all accused 
—Trtal Oourt holding that common object was not 
established and accused acquitted of offence under 
g 148—Accused convicted under ss. 352, 323, 324 
and 325 for individual acts—Joint trial held not 
justified and accused prejudiced in their defence. 
The charges framed against eleven accused were 


eag follows: that they-were members of an unlawful 


assembly on a particular date at a particular place 
and did, in prosecution of the common object of 
such assembly, vis., to assault and cause hurt to 
certain persons, commit the offence of rioting and 
that in prosecution of the common object, certain 
individual members of that assembly committed 
certain individuai acts and finally that all the 
accused had thas under s. 149, Penal Code, commit- 
ted offences punishable under ss. 148, 352, 323, 324 
and 325, Penal Code. The trial Court found that 
the common object had not been established and 
therefore acquitted the accused of the offence punish- 
able under a 148, Penal Oode, and they had been 
convicted only in respect of individual acts under 
as. 352, 323, 324 and 325: 

- Held, that once it was found that a common object 
had not “been established, there was no justification 
for a joint trial, Apart from the improper charac- 
ter of the joint trial, the accused must have been 
prejudiced in their defence by the joint trial. The 
trial wus not held in accordance with law and the 
convictions could not be sustained. AVANASHI 
GounDAN v. PALANI MADARI Mad.134 (b) 
3? 239—"Sameness of transaction" — Relevant 

point of time. 

The relerent point of time in the proceedings 
at which the condition as to the sameness of 
transaction must be fulfilled is the time of accusation 
and not that of the eventual result. PROoVvINOIAL 
GovERNMBNT, CENTRAL Provinoss & BEBAR v. DINANATH 

‘ i Nag. 412 
8. 239— Unity of criminal behaviour 

actuated by common intention on part of all accused 

to extort confession —Accused, whether triable 

intly. 

eek what was alleged by the prosecution was 

that there was unity of criminal behaviour actuated 
by å common intention to extort confession, all the 
accused persons would be jointl triable under 
a, 280, Oriminal Procedure Code. The unity of 
criminal behaviour and the common intention 
-prompting it would render all that was done in 
akerai of an object as a part of one transaction. 

' Tf there is the additional element in this case of 








-proximity in time as well, tho necessity ofa joint 
trial is strengthened. PROVINCIAL GOVERNMENT, 
OBNTRAL PrdtInoss & BERAR v. Dinanata Nag. 412 


8. 250—Magistrate calling upon complainant 
to show cause why he should not pay compenation 
Tor making false vexatious comp aint, retiring 
efore passing final ordera—Nottce, if should be 


discharged. 

“In sub-s. (1) ofe. 350, Criminal Procedure Code 
at least, the only Magistrate “who may call upon 
the complainant toshow cause is the Magistrate 
who hears the oase and who discharges or acqeita 
all or any of the accused. The Magistrate in 
gub-s. (2) to s. 250, Criminal Procedure : 
refers to the Magistrate in sub-s. (1) and the de- 
finite article “the ” does not mean the Magistrate 
who succeeds the Magistrate who heard the case or 
any other Magistrate. Consequently, where a Magis- 
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trate who has called upon the complainant to show 
cause’ why he should not pay compensation for 
having made afalse and frivolous or vexatious com- 
plaint has retired in the course of proceedings before 
the passing of the final orders, the notice upon the 
complainant should be discharged. EMPEROR v. 





MUBAMMAD ALAN Sind 595 
8.260. Sen Criminal Procedure Code, 1898, 
s, 530 712 


——_ 88. 266, 276, Provisos 2, 3, 4, 279,282° 


(2), 315, 536, 537— Judicial missioners 
Court, Vi High Oourt within meaning of Proviso 3 
to 8. 270-—Judge of that Court sitting in tte Sessions 
jurisdiction, whether has power to direct special 
jury to be empanelled under el. (b), Proviso 3 to 
8. 276—Procedure to be followed in the matter— 
Judicial Commissioner's Court is Court of Session 
following procedure of High Court. 

The Judicial Commissioner's Court is a High Oourt 
within the meaning of Proviso 3 to 8 276, Oriminal 
Procedure Code, and a Judge of that Oourt sitting in 
its Sessions Court jurisdiction has power to direct a 
special jury to be empanelled under cl. (b) of that 
Proviso. In a matter which affects the summoning and 
empanelling of a jury, the procedure ofa High Court 
should be followed by the Judicial Commissioner's 
Court exercising its original criminal jurisdiction. 
So far as the Judicial Commissioner's Court is con- 
cerned, Proviso 3 to s. 276, refers to that Court in the 
exercise of its original criminal jurisdiction, and 
8.276 ins. 266 mustbe read as referring to the 
section itself and not to the Provisos 

The Judicial Oommissioner's Court is a Court of 
Session following the procedure of a High QOourt, 
guch as the Bombay High Court, in criminal sessions. 
SHEWARAM GETHANAND SHIVDASANI v. EMPEROR 

Sind 474 

88. 276, 279—Deficiency occurring after 
names of persons summoned as jurors and present 
have been exhausted by lottery and challenge— 

Deficiency, how to be filled up, stated—Jury held 

not properly constituted and trial vitiated by 

irregularities in choosing jury. 

Both the substantive part of s. 276, Criminal 
Procedure Oode, and Proviso 2 to that section govern 
both common and special juries, and proceedings in 
High Courts and Sessions Courts. When the trial 
of the case has not been begun, s 276, Provigo 2, 
would apply. A juror can only be chosen from the 
persons present. Persons even qualified cannot be 
called from outside the precincts of the Oourt. 
Sections 376 and 279 contemplate that the choosing of 
the jury shall be a continuous procegs at the begin- 
ning of the trial, and from the persons summoned to 
appear and present in Court atthe commencement of 
the proceedings. A deficiency is only apparent after 
the names ofall those summoned and “present have 
been exhausted by the chances of the lottery and 
challenge and sa. 276 and 379 do not contemplate 
that a deficiency shall be recognized and then 
obviated by the summoning of fresh jurors, so that, 
the jury can be summoned and chosen int instal- 
ments, It is the actual presence of th potential 
jurorin the Oourt “which is the condition af his 
eligibility. That is the safeguard that even in this 
case there shall be an element of chance which ig 

resent in the choosing by lot of the other jurors. 

e fact then that the person subsequently sum- 
moned may be on the special jury list is no sub- 
stitute for the fact that he was not present. Section 315 
(3) does not apply to the choosing of a j in a 
partRular.case where a deficiency of one “or more 
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members has appeared within the meaning of as. 376 
and 279 (2), and the trial has already begun. o. 

In a Sessions trial before a Judge of the Judicial 
Commissioner's Court, sitting in its Sessions Oourt 
jurisdiction, in the first instance thirty persons were 
called to serve as jurors from the special jury “List 
prepared in accordance with as. 313 and 314, Oriminal 
Procedure Code, and of these eleven were unserved 
and nineteen were presentin Court After the parties 
had exercised their right of challenge under s. 277, 
only eight jurors out of the nine required under 
s. 274 (1) had been secured. The Judge directed the 
clerk of the Orown in accordance with the rules 
framed by the Oourt, to issue fresh summonses and 
two more persons were summoned. Of these’ orft°S 
arrived and was chosen. He was not chosen by lot, 
and then one juror, R already chogen, asked, on the 
ground of urgent business, to be excused, and he was 
allowed to go and & took his place. Still onb juror 
was wanted and then the clerk of the Orown ordered 
summonses on four other persons from the special jury 
list to be issued and out of those four persons sum- 
moned two appeared. Of these two, one M was chosen 
by lot: oot | 

Held, that there were irregularities in empanelling 
the jury and the trial was vitiated as the jury was not 
properly constituted. There was an irregularity 
when 5 was chosen as one juror when he appeared in 
answer to a summons because he was not chosen by 
lot or from among the persons summoned before a 
deficiency appeared, nor could he be deemed to have 
bean added to the jury in place of R under the pro- 
visions of s 282. There was also an irregularity in 
choosing the last juror. So far as r. 18 of the Rules of 
the Judicial Ocmmissioner's Court authorised the 
procedure followed by the Judge, it was ultra vires, 
SREWARAM JHTHANAND SHIVDASANI Y. EMPEROR ; 
Sind 474 
—8. 276, Provisos 3 and 4—"Chosen” in 

Provisos 3 and 4 to 8. 276, meaning of. 

In the absence of words in the context to the con- 
trary, “‘chosen” in Proviso 3 and also in Proviso 4 
to a. 276, Oriminal Procedure Oode, must mean 
chosen by lot, as in the substantive part of the 
section. SHwARAM JETHANAND SHIVDASANI v. EMPAROR 

Sind 474 
——— 8. 279, Nzn Oriminal Procedure Code, 1898, 

s. 376 474 
—8, 282 (2)—8. 282 (2) contemplates addition 

of juror after trial has nand not before. 

Section 282 (2), Criminal dure Oode, contem- 
plates the addition of a juror after the trial of the 
case has begun and not before. The Legislature in- 
tended to limit this section to cases where a jury had 
been properly empanelled at the outset and one®or 
more of those casualties which are bound to occur at 
some time in human lives has in fact occurred 
SHaWARAM JETHANAND SsIvDASANI 9. EMPEROR 
Sind 474 
——— 288— Statement of approver in Oourt of 

Committing Magistrate and another in Revision 

Court—Former statement, if can be admitted and 

relied upon tn Sessions Court, 

Where an approver has made one statement before 
the Committing Magistrate and another statement 
before the Sessions Court, the Sessions Judge is 
competent to admit in evidence the statement made 
by the approver in the Oourt of the Committing . 
Magistrate and to treat it as evidence. It is also 
open to him under the provisions of law to hold that 
the statement made by the approver before the Magis- 
trate was a correct statement and thatit should be 
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relied upon in spite of the statements which the 
‘approver introduced before him in the Court of 
mSession. Buona Nata v. EMPHROR All. 191 
8. 294. Sze Criminal Procedure Code, re 
54 
83. 297, 306—Trial by jury—Charge— 
-Duty of Eee confusing and rendering no 
assistance to jury— erdict should be set aside. 
It 1s the duty a Judgeto place the case before 
whe jury in such a way as to enable them to 
«ome to a reasonable and fair conclusion. Where 
in no part of the charge can one finda connected 
account of what the case for the prosecution is 
or -what the defencé case is, the Judge mixing up 
“the arguments of the defence with the statement of 
mthe case for the prosecution and thus muddling the 
whole charge and rendering no assistance to the 
jury, this feature of the charge is sufficient for 
setting aside the verdict of the jury. Moassana 
KHATUN v. EMPHROR Oal. 222 
-88, 309, 294—Agsessor when expressing 
opinion that accused ts guilty adding that he had 
personal knowledge of tt, utred during 
investigation — Other assessors holding accused not 
guilty — Judge should ignore the expression of 
opinion and no new trial held was necessary. 

At the end of a criminal trial the Sessions Judge 
invited the opinion of the assessors. Three of them 
expressed the view that the accused were not guilty; 
the fourth said: “All thethree accused are guilty. 
I have personal knowledge about this matter. My 
knowledge was derived about three months ago while 
the case was under investigation”: 

Held, Per Diviston Bench.—That this expression of 
pinion did not necessitate a de novo trial with the 
aid of other assessors. The proper course for the 
Judge was simply to ignore the opinion of the assessor 
if he came to the conclusion that it was improperly 
expressed, or that he had been improperly influenced 

extra-judicial considerations. There was nothing 
ilegal in a Judge acting in that manner. EMPEROR 9. 

EN ‘Lah, 549 

tendering pardona— 





g. 309 








b 
PAHLU : 
—— 8. 337—-NMagistraie 
Duties of. a 
All that the officer who can grant pardon under the 
provisions of s. 337, Criminal Procedure Code, has to 
see is whether on the information at his disposal there 
is a prima facie case against the person to whom 
pardon is going to be tendered for an offence which 
is exclusively triable by a Court of Sessions, If that 
is s0, he is competent to grant a pardon. It is no 
art of the duty of the aap lols to take upon 
himeel f the task of making a thorough and searching 
Inqugry in order to find out whether the offence 
which has been committed by the person is one 
which will be triable by the Court of Session or by 
a Magistrate. As soon asthe Magistrate is informed 
that the offence is one which, rupee to the investi- 
gating authority is exclusively triable by the Court 
of Session, then his duty isto record the statement 
after granting pardon to the person put before 
him, Buowa Nats v. EMPEROR ` AN. 191 
- 88. 339-A, 339— Ápprover forfeiting 
pardon—Trial for offence in respect of which 
pardon was given—Procedure—S. 339-A, should be 
strictly followed—Fatlure vitiates trial. ` 
-~ Under the proviso to sub-s (1) of s. 339, Criminal 
rocedure Code, the accused is entitled to` plead 
before he is tried for the offence in respect ‘of 
which the pardon was tendered, that he has 
complied with the conditions of his pardon, in 
which cage the onus lies on the prosecution to prove 
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that such conditions have not been complied with. 
The trial for the offence in respect of which the 
pardon was granted cannot begin antil the require- 
ments of s. 339-A, Oriminal Procedure Oode, were 
carried out dn limine. Under s. 339-A, Oriminal 
Procedure Oode, which was newly added by s. 88 
of the Oriminal Procedure Oode (Amendment) Act 
XVIII of 1933, it is imperative on the Court of 
Session to ask the accused, before the charge is 
read out and explained to him under s. 271 (1), 
Oriminal Procedure Code, whether he pleads that he 
has complied with the conditions on which the 
tender of the pardon was made and to record his 
plea and proceed with the trial, andthe assessors 
should before judgment is passed be called upon to 
express their opinion on the question whether or 
not the accused has complied with the conditions 
of his pardon. If the Oourt with the aid of the 
assessors finds that the accused has o>mplied with 
the conditions of the pardon, it isincumbent on the 
Oourt to pass a judgment of acquittal The failure to 
perform this duty vitiates the trial. HORILAL v. 
EMPEROR Nag. 361 

8. 362—Recording evidence in appealable 

case, mode of. 

What the Appellate Court requires is not merely 
the opinion of the Magistrate regarding the evl- 
dence given by the witnesses but a correct record 
of the evidence given by the witnesses. It is for 
the High Oourt to decide whether the evidence 
corroborates or contradicts the other evidence and 
it can only decide this properly if it has the evi- 
dence before it. 

Where in recording the evidence-in-chief of two 
witnesses the Magistrate while passing ano 
appealable sentence merely records the words 
“corroborates P. W. 1" it does not amount to 
recording evidence in accordance with the provisions 
of 8. 362, and the conviction cannot therefore be 
upheld, GHULAM Dastain Kaan v. EMPHEOR 4 

a. 581 


————-8. 367—Judgment—W hat it should contain, 
stated, 

It is not necessary for a judgment to contain 
everything recorded in the evidence: when an 
appeal is heard, the evidence is read. The judg- 
ment should contain sufficient of the evidence as 
is necessary to ascertain the facts deposed to, and 
the importance of and the value to be attached to 
the evidence of the witnesses, and the reasoning 
based on this evidence on which the Jadge founde 
his decision and his sentence; to put more than 
this into a judgment is merely to confuse. Naa 
THAN v. Tag Kina Rang. 78 
———8, 394 — Sentence of whipping—Magistrate, 

if can reject this form of punishment on ground 

that accused ts too young and frail without taking 
medical optnion. 

While considering the question as to whether a 
sentence of whipping appropriate in any 
particular case, the Magistrate should not reject 
this form of ® punishment on the ground that the 
accused is too young or frail unleé&s he has medical 
opinion in support of his own, Mauna TIN HLAING y, 
Tun King : ° Rang. 464 
- 8. 417—Obvious error in decision resulting 
in tnjustice—Government should make appeal. n 
Per Ram Lal, J.—(In order of reference), If a 
Judge or the Executive Government find that an 
obvious error in a decision has been committed, 
whether the question involved is of greater or lesfer 
public importance, a case of injustice ja established 

if @ 
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and one in which it isthe duty of Government to 
make an appeal A case, however petty 1t may 
appear to an Administrator, is often a matter of 
great importance to the party affected by the deci- 
gion and itis the duty of the Executive Govern- 
ment to view the matter from this angle when 
considering the question of an appeal under s. 417, 
Oriminal Procedure Code. Saau Latv, Onaman Lat 
Lah. 35 & 

— ss. 423, 435 and 439—Order of 
acquittal, if can be set aside by High Court at the 
instance of private complainant — Power, if 

lemtted by 8 439 (iv) and 83.273. 

Per Young, C.J.and Blacker, J —It is open to the 
High Court to set aside an order of acquittal at 
the instance of any party other than Government 
coming to the High Court in appeal under 8. 417, 
Oriminal Procedure Oode and a private complainant 
has locus standi in such proceedin No distinc- 
tion can be made between a petition for revision 
by a private complainant and & case reported by a 
Sessions Judge or a District Magistrate, Inter- 
ference by High Uourt is not limited to cases, 
where there has been an error of law or apparent 
injustice resulting in misappreciation or misappre- 
hension of a legal principle except that the High 
Court cannot convert a finding of acquittal into one 
of conviction Suam LaL v. Oranan Lan Lak 358 
—— -— 88. 423, 439—High Court, tf can make 

order for compensation even if when cause had 

been shown, High Court were of opinion that 
order for compensation should be made. 

The High Oourt cannot under s. 439 read 
with = 423 (1) (d) make an order for 
compensation even if upon the een and 
even if cause had been shown, High Ooart were 
of opinion that an oiderof compensation should be 
made. An order directing compensation to be paid 
is not a consequential or incidental order within 
the meaning of s. 423 (1) (d), nor cam it be said 
that in revision the High Oourt makes an order 
consequential or incidental to an order of a Magis- 
trate calling upon acomplainent to show cause why 
be should not pay compensation if it orders com- 
pensation to be paid. MFEROR Vv. MUuAMMAD ALAN 

Sind 595 

s8. 435, 438—Scope—Appeal dealt uith 

by Sessions Judge—District Magistrate whether 

can refer cass to High Court for enhancement of 

sentence passed by Sessions Judge—Proper course 
to be followed in such case stated, 

Sections 435 and 438, Oriminal Procedure Code, 
empower a District Magistrate to refer the case to 
the High Court after examining the record of any 

roceedings before any inferior Criminal Oourt. 
ere, however, the appeal has alr8ady been dealt 
with by the Sessions Judge, the District Magistrate 
is not entitled to refer the case to the High Oourt 
under ss.435 and 438, Criminal Procedure Code, for 
enhancing the sentences passed by the Sessions Judge. 
The proper course for him is to ins the law 
officers of the Oroyn to file a petition for revision 
asking for the enhancement of the sentences award- 
to the accused with the sanction or under the 
otions of the Provéncial Government. -EMPEROR 

v., Rasa RAM Lak, 204 
e———-88. 435 and 439. Sas Criminal Procedure 











Code, 1898, s. 424 j 358 
s.439. Sas Oriminal Procedure Code, 1895, 
+ g 423 j 595 


———— 8, 439—Accwsed - appearing to cause 
~ why sentence should not be enhanced—Triai by jury 
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and sentence not one of death—Oourt, tf can enter 

into question of fact—Sentence if can be enhancea 

to deuth. 

An accused when appearing in answer to arule tc 
show cause why the sentence passed on him should 
not be enhanced, 18 in the same position as if he were 
appealing from an order of conviction. When the 
trial has been by jury and when the sentence 18 not 
one of death, the accused cannot ask the Court to 
enter into questions of fact. If the accused have beem 
sentenced to death, the High Court can consider whe- 
ther or not the jury were right in their conclusions on 
the facts, but where the accused have not been con- 
demned to death, they cannot appeal on facts -and the 
High Oourt 1s therefore debaried from considering: 
whether or not the facts are true. In these circam- 
stances it would be unjustifiable and unfair tc 
enhance the sentence passed, to one of , death. 
AMOSELADDI v. EMPEROR Cal. 206 
ss. 446, 29-A, 202, 181 (2)—“Magistrate’ 

an 3. 446 (1) means one having jurisdiction to 

enquire nto case—Offence under sa. 403, 417, 427, 

Penal Code Act XLV of 1860)—Second Class 

Magistratecannot enquire into, in view of s. 294. 

The ‘Magistrate’ in s. 446 (1), Oriminal Procedure 
Oode, means a Magistiate having jurisdiction to in- 
quire ito the case. Section 446 must be read with 
s. 29-A of the Code. Before an accused 18 commit- 
fed to the Uourt of Session, there must be some 
evidence on the record to prove a prima facie case 
against him. in the absence of such evidence it 15 
not permissible to a Magistrate to commit the ac- 
cused to take his trialin the Oourt of Session. 
The Second Ulass Magistiate cannot hold an im 
quiry, ın view of 5, 29-A of the Oriminal Procedure 
Uode, into a case under ss, 4U3,417 and 427, Pena) 
Oode, being punishable otherwise than with fine 
not exceeding Ks.s0 In such a case itis incumbent 
upon him to direct the complainant to make a com- 
plaint toa Magistrate who 1s empowered to hold a 
preluminary inquiry before committing the accused 
to the Sessions, Q. A. ST. GsoRrGB » Uma Dort 
DHARMA - Ail. 319 
——— 88, 446, 202—Duty of Magistrate before 

wsueng warrant. 

In suitable cases 1t 18 the duty of a Magistrate 
to issue warrant of arrest. The position of an ac- 
cused person should not influence the Oourt but 
before exercising the power vested in the Magistrate 
he should take some trouble to satisfy himeelf that 
the statement of the complainant was based on 
reasonable grounds. G.A, ST. Guorez v. Uma DUTI 
SHA All. 319 

8, 449— Sentence of death passed on J we lt 

— Appitcateon for leave to appeal under 8.449 made 

on July 25, whether lies in view of Art. lao reaa 

wih Art, 190 of Limitation Acts (IX of 1908). 
` Quaere—Whether in view of Art. 155 read wito 
Art. 190 of the Limitation Act, an application for 
UOriminal Procedure 





sentence of death is passed 
BbaaTRAM PLUOKNEIT y. HMPHROR 
s$. 476—LEvidence of witness 
Appellate Court though disbeiieved by trial Court— 
Trial Court, +f can prosecute him for perjury on 
strength of very testsamony which has been disbelrevea 
by Appetiase Court. ; 
lt would almost bea judioial scandal if a witnesng 
whose evidence was accepted by the Appellate Uourt 
is prosecuted by the trial Court for perjury on the 
strength of the very testimony which had been dis 
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believed by the Appellate Oourt. Such a, prosecu- 
‘tion in the-interest of justice cannot be allowed. In re 
AppajI GouNDAN Mad, 188 
~—88, 514,499 —Accused released on bail 
. upon execution of bond by surety alone—No time 
: and place for appearance of accused mentioned 
àn bona—Proceedings under 8.514. whether can be 

“ taken. 
The release of an accused person on bail and the 
conditions under which that is parmitted by the 
law are governed by s 499, Criminal Procedure 
Oode and the provisions laid down in that section 
as tothe nature and contents of the bail bond are 
‘imperative and ust be strictly fulfilled. It is 
in@€umbent under 4 499, Oriminal ; Procedure Oode 
to get a bond executed by the person who is 
released on bail and unless that is done, there can be 
-no valid bond by a surety alone. Similarly the 
mentioning of a definite Court before which the 
accused person is to appear is an essential condition 
cf a bond under s. 499. Where therefore a 
bond is executed by a surety alone and it does not 
mention any definite Court and time for the 
appearance of the accused, no proceedings can be 
taken under s. 514, Criminal Procedure Code. BRAHMA 
Nann Mises v. EMPEROR All. 662 
—s, 522. (3)—Hiyh Court, if can order 
restoration of Possession under a. 523 (3) beyond 

rescribed period of one month. 

ere a Magistrate passes an order under s. 532 
Criminal Procedure Code, beyond the prescribed 
one month, though the order by the Magistrate is 
illegal, yet it is competent tothe High Court 
under s. 522 (3) as Court of Revision to order the 
restoration of possession to the person dispossessed. 
There is no limitation of one month for an order 
under sub-s.(3). Nisan Sincguv Emparoek All 384 
—8. 626. San Oriminal Procedure Oode, 
1892, ss, 539-A, 539 10 


= 88.530, 260—Charges under ss. 147 and 

452, Penal Code (Act XLV of 1860)—Summons only 

under 8. 448—~—Oase tried summarily and conviction 

under 8.453-—~Trial held void. sae 

The accused persons were with offences 
ander sg. 147 and 453, Penal . The summons 
issued to them was, however,only under s. 448, Panal 
Oode. The Magistrate held a summary trial' and con- 
vioted the accused under a, 452: 

Held, that the Magistratewas not empowered by 
law to hold a summary trial in such a case and the 
proceeding was void under s. 530 (g), Oriminal Pro- 
cedure Act. BALWANT SING v. EMPEROR All. 712 
s. 533—Evidence that confessional stats- 
“ent was duly recorded, if admissible. ` 

Fis impossible to construe 8. 533 of the Orimi- 
ure Oode so as.to render it inadmissible 
to give evidence that the confessional statement 
was duly recorded, i. e, that the statement was 
voluntarily made and represents what was said, 
BALIRAM SINGH v. EMPEROR Nag. 274 

8., 537. . 

Bae Oriminal Prosedure Code, 1898, s. 197 680 
Sen Oriminal Procedure Oode, 1898, sa. an 
; 09 
-Begs Oriminal.trial .. - F 742 
SEs Government of India Act, 1935, 8, 370 680 


$.:.537—Accused .not.tnformed -that he was 
entitled to Tr anah pa ag our +P a 

Š inga, vali —Illegality, tf curable. 

ted failure of the ‘Magistrate to . ifiform the ac- 

‘cused that he is entitled .to have- the case .transfer- 
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red to another Magistrate renders all subsequent 
ken ga before the Magistrate void and thig 
an illegality which is not curable by sa 
ARJAN SINGH v EMPEROR : Lah. 680 
s. 537—Question of prejudice is one of fac 
ka a aa but trregulartty—Oase is covered 
8. Ld 
he question of prejudice is always a question of 
fact to be proved by the person raising the question, 
and where there is no prejudice even if thereis an 
lrregularity, the matter is completely covered by 
the provisions of s, 537, Oriminal Procedure Code. 
JMPABNOR v, PALU Lah, 549 
———88. 537, 536—Irregularity in constitution 
of JATU is not trregularity tn proceedings before 
or during trial within meaning of s. 537—Material 
irregularity in constitution of gury affects constitu- 
tion of Court and its competence. 

In certain cases thefailure to choose a jury is not 
fatal, Assessors may be chosen instead of a jury and 
pice versa, and a failure to take objection at the time 
ig an answer to a subsequent objection that a cage 
triable by a.jury was tried with assessors, but this ig 
the result of special statutory provisions, and a. 536, 
Oriminal Procedure Code, presumably contemplates a 
jury lawfully empanelled. Section .537 also makes 
\provision for errors in the jury list,but an irregularity 
in the cogstitationof the Jury is not an irregularity 
in the proceedings before or during the trial within 
the meaning of 8.537, forthe words “other proceed- 
ings” must, be read ejusdem generis with the words 
which precede these. Section 537 refers to a Court of 
competent jurisdiction. It doesnot refer to anythin 
done in the matter of the constitution of the tria 
Court and in a trial by Judge and jury, the QOourt is 





| the Judge and jury. Any material irregularity in the 


constitution of the jury affectsthe constitution of the 
Oourt and its competence. It must bein the pnblic 
interest that a body of personsin whom lies the 

wer to give a verdict of guilty or not guilty should 

e constituted strictly according to law. SHEWARAM 
JETHANAND SHIVDASANI v. EMPEROR Sind 474 

- s88. 539-A, 539, 526—“ Commissioner" in 

3. 539, meaning of—Affidavit sworn before Oom- 

missioner of oaths appointed under Civil Procedure 

Code (Act V of 1908), s. 139, whether sworn before 

person authorised to administer oaths—Affidavit 

not sworn before High Oourt, filed along with 
transfer application — Application, tf can be 
entertained. 

The expression in s. 9539, Oriminal Procedure 
Oode: “any Commissioner for taking affidavits in 
any Oourt of Record in British India" does not 
man any Oommissioner for taking affidavits for 
use in any Oourt of Record in British India. The 
Commissioner referred to in s. 539, Oriminal Proce- 
dure Jode, if a person who -is actually sitting in 
the Oourt precincts where he is entitled to sit and 
who has been authorized to administer oaths with- 
in the Court precincts.- Where an affidavit ig 
sworn before a Oommissioner of Oaths appointed 
under s. 189, Oivil Procedure Oode, it cannot be 
said to h#ve been sworn before a person who is 
authorised: to administer the oath. : 

Where -such an affidavit which has been swo 
before an officer of the District Judge's Court @nd 
not before the High Court as required by s. 539, 
Criminal Procedure Code, is filed along with ap 
application -for-transfer under s. 926, the affidavit 
not ‘being sufficient for the purposes of s. 526 (4), 

1 
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8, 561-A—Power of High Court to expunge 
from judgment irrelevant and offensive remarks 
against witness or person named in case—Duty of 
Courts. 

It is an elementary principle of justice that no 
man should be condemned unless he has had op- 
portunity of defending himself. 

The High Oourt has jurisdiction under s. 561-A, 
Criminal Procedure Code, to expunge from the 
judgement irrelevant, inadmissible and offensive 
remarks against a witness ora person named in 
the case. 

Although in the interests of proper administra- 
tion of justice the Courts should be allowed to per- 
form their functions freely and fearlessly and to 
ecmment upon the statements of witnesses in 60 
far as those statements are relevant to the case, 
yet it is equally necessary that the Oourta shoold 
not be allowed to make disparaging remarks upon 
perecus who appear either as witnesses during the 
couree of trial of a case or whcse names are men- 
tioned. It is not open to a Ooart to condemn a 
witness merely on conjectures or materials not 
before it in the shape of evidence. Before passin 
adveree remarks against a witness on the Dasis o 
certain facts, those facts must be established by 
evidence on the record of the case. QOKARAN PRASAD 
GUFTA v. EMPEROR Oudh 250 





88. 561-A, 145—Jurisdiciion of High Court 
under 8. 561-410 pass order that attachment shall 
continee till decision of title by Civil Court, uhere 
Magistrate has ordered delitery of possession to one 
of parties after cancelling preliminary order passed 
under s. 145 (1). 

Where in prcceedings unde: s, 145, Criminal Pro- 
cedure Code, a Magistrate after attaching the prop- 
erty and passing preliminary order under sub-s. (1), 
subsequently cancels the prelsminar order and 
directs delivery of the property attached, to one of 
the parties, the High Court has power under 
6. 561-A, Criminal Piocedure Code, to pass an order 
that the attachment shall continue, until the ques- 
tion of title has been determined by the Oivil 
Courts. SrabzaDa DALJIT Sines v. Mian TEJ BINGH 
Oudh 290 


8, 562 (1-A)—Youthful offender committing 
offence under ss. 380 and 457, Penal Code (Act XLV 
of 18€0)—Accused unable to give sureties and 
possessing no progerty—He should not be sent to 

riuson— Proper course, pointed out. 

here a youthful offender of 17 to 19 years of age 
ccIomits citences under se. 3€0 and 457, Penal Code, 
and dcesnot give sureties and possesses no property 
of his own, he should not be sent to prison. The Magis- 
trate should knew the evil effects a short term of 
imprisorment, or indeed, imprisonment at all, may 
have upon a young ofender. lt places the stigma 
of prison upon him; it may remove the fear of prison 
from his mind and by bringing him into contact 
with old cffenders may turn him towards alifeof 
crime. The proper course in such awase, for the 

Magistrate, when # is clearthat the accused can give 

no sureties is to admonish him for the offence under 

m 380, Penal Oode, ynder as, 562 (1-A), Oriminal 

Procedure Oode, and to sentence him to imprisonment 

till the ene the Court for the offence under sg, $57, 

Penal Code. PEROR p. NUR MUHBAKMAD KALU Kuan 

: Sind 311 
Chap. X, 88. 133, 140 —Nature of 
proceedings under Chap. A—Flour mili working 
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for ten years under licence from Municipality— 
Recourse to provisions of Chap. X should not be 

taken in respect of such mill. 
In a case wherethe flour mille have been work- 
ing for ten years and that, too, under a licence from 
the Municipal Board which is authorised to grant 
such licences under the Municipalities Act, it would 
not be proper to have recourse to the provisions of 
Ohap. X Wi the Oriminal Procedure Code. The 
proceedings under that Ohapter are of a summary 
nature and jntended to enable Magistrates to deal 
with cases of emergency and not intended to enable 
a complainant to obtain, by having recourse to 
this Ohapter, relief which he should seek in the 

Oivil Court. KEDAR Nats v. BATISB CHANDRA “ °° 
Oudh 754 


Chap. XXI|lIl—Direction tn Chap. XXIII, 
when should be followed. R 
Where the offences mentioned in the complaint 

are all triable by a Second Olass Magistrate and 

the fact that the accused is a European British 
subject is not admitted by the complainant and 
is not known to the Magistrate at the time the 
warrant is issued, it is open to the accused to sub- 
mit to the jurisdiction of the Magistrate, The 
direction contained in Chap XXIII of the Oriminal 

Procedure Oode, is to be followed only when a plea 

of status is raised, G. A. BT. GEORGE v, Uma DUTT 








SHARMA All, 313 

Chap. XXXIIIl— Condttton precedent for 

trial of case outside presidency town under 
Chap, II. 


There are two fundamental conditions precedent 
for the trial of a case outside ee o town 
under the provisions of Ohap. X II, namely that 
the accused person shall claim that the case ought to 
be tried under the provisions of Ohap. XXXIII and 
that the Magistrate ebsll make an enquiry and record 
a finding that the case is acase which ought tobe 
tried under the provisions of the Chapter. CYRIL 
BERTRAM PLUOKNETT v. EMPEROR Oal. 757 


——— Chap. XXXI!!—Durwan or any other adult 
or chila going to Police Stateon and giving 
information that certain man was lyingon floor with 
blood marks, whether complainant., 

Even the Police Inspector cannot rightly be deemed 
to be a complainant for the purposes of the provisions 
of Ohap. XYXII andsoifa Police Inspector who in 
an official document was described as “the complain- 
ant" jis not ‘a complainant’ for the purposes of the 
Chapter, a fortiori the durwan or any other adult or 
child who gives information that certain man was 
lying on floor with blood marks, ought not te be 
considered as a ‘complainant’ for the purposes of 
Chap, XXXIII. CYRIL BARTRAM FLUOKNETT v. EMPRROR 

Cal, 757 


Chap. XXXII!— Object and applicability of 

Chap. XXXIII. 

Ohapter XXXIII, Oriminal Procedure, Code, wag 
only designed to apply to cases of racial distinction 
where there is a real clash between a European as 
defined in the Code on the one side and an Indian on 
the other, or vice versa, OYRIL BERTRAM PLUOKNETT y. 
EiMPEEOR Cal. 757 


———Chap. XXXIIl—Rtght to be dealt with as 
European British subject, tf can be waived. 
It is possible for a European British subject to, 
waive his fight to be dealt with as such, Org 
BERTRAM PLUCKNETT vy. EMPAROR . . Oal. 757 
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Criminal trlal—Bar of—Previous judgment of 


Civil Court between same parties whether debars - 


Criminal Oourt from ta cognisance of case and 

holding trial ae 4 4 

Though a civil suit and criminal prosecution may 
Ð based on exactly the same cause of action, the 
parties are, strictly speaking, not the game The 
arden of proof is differently placed and different 
Considerations may come in, The result may 
therefore, be a conflict in decision. The risk 
such conflict is one that is inherent in the divi- 
sion of causes into criminal and civil. The judg- 
ment of neither Court is binding on the other 
and each must decide the cause on the evi- 
dence before it. The fact therefore that the matter 
ing@issus had alre&dy been decided in favour of the 
accused ‘in a civil suit between the same parties 
does not debar the Oriminal Oourt from . taking 


cognizance of the case and holding a trial. Mauna 
Po Nya v. Ma Pwa OHOoNE Rang 842 
Commitment — Offence triable both by 


Magistrat and Sessions Oourt. 

Offenceg which are triable by both a Magistrate 
and a Sessions Court, should ordinarily be tried by 
the Magistrate though of course if he considers that 
the maximum sentence which he can inflict is 
insufficient, he has the power to commit to Sessions, 
but this is an exception to the neral rule, that 
if the Magistrate can try he should do so. In such 
a case the Magistrate must exercise his discretion 
after due consideration and state the reasons why 

he commits to a Court of Session. SuBCMANGAL PANDE 
v. EMPEROR Oudh 260 
- —Oommiital proceedings—Daty of i bells 

—Magistrate refusing to commit and discharging 

accused — Duty of sions Judge in such case, 

In proceedings coming up before Magistrate by way 
of committal, the istrate’'s duty is to consider 
whethers conviction is possible inthe case, and in 
order to come to that conclusion, he is entitled to 
appreciate the evidence, But he must appreciate the 
evidence from that point of view only, and it is not 
within his province to consider the evidence merely 
from the point of view of the probability of a con- 
viction resulting. It may be that a oonviction is 
improbable. But if itis possible for a Court to take 
such a view of the evidence as to be able to found a 
conviction upon it, then it, is the duty of the Magis- 
trate to commit the accused for trial. If he refuses 
to commit, the grounds of the refasal should be 
(stated very generally)that no conviction is possible 
The duty of the Sessions Court (stated very broadly) 
is to appreciate theevidence from the point of view 
of the correctness of the Magistrate's order of dis- 
charge, in other words, in order to see whether the 
bagis of the Magistrate's order of discharge (namely 
the impossibility of any conviction resulting) is 
correct or not. AEKBHRALLY TAYABALLI y. ALIMAHOMED 
ABDUL HUSSAIN Bom. 282 

as private person is not precluded by 
ia ie of civil rights from resorting to criminal 
remedy. 

. A crime is an offence against society and hag 
little or nothing to do with the rights in the stolen 
property of individuals, Government act on behalf 
of organized societies when enforci a criminal 
remedy, but when Government th ves stand in 
the position of a private parson whose property had 
been stolen or embezzled, the exercise of the civil 
‘right of recovery by Government does not preclude 
the criminal remedy. EMPRROR p. SULTAN MAHMUD 

z i . . © Lah, 318 
“= Duty of prosecution—Merely proving prima 
facie case, 47 auffictent. 
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Prosecution’s duty ina criminal case ia not merely 
to prove a prima facie case. The prosecution hava 
to do more than that; they must prove the guilt of 
the accused ; and there is no principle in the English 
Law whereby if the prosecution has proved a prima 


fasie case, the accused must bring evidence in 
rebuttal or be convicted. SHwWARAM  JETHANAND 
SHIVDASANI p. EMPEROR j Sind 474 





Evidence—Approver—Statement of —Whether 
sufficient for conviction of co-accused— Approver 
changing statement —Oorroboration for accepting 
his previous statement as true—Oonfession should 
be tested by oross-examtnation. 

As the approver is a person who does not scruple to 
tell different stories on different occasions on oath, 
his statement is-not a very strong basis for acon- 
viction though undoubtedly legally it can be such. 
The approver whohas changed his statement stands 
in a very much worse position than an ordinary 
approver. Some very strong corroboration therefore 
would be necessary before it would be safe to accept 
his previous version as true. Inthe absence of the 
test of cross-examination, the confessions of the co- 
accused cannot ba considered to be sufficient corrobo- 
ration. Waqir BINGH Supa Sina v. HMPHROR 

Lah, 219 

—Evidence—Blood stains on garmant of accused 
—Vatue of. 

Small disintegrated blood staing on dhoti and 
saluka of an accused by themselves may not be of 
much importance, but they strengthen the case against 
him asa whole. TIKARAM v. Ewerroe Nag. 258 
—Kvidence—Murder—Murder by throttling— 

Absence of injuries to bones or tissues of neck, 

whether indicates that deceased was not throttled. 

If the object which is employed to compress the 
windpipe is broad and pliable, there n be no 
injury tothe bony structures of the neok. Pressure 
by the sole of the foot or by the palm of the hand 
placed acroas the neck of an unresisting victim 
would cause death-by asphyxia without necessarily 
causing injury to the bones or tissues of the neck. 
The .absence of such injury doesnot therefore in- 
dicate that the approver is not telling the trath, 
when he says that the deceased wasthrottled. In re 
Vatu NATOKAN Mad 302 

Rvidence—Prosecution witnesses trying to 
magnify and improve case— Value of their 

testimony. ° 

It sete | be wholly unsafe to depend on the testi- 
mony of the prosecution witnesses who have tried 
to magnify the oase and to improve upon it at 
different stages of the trial. THAKUR SINGH v. Em- 
PHROR | All. 309 
————Judgment. Bes Oriminal Procedure Code, 

1898, s. 3670 78 
—Murder cass—Witness testifying on oath— 

Inference to be drawn. 

If a witness goes into the witness box and testifies 
on oath, the jary, unless there is something else to 
operate on their minds, may draw an inference not 
as a matte? of law, but rather as a matter of fact that 








‘he is prima facie likely to be speaking the truth, 


arbicularly in capital cases. OYRIL BERTRAM 
DE COENITE v., EMPEROR e Oal. A4. 
Offence commtited in past—Oourts are not 
precluded from dealing on merits. 5 
If the offenoe has been committed with impunity 
on any number of occasions in the past, that ig no 
reason why when it is detected and brought before 
a Oourt*it should not be dealt with on its®own 
merits. EMPaRoR y. SULTAN MAHMUD Lah, 318 
e 
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~ Practice—Accused assaulting Police constable 
` in untform—Matter should not be treated lightly. 
To dssault a constable in uniform, purporting to 
act in the execution of his duty with due modera- 
tion, and to declare that he did not care for the 
authority of the Police constable is not a matter 
which should be treated lightly. E 
[The conviction under ss. 225 and 353 was altered 
to one under s. 323 of the Penal Code, as the blows 
to the constable must have caused bodily pain.) 
MAROTI Banst TELI v EMPEROR Nag. 231 
Practice—Discharge, order of —Setting aside 


of. 

The Sessions Court as well as the High Court should 
be very slow to interfere in revision to set aside an 
orderof discharge. AKBARALLY TAYABALLI v. ALI- 
MAHOMED ABDUL HUSSAIN Bom. 282 
Practice— Hearing of cases can be accelerated, 

There is nothing inthe Code of Oriminal Proce- 
cedure to prevent a Magistrate from accelerating 
the hearing of a case. Ramprrra MALL DUNI OHAND 
y. EMPEROR Pesh. 10 


Practice— Power of Court to throw out 
complaint to protect accused from unnecessary 
harassment and worry. 

It is only in very rare cases that the Court will 
be justified in throwing out a complaint without 
giving an opportunity to the complainant to sub- 
stantiate his allegations, but in certain cases, it is 
the duty of the Oourt to protect the accused from 
panagan A harassment and worry. G.A. b. 
GEORGE 9. Uma DUTT SBARMA All. 313 


-—— Procedure — Warrant case — Prosecution 
including evidence given on commission in other 
presidencies—Oase should not be tried summarily. 
Obiter.—The trial of warrant cases in which the 

cution includes evidence given on commission 
other presidencies, should not be conducted as 

a summary trial, as the evidence so recorded 

Militates in its very nature against the object of 

a trial by summary procedure. Munna GANSURWA 

ABIR v. EMPEROR ` Nag. 44 

— Prosecution for criminal misappropriation 








on : 
No prosecution can be founded on the suspicion 
of the complainant that the accused has misappro- 
riated the money. G.A.S8r. Groras v, Uma Duty 
HARMA All, 313 
Re-trial—Powers of Judicial Commissioner's 
Court—Can order re-trial or dispose of case itself 
'—Re-trial, when should be ordered stated, 
` No doubt the Judicial Commissioner's Oourt has 
power in a case of misdirection to order a re-trial of 
the’ acoused or to enter into the meritp of the cage 
and dispose ofit. Where, however, a case is essential- 
ly one where the guilt or innocence of the accused 
should be determined by a Judge and jury, who have 
seen the witnesses and heard them give their evidence, 
who have seen the accused and whohaveheard them 
give their statements, there should be a re-trial 
which shouldbe befgre another Judge andjury and 
Judicial Commissioner's Court should not proceed to 
degide the case finally upon the paper record before 
it, SABWARAM GETHANAND SHIVDASANI v, EMPEROR ` 
Sind 474 
2 ~ Re-trial— Sufficient evidence on record on 
which jury can reasonably arrive at verdict of 
guilt— Fact that they might also come to contrary 
conclusion, whether ground to acquit acgused in 
appeal—Re-trial should be ordered when evidence 
on record potjies tt. 
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Where there is a sufficient material on which a 
jury could reasonably come to a conclusion that the 
accused were guilty, the mere fact that the jury might 
reasonably come to sa contrary conclusion is nota 
sufficient reason for the Court of the Judicial Oqm- 
missioner to take upon itself the duty of acquitt 
them. It should order a re-trial when in its opinior 
there is sufficient evidence on record to justify the 


è re-trial and it is in the interest of justice to make sach 


an order. SHBHWARAMJETSANAND SHIYDASANI v. EM- 
PHROR Sind 474 
————-Sessions trial — Appeal—Accused convicted 

and sentenced by Judge of Judicial Oommisstoner's 

Court sitting in its Sessions jurisdiction, Appeal 

lies to Judictal Commissioner's Oourt on point of 

law only. : 

An “appeal lies to the Judicial Oommissioner’s 
Court against convictions and sentences passad by 
a Judge of the Judicial Oommiasioner’s Court sitting 
in ita Sessions Gourt jurisdiction with a jury, only 
ona point of law, SuRwARAM !ETHANAND SHIvVDASANI 
v, EMPEROR Sind 474 


—— Statement of accused to Police —- Doubtful 
version—One more favourable to accused should be 
accepted. - 

Where it is doubtful whether the acoused said 
to the Sub-Inspector of Police that he would show 
the place where the deceased had been murdered 
or that he would show the place where he murdered 
the deceased, it must bë taken that he stated that he 
would show the place where the deceased was mur- 
dered, BALIRAM SINGA ov. EMPHROR Nag. 274 


—-—Summary trial— Cases against Government 
servants, whether can be irted summartly—Oontest 
on point, whether trespass was onratiway land or 
P. W. D. land, whether makes the case one triable 
summarily. ` 
Is cannot be laid down as a proposition that a' 

Government servant should not be tried summarily 
or that generally the summary procedure is inap- 
propriate in cases in which Government servants are 
accused, There are cases in which, though Govern- 
ment servants are involved, the’ summary procedure 
would be more appropriate than an ordinary and 
protracted trial It is a question to be determined 
on the facts of each case whethér one mode of trial or 
the other should be employed. 

Wherein a case under s, 447, Penal Oode, the only 
point of law that has been hinted at is that the 
trespass,if any, was committed not on Railway land 
but on land belonging to the P. W. D. then a contest 
on this’ point, even'assuming that it has an important 
bearing on the merits of the oase, doas'not make fhe’ 
case one which should not be tried summarily. M, A. 
Kuan v EMPEROR Lah, 458 
—S Summary trial—Object of—Warrant case— 

Accused after his examination, whether entitled 

to recall prosecution witnesses for cross- 

examination. 

The object of Ohap. Oriminal Procedure 
Oode, is to shorten the record and the work of the 
Magistrate in making the record; itis not intend- 
ed to deprive the accused person of any of his rights 
under Ohap. XX or XXI. Hence in 4 warrant case 
tried ily, an accused, afterhe is examined, 
ig entitled to re-call prosecution witnesses for fur-. 
ther cross-examination, MUNNA GANSURWA AHIR v. 
EMPEROR e ; Nag. 44 
————Summons case—Omission to enter in summons 
full particulars with whioh accused is charged— 
Whether of itself vitiates trial tf accused ts not 
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prejudiced—Such defect, if cured by a. 537, Orimi- 

nal Procedure'Cods (Act V of 1898). 

Mereomission in the summons to enter ful] parti- 
aulars of the offence with which the accused is 
charged does not by itself vitiate the trial, unless the 

is prejudiced by such an omission or by 
edefect in' the proceedings at the trial. Such a 
defect is cured by s. 537, Criminal Procedure Code. 
The question whether the accused has been prejudiced 
or not should be the sole criterion in such case 
EMPEROR v ABDUL Oudh 742 
Trial by jury—Oharge to jury— Duty of 

Judge—Oase depending upon circumstantial evidence 

-e-Judge should “point out to jury that verdict of 
_ guilty is proper only if inference of guili can 

reasonably be drawn from facts proved. 

In & case dependent upon circumstantial evi- 
dence, it is the duty of the Judge to point out to 
the jury very clearly that in the case of circum- 
stantial evidence, a conviction is only right and 
proper, if from the proved circumstances the infer- 
ence of guilt only can reasonably be drawn, and 
if from the proved circumstances two inferences 
can reasonably be drawn, the inference of innocence 
as well as the inference of guilt, the jury is bound to 
draw the inference of innocence. The fact that the 
jay can draw from the circumstances of the case an 

rence of guilt is not sufficient. The inference of 
guilt must be the only reasonable inference to ba 
drawn from the ciroumstances SHAWARAM JBTHANAND 
SsIvDASANI v, EMPEROR Sind 474 
—Trial by jury—Error of law — Burden of 

ving innocence put on accused—It is error of 
aw—Error colouring whole charge to jury and 
finding expression in specific miadirections— 
Accused are bound to be prejudiced and verdict and 
conviciion should not be allowed to stand. 








While the prosecution must prove the guilt of 
the acoused, there is no such burden laid on the 
accused to prove his-innocencs and it is sufficient 


for him to raise a doubt asto his guilt: he is not 
bound to satisfythe jury of his innocence. 

_it is a serious error of law when a‘ Judge while 
rightly putting the burden of proof of the guilt of 
the accused upon the prosecution, wrongly puts the 
proof of their innocence upon the accused, and where 
such an error appears to coloar the whole of his-charge 
to the jury and finds expression in specific mis- 
directions to the jury incertain passages, accused 
are sure to be prejudiced and therefore the verdict 
of the jury and the convictions of the accused 
should not be’ allowed to stand. SaswARAM JETHANAND 
SuIvDAsANI v. EMPEROR Sind 474 
—e_—~ Trial by jury— Evidence of bad character, 

effect on jury—Fatlure to'point out that deceased 
had not been cross-examined—E fect. 

The Judge should always remember in charging the 

that they should be cautioned a bein 

uenced against the accused by evidence whic 
shows or tends to show that the accused is of bad 
character. Mere evidence that proceedings under 
B. 110, Criminal Procedure Code were pending against 

the is not evidence of bad character. 

The failure of a Judge to point out to the jury that 
the deceased had not been cross-examined cannot 
have much effect as the jury know perfectly well that 
the deceased had not been cross-examined and after 
‘they have spent several days in hearing the case they 
_ know what cross-examination is an the purpose it 
serves. MOSELADDI v, EMPEROR Cal. 206 

———— Trial by fury—Judge accepting jury's 
verdict—Must pass appropriaie sentence. 
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When a Judge accepts the verdict of the jury, he 
should pass the appropriate sentence required by 
law upon the accused. Moxssna KHATUN v. EMPEROR 

; : Cal. 222 

—— Trial by jury —Misdirection—Oases of two 
accused widely dtfferent—Judge in his charge not 
sufficiently distinguishing cases of each of them— 

It amounte to misdirection 

Tt amounts to misdirection, where in his charge to 
the jury the Judge has not sufficiently distinguished 
the cases of each of the which are widely 
jifferent, so as to make a difference on the admis- 
sibility of evidence. SHEWARAM JETHANAND SHIVDASANI 





v. EMPEROR Sind 474 
Trial by jurv—Misdirection—Judge in his 
charge exhorting jury that whole of city and 


commercial world is watching their verdict—I t 

amounts to direction to convict and is misdirectton. 

Wherea Judge in hischarge exhorts the jury as 
follows: “The whole of Karachi is watching you, 
the whole commercial world is watching you", if intro- 
duces into the case extraneous considerations and 
amounts to a clear direction to the jury to convict. 
Tt means nothing else and does not leave the jary 
to come freely to their own conclusions. In a) a 
sage, the Judge passes beyond the limits of wise 

idance or advice or that expression of opinion on 
facts which the Oriminal Procedure Oode allows in 
the charge of a Judge to a jury. SRHWARAM der 
Suivpassni v. EMPEROR | Sind 4 
Trial by jury—Misdirection —J udge in hts 
charge leading jury to believe that burden of proof 
on prosecution and on defence is on same footing 

` — Whether misdirection, 

Where's Tadge in his charge to the jury says mee 
it is the duty of the accused to prove this an e t a 
to satisfy the jury on this point or that, and, i 
the jury to believe that the duty of the pro ua 
and the daty of the defence so far as the “burden o 
proof” of their respective cages is concerned, 18 upon 
the same footing, so that as the prosecution must prove 
their case, so the accused must prove theirs, it amounts 


i i M JETHANAND SBIVDASANI V. 
P na ka gk YA 


——— Trial by jury—Sezual offence—Girl immoral 

—Her evidence, weight of—Duty of Judge. 

In trials for sexual offences, the Judge should tell 
the j that if the girl was immoral, it made her 
or | abduction and deceit less probable or 
that, of the accused that she hada love affair wit 
him’ more probable. Where this aspect of the casa. 
has not been put to the jury, it constitutes mis- 
direction. The necessity cannot be too strongly 
emphasised for charging the jury in cases of t 
nature with*extreme care, for experience has shown 
that juries in this country are most liable to mis- 
understand the law on' the subject and to seen tp 
it. BAOSINDER RAr v. EMPEROR Pat. 354 
Trial by Jury—Sexual offence—Judge not 
warning jury of danger of convicting on un- 
idi of girl—Whether non-di 

It ‘is extremely dangerous arf permissible only in 
exceptional cases to convict a man of a sexual 
offence on the uncorroboratei testimony of the cem- 
plainant. The corroboration must be by independ- 
ent evidence, that is to say, by some additiongl 
evidence coming from another person altogether, 
and the rule must be properly emphasized in the 
charge to the jury. Failure to warn the jary of the 
danger 8f convicting the accused on the girl'# evi- 
dence alone amounts to 48 hon-@ireotion, which 


~ 
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vitiates the trial specially when there are hope- 
Jessly inconsistent statements made by the woman, 
and the fact that she had shown herself to be an 
unscrupulous liar. SAOSINDAR RAI v. EMP AROR 
Pat. 354 
Trial by jury and assessors—Distinction in 
status — Assessor, if member of Sessions Court. 

Per Ram Lall, J.—]n order of reference. —An 
assessor is not an essential part of the Sessions 
Oourt. 

-A juror stands on a higher footing, speaks with 
greater eee and takes alarger share in the deci- 
sion of a criminal case than does an assessor and it may 
be taken as axiomatic therefore that in the absence 
of a specific prohibition an objection that could not 
be upheld regarding a juror would be ruled-out in 
the case of an assessor. JIMPHRORv, PAHLU Lah, 549 


Custom— Proof of— Consultation of tribe during 
preparation of riwaj-i-am is important estdence 
of fact that tribe follows custom. 

The fact that a tribe was consulted during the 
preparation of the riwaft-am of the district has 
always been considered an important piece of evi- 
dence in coming to the conclusion that that tribe 
follows custom. Risa SINGH v. ABJAN Dev 

Lah 89 

Validity—Custom, whether invalid only 

because it is atvartance with Hindu Law—Oustom 
when invalid, stated. 

A custom may modify Hinda Law in several im- 
portant particulars, and the mere fact that custom in 
acertain District differs from Hindu Law is no test 
of its validity. In order that a custom, which is 
recorded in the riwaj-t-am, may be declared to be 
invalid, it must be against equity, justice and good 
conscience, or it must be immoral or opposed to 

blic policy. A custom cannot be declared to be 
invalid on general consideration or because it is at 
variance with the provisionsof Hindu Law. HARI 

Sines Pram v, Morr Raw Lah. 96 


Custom (Punjab)— Adoption —Jats of Gurgaon 
District—Adoption of married person with Hindu 
Law adoption ceremonies — Adoptee is transplanted 
into family of adopitve father. 

Among the Jats of Gurgaon District when an adop- 
tion of a married person takes place andall the 
ceremonies connected with the Hindu Law adoption 
are performed on the day of adoption, the adopted 
person is completely transplanted from the family 
of his natural father into that of his adoptive father. 
HARI SINGH Prem v, Morr RAM Lah. 96 
_ Agriculturists ollowtng custom and 

remaining a joint famtly— Affairs managed by 

eldest member— Yet co-parcenary system of Hindu 

Law does not exist, e 

Most of the agriculturists who follow custom, even 
Mugalmans, remain a joint family without partition, 
the uffairs being managed frequently by the most 
sagacious and eldest member of the family. This is 
very near to a joint Hindu family, but it does not 
mean that the co-parcenary system exis. Ruisab 
SIMGH v, Rayan Duvi e Lah. 89 
———Allenation—Ancestral property—Dhamial 

Rejputs of Gujarkhan Tahsil, District Rawalpindi 

—Sonless proprietor, if can make gift of ancestral 

operty in favour of daughter. 
ccording to the custom governing the Dhamial 
Rajputs of the Gujarkhan Tehsil of Rawalpindi 
District, 8 sonless proprietor is competent to make 





a gil@ of ancestral property in favour of his daughter, : 


Nizam DIN v, Faza UR Lah, 46 
Š e 
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Allenatlon—Reverstoner—Right of, to chal- 
lenge, is independent and individual —Question of 
limitation is governed by law of reverstoner suing 
—Reversioner minor—He can bring suit within 
three years of his attatning majority a 
The right of the reversioners to contest an alienas- 

tion by the last male holder is not a joint and in-. 
divisible one and the omission by one reversioner to 
ue does not debar the other from suing at all Hach 
one of the reversioners has an independent and 
individual right to sue though the decree obtained by 
onemay enure for the benefit of all. Inasmuch as 
the right to filea suit to set aside an alienation 
accrues to each reversioner separately, the questiga 
of limitation is to be considered with respeck to the 
law governing the plaintiff in each case. | 

Hence, where a reversioner is minor when right to 
sue to challenge an alienation accrues to him, he is 
entitled to institute a suit within three years of his 
attaining majority. HARI SINGH Prem p. Mori RAM 

Lah. 96 

———Ancestral property—Gift or sale of, in 

favour of relative resulting in direct acceleration 

of successton—Whether renders property non- 
ancestral. 

A gift or sale of ancestral property to a relation, 
the effect of which is direct acceleration of succes- 
sion, does not render the gifted or sold property 
non-ancestral. In such cases there is no distinction 
between a gift and a sale. The real test is whe- 
ther the alienation, whatever form it takes, ia or is 
not an acceleration of succession. If it is accelera- 
tion of auccession, then it does mot deprive the 
property transferred of its ancestral character. 
BALWANT SINGH v. GURBAGHAN SINGH . Lah. 61 

RiwaJ-l-am—~—Entries not in conformity 
with general custom—Still they carry great weight. 
Entries in a rtwayzt-am of a district carry great 

weight though the entries are not in conformity with 
the general custom. Jar NARAIN v. PARSANI 
Lah. 648 (a) 
Presumptton—Entries as to custom 
of particular sub-diviston—Instances of other aub- 
divisions, whether suffictent to rebut presumption. 

Oustom is a question of fact and not of infer- 
ence, 

Where the entries in the riwaji-am show the 
existence of a certain custom among & articular 
sub-division of the Rajputs, instances relating to 


— e ahan 





other sub-divisions ofthe Rajput tribe are not 

sufficient to rebut the presumption arising from the 

entries in the rtwaj-t-ane Nizau DIN v oe NOR 
Lah. 


—____—_— ——Riwaj-i-am unsupported by instanges 

— E. identiary value of. 

Riwaj-t-am must be looked upon as a strong piece 
of evidence even if it is not supported by any in- 
stances JAI NARAIN v. PARSANI Lak, 648 (a) 

Succession— Gaur Brahmans of Sonepat 

Tahsil — Oollaterals of fourth degree v. daughters. 

According to the rtwaj-t-am of Sonepat Tahsil, 
among Gaur Brahmans of Sonepat Tahsil, Dis 
trict Rohtak, collaterals in the fourth degree have 
preferential right to succession .gainst daughters. 
Jar NARAIN v. PARSANT Lah. 648 (a) 
—— Village Noon-Nasheb, District Mianwali 

— Adna malik’s right to get from existing shamilat 

or re-appeared land, l area to etr lands ° 

completely submerged—Payment of jhuri to ala 

malik, +f cOndition precedent. 

In the village Noon-Nasheb, District Mianwali, 
the adna maliks, whose land has been completely 
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submerged, have a special right to get from exist- 
ing banjar shamtlat orfrom other land, which has 
emerged, areas equal to their submerged areas, 
Such land can betaken by the adna malike imme- 
waga after it re-appeared and though jhuri must 
be paid, there is nothing in the wajib-ul-ars which 
makes the Lk Lana thereof a condition precedent to 
"the adna maliks taking possession of the land to 
which they are entitled. They sre entitled to take 
possession as soon as they can and settle about the 
ghurt thereafter. Musas. Guoram Qasim Lah. 773 
Widow—Altenation —Jasrotia Rajputs of 
village Sukho Ohak in Gurdaspur District follow 
custom— Widow's poer to mortgage agricultural 
"Cand .to pay of er husband's debte. 

The Jasrotia Rajputa of villages Sukho Ohak in 
Gurdaspur District follow custom and not Hindu 
Law. They arethe predominant agricultural tribe 
of the district and the mere fact that many of them 
enter the army or take up other servicedoes not 
mean that they have ceased to follow custom. 

A widow therefore, has no power to mortgage the 
agricultural] land to y off her husband's debts 
because like Hindu Law it is not a case under 
Oustomary Law that a widow can pay off the debts of 
her husband which are time-barred or not other- 
wise recoverable. Risau SINGH v. ARJAN a 

. 89 


Decree—Amendment — Decree creating no charge 
for decretal amount—Decree-holder taking no stepa 
to get decree amended for long time—Stranger 
ee property in good fatth—Decree, if can 

allowed tobe amended subsequently. 

The principle which applies to the amendment of 
the pleadings cannot be extended tothe amendment 
of a decree after interest of third parties has ac- 
erued. Where no charge has been created by a dec- 
ree forthe decretal amount, in favour of the 
decree-holder andthe decree-holder has for a long 
time taken no steps to get the decree amended and 
the property is purchased by a stranger during the 
intervening period, in good faith, the decree cannot 
be amended long afterwards so as to prejudice the 
interests acquired inthe intervening period even 
if the Oourt intended to create a charge, but 
omitted to mention it in the decrees or in the final 
order through oversight. Laxman MAHADEV BANKAR 
y. MAROTI RAMDHAN NIKAM Bom. 775 


Consent decree—Easentials, 

In a consent decree it should be and generally is 
stated that it is “by consent”. Such a statement is 
necessary and important because s, 96, Oivil Procedure 
Oode, provides that no appeal shall lie fom such a 
d@cres. To constitute consent there must bea bargain 
between the partiesand not a mere acceptance of the 
order offered. Ras KUMAR v. SHIVA PragaD Gupta 

Oal. 553 

Mother entering into compromise decree on 

behalf of minors—Minore not suing to set tt aside 

within time after attaining ag Pi They cannot 
question tts validity and binding force. 

Though a decree can be set aside like other con- 
tracts on the ground of fraud, yet, in its nature, it 
differs from a contract between two parties, which 
has not been -impressed with the seal of the Court. 
So impressed, it becomes a Sovereign order and 
_ cannot be ignored. ; | a 

So where the minora do not sue toset asidethe 
com e decree entered into by mother on 
their behalf, within time afterthey attain majo- 
rity, they cannot question the validity of 
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décree, and its binding force. PREMGIR QOsataqie 
y. Wawa Community, KARAOHI Sind 643 
—Oonstruction. SEB Interpretation of statutes 
i 864 
————Construction—Only erpert can be called to 
explain meaning of document. 

Generally speaking, it is not permisgible to calla 
witness to explain to the (Uourb what a document 
means, anless such a witness is an expert under the 
Evidence Act. It is for the Oourt to ascertain what 
the document means, though no doubt a witness may 
suggest methods by which an intelligent meaning can 
be given tothe instrument. Emprror v. NATHALAL 
VANMALI = Bom. 252 


Defamatlon—Complaint to Magistrate followed by 
statements to Police to whom matter is referred for 
investigation, whether absolutely privileged. 
Obiter. —In the case of complaints to a Magistrate 

followed by statements to the Police to whom the 

Magistrate may have referred the matter for investi- 

gation, statements are absolutely privileged and 

no action for defamation is maintainable. MADHAB 

OHANDRA GuosB v. Nizon UHANDRA Guosn Cal. 637 

Privilege—Absolute— Statements made by 

party inreport to Police andin subsequent judicial 

procesdings as witness are absolutely privileged— 

No civil actton for damages lies. 

The questions relating to civil liability for damages 








- for defamation must be determined with reference to 


either the rules of English Oommon Law where they 
are shown to be applicable or with reference to the 
principles of justice, equity and good conscience in 
all other cases. 

No action for libel or slander lies, whether against 
Judges, Counsel, witnesses, or parties, for words written 
or spoken in the course of any proceeding before any 
Court recognized by law and this, though the words 
were Written or spoken maliciously without any 
justification or excuse, and from personal ill-will and 
anger against the person defamed. Withregard to 
the question whether statements to the Police as dis- 
tinct from statements in Oourt are protected, the 
settled law is that statements made with a view to 
repeating them onoathina subsequent judicial pro- 
ceeding are similarly protected. The statements 
therefore made by a party in reports to Police and 
statements made by him in subsequent judicial pro- 


' ceedings as a witness are absolutely privileged even 


though they are defamatory and false. Hence no civil 
action for damages lies. MADHAB OyaNDRA GQu06H v. 
NIROD OHANDRA GHOBE Cal, 637 
- Question of absolute privilege raised for firat 
time in appeal, tf can be allowed. 

Where the question raised’ before the Appellate 
Gourt is one of absolute privilege, no investigation of 
fresh facts jg necessary and it cannot be said that 
the respondent was in any way taken by surprise and 
the appellant can therefore be allowed to raise such a 
plea before the Appellate Oourt even when it is not 
taken in the written statement at the trial, MADHAB. 
Onanpra Goas v. NIROD OHANDRA GQGuoss Cal. 637 


DekkKhaf Agriculiturlists' Rellef Act (XVII of 
of 1879), 8.15-D (1)—Sutt &nder—Court, if can 
go behind mortgage deed and see how tts considera- 
tion was made up. ° ° 

. In determining the amount due under a mort- 

in a suit Abd by an agriculturist under a. 15D, 
al. (1), Dekkhan Agriculturists’. Relief Act, accounts 
should be taken as if it were a suit by a mortgages. 

A suit by amortgagee to recover the amount due falls 

under 41. (y) of.s. 3, -and such a suit is goverffed by 


x} 
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58.12 and 13 of the Act. It follows therefore that 
in every suit under e. 15-D, Dekkhan Agriculturists 
Relief Act, accounts have to be taken in accordance 
with the provisions of ss 12 and 13 of the Act. It is 
cpen tothe Courts in sucha suit to go behind the 
‘mortgage deed and see how its consideration was 
made up. GULABOHAND MOTILAL MABWADI v. MARADU 


NARAYAN TELI Bom. 487 
‘Distress. Sse Karachi Small Oause Oourts Act, 
1929, 8 25 698 


‘Divorce—Evidence as to access. Sea Evidences 
Act, 1872, s. 118 110 


Divorce Act (IV of 1869), 3 4—Decree for dis- 
solution—Petttioner's mtisconduct—Court, if must 
refuse to exercise discretion in hts favour. 
Discretion should certainly be exercised with due 

care and strictness, but a decree for dissolution of 

marriage should not be refused upon the ground 
of the petitioner's misconduct, when there is noth- 

‘ing to suggest that the petitioner is a man of loose 

and profligate character and where there are other 

circumstances which convince the Oourt that the 
discraétion should be exercised in petitioner's favour. 

ERNEST Lionst Doutrsv. AnNa Ruta Doutre 

All. 110 
8, 7—Commissiton of matrimonial offence 
revives old cause of complaint previously con 

— Subsequent offence, if should beejusdem generis 

ag prior offence. 

Upon the commission of a subsequent matrimo- 
nial offence, the forgiveness of the prior offence 
is cancelled and the old cause of complaint is 
revived ; farthermore, the subsequent offence need 
not necessarily be ejusdem generis as the original 
offence, VioLtA DUNCAN v, GROBRGE Dunoan 

Rang. 801 

8. 7—Petttton for dissolution of marriage 
—Supplemental petition alleging further act of 
adultery committed subsequent to original petition 
—Such act of adultery, if and when can be allowed 
to be basts for decree. 

Where after the presentation of a petition for 
dissolution of marriage on the ground of cruelty 
coupled with adultery, the petitioner presents a 
supplemental petition alleging a further act of 
‘adultery on the part of the respondent, subsequent 
to the presentation of the original petition, the 
Court ig entitled in accordance with tke practice 
found in England, to allow the adultery charged 





in the supplemental petition to afford a ground 
for dissolving the marriage by reason of 
‘3, 7, Divorce Act, provided that essential 


_ conditions with regard to the supplemental peti- 
tion are complied with. These requirements are that 
a sealed copy of a supplemental petition must be 
personally served in all cases excep® in cases 
ayhere there was an order of substituted service of 
the original petition; and no supplemental peti- 
tion can be filed without leave, the application for 
which must be supported by an affidavit made by 
the petitioner. Such affidavit should set out the 
facts, testify to non-collusion and non-®nnivance 
and verify the par@graphs of the supplemental 
petition. A sealed copy of the supplemental peti- 
tioa must be served not eonly .on the respondent 
but also on all persons affected by it. Vriona Dunoan 
Ve Gzoras DUNCAN Rang 801 
———_ 8. 22 — Review—Application for dissolution 
of marriage dismissed as adultery not proved— 
. Judge, -if can, on review, grant judicial separation. 
. We made.a petition for the dissolution® of her 
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marriage onthe ground of cruelty and incestuous 
adultery of her husband. The evidence on the 
record clearly and conclaosively proved that her 
husband had been treating her with at and per- 
sistent cruelty, but the evidence of incestuous in- 
tercourse was held not.to have been proved, .In 
these circumstances the petition was dismissed, A 
review application was made and the Judge then 
considered that on the evidence a decree for judi- 
ecial separation could and should have been granted 
even though it was not specifically asked and eventual- 
ly set aside theorder of dismissaland granted a 
decres for judicial separation : 

Held, that the review application was competent 
since the Judge while dismissing’ the applieatéon 
in the first instance had not considered the ques- 
tion of judicial separation. GLoRIous JACOB v. Mrs, 
Rosie JACOB Lah. 816 


———— 88. 41 to 43—Custody of minor chtld—Order 
of Court — Operation, of — Oustodian, tf can be 
eyed not to remove childfrom jurtsdictton of 

urt. 

The power both of the High Oourt and also of 
the District Courts to make orders in a suit for 
obtaining a dissolution of marriage, for the custody 
of any children, issue of that marriage, rests upon 
ss. 41 to 48, Divorce Act. The only children con- 
cerning whom order with respect to custody, main- 
tenance or education may be made are minor 
children, the marriage of whose parents is the 
subject of the suit. It is also the invariable, 
practice to direct that the person to whom is 
given the custody of a child of a marriage 
which has been dissolved, shall not remove such 
child outside the jurisdiction of the Oourt. VIOLA 
DUNGAN v. Gooras Duncan Rang. 801 


Easement—Right of—Person enjoying easement 
for lesser than statutory pertod—Whether can 
main:ain action against mere trespasser. 
Incorporesl rights such as easements are not cap. 

able of being possessed and unless those rights 

have matured into prescriptive rights recognised 
by law, mere enjoyment for a period of time less 
than the statutory period gives no right to the 

enjoyer thereof to maintain an action against a 

person interfering with his enjoyment. 

The rights such us easements are not capable of 
possession and cannot be recognised unless they 
had bean enjoyed for the full statutory period. 
Maparoo Kuan v MUNAWAR Kuan Oudh 870 
Election—Nomination paper—Valtdity—Signature 

— Candidate himself putting rubber stamp 

impression of his full name and address tn proposal 

and agreement clauses of nomination paper—eVo 
signature appended agatnst ttem ‘signature’ — 

Validity of nomtnation paper. 

A signature by means of a stamp is sufficient 
where the document is requiredto be signed, and 
it is not necessary that the stamp should be the 
facsimile of the signature. Even a printed heading 
of the name of the party isa sufiicient signature by 
him, if the document is written in his hand. Nor 
is it necessary that the signature should be at 


the foot of the “document. It is sufficient 
if it is so placed as to show that it was 
intended to relate and refer to, and that 


in fact it does refer to every part of the instrument. 

A candidate.to the election for trusteeship had him- ` 
self put the rabber stamp impressions of his fall name 
and address Mm,the proposal and agreement clauses of 
a nomination paper. There was, however, no signs- 
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ture appended | against. the item “signature” in the 
nomination paper. One of therequirements of the 
nomination paper was that it should be counter 
signed by the candidate: 

Held, that the requirement thatthe nomination 
paper should be countersigned by the candidate 

ng to act as trustee had been complied with. The 
nothination paper was therefore proper and valid. 
Ratansay DAMII v. RATANSBY VIRJE Bom. 628 
——— Nomination paper invalid. due to absence 
of signature of candidate—Signature allowed to 
be put after expiry of date fixed for its receipt 

—Nomination paper, if out of time. 

Ifthe nomination paper is not valid on the lest 
day fixed for its receipt due to absence of the 
signatur of the candidate, the signature subse- 
quently put after that date cannot make it valid 
retrospectively. It would only amount to this that 
& pro nomination paper is filed or tendered oaly 
on thé date on which the signature is so allowed to 
be made and such a nomination paper would be 
out of time. Ratansry DAMJI v. RATANaBY VIRJI 
; Bom. 628 

Procedure—Three candidates to ba elected 

—Three persons submitting nomination papers — 

‘One paper rezacted—Other two candidates cannot be 

declared to be elected —Fresh nomination papers 

and fresh meeting for election should be called for. 

Where at certain election three candidates’ are to 
be elected and only three nomination papers are 
réceived but one of thèm is réjected, the other two 
Candidates cannot be declared to be eleoted and 
fresh nomination papers cannot be asked only for the 
election of the third. Fresh nomination papers 
should be called for and a meeting should be 
called for électing three candidates. Ratansay DAMJI 
v. Ratansay VIRJI Bom. 628 
Emigration Act (VIl of 1922), 8. 25 (2) (b)— 

Person assisting workers to emigrate for working 

on hire—Agresment to work for hire need not be 

ved for offence under #. 25 (2) (b). 
- When a person ‘assists or attempts to aist 
akilled workers for emigrating to a place outside 
India for working on hire at his shop, it is not 
necessary for convicting that person of an offence 
under s. 25 (2)' (b) to prove that there was an 
agreement between the person and the workers to 
work for hire Neither it is necessary to, consider 
whether the workers were ın fact engaged by such 
person at his shop. Pusiro Proszoutork v. Natasa 
Pal - Mad. 370 


Estoppel—Owner knowing of eñcroachment but 
keeping silent and not ratstng objection to the 
erection of costly-buildings—Whether estopped from 
sting for possession. j 
Wines a person though knowing that another had 

encroached upon his land and had erected a costly 

building, keeps silent and raises no objection. to 

the encroachment, heis estopped from bringing ‘a 

suit for possession of land’ thus encroached upon. 

Moon RAJ v. JANBSAWAR Lat Lah. 826 


Evidence—Afidavit —Statement in, whether can be 
received as evidence of age of insured., 
Quaere.—-Whether in the ordinary course. an 

affidavit would necesssarily .be .recaivable in a 

judicial proceeding as evidence to prove the age-of the 

nsured. KAMAKSHYA Prasad DALAL v, EMPEROR 
- eee i : Oal. 468 

Burden: of. -proof—Admission . by party— 

Burden shifts upon him‘ toexplain St away. 

The law is that’ when there ‘is ‘an admission by.a 


184—G. L—VvVI 
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party, the burden of proof shifts and it is for the 
pany mene the admission to explain it away. 
UKHHARBAN Nata ZUTSHI ø. OOMMEROLAL Orgprr 
Corporation LTD. |, : Oudh 521 
——Hapert — Witnesses, kaving diplomas and 
experience in telephony and énginesring—Their 
evidence on matters regarding tele Y: value of. 
Telephony is a soience or art and the witnesses’ 
Knowledge of the telephone and of engineerin 
generally places them in a special position and 
makes them competent to express an opinion upon 
articles and matters which are largely in use in 
the department of the teleghone and o engineering 
generally. The evidence of these witnesses is rele- 
vant and admissible as opinion of experts, and 
where they hold diploma in telephony and engineer- 
ing and have great exparience, the expert evidence 
of these witnesses is entitled to a very considerable, 


weight. Baoaras Raorogiags, Lro, v. Bompay 
THBLEPAONB Oo., LTD. Sind 36 
Evidence Act (lof 1872), s8. 3. Ssg Panal Oode, 

1880, a. 181 468 





~3. 3—Duty of Court while considsring 

whether fact is proved or not —Whole evidence must 
be considered together and cumulative effect of -tt 
must be weighed, - 

A Oourt, when it has to consider whether a 
fact is proved’or not, must not expect evidences 
which cannot be produced or evidence which it is 
unnecessary to produce in view of the definition 
Of what is required to prove a faot. Farthermore, 
a Oourt must consider allthe evidence before it 
and this not merely as a namber of independent 
bits of evidence. The while of the evidence mast 
be considered together and the cumalative effect of 
it must be weighed. When the Oourt fails todo this 
itis an error of law. DUKIHARAN Nata Zoursat¢. 
Commarorat Ogapir CORPORATION LTD, Oudh 621 


—+—- 8. -10— Scope— Conspiracy ~ Proof of~ 
Approver's statement at trial-and letters connacting 
memoera of conspiracy—Admissibility of. 

Section 10, Evidence Act, is quite comprehensive; 
this section randers admissible in casas of conspiracy 
such evidenca which is not ordinarily admissible 
under the English Law, or under the Indian Law. 
Direct evidences is not essential to prove & conspiracy, 
From the very nature of cases of this description, Ít 
can be seen that it ia not possible for the prosecution 


-to produce a written agreement to show that certain 


persons entered into a conspiragy. The question ag 
to whether or not there was a conspiracy has to be 
decided in reference to the circumstances which 
en be proved in the case. No fixed rales can be 
laid down for proving a conspiracy ; in some cases 
it may be possible to prove the existence of a con- 
spiracy by pmeducing letters orsome writings of the 
conspirators. In other cages, the existencs of 4 
conspiracymay be proved by oral evidence, The 
there may be cases in which the fact may be pro 

by evidence of surrounding circumstances and by the 
antecedent and subsequent conduct of the accused 
persons. Bhe existance of the assent of minds which 
18 involved in a conspiracy m#y:be, and from ths 
secrecy of the crime, usually must be, inferred from 
the proof of facts and cigsumstances which, taken 
together, apparently indicate that they are merely part 
of some complete whole. The first thing for the 
prosecution in a case of this type is to give satisfactory 


Where, on 
this point, the prosecution produces the a prover, 
and proves a large number of letters which would 
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connect varjous members ofthe conspiracy, these 

Jetters and the statements of the approver would be 

admissible under s. 10 against members of the con- 

gpiracy. Brora NATH v. EMPEROR All. 191 

8. 10—S. 10 refera to common intention in 
future and not toone tn past. 

When 8. 10, Evidence Act, refers to the common 
intention of the conspirators; it refers to the common 
intention in the future, not to the common intention in 
the past. Prrram HARIOMAL v. EMPEROR Sind 1456 
ss, 10, 25—Section, if avoids operation of 

a. 25 Evidence Act or s. 162, Oriminal Procedure 

Code. Bes Evidence Act, 1872, s. 10 145 
—— 988,10, 25—Statements made by conspirator 

to Police, incriminating himself or others — 

Admissibility of —8. 10, tf avoids operation of 8. 25, 

- Evidence Act (I of 1872) or s. 162, Oriminal Pro- 

cedure Code (Act V of 1898). 

Section 10, Evidence Act, does not apply to in- 
criminating statements made by accused to the Police 
in the course of the investigation, whether they in- 
criminate themselves or others unless the special pro- 
visions of s. 27 let in part of a confession to a Police 
Officer. A confession by one conspirator made toa 
Magistrate ın Oourt implicating other conspirators 
is admissible in evidence, under s. 30 but state- 
ments made by a conspirator to the Police are not 
admissible in evidence if they are incriminating. 
For gs.10, Evidence Act is not intended to remove 
those restrictions which the Evidence Act and the 
Oriminal Procedure Code place upon the admissibility 
of statements made to the Police. Section 10 doesnot 
avoid in appropriate cases the operation of either 
a 95, Evidence Act or s. 162, Oriminal Procedure 

de. 

It makes no difference if, because a man is deaf these 
statements are written. PRITAM HARIOMAL V. EMPEROR 

Sana 145 


———— 88, 10, 30—Object of conspiracy carried out, 
and confession made thereafter—Admtssibtitty 
under s. 10— Whether can be taken into considera- 
tion against co-accused under £. 30. 

Where the object of the conspiracy had been 
carried out and the conspiracy had come to an end, 
and the confession made thereafter has no reference 
to the common intention of the conspirators, the 
confession is not admiesible under s. 10, Evidence 
Act. 

The confession may, however, be taken into con- 
sideration against a co-accosed under s. 30 of the 
Evidence Act. It may not stand on the same level 
as substantive evidence but it may be used to 
siba, dean the substantive evidence. BALIRAM SINGH 
y. EMPEROR Nag. 274 


———__.- §.13—Assertion of right made by donor tn 
gift deed, whether can be used as evbdence to rebut 
entry in Record of Rights subsequently published 
—Record of Rights—Entries in—Presumpiton— 
Rebuttal of. 

Under s. 13, Evidence Act, mere assertion of a 
right may be some evidence of its existence. But an 
assertion of a right made in a deed o@ gift by the 
donor cannot be us8d as evidence to rebut the entry 
in the Record of Rights finally published many years 
after the deed of gift and which must be presumed to 
be correct at the date it was made. Markau MARTO 

g. Sanaval MARTO Pat. 246 

——_— 88.13, 43—Jtudgment tn previous case not 
inter partes—Admisatbiltty—Reasons for judgment 
and finding of fact other than transaction itself, 
whether relevant. e 
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Although a judgment in a previous case not inter 
partes may be admissible under the provisions of 
es. 13 and 43, Evidence Act, as establishing a parti- 
cular transaction, that is, the decision arrived at 
the reasons upon which the judgment was founded 
are no part of the transaction and cannot be ogn- 
sidered, nor can any finding of fact there come to 
other than the transaction itself, be relevant “bvi- 
dence. SANYEERANGOUDA CHANNAPPAGOUDA v. 
BASANGOUDA SHIVANGOUDA Bom. 337 
$. 15—5. 15, scope of— Whether makes 
admissible hearsay evidence or evidence of facts 
discovered by investigating officer and not properly 





oved. 

The words of s. 15, Evidenc® Act, are wideg for 
the material word used is “ concerned,” but they 
are not so wide as toadmit hearsay evidence oF 
the evidence of facts alleged to have been discover- 
ed by the investigating Police Officer in the course 
of is investigation and not properly proved. 
There is alsoa difference between the admissibili- 
ty of evidence and its cogency or weight, and facts 
in favour of an accused as well as facts against 
him should be pointed out by the Judge to the 
jury ina Sessions trial. &BLEWARAM JBTHANAND 
SyHIVDASANI v. EMPEROR Sind 474 


8. 24—Court must satisfy itself that con 
pees ws not the result o inducement — 
ircumstancea must be considered. 

Ifthe circumstances are such as to raise d strong 
suspicion in the mind of the Judge that the con- 
fession has been induced by threats or promises of 
the nature described ins. 24, Evidence Act, then 
the confession is irrelevant. ‘It is not n 
for the defence to establish conclusively that there 
was such inducement or threat. It is sufficient if 
the circumstances afford reasonable grounds for 
believing that there was such an inducement or 
threat. MOHSENA KEATUN v. EMPSROR Cal. 222 
8. 25. Sen Evidence Act, 1872, 8 10 145 
8. 27. Bza Oriminal Procedure Oode, ae 

593 


8. 27—Statement by accused to Police Officer 
that he killed deceased with spear and then threw 
spearhead tn certain well and lathi tn other place 
— Accused taking Police Officer to such places where 
spearhead and lathi are discovered—Admisstb itty 
of statement—How far can be relied upon in 
absence of corroborative evidence. 

Where an accused makes a statement to the Police 
Officer that he killed the deceased with a spear 
and then broke the spear and threw the spearhead 
in the well and the lathi in the talab and after this 
statement, the Police Officer 1s taken by the used. 
to the talab and there brings out the lathi from der 
the mud in the talab and then pomts out the 
well in which the spearhead is thrown and on 
search it is found there, the statement made by the 
accused tothe Folice Officer is admissible in evi- 
dence. f í 

It would, however, be very unsafe to rely upon an 
extra judicial confession of this kind when there. is 
no other corroborative evidence ın support of it. 
UDHAN LonAR y., EMPEROR - All. 390 

8. 30. Ber Evidence Act, 1872, s. 10 274 
8. 30—Confession must be of offence for 
which accused are jointly tried. 

The confession as mentioned in e. 30, Evidence Ast 











g. 163 





-must be a confession of the offence for which the 


accused peons have been triedand not of some other 
offence, Where they are tried for murder, but one of 
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the accused confesses only to an offence under g, 201, 
Penal Code, the confession cannot be taken into con- 
sideration against the other acoased. 

Apart from the statement of the accused the case 
against the accused held, had been proved beyond all 
doubt. TIKARAM v EMPAROR , Nag. 258 
8,30—Oonfession of co-accussd not tasted 

‘by cross-ezamination— Value of. - 

Though s. 30, Evidence Act, lays' down that the 
‘confession of e co-aocused can be taken into con- 
sideration, it must always be remembered that 
where it has never been subjected to the test of cross- 
8 tion, at the most it can be only corroborative 
evidence.” Fagre SINGA Supe SINGH v, EMPAROR 

Lah. 219 
————8. 30—Two accused charged with murder 

—One making confession for first time at 

preliminary inquiry in dock and in presence of 

‘other—Confesston held could be taken into con- 

sideration against the other co-accused. 

The confession was-made for the first time at 
the preliminary enquiry, but it was made in the 
dook in the presence of another accused and there 
‘was no question of its having to be proved at that 
stage. n at the Sessions trialtwo months later, 
it was proved under s. 287, Criminal Procedure Code 
by the Magistrate's verbatim record of it: 

Held, that the confession could be taken into 
consideration against the other accused jointly tried, 
‘The other accused was in no way prejudiced since 
he had as much opportunity of explaining or re- 
‘butting it as if it had been made ore the preli- 
nan engal and proved atthat enquiry. In re 
VELU NAIOKEN - Mad, 302 
———8, 32 (3)—Whether certain statement 49 

agatnst pecuntary or proprietary interest of person 





‘making tt, how to be dstermined—Statement in dead ` 


of gtftby donor that y belonged to him— 
pace patang of, under s. 32 (8). 

| In order to determine whether a certain statement 
ig against the pecuniary or proprietary interest of 
the person making it, the Oourt mast look to the 
statement itself and not tothe nature of the transac- 
‘tion inthecourse of which the statementis made. 
Where the statement made by a donor ina deed of 
gift amounts to an assertion t the property gifted 
ES his property ee ea assertion cannot be held to 

e a statement against the pecuniary or proprieta 
interest of the donor and is not, therefore, admiasiblo 
under s. 32, ol. (3) of the Evidence Act. MARKHU 
“Maato v. SAHARAI Manto Pat. 246 
8. 34—Rokar bahi—Number of blank spaces 

—gteltability of rokar bahi, 

If a number of blank spaces, have been left in the 
rokar bahi in different places, the conclusion that the 
rokar baht is unreliable would be fully justified, 
“OUHARAN Das v. LAL OHAND Lah 858 

- 8.43. Sea Evidence Act, 1878, s. 13 337 
—8. 85-— Presumption that all necessary 

requirements for proper execution of power-of- 

attorney were fulfilled—S, 85, scope of, 

Under s. 85, Evidence Act, the Court shall presume 
thata power-of-attorney executed before and authen- 
ticated by a notary public, was so executed and authen- 
ticated. The provision is mandatory, and it is open 
‘to the Court to presume that all the necessary require- 
‘nents forthe proper execution of the power-of- 

attorney have been duly fulfilled. Moreover, thera 
“are different legal modes of executing” a power-of- 
attorney, and the provision of s. 85 is not exhaustive. 
ORMING Rigut Soorery, LTD. v. INDIAN MORNING 
‘Post RESTAURANT Bom. 673 
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———s, 92 — Oral evidence to show that written 
contract ts not binding—Admiesibility. 

Where the purpose of addacing oral evidence is not 
merely to prove a contemporaneous oral agreement 
whereby the operation of the written contract is to be 
suspended until the happening of æ particular event, 
but is to show that the written contract is not 

binding at all, that there is no agreement, oral evi- 
dence is not admissible. Tyrant Trapina Oo. v. 
GHULAMALI T, MaANDVIWALLA Sind 8367 
——_§—-8, 92 Proviso (1)—Mistakes contemplated by- 

Proviso (l) to 8. 98, nature of. 

The mistakes contemplated by Proviso (1) to 
s. 92 are genuine and accidental mistakes, just as 
the misdescription of the property. HAJI Kaan QUL 
Kuan v. Onoto RAM Pesh. 585 (b) 

—8s,92, Proviso 1——When inserting rate of 
interest in promissory note, executant omitting to 
write “per cent —Oral evidence to show intention 
of parties admissibility. : 
Where while filling in the blanks of a printed 

form of a promissory note, the executant inserts 
certain figure as rate of interest per mensem, but 
omits the words “ per cent.”, oral evidence is ad- 
missible to prove that parties intended that the 





Tate of interest was at that figure per cent. per 
mensem. KAMLA Prasad Ram Panpay v. Hasan ALI 
Kuan All.149 

8. 92, Proviso 6—Scope of—~Document 





executed by agriculturist as sale-deed alleged to 

be in reality mortgage—In suit for redemption 

executant proved not to be agriculturist — Dtrect 
or circumstantial evidence to prove that deed was 
mortgage and not sale, whether admissible. 

Proviso 6 to s. 93, Evidence Act, is not intended 
to apply to a case where a deed is clear snd un- 
ambiguous in its terms. 

Where a document executed by an agriculturist is 
on the face of it a sale-dead but is alleged to be only 
an ostensible aale-deed being in reality a mortgage, 
and in a suit by the executant for the redemption 
of the mortgage he pleads a contemporaneous oral 
agreement to reconvey, but it is proved that the 
executant is not an iculturist, the beneficient 
provisions of s. 10, Dekkhan Agriculturists’ Relief 
Act, cannot be taken advantage of, so that even 
assuming that the case of the executant is true, so 
far as the parties to the transaction are concerned, 
he cannot bring either direct or circumstantial 
evidence to show that the document was intended 
to operate as a mortgage and not as a sale-deed, 

He can, however, show as against the persons who 
are neither parties to the transaction nor are re- 
presentatives-ip-intereat of any such parties that 
the deed purports to bea mortgage and not a sale. 
MILKIMAL RAMRAKHIOMAL v. ToTomal HAROHANDMAL 

Sind 677 
—8. 92, Provisos (6) and (1)—Terms of 
writen contract clear—Real terms from conduct 
oF pariig tf can be deduced 
ere the terms ofa mortgage-deed are perfectly 
clear, the necessity of deducing the real terms from 
the conduct ofthe parties and the re-constituting 
of the contract (the mortgp&ge-deed) in accordante 
therewith does not arise. HAJI Kuan Gut Kuan, 
Oxnotu RAM Pesh. 585 (ba 


————8.105—Offence not proved by prosecution 
—Reasonable doubt as to guilt of accussd—He is 
entttle@ to acquittal even in case towhtch 3. #105 
applies, i SA 
-Even in a case to which s. 105, Ewidence Act, 


m 
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applies, an accused may rely upon -an exception in 
his defence and fail to prove it.and yet be entitled 
to an acquittal, for the prosecution may have failed 
to prove all the necessary elements in the offence 
of ‘which the accused bas been charged, or the 
accused may by his statement, read with the other 
evidence’ on , have raised a reasonable doubt 
in the ' mind of the Oourt and go have entitled himself 
to an acquittal. SHEWARAM [JBTHANAND SHIVDASANI 
v. HMPHEOR _ sind474 
— 8, 106—FPerson hiring instrument in 
exclusive possession of it—Instrument damaged— 
Onus to prove that it was case of ordinary wear and 


tear. 

“Where an instrument hired by a person was for 
all practical parposes in his exclusive possession, it 
is for him to explain how it came to be damaged, 
It is for’ him to show that it was a case of ordi- 
nary wear and tear and not of carelessness or neg- 
ligence in any degree. Bacuras Faororms LTD. v. 
Bompay TELEPHONE Oo, L'o. - + Sind 36 
=——— 88. 106, 105, 15—Scope of s. 106— Whether 

intended to be usedto place upon accused burden 

- of proving his innocence. 

Section 106, Evidence Act, is not intended to be used 
to place upon the accused the burden of. proving their 
innocence. Section 106, is not a proviso to the rule 
that‘ the burden of proving the guilt of the accused 
is upon the prosecution but on the contrary, thé 
section is eubject to that rule. The burden of 
proving a particular fact or a particular defence is 
a different matter. -Eection 16 does not enable the 
Judge tosay to the jury that the accused must 
explain this’ or that; he must- satisfy them on this 
point or that ‘or be found guilty. SBEWARAM JETHA- 
NAND SBIVDABANI V.’ EMPEROR Sind474 


dk a a Katam ya 


ATH Y. 
All. 1914 


s. 114, Illus (b)— Person in possession of 





fognd in’ possession of property which - has ‘been 
stolen is either the receiver’ or the actual thief, 
The nature'’of' ‘the presumption whichthe Qourt 
Should ‘draw -in each individual case depénds' ‘ en- 
tirely upon the nature of the evidence adduced, 
Vhere along interval has elapsed “before the stolen 
property has been recovered, it is often umsafe to 
assume that the possessor was the actual thief. 
The highest pr&sumption which can be drawn from 
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begotten— Admissibility to, prove adultery. 

The English rule is that the e 
band or wife that there has been no access by the 
husband to the wife is inadmissible because it is- 
evidence which tends to bastardize the issue, does 
not apply in India to Oourts in the exercise “ot 
their matrimonial jurisdicfion. In Indian Courts, if 
the legitimacy is in question in any proceeding. 
other than one under the Divorce Act, evidence of 
non-access would certainly be admissible. ° 

Consequently, in proceedings instituted by the hus- 
band for dissotution of marriage on the ground of bis 
wife's adultery, the evidence of the petitioner 
and the admission of the respondent are admissible 
to prove impossibility of access at any time when 
the child born to the respondent could have been 
begotten in order to éstablish adultery. ERNEST 
LIONEL DOUTRB v. ANNE RUTE DoUTRE All. 110 
— 8.132, if overrides provisions of Peral Code 


— Protection given by s. 132, when and how 

available. Í l i i 

The Evidence Actisan Act dealing with a 
particular matter and the Penal Oode with 


defamation in general and therefore a special Act. 
with regard to the special class of defamation. 
arising out of depositions made in Oourt by. witnesses- 
would certainly override its provisions. The Penal 


Code coftains no exception in‘favour of stdtements 
made in evidence in Court to’ give them absolute 
privilege, ‘but there can be “no doubt thats, 132, 
Evidence Act, if it applies, gives complete protection 
against criminal prosecution. The protection given 
by's. 132 muat‘be claiméd directly or ‘indirectly in 
some way or another‘ where the witness objects to 
answering ‘any particular’ question on ‘the ground 
that a ‘true answer may render him ‘liable to legal. 
consequences ind he is then told by ‘the Court ‘to. 
answer, his’ protection undėr s. 132 is complete. 
There can “be no further protection given outside- 
s. 133. Rasoon” HAT'9. uu Krna | “Rang. 566. 
—=—_ 8. 139 Acsomplisa, ‘if competent witness, 
apart from any question of pardon— His evidence, 
value of. `” -nda nan Ka ar a - + i a 
‘There -is nothing improper jn tendering-an accom- 
plioe as à witness, apart ‘from any question, of 


on. Such a per “isa competent witness find: 
fice ie no irregular iy in wot Bending ip for mial 
every person against whom any’ ‘suspicion appears 


to exist. It may, dn” oGcasidns, be desirable to ‘in- 
clude the evidence of an accoriiplice for what ‘it ‘is 
worth without ‘tendering him a pardon. The ques- 
tion of the “weight of eich a person's eyidence is, 
of ‘cours, important; since the “man who doés not 
know what may Hidppen to him will naturally have- 
a ‘strong motive’ for minimizing his own part in 
any ofiminal” transaction, his evidence must be: 
treated with even greater caution than that of an. 
eptablished approver. Nea Tenin Pav. Tos KING 

~. Dk l Rang. 545. 
—— 8.157—Unrepistered sale-deed taken into 
épidente Sor finding on question of adverse posses- 
sion—Findtng also based on other Jacts—Hinding,. 
if vitiated. ` : 
Held, that the finding ofthe Court’ below on the. 


¢ 





r 
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question of adverse possession was quitein accord- 
anca with law and was not vitiated by reason of 
the Oourt taking into acccunt the unregistered sale- 
deed when there were othar circumstances on the 
basis of which the Court sould come to the same 
, conclusion and when the date of starting point of 
adverse possession was not taken to be date of sale- 
deed. BALDEV SINGH v, MUHAMMAD AKHTAR - 
a - Pat -504° 

— 8. 159—Panchayatnamas prepared by Police 
during investigation upon information by accused 
—If substantive evidence in case—It can be used 
«ff refreshing memories af witnesses in witnesa-bor. 
-here is no provision in the Evidence Act by 
-which panchayatnamas prepared by the Police 
during investigation embodying the information 
given by the accused regerding the clothes worn 
by [fim at the time of ths occurrence or such 
documents narrating tothe recovery of clothes dis- 
covered upon such information can be used as 
substantial evidence, though they can be used by 
witnesses for the purpose of refreshing their memo- 
ries in the witness-box. Ja re KoLLI Ssatsa RAMI 
REDDI Mad, 327 


Executlon— Insolvency proceedings against one of 
judgment-debtors—Decree-holder can execute decree 
against othera— Order staying execution passed in 
-tnsoltency proceeding—T me, if stopa to run against 
other judgment-debtors—Ttme between stay order 
and final disposal of inselvency case, if can be ezr- 
cluded under 8. 15, Lamttation Act (IX of 1908). 
The institution and continuance of the insolvency 

proceedings against one of the judgment-debtors does 

Dot prevent the decree-holder from proceeding to 

execute the decree as agsinst the other judgment- 

debtors as the liability of tke other judgment-debtors 
in respect ofthe decree is not in any way affested by 
the insolvency proceedings. If an order staying the 
execution of the decree til the disposal of the in- 
solvency case is passed, its effect is merely to prevent 
the decree-holder from executing the decree as against 
the insolvent, and this does not stop the running of 
time as against the other -udgment-debtors and the 
period between the stay order and final disposal of 

insolvency case cannot be excluded under s. 15, Limi- 

tation Act, Natsauni Prasan v. Frew Ranga KISHUN 

Dorr Rar Pat. 701 


Limttation—A pplication for execution made 
on June 2), 1929 — fale proclamation ing 
July 3, 1930 for sale of property—Court on July 7, 
1930, ordering sale to be Feld by Nazir on next day 
—Nazir reporting decree-holder to be absent at sale 

® and Court dismissing execution for default—Second 

execution application filed on August 19, 1933— 

Second application held ir continuation of firat one 

and within time. 

In execution of a mortgage decree an application 
was filed on June 2), 1929, for having the property of 
the judgment-debtor advertised for sale. The sale 
isah [amapan was actually issued on May 14, 1930. 
In the proclamation the daze of sale fixed was July 
3, 1930. On July 7, 1930, there was an order of the 
Court stating that the sale was to be held the next 
day by the Nazir, that is tc say, on July 8, 1930. On 
that day the Oourt upon the report of the Nasir that 
the decree-holder was absent, recorded an order dis- 
missing the execution case fordefault of the decree- 
holder.. On August 19, 19£3, the degree-holder pre- 
sented another execution application The ques- 
tion was whether the second application was within 
time : 
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Held, that the second application was within time 
as it must be t as a continuation of the first as - 
the Nasir having been commissioned to hold sale, the 
presences of the decree-holder was optional. It could 
not therefore be said that there was default on 
decree-holder's part in conducting the first execution 
and hence the order of the Court dismissing the first 
application for default must be treated as equivalent 
to an order for striking off the case or removing it 
from the file for the convenience of the Court. 
SARADA BUNDARI Das v. JABBAR ALI Cal 151 
Rent decree against father—Father dying— 

Sons not brought on record—Sale held—Shares of 

sons held not exempted. ` 

The shares of the sons cannot be deemed to- 
have been exempted from sale in an execution ofa 
decree for rent obtained against their deceased 
father, even if they were not made parties to the 
execution proceedings and only the name of one of 
the-sons was brought on the record. KANDHAYA 
Bux BINngH p, SUKERAJ KUAR Oudh 818 
Execution sale—Sale proclamation that entire 

houses would be sold—But actually only portion sold 

— Efer. 

Where though the sale proclamation states that 
the entire houses would be sold, actually only 
a portion of them is sold, it is an irregularity and 
even perhaps a material irregularity but whether 
such irregularity results in substantial injury 
depends upon the facts of each cage, RAHMAN v. 
SaBoDAS DAGA Nag. 635 


Famlly arrangement — Registration — Mutation 
case referred to arbitration but parties arriving at 
family settlement in form of application vert 
by parties—Application, if requires registration 
— Want of registration, if cured by 8. 53-A, 
Transfer of Property Act (IV of 1882). 

Where in course of mutation proceedings the parties 
refer the dispute to arbitration but during the 
reference proceedings they arrive at a settlement by 
way of family’ arrangement which is reduced to 
writing inthe form of an application verified before 
the arbitrator by both the parties, the application 
requires registration. If it is not registered, it is 1n- 
admissible in evidence. In such a family arrangement 
theie'is neither a contract to transfer immovable 
property, nor is there any instrument of transfer. It 
is only a document recognizing title of persons to 
certain properties Hence want of registration is not 
cured by s. 53-A, Transfer of Property Act. ToLsr 
Raw v. GOBIND SINGH : : All, 91 





Forest Act (XVI of 1927), 88. 52, 76—Forest 


produce must be proved to belong to Government,. 
or offence undér Act. 

o forest’ offence can be said to have been com- 
mitted in relation to any forest produce unless it is 
definitely established, that that producé belonged to 
Government. Any rule made under 8. 76, Forest Act, 
by the Provincial Government which dealswith the 
disposal of trees not belonging to Government will 
be clearl} ultra nires, GULABU v. HMPBROR 

a HETA Yre wig a “Tab. 427 


Government of Indla Act, 1935, (25 & 26 
Geo. V, Ch. 42), 8. 58. Sza Government of India 
Act, 1935,8. 270 - 680 

— 8. 107—Words “repugnancy” in s. 107 and 
“Civil Procedure” in Concurrent Legislative List 

—Meanings of—S8. 10-0, Assam Oourt of Wards 

Amendment Act 1937, if repugnant to extsteng 

Indfan laws falling in Concurrent Legtslattve 

List, and tf void — Bengal Cougt of Wards Act 

0 
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(IX of 1879, as amended by Assam Court of Wards 
Amendment Act 1937), 8. 1 (3)— Notification of 
January 12,1938, appointing November 5, 1937, 
as date of commencement of the Act held ultra vires 

—Oourt can, however, give effect to Act from Janu- 

ary 12, 1938. - 

It is too narrow a test to say that two laws 
cannot be said to be properly repugnant unless 
there ie a direct conflict between them, as when 
one says,“ do” and the other “don't” There may 
well be cases of repugnancy where both laws say 
“don't” but indifferent ways. The true test is 
that if the dominant law has expressly or implied- 
ly evinced its intention to cover the whole field, 
dihin a subordinate law in the same field is repug- 
nant and therefore inoperative. Whether and to 
“what extent in a given case, the dominant law 
evinces such an intention must necessarily depend 
on the language of the particular law. 

“Civil Procedure” inthe Ooncurrent Legislative 
‘List must be held to exclude matters relating to 
jurisdiction and powers of Oourts, since special 
-provision is made for these matters elsewhere in 
the lista. The provisions of the Oivil Procedure 
Code itself,‘ whether they are “ Oivil Procedure ” 
in this limited sense or not, are of course specif- 
really included in the fourth entry of the Ooncur- 
rent Legislative List. But there is no warrant for 
includin E in that entry any provisions which are 
not in the Oode and which do not appertain to 
“ Civil Procedure " in the limited sense explained 
above. The old s. 10-0, Assam Court of Wards 
(Amendment) Act, dealt with a discretionary power 
ofthe Civil Oourts to stay certain proceedings on 
+he application of the Court of Wards. Olearly, 
this is a matter relating to the power of Oourtsin 
respect of a Provincial subject, namely the Oourt 
of Wards. Therefore it falls in entry 2 of the 
Provincial Legislative List read with entry 31 of 
the same list It is not “ Civil Procedure ” in the 
limited sense which we have ssid must be given to 
that term, and it is not a provision occurring in 
the Qode of Oivil Procedure. It is a matter which 
-does not fall at all ina the fourth entry of the 
Concurrent Legislative List but which falls entire- 
‘ly in the Provincial Legislative List, entries 2 and 
21. Uonsequently s. 107, Government of India Act, 
1935, has no application Bo far as repugnancy of 
gs. 10-0, Assam Gourt of Wards (Amendment, Act. 
1937, is concerned. Section 10-O is also not - re- 
‚pugnant. to s. 51 or O. XXI, r. 24, or indeed any 
other provision of Oivil Procedure Code, becsuse 
these provisions of the Oivil Procedure Oode were 
intended to be exhaustive and to lay down the whole 
of the law onthe subject with which they deal. 
‘Oonsequently s. 10-O inserted in the Bengal Court of 
Wards Act, in force in Assam by Assam Ouvuurt of 
“Wards Amendment Act, 1937, is not void by reason 
-of anything contained in s. 107, 
‘India Act. 

‘Unless the parent Act iteelf clearly aughorizes 
the issue of a notification with retrospective effect, 
e it must be presumed that such a notification is 
‘forbidden. There is no such provision in the Assam 
‘Oourt*of Wards (Amendment) Act as regards the 
snotification under s. 1 (3). Therefore the notifica- 
tionein Assam Gasette of January 12, 1938, that the 
Governor directs that the Act shall come into force 
from November 5, 1937, that is a notification ap- 
pointing a date for the commencement ofthq Act 
earlier fiaa the date of notification is ultra vires. 
_But applying the principle that where a statutory 
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order is made on a certain date, Courts can sever 
it and give effect to it as from a subsequent date, 
on ‘the ground that it was not known to the pab- 
lic until the latter date, the Court can give effect to ` 
the Assam Oourt of Wards (Amendment) Act, from ° 
January 12, 1938, instead of November 5, 1937; 


which is the date mentioned in the Assam Gov- 


ernment's notification. G. P. Stawart v. BRoJBNDRA 
Fisyors ROY-OHAUDHURY Cal. 689 
— 8, 270. Sm Oriminal Procedure Oode, 1898, 

8. 197 680 
-8. 270—Consent stated to have, been granted 
by Governor, whether presumed to kawe been granted, , 
in hts discretion. a 





Where the ‘consent’ under s, 370 stated that it was ' 


nted by the Governor of a Provinceand there is no 
indication that in‘doing so the Governor was acting 
“with his Ministers’ it must be presumed thaf he 
granted it “in his discretion.” ARJAN SINGH v. 
HMPHROR Lah, 680 


8. 270—"Consent” under s. 270, whether 
essential prerequisite to entertainment of pro- 
ceedings—Illegaltty, tf curable under s 537 
Criminal Procedure Oode (Act V of 1898)—Trial 
commenced without such consent—COase transferred 
—Consent produced before commencement of de 
novo trial, whether validates illegality. 

The provisions of sub-s. (1) of s. 270, are manda- 
tory, and admit of no reservation or exception. 
They contain a positive prohibition against the in- 
stitution of civil and criminal proceedings against 
the persons described in the section in respect of 
the acta mentioned, without such consent. In other 
words, the Governor's ‘‘ consent’ is an essential 
pre-requisite tothe competency of the Court to 
entertain the proceedings, It is the very foundation 
of the Court’s jurisdiction, and its absence renders 
the entire proceedings void ab initio. Such an ille- 
gality cannot be cured under s. 537, Oriminal Pro- 
cedure Code, even when no prejudice has bean 
shown to have been caused. 

Where therefore the initiation of the proceedings 
was illegal, the subsequent production of the 
“consent |, even though it was before the commen- 
cement of the trial de novo, in another Oourt, of the 
case, cannot validate what was-invalid at its incep- 
tion, ARJAN SINGH v. EMPRROR Lah. 680 


——— s8. 270, 59—Applicability of s. 270 to all 
servants of Orown, whether gasatted or otherwise. 
Section 270, Government of India Act, is very 

wide in its Heeb and ebay His ee of 
oe a inrespect of the acts described therei 

aaaiuat all servants of the Orown employed ie 
connection with the affairs of the province whether 

they are “gazetted officers’ or not. ARJAN SINGH v. 

E/MPAROR Lah 680 

—————88 270, 59—Rules by Punjab Governor 
ander s 59 (2)—R. 3— Consent under 3 270 signed 
by Home Secretary, tf valid—Oharges against 
Orown servants, showing that their oficial capacity 
‘was involved in criminal act—Congent under s, 270, 
if essential 

_ Under r. 3 of the Rulee made by the Governor 

of the Punjab under s. 59 (4), Government of India 

Act, the order of the Governor may be signed by- 

any of the Secretaries; it is not necessary that 

orders passed by him in his discretion must be 
signed by a pasticular Secretary. The signature of 

the Home Secretary on the “ consent "under s. 270 

is therefore iu order, and the transmission of the 

“oonsent “ by him is valid. 
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repel Say against certain servants of the Orown 
not only stated that the alleged criminal acts were 
done by them while they were engaged in the 
execution oftheir duties as Sub-Divisional Officer 
, and Overseer, respectively, but they showed that their 
_ Official capacity was involved in the acts com- 
plained of as amounting to a crime”: 

* Heid, that the gravaman of the char was that 
the accused had acted fraudulently in the discharge 
of their duties, and that therefore, the ‘consent’ prg- 
scribed in s. 270 was required for initiating pro- 
ceedings against them. ARJAN SINGH v, EMPEROR 


Lak. 680 
Grant—Rights of inamdar—Grant of soil in 
“e aliepated villfge made by Peshwa in 1778— 


Inamdar, if owner of trees standing on lands in 
occupation of khots, dharekaris and permanent 


tenants Fd to grant. 

In an alienated village, the grant of soil made to 
an inamdar. bythe sanad of the Peshwa in the 
year 1778, confers upon theinamdar, the right of 
ownership over trees which stand on the lands in 
the occupation of the khots, dharekaris and perma- 
nent tenants which were in their occupation prior 
to the grant of the village to the inamdars. 
PuTLAJI VisHraM Dasar y. DAMODAR VISHNU VAIDYA 

Bom 437 

Guardlans and Wards Act (VIllof 1890)—Duty 

of guardian Court to decide dispute between 
guardian and lessee of minor. 

It is the duty of the guardian Court to carry out 
the directions given by the High Oourt and de- 
cide all petty disputes that arise betwean the guar- 
dian and the lessee of the property of the minor in- 
stead of saying that it 18 unable to doanything in 
the matter. Dr, Guutam Harpsr v. D. cma ae r 

ah. 13 





to minor's estate—S. 27, if gives direct relief to 

creditor against minor. 

Section 27, Guardians and Wards Act cannot be 
so construed as to afford a direct relief to a person 
whose moneys were borrowed and applied to minor's 
estute by a guardian where the lender has dealt with 
a guardian, without securing a charge or mortgage 
on the minor's property. MARGARET LoRNIn v. ABU 
BAOKHR SAIT Mad. 735 

88, 43, 47—Distric: Judge refusing sanction 
to marriage of ward upon application of her 
personal guardian—Appeal, tf lies—Procedure to 
be followed by District Judge upon such application. 

The performance of a marriage is one of the 
“proceedings” of a guardian that are referred to in s. 43 
Guaidians and Wards Act, so that any order passed 
ender that section issubjecttoanappeal. Oonsequent- 
ly an order of the District Jadge refusing sanction to 
the marriage of a ward’apon an application of her 
personal guardian, is appealable. 

Upon an application by the guardian for sanction 
of the marriage of his ward, the District Judge should 
not act as a match-maker; the proper procedure to be 
followed in 8 case of this description 18 to allow the 
choice to be made in the first instance by the guardian 
who is responsible for the marriage and then for the 
District Judge to sanction the marriage unless he 
is satisfied that the marriageis an unsuitable one. 
DAHYABHAI MARGHABHAI Patri v. Bar DIWALI 

i Bom. 840 
Hiba-bll-lwaz, Bun Muhammadan Law 566 
High way—Rıght of way Pe i aa stated— 

Dedication to whole public, when Recessary—Legal 


origin of right of way, when can be presumed, 
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There are three kinds of rights of ways: first, there 
are privaterights in the strict sense of the term 
vested in particular individuals or the owners of 
particular tenements, and such rights commonly have 
their origin in grantor prescription. Secondly, there 
are rights belonging to certain classes of persons, 
certain portions of the public, such as the freemen 
of the city, the tenants of a manor, or the inhabitants 
of a parish or village. Such rights commonly have 
their origin in custom, Thirdly, there are public 
rights in the fall sense of the term which exist for 
the benefit of allthe King’s subjects ; and the source 
of these ig ordinarily dedication. It is the third class 
of rights of ways for which the dedication in favour 
of the whole public is necessary. If a right of way 
claimed, falls under the second class, dedication to 
the whole of the public is not necessary, Ifsuch a 
right of way has been exercised bya person or per- 
sons for a sufficiently long time openly, uninter- 
ruptedly and peaceably, it can safely be presumed 
that it had a legal origin, and the people of the 
locality had aright to use this passage. Ram KALI v. 
Munna LAL All. 620 


Hindu Law—Adoptlon—Bombay School—Married 
man having son going to another family by adoption 
—If can give his pre-born son in adoption—Inter- 
pretation of Statutes—Rule or statute taking away 
rights and privileges must be strictly consirued. 
When any rule or statute takes away some rights 

or privileges of a man, it should be strictly con- 

strued, and should not be extended to include those, 

Tights and privileges which sre not expressly men- 

tioned or necessarily implied. 

It is only in Bombay Presidency that a married 
man can be validly adopted, even after he has 
children and his children, both male and female 
born before his adoption, remain his natural 
family, and do not go with him to his adoptive family. 
By his adoption, however, he does not cease to 
be the natural father of such children and does not 
lose his right to give in adoption one of his sons 
whom he has thus left behind in his natural family. 
The expressions “civil death" in one family and 
“re-birth” in another are figuratively used to 
express laconically the results of an adoption, and 
they cannot be taken in their literal sense. 
MARTAND JIWAJI PATIL y, NARAYAN KRISHNA GuMAST- 
Bom. 65 F B 


gra Ceremony for valid adoption— 

Ceremony of giving and taking child observed— 

Mere NA of declaration by adopting mother 

that she accepted the child in adoption, whether 

invalidates a ion. 

According to du Law a me:e execution of a 
deed of adoption is insufficient to make the adop- 
tion valide There must be corporeal delivery and 
acceptance of the child bythe parties in some form, 
and where there has been such a ceremony, the 
mere absence of formal declaration on the one side 
that the child is given 1n adoption and on the 
other, that the child is adopted, does not make the 
adoptioa invalid : Wi 

Held, on tacts that the fogmalities observed ful- 
filled the requirements of thelaw and the adoption 
was not vitiated by the fact that the adgpting 
mother did not ae say “I Lee this boy in 

ion.” Ram Nato TEWARI y. BABA Lau 
o Oudh 425 


= ———Law of adoption, applicability to 
Jains—Burden to prove custom to contrary. 
The Courts would start with the presumptyn that 


PATIL 





- 


xlviii 


Hindu Law—contd. 


the Hindu Law of adoption would apply to Jaine, 
and if a person says that a Jain is bound bya parti- 
. calar custom not prevalent among the Hindus, the 
burden of proving that custom is upon 
~ HIRAOHAND GANGJI v. Rows1 BOJPAL | om. 876 
Adoption—Proof of—Deed, tf requtred. 
An adoption deed is not necessary to prove an 
. adoption. It may be satisfactorily proved by oral 
evidence BANVHBRANGOUDA OHANNAPPAGOUDA V. 
- BASANGOUDA SHIVANGOUDA Bom. 337 


——, ———— Adoption after partition, by widow 

of co-parcener dead long before partition— Validity 
— Whether binding on divided members—If affects 
property tn their hand. ee 

On the extinction of & co-parcenary by a partition 

-the widow of a co-parcener, who had died long 
before the partition, cannot make a valid adoption. 
If the widow makes an adoption, it is not binding 
on the divided members. Even assuming that the 

-widow has unlimited right of adoption, which she 
‘ean exercise even after several generations, the 

- adoption made by hér cannot affect the property in the 

, hands of the divided members. 

There is no analogy in this respect between the 
rights ‘of the widow and those of an after-born son, 
a di ified co-parcener and his son or & member 
“who was absent when a partition was effected. 
|, HIRACHAND GaNnast v. Rows BOJPAL Bom, 876 

—— Adverse possession. Bes Hindu Law— 

Joint family 23 
L allenatlon—Widow —Right of reversioner 

to challenge is individual and not joint—Suit by 

two reverstoners for declaration of alienation as 
null’ and void —Appéal agatnst decision, by them 

-—One of them dytng—Surviving reverstoner, can 

; prosecute appeal without bringing legal represen- 

-tative of deceased on record. 

Unauthorised alienation. by the widowcan be 
-agsailed by each of several nearest reversioners 
individually. The right is not a joint right shared by 
them ihcommon. Itisa right vested in each of them 
in their capacity as the nearest reversioners of the 
: last male-holder. 

Where during the pendency of an appeal from a suit 
by two reversioners jagainst a widow for a declaration 

- that the alienation Dedeh her is null and void, one of 
the appellant reversioner dies, an omission to’ bring his 
legal representative on record does not affect the right 











- of the surviving reversioner to prosecute the appeal. 


Apart from this, as the surviving reversioner is the 
-gole nearest reversioner of the last male-holder, the 
right of the deceased reversionar to-institute the suit 
or prosecute the appeal does not survive to his legal 
representative. Anant BAHADUR BINGH vy., TRATHRAS 


_All.169 
Toe Widow—Sale by widow of deceased 
husband's property—Bulk of consideration for 
legal necessity— Whole sale is salid—Held on facts 
that sale was kani ey legal necesstty and valid. 
When the bulk of the consideration of sale made 
by a ‘Hindu-widow of her deceesed husband's prop- 
erty, is proved to have been applied to legal neces- 
sity, the whole salee must be declared good and 
valid and the fact that a small partis not account- 
eddor will not invalidgte the sale. 5 
‘Held, on facts that the sale made by the widow 
a justified by legal necessity and was valid. 
Pixpaa Rinau v. Mapso BINGH 
: : — Co-parcenary— Gift or_renunciation by one 


oo sul in ‘favour of another ;co-parcener— 
1 











Fitect~!Subject of gift, tf becomes separate .' pro- 
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perty of donee—Person subsequently becoming co- 
parcener adoption, if entitled to share on 
n cases governed by the. Mitákshara Law, one 
sharer has no authority , without the consent of his 
Go-sharers to dispose of his undivided shaie, except 
for the benefit of the joint family. No exception Has 
been .made in thie rule in favour of persons who. 
transfer their undivided shares to one of the members 
eof the co-parcenary body without thé consent of the 
test. If the alienation be regarded as a surrender of 
the interest of the person making the slienation, it is 
a surrender to the whole of the co-parcenary body and 
cannot enure to the peculiar benefit of one of them. 


A gift or renunciation by a co-pascener in favpugol 


another éo-parcener can therefore at the moat be treated 


“ag arenunciation by thé former of his ghare in thé 
co-parcenary in favour of the rest of the co-parcenary 
represented by the latter, but it cannot be regardéd as 
changing the nature of the property 860 gifted or 
renounced and converting it into separate property, 
if there is no éxpress and implied’ intention, to 
separate evidenced by the deed of gift itself. Such 
an intention cannot be inferred from the very fact of 
renunciation. Theonly éffect of renunciation is that 
the donor goss out, of the co-parcenary and his interest 
in if is axtinguishéd ; but thé propérty remains co- 
parcenary property and the donee remains amember 
of the co-paicendry and & pardon subséquently taken in 
adoption becomes a co-parcerer and 18 éntitled to his 


share thereof on partition , SsNvEBRANGOUDA 
CHANNAPPAGOUDA V. BASANGOUDA SHIVANGOUDA ., 
° Bom. 337 


—__— Co-parcenary—lIt canot be created by 
parties except,in case of adoption 
_Aco-parcenary is purely 8 creation of law and 

it cannot be Created by an act of parties,’ except 

in the cuse of an adoption by which a stranger may 
be introduced into the co-pdrcenary. HIRAOJAND 

GANJI v. Rows BOJPAL i Bom. 876 


———— When extinguished — Co-parcenary 
existing at time of adoptton—Adopted son, if takes 
share in joint property. 

"The co-parcenary ‘cannot-be said to be extinct till 
the death of the last surviving co-parcener. So long as 
there is'a Single co-parcener left, theco-parcenary can- 
not be considered to beextinct. Where the co-parcen- 
ary was in existence at the date of the adoption, the 
adopted son would be entitled to a share in the joint 
family property. SANVEBRANGOUDA CHANNAPPAGOUDA Y. 
BASANGOUDA SHIVANGOUDA Bom.'337 


————— Debts — Oreditor proving that loan was 
intended for family necesstty—-lf must also prove 
applicationof money borrowed. | ó 
It is not necessary for a creditor to provethe ap- 

plication of the money borrowed after proving that 

the loan was intended to be taken for a family 

necessity. LALTA v. AVADH NARESH Binen Oudh 443 

—————— Father—Debts incurred by father 
before partition—Sutt on debts — Subsequent 

artition—Property coming to share of sons, tf 

table for debts. i | 

Where the father incurs debts for family purposes 
before partition between him and his sons, such debts 
can be enforcedagainst the property falling tothe 
share of the sons on partition,-even if guit on, such 
debts is brought after the partition, for, the liability 
rests upon,the property as such, whether at the time 
the liability is to be enforced that property should or 

Should not hæve ,been divided. Where the, suis on 

such debts is brought only against the father bat 
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upon his death his song are made parties as his legal 
representatives, the question‘as to whether the father 
died before the suit or during the pendency of the 
suit or even after suit isnot a matter of importance 
-B0 far asthe liability of property, tbat is the joint 
family property, inthe hands of the gons is concerned. 
MATIOMAL HASSANAND y. TIRATHMAL KUNDANMAL 
ra Sind 682 
Debts —Father—Sons' pious obligation—Debt 
extinguished under s. 44 (2), Provincial Insolvency 
Act (V of 1930)—Pious obligation is gone. - 
The sons pions obligation ariseson account of the 
existence of the father's debt. If-the debt itself is 
extinguished, the very foundation of the pious obliga- 
“Won-ia gone, ° | 
If therefore the debt of the father for which a 
decree is passed against him is extinguished by 
virtue of ths provisions of s. 44 (2), Provincial In- 
solwency Act, as an effect of the order óf discharge 
passed in insolvency proceedings against him, the 
ious obligation of the sons to pay that debt is gone, 
ATHUNI PeasaD v, FIRM RADHA Kisuun Dorr Rar 
i Pat. 701 
—_——-Father— Arbitration—Disputes relating to 
joint family property— Power of father or manager 
to refer itto arbitration, when family includes 
minora. ' 
A father or other manager has power to refer to 
‘arbitration disputes relating to joint family proparty 
rovided such reference is for the benefit of - the 
‘family. The other members of the family including 
minors are bound by the reference and by the award 
made upon it. If eh minor is a member of a joint 
family governed by the Mitakshara Law, the father 
as karta is entit to the management of the whole 
co-parcanary property including ‘the minor's in- 
terest. Raz Kumar v. Suiva Prasap GUPTA 
Oai.553 
Gift—Presumption—Gijt to more than one 
person jointly— ‘Presumption is that donecs take as 
tenants-in-common —Presumption, how displaced— 
Oonstructton— Persons to whom single property is 
transferred cannot take beneficial interest in it and 
also become benamidars tn undivided share of person 
„providing funds. 
The principle of joint tenancy is unknown to Hindu 
Law except in the case of joint property of an un- 
‘divided Hindu family. 





When therefore a gift deed is executed in the - 


name of more than one person. jointly, the prima 
acis inference is that those persons take as tenants- 

-common and not as joint tenants and this in- 
ference can only be displaced by express words or 

“ other sufficient indication making the estate granted 
@ joint estate with rights of survivorship. 

Persons in whose favour « single property hag 
been transferred cannot take a beneficial interest in 
that property while at the same tim» constituting 
themselves benamidars in an undivided and up- 


ified share in favour of the person who provides - 


funds Mavima KUNIYADATH Koran 9, Mavina 
KUNIYADATH GovINDAN NAMBIAR Mad. 672 
——Jolnt famlly—Alienation— Co-parcener— 
Purchaser from— Right. of possession, nature of— 
Possession of other co-parceners, whether adverse to 


him. -- ; 

It is settled law in Bombay that the share to 
which an aliense is entitled on partition is the 
share to which the alienor was entitled at the 
- date of the alienation, and nob at. the date when 
' the alienee seeks to reduce his inBsrest into pos- 
e88101, ts ‘ s ; 
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Per Beaumont, C. J. and B. J. Wadia, J.—A 
purchaser from a member of a Hindu joint family 
does not acquire a right to be considered himself a 
member of the: joint family in place of the vendor, 


or a right to have joint possession of the family 
property in place of the vendor, nor, of course, 
oes he acquire any right to 


: possession of any 
Specific part of the property, that being a right 
which the vendor himself did not possess. The 
only right which the purchaser has in such a casa 
is a right tosue for partition and procure to be 
allotted to himself the share which would have gone 
to his- vendor. 

Two things necessarily follow from the proposi- 
tion that the purchaser is not entitled to joint 
possession: of the family property: first, -that he 
cannot rely on the ordinary rule that the posses~ 
sion of one -co-tenant is the possession of all, 
maaan AA that the possession of other co-owners 
cannot adverse to him because adverse posses- 
sion denotes exclusion of somebody entitled to pos- 
session, and if the.purchaser is not entitled to pos- 
session, he cannot be excluded, Bar SHEVANTIBAI v. 
JANARDAN R. WARIOK Bom, 23 


——JolInt famlly—Co-parcener entirely exolud- 


ed from enjoyment of family ty, whether 
_ entitled to an account of income property. 
As & general rule, no co-parcener is entitled to 


call upon the manager to account for his past 
dealings with the joint family property, unless he 
establishes fraud, misappropriation or improper 
conversion. But a co-parcener who is entirely ex- 
cluded from enjoyment of the family roperty ig 
entitled to an account ofthe income derivəd from 
the family property and to have his share of the 
income ascertained and paid to him. In other 
words, he is entitled to what are called mesne pro- 
All. 833 
—- Dayabhag—Karta—Insolve of— 

Rights of Receiver—Karta adjudged insolvent — 

Receiver attempting to sell shares of other members 

—Person obtaining money decree against karta 

and other members before tnsolvency and property 

attached bbs sie Kan Application for 
execution after insolvency and prope 8old—An- 
other decree-holder who had obtainsd poe decres 
against all members applying for execution and 
clatming rateable distribution—Whether entitled to 
such distribution. 

Where the karta of a joint Hindu family governed 
by dayabhag is adjudged insolvent, all that vesta in 
the Receiver is not the interest of the other cor 
sharers of the insolvent manager but only the right 
or the capacity which the insolvent had of Making 
the interest of his other co-sharers available for the 
benefit of qoint creditors under certain conditions 
which are recognized by Hindu Law. So long 
therefore as this right is not exercised by the Re- 
ceiver and the interests of the other judgment-debt~ 
ora are not sold, itis open to the latter to transfer 
their shares voluntarily to others and it is open 
also to%heir creditors to attach and sell them in 
execution of their decrees? To hold otherwise 
would beto give the Receiver a larger right than 
what ka ee under the Hindu Law, 

A karta of a joint Hindu family consisting of 
himself and other co-sharers was adjudicated an 
insolvent. The Receiver in insolvency attempted to 
put up to sale not only the one-fourth ahara of the 
karta in the joint properties of the family but the 
remaining three-fourths share owned by the other 
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co:shareré as well on the footing that.,these shares 
albo . vested .in the .Recafver under 8. 28; Provincial 
Insolvency Act. Three persons had obtained money 
dacrees against the insolvent and his other co- 
sharers before the insolvency proceedings were start- 
_ ed and they got an attachment before ju nt of 
property. balo to the joint family. ese cre- 
itors applied for.executing their decree by sale 
of the three-fourth share which the non-insolyent 
al hae mag had. in the attached property. 
The Receiver opposed .their epplication but His 
objection was disallowed on the ground that the 
rights of the Receiver could only be exercised sub- 
ject to the rights ofthe attaching _oreditors: The 
matter went back to the executing Oourt and even- 
tually the . attached BD iad eji were sold: Another 
decree-holder who had also obtained money decrees 
against the insolvent and his co-sharers and had 
applied for execution of these decrees appeared 
before the executing Court. and claimed .rateable 
distribution under s.. 73; Oivil Procedure Code : 
Held; that as the Receiver had not already exer- 
cised His 


property 
ahan ema 


Defendant co-parcener's failure to | that 
alienee.could not claim to be exempt from family 
debts—Subsequent suit between co- ra—Olaim 
that co-parcaners are liable-for conirtbutton to 
family debts, if barred by constructive res judicata 
Es — Res udicata, = 
Thou 
. questions relating to the administration of the affairs 
. of the-family should be settled in a partition suit, 
there is no principle of law which prevents the oo- 
parceners from restricting the scope of the suit to 
what may be necessary for the grant®of the relief 
; claimed by the plaintiff. - š 
- . The co-parceners who may be impleaded as party 
- defendants in the alienee’s suit for partition are not 
. Bound to insist on a division being affected tnter se 
“or upon an ‘adjudication in that very litigation of all 
. questions which may properly be agit&ted in- a 
el T betw the members of the-family. 
z ides this a ples of “constractive” res judicata 
muft be determined only wth reference to the suit as 
framed'and not with reference to what under the law 
the suit must. have been, So where in such a suit by 


< the alienee the co-pardeners fail to- plead that the 
alienes could not claim to be exempted from liability - 


for a share of the ‘family debts, a ‘plea of that kind 


il Ròt he available to any of the partief to that 


suit a8 against the alienee in subsequent suit. But 


ordinarily, it may bé convenient that all - 


ey. 
ué 
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is prige th diien ahi ite sê, she is Bo ndhi 
gity to ask the Oourt to determine the extént of the 


sgets of the family or of its , liabilities of to provide 
for the discharge of the Jatter ; and ab een them 
and their representatives, d subdequent suit by, go.’ 
parcener claiming contribution to. family debt ia nob’ 
barred by any principle of res judicata except Mm. 
spect of matters actually, provided for by that 
a. S. Y.. N. Or. CHIDAMBARAM OHETTIAR v. 
NAOHLAPPA QSRATTIAR , o a h Mad. 17 
—_—— , Partitlon—Reversioners—Sutt by one kad 
partition. of estate of deceased, alienated by widor 
—Other reversioner added as defendant—Platnt 
asserting that both reversioners were joint owners. 
` with equal righte—Decree, if can pissed m 
favour of defendant reveratoner, also. eis, 
_ Where a widow has alienated, the estate oÈ her 
deceased husband, and, one of the two reversioners 
brings a suit for partition of the property alierfat 
making the other reversioner, defendant to suit, and 
the plaint. asserts that both the reversionsrs were 
joint reversioners with equal rights and throughout 
the pleadings no distinction is made between the 
two reversionera, the versioner who is made de- 
fendant is equally entitled along with the plaintiff 
to a decrees for his share. The mere fact that he 
is styled as defendant and not as, plaintiff is not 
of any practical importance whatever. | Terr 
PADAYAOHI y. KBISUNA, PADAYAOHI ,. -.,. Mad. 641 
—_-—Rellglous endowment, BEÈ Religious 
Endowments Act, 1863, s. 14 378 


—— t = Dedication — Owner of well psr- 
mitting neighbours to dřaw water for long number 
of years—Such weer; whether leads to conclusion 
of dedication of well to public, 
. Where 4 person has béen permitting his neigh- 
bours to draw water from his rivate well for a 
long, number of years, such conduct would at best 
iatitute a bare licensé—a facility po for the 
of his neighbours by the person but 
lsgal liability to coftinue it. A user 
however, dos not lead necessarily 
that thd well was dedicated tò the 
Lah. 76 


praetor 


« 


Bet f m a 


. appointed, .as trustes — Committees subsequently 
removing him at meeting and defendant, not member 
founder's family appointed in hss place — 


meeting not sollowed— Removal of 


0 
A eaa eeni of 
held 


aintigt and appointment of defendant 
invalid. , c ee A” 

At a certain temple it had been customary to have 
two trustees or dharmakarthas, one appointed from 
the interested community, and ons from the members 
ofthe family of.the founder of the temple. , The 
trustee appointed from the latter class died. Plaintiff 
No: lrepresented the community and at the date of the 
death of the deceased trustee, there wes no one ayail- 

- able amongst the members of the, founder's family 
- for appointment asa trustee to fill the vacancy. At 
this period plaintiff No. 2 was a member of the 
Committee He however having resigned from mem- 
bership of the Uommittee, was appointed .as an 
interim dharmakartha. From that date, the plaintiffs 
-functioned.as trustees of the temple, Ata_eubse- ' 
uent meeting of the Committee, the services of plain- 

. tif No, 2 as terim dharmakartha were terminated, 
and atthe same meeting the defendant who,was not 

a member ofthe founder's family was appointed an 
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interim dharmakarthe of the temple ag po such member 
was then Allahi, ` PAHE No. 2a I (atonal 
that his conduct was $ó “be “qonsidered at a meeting 
` of the Committee. No notice’ Was” sent im 
"no obarges or allegations made against him, and he 
_ Was not afforded an kai of meèting those 
charges. The notice of this meeting did not include 
any reference to the plaintiff's conduct ot that it was 
to come under review, and it was not one of ‘the 
mattere on the agenda forthe meeting: ` ih 
Held, that the removal of plaintif No. 2 and 
appointment of defendant as trustee were both invalid 
„as the contingency of there being a member of the 
fourider's family available had not happened and also 
as the necessary requirements of ‘the’ proceedings of 
the meeting had not been complied with” A, 
VBNKATASUBBU MUDALIAR Y. G; NARAYANASWAMI OBETTY 
ae Mad. 378 


— ——Successlon—Dt lification — Conspiracy 
to murder, whether suficient to disqualify person, 
when murder ts not connected with conspiracy. 

A mere conspiracy to’ murder is not sufficient to 
disqualify the’ person so conspiring from succeeding 
to the inheritance, when no murder has been actually 
committed as a result of the conspiracy, or the 
murdér actually committed is not connected with the 


‘conspiracy at all. SaANvEERANGOUDA OH ANNAPPAGOUDA 
v. BasaNGouDA SHIVANGOUDA Bom. 337 


Transfer by reversioner of meré sped 
successionis even for valuable consideration is 
void —It is, however, not void if 1 i8 part ‘and 
parcel of family settlement. ea 
A Hindu reversioner has no right or interest in 
aesentt in the property which the female owner 
olds for her life. Until it vésta in him on her 

death, shonld he survive her, he has nothing to 
‘assign, or to relinquish or even to transmit to his 
heirs. His right becomes ooncrete only on her 
demise; until then if is a mere spes succésstonis. 
The bare transfer of such interest even for valuable 
consideration 18, therefore, void. If, however, the 
transfer is ‘part and parcel of a family settlement 
or a compromise ina dispute between rival claim- 
ants to property it would not necessarily be invalid, 
because a transfer or relinqhishmént of a pros 

tive right as part of a family ‘settlement or of a 
compromise” by rival claimants’ to property stands 
in an entirely different ` “position m the” bare 
transfer of a spes successionis. Uma SHANKER P. RAM 


OBARAN ‘All, 531F B 
Hire-purchase. Sss Oonaraot 100 
Husband and wife. Sas Contrast 195 


inam — Irrigation — Inamdar and his ancestor? 


were cultivated "as w [né 
deprived ‘of'hie right by payment for long ‘time. 


the 


usually cultivated ag wet, 
payment by the inamdar for a number of years will 
not depriye him of his ~ights any more than the 
circumstances’ of omission on E of the 
Government to leyy cess fora number of years can 
detract from their rights. S8ORETARY OF STATE V. 
VINJAMURI SussAvaTARAM Mad. 447 


GENERAL INDEX ` li 


Inam—concld. 
~u Wit rent of inam fized on income from 
oulttva of ‘certain extent of land in certain 


tanner — Inamdar’s ‘right to uss free of water cess 


as 
cultivation. ~ | 
Where quit rent of an inam is fixed on the income 
derived froin’ the’oultivation’of a certain éxtent of 
land in certain manner, the inamdar is entitled te 
use free of water cess as much quantity of water as 


TY 


may be required for the cultivation of such an extent 
n the mode in which such income is calculated. 
RGEBTARY oF STATH y. VINJAMURI SBBHAVATARAM ` 

a es: oa. ` Mad. 447 
——— Title deeds—Inamdar, whether estopped from 

showing that description of land in title deed is 

incorrect. 

Where in inam title deed certain acres of land 
is stated as wet and rest as dry, there is nothing 
in the mature of an estoppel that prevents the 
inamdar from showing his exact rights and in view 
of this description in the inam title deeds, the onus 
rests upon the inamdar to prove that, that description 
does not represent the correct state of things at the 
time of the inam settlement. Szorerary or STATE V. 
VINJAMURI SESHAVATARAM ‘ Mad, 447 
Income’ Tax Act (XI of 1922), 8s. 2 (4)— Mere 

speculation not tn nature of trade cannot be 

regarded as adventure in nature of trade— Person 


outsidé her ular business making speculatire 
purchase of silver with a view to re-sale tt at 


` making profits by resale at higher price— 

D ofits held could not be taxed. 

Ifa man, outside his regular business, makes & 
speculative purchase of an article or commodity 
witha view to its profitable re-sale, he is not for 
that reason alone venturing on a trade, it is not 
necessarily “An adventure ‘or concern in the nature 
of trade, ‘commerce, or manufacture.” Speculations 
and adventures must bein the nature of trade,” 
-before the profits and gains resulting from them 
become taxable. Every 8 tion has in it the 
element of adyenture but it must be a speculation 
in the nature of ` trade if it is to` be considered an 
adventure in the nature of trade, A mere speculation, 
not in fhe nature of trade, cannot, by any process of 
reasoning ‘be regarded as an adventure in the 
nature of trade; a Simple isolated purchase and sale 
is not an adventure inthe nature of trade. Itis a 

ere speculation. If the transaction is an isolated 
Jne, then inorder to constitute it an adventure in 
the nature of trade, there must be some activity of a 
trading nature between the purchase and the sale, 
andertaken” in ‘order to make the property market- 
able, i. 6, to put ‘itinto asaleable state or to 
attract pura oe Se 
" Where 8 money-lender outside her regular business 

chasés a quaniiy, of silver by means of money 
“ing at ‘deposit’ in her name in a bank with a 
view to re-Balé it at ‘profit, and nothing is done to the 
silver by silveramiths or other persons so as to 
énhance its value but remains in the same state in 
her po#session for three years, ‘after which’ period 
phe 68118 it at a ‘higher price@nd makes a profit out 
of it, thé “speculative and isolated transaction 
undertaken by her ‘is npt an adventure in the gature 
of’ trade within the méaning of 8. 2 (4), Income Tax, 
Act and therefore the profits cannot be assessed to 
income-tax. ‘SoontraM DoDDAR v. GdMMIssionfe or 
INcomB-TaX, BURMA ‘Rang. 497 $ B 
______§, 3—Words“ association of sndividuals’, 
if tnclude association of companies. e 
The phrase, “Income, profits gand gains of every 


lii 


Income Tax Act—oontd. 


individual, Hindu undivided family, company, firm or 
other association of individuals” in s. 3, Income Tax 
Act, means “every human being, Hindu undivided 
family, company, firm and other association of 
human beings.” One cannot give tothe word “ in- 
dividuals " in the expression “ association of indi- 
viduals ” a different meaning to that which the 
word “ individual” bears in the same phrase. The 
expression “association of individuals" means an 
association of human beings and does not mean or 
include ‘an association of companies. (OoMMISSI[ONHR 
OF Incomn-Tax, BOMBAY v. AHMEDABAD MILLOWNERS’ 


ASSOCIATION Bom. 470 
———88. 6,9. Sue Income Tax Act, 1922, z F 
3 





8. 30 (1)—Assesses, whether has unqualified 
right of appeal—If it ts necessary that he should 
have dented his liability to assessment. 

Every, assessee who has been assessed by the 

Income-tax Officer, has an unqualified right of 


appeal under s. 30 (1), Income Tax Act, whether he 
questioned his liability to assessment under the 
Act before the Income-tax Officer or not. The words 


“denying his liability to be assessed under this Act” 
in s. 30 (1) are not confined to the denial of liability 
before the Income-tax Officer but include his denial in 
the appeal filed by him. There is nothing in the 
Income Tax Act to justify the view that it is incum- 
bent upon the assessee to deny hie liability to assese- 
ment before the Income-tax Officer to invest him with 
a right of appeal under s. 30o0f the Act. The absence 
of a dispute by an assesses as to his lability of 
being assessed under the Act where he had an 
opportunity of raising it may bea ground for not 
entertaining it in appeal but would not take away 
the right of appeal that is granted to him in express 
terme by statute or for saying that in sucha case 
there can be no proceedings in law under s. 31 of the 
Income Tax Act ANAND KUNWAR v. CoMMISSIONBR OF 
JNOOMH-TAX Oudh 827 


88. 34, 69—Whole income of assesses derived 
from immovable rty subject tocharge for 
maintenance to Je wn joint family—Amount 
paid as allowances, if should be deducted from 
total income at time of assessment. 

_ Where an asseasee derives whole of his income 

from immovable property which is subject to a 

eae for maintenance allowance payable to certain 

fem members ofthe joint family under a decree 
of the Court, the amount paid by the assesses 

-by way of maintenance allowance should be deduct- 

from the total income of the assessee at the 
time of assessment although charges of this sort do 
not fall within the language of s. 9., The real 

-income, which is liable to tax, is the income subject 

to the deductions in respectof the charges. Oom- 

MISSIONHR OF INcomME-Tax, Bompay v. D. R. Nar 

' Bom. 836 

88, 34, 35, 6, 9—Assssment, when becomes 
final and conclusive. 4 
Until the time limjted for altering the assess- 

ment under s. 34or 8. 35, Income Tax Act, has 

expired, it cannot be said that the assessment 
has become final and o@nclusive. CommissionaR 

OF INcomB-TAX, BOMBAY v. D. R. NAIK Bom. 836 

-—— w-—_ 88. 35, 34—Fact that mistake might be 
remedied under a. 35, if preventa assessment being 
altered under s. 34. 

The fact that a mistake might be died 
under 5. 35, Income Tax Act, is no reason why the 
assessment shoule not be altered under s. 34, if 
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Sections 34 and 
CoMMIssIONBR OF 


the casefalls within that section. 
35 are not mutually exclusive. 
INGOMHB-TAK, BOMBAY?. D. R. NAIK 
ss. 35, 34—Words “tf for any... 
low”, whether cover mistake of law occurring in 
original assessment. 6 
The words of s. M, Income Tax Act, are very 
de and the words “if for any reason the assess 
ent is too low,” are wide enough to cover a 
mistake occurring in the original : assessment. 
The assesses was assessed as a member of a 
Hindu joint family, although he was the apie 
surviving cO-parcener, because the High Op 
hed held that in such a case he was ehtitl 
to be so assessed, but subsequently, the Privy 
Oouncil took a different view and held the assessee 
in such a cage was liable to be assessed as an 
individual: 
Held, that the words of s 84 were wide enough 
to cover such a mistake as existed in the present 


Bom. 836 | 
-.t0Q 


case and the Income-tax Officer was entitled to`. 


take action under s. 34with a view to re-assess 
the assesses to super-tax as an individual. Oom- 
MISSIONER oF INcomB-Tax, BOMBAY v. D. R. NAIK 
i Bom. 836 
8. 66 (2), Proviso 1—Order dismissing 
application for revision of prejudicial order, is 
prejudicial within meaning of s. 66 (2) —Com- 
missioners order need not be more prejudicial 
than order complained of. 7 
It is not essential that the Oommissioner’s order 
must be more prejudicial than the order complained 
of before it can come within the purview of s. 66 (3), 
Income Tax Act. The seotisn does not say so. All 
that it contemplates is a prejudicial order. Ifan 
order ofthe Income-tax Officer is prejudicial, an order 
which confirms it or rejects an application asking 
that it be revised is also prejudicial Voora 
SeReeRAMULU OHHITY v. CoMMISSIONBR oF INCOMB-TAI 
RAB Mad. 268 F B 


———- 8. 66 (2), Proviso 1— Proviso 1, effect of— 
Firat part, tf means that Oommissioner can render 
provisions of -s. 66 (2) nugatory by dismissing 
aesessee's petition without stating reasons. 

The second part of Proviso 1 tos, 66 (2) cannot be 
read aa governing the first. The effect of the Proviso 
is this. A reference shall lie only when a question 
of law arises out of the order passed under a. 33 but 
if the matter is one which relates to an order under 
s. 31 ors. $3, a question of law which arose out of the 
previous order alone cannot be referred. Reading 
the first part of the proviso as standing alone, it does 
not mean that the Commissioner can render the pro 
visions of sub-s. (3) nugatory by dismissing the 
assessee’s petition without stating his reasons, 
When the Commissioner receives a petition filed 
under s 33 it is his duty to consider it and pass an 
order on it. Whether a question of law arises on an 
order of the Commissioner passed on an application 
under s. 33 will depend on the circumstancesoaf the 
particular case, but because a question of law is not 
set out in an order it does not necessarily follow that 
8 question of law does not arise, Voora SREaRAMULU 
OARTIY p. COMMISSIONER oF INooME-TAX, MADRAS 

Mad, 268 FB 


Indian and Colonlal Divorce Jurisdiction Act, 
1926, (16 & 17, Geo. 5, Ch. 40), 8. 1, Proviso 
(6)—“Orime” phether includes matrimonial cruelty. 
Section-1 of the Indian and Oolonial Divorce Juris- 

diction Act of 1926 together with Proviso (a) thereto 

has the effect of conferring upon a Ohartered ‘High 
| 
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indlan and Colonial {Divorce Jurlsdlotlon Act, 
1926—ceoncld. 
Court the power to grant a decres of dissolution 
where the parties are British subjects domiciled in 
England or Scotland on the grounds specified in 
8. 176, Supreme Gourt of Judicature (Consolidation) 
Act, 1925, as that section has stood since January 1, 
1994. In other words a High Court has power to 
grant a decree of dissolution on the ground of 
cruelty alone. This power is, however, subject to 


proviso (c) of 8. L of the Act of 1926 which ia bo the . 


effect that no Oourt shall make any decresof dis- 
solution of marriage except when either the marriage 
was solamnized in India, or the adultery or crime 
plained of was committed in India. The word 
“orime” ih Proviso (e) cannot include cruelty but must 
be taken to refer to the specific criminal offences 
mentioned in s. 176, that is to say, raps, sodomy and 
Destiality. Matrimonial cruelty is not a crime though 
of course a particular act of cruelty may be p - 
able criminally. E. O. Marages v. G, 8, A. Maranes 
Cal. 529 

niand Steam Vessels Act (I of 1917), 3. 52— 

Rules under, by Bengal Government — Art. 21, 

interpretatton and applicabiltty—River one-fourth 

of mee wide and suffictently deep—Art. 21 doesnot 
apply. 

The rules framed by the Bengal Government 
under s. 52, Inland Steam Vessels Act, must be 
interpreted with reference to local conditions and in 
a natural manner, Article 21 of the Rules can have no 
application where the river is so wide that the two 
flotillas coming from opposite directions could safely 
pee on either side of it without risk of collision. 

hen the river is one-fourth of amile wide and deep 
enough to be navigated within a few fathoms of the 
banks, Art. 21 can have nec application. River 
BTEAM NAVIGATION Oo., LTD. o. S. 8 JANARDAN 

Oal. 724 
Insurance — Contract of — When can be avoided— 

Fraud—Insured wilfully withholding material 

information—Company held could avotd contract. 

It is well-settled, that in proposals for insurance, the 
ntmost degree of good faithis required. 

During the course of an inquiry into the proposal, 
in reply to the questions of the insurance company, 
the insured withheld the facts that his proposal had 
been accepted by anothercom pany on special conditions 
and that he had got himsel? insured for Re, 15,000 in 
another company, and deliberately gave false 


tepe. : 

pas Pa a such withholding of material information 
was wi and in the nature offraud and that the 
company could avoid the contract. SsaivkumaR RA- 
as y. NORTH Beltish MEROANTILH INSURANGE 


Sind 575 
interest—Compound interest. 

Interest on interest means compound interest. 
SaDAsHEO Réo v ROOPOHAND Nag. 719 
interpretation of Statutes — Grammatical and 

ordinary sense of words leading to absurdity — 

Whether can be modified Deed—Oonstruction. 

In construing wills and indeed statutes, and all 
written instruments, the grammatical and ordinary 
sense of the words is to be adhered to, unless that 
would lead to some absurdity or some repugnance or 
inconsistency with the rest of the instrument, in 
which case the grammatical and ordinary sense of the 
“words may be modified, so asto avoid that absurdity 





and inconsistency, but no farther SHRIDHAR v, 

NARAYAN ~ Nag. 864 
c. Meaning arising out of plain interpretation 
should be given. 


In the absence of anything in the Act itself to 
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indicate that the apparent intention of the section 
is not the real intention, the Oourt would not be 
justified in reading into these provisions a mean- 
ing which on a plain interpretation they are in- 
capable of bearing. LAL SINGH NAYAL v. JIWANAND 

- | All. 589 
- Municipal Act—Two interpretations possible 

— Interpretation depriving person of his remedy 

against Municipality, should be rejected. 

Where in a Municipal Act two interpretations are 
possible, the Courts would without hesitation reject 
that interpretation ofthe Act which would have the 
effect of depriving the citizen of his only remedy 
in respect of arbitrary and illegal acts of the Muni- 
cipality. MUNIOIPAL Boagp, BENARES v. JOKuUN All. 57 

Objects and reasons. 

It is a fundamental principle of the interpreta- 
tion of statutes that if they are capable of an in- 
terpretation as they stand, the objects and reasons 
for which they were passed must not be consider- 
ed. Dm Jan v, MUNIOIPAL OOMMITTHE, Pasuawar 

: Pesh., 16 
Penal Acts casting onus of innocence on 
accused, must be strictly construed, 

In construing a section ofa penal Act, which casts 
upon the accused the burdenof proving his innocence, 
the Court must act strictly. EMPBROR v. NaTHaLAL 
VANAMALI Bom. 252 
Rule or statute taking awey rights and 
privileges must be strictly construed. Bes Hindu 
Law 65FB 


——- Statute rti to limit rights of 
ETER a e E ion. Tu Calcutta Municipal 
Act, 1899, s. 538 562 
—— Word capable of many shades of meanings 

— Scheme of Actor section as whole should 

considered. 

Wherea word is usedin an Act which is capable 
of various shades of meaning, the particularmeaning 
to be attached must be arrived at by reference to the 
scheme of the Act or of the section in particular taken 
asa whole. Nisan Sines v. Siri Ram Lah 261F B 
Karachl Small Cause Courts Act (IV of 1929), 

$8, 25, 28 —Distress— English Law—Applicabiltty 

—Attachment of goods under ordersof Court in 

execution of decree—Goods are in custodia legis 

and cannot be distrained for rent by landlord 
upon his premises. 

The English common law process of recovery 
of rent by distress now applies incertain parts in 
India by virtue of statute. But when it was made 
applicable to Karachi Oity, the Legislature meant 
to apply it with its usual attributes and exceptions. 
But the statutory exception of English Law in 
favour of thg landlord cannot be grafted on to 
Common law process as applied bys 78, Karachi 
Small Cause Courts Act. If the Legislature : thinks 
that gooda in custodia legis shall not be immune from 
distraint or that the rights of a landlord upon 
goods distrained shall have precedence over the 
rights of ap attaching creditor under an attachment 
prior in point of time to the aah de it will be open 
to it to say so. Untilthen it must be held that 
goods, hich hed been attached under the orders 
of the Court in execution of a decree are in custo#ia 
legis and cannot be distrained by landlord upon 
his premises as in common law. As the goods im 
custodia legis are exempt from distraint, no question 
of the conflicting rights of landlord or attaching 
creditor garises or of the priority of their claims 
inter se, GRULAM KADIR ABDULLAH v. MOHIDIN I 
AHMED e Sind 698 








liv 


Lambardar—Amount of expenses to be allowed to 
lambardar for collection of rents—Ten per cent. 
over collections, whether maxtmum limit. A 
There ‘is no rule of law fixing the maximum limit 

of the amount of expenses to be allowed to a 

lambardar for collection of rents. It may be that 

the standard of ten cent. over collections may 
be taken into consideration in examining whether 
the expenses claimed are proper and ‘legitimate in 
the circumstances of a particular case or not. 

Where, however, a lambardar produces account- 

books and undertekes to prove his collection expenses 

definitely, ten per cent. ‘is not the maximum limit, 
but the amount of actual and legitimate expenses 
incurred by the lambardar as costsof collection can 
be allowed. Moan. Manni Hasan Rizvi v. Ram BAROOP 

ad Oudh 245 


Land Acquisition Act (lof 1894), ss. 4, 38— 
— Scope of s8. 4 and 38—Officer of company desirous 
of obtaining land, whether competent to publish 
notification under 3s. 4. l 

_ The powers referred to in e. 38 (1), Land Acquisi- 

tion Act are those provided in s. 4(2; of the Act. 

Section 4 (1) deals with the notification and it imposes 

a duty on the Provincial Government to publish the 

notification. Under s. 38 (1) nosuch duty will be 

imposed upon an officer of a company and he is not 
competent to publish a notification under s. 4, in the 

Gasette. Ranma Swami Sar Sana SABHA v. TARA 


OHAND All. 293 


— 88.4, 39,40—Land acquired for company 
—Nottfication under s. 4, if necessary— Consent of 
Provinctal Government, how and when given. 
Where a land is being acquired for a company 

notification under s. 4 is necessary, and it is only 

after such notification that the officer of the company 
ee Pore 

en land is bein uired for a com , then 
under es. 39 and 40, Tand Acquisition Ka he PTO- 
vinoisl Government has to satisfy itself afterenqui 
that the conditions laid down ins.40 are being tül: 
filled. It will then give its consent; and after an 
agreement has been entered into, ss. 6 to'37 will be 
pat in force. Rarna Swami BATSANG SABHA v. TARA 

OHAND All. 293 

= 88. 6 (3), 4— Declaration under s. 6 (3), 
when conclusive—Declaration showing thut land 48 
required for public purposes while it is already 
required for a company 18 not conclusive of anyth- 
ıng — Al parties aware that land was being requir- 
ed for compåny— Defect, if vitidtes acquisition 
proceedings. a i 

_A declaration under s. 6 (3) of the Land Acquisi- 
tion Act, is ordinarily conclusive of the factthát the 
land is requiredfor public purpose or for a company. 

But it cannot be conclusive'of the habikity to acquisi- 

tion if it be found that any illegality was committed 

at the proceeding or ifthere was any material viola- 
tion of any of the provisions of the Act in any of the 
oe a prior to the declaration. The declaration 
ought to show in unambiguous terms whether the 
land is needed for public purpose or fore company. 

Where it is shown hat the land is required fora 

public purpose, whereas in fact it is required for a 

pany, the declaration,is defective xn form and 
cannot be conclusiveof anything. Where in the body 
of the declaration there is a mention that the land is 
required for pasturage, etc., of Sabha which is presum- 
ed to be a company, it is not sufficient to remove the 
defect in the declaration but where all the parties are 
away that the land was being acquired for the 

Satsang Sabha for the extension of its dairy farm, 

the defect dgs®not vitiate the acquisiton proceed- 
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ings. Rapsa Swami SATBANG SABHA 9. TARA OHAND 
a A sy “ All, 293 
Land tenure—Service tenure—Occupanoy ratyat 
- allowed to deduct certain amount from rent for 
rendering services as jeth-raiyat—Holding 'nbt 
shown as jeth-raiyati jagir in Record of Rights 

Holding partitionsd—Whether service tenure. 

A tenant's ancestor was an occupancy raiyat, he 
did not hold a service tenure hut an occupancy hold- 
ing, the rent of which was éettled at Rs. 58-2-6 annual- 
ly. He was appointed feth-ratyat and on condition 
of renderi such services, he was permitted to 
deduct Rs. 12from the amount of sent payable, 
was not described in the Record of Rights as an 
incident of the tenure but asthe mode in which the 
rent payable had been fixed. There was nothing in 
theentry from which it could be deduced that this 
holding was a jeth-ratyati jagir; the holding hed been 
partitioned: . 7 

Held, that the ocoupancy holding was not of the 
nature of service tenures, and the settlement of the 
original holding was not a grant of land burdened 
with services. As the semindar has dispensed with 
the services ofthe jeth-ratyat, he was entitled to 
recover the rent of the sub-divided holding at the rate 
which was shown as payable in the Record of Rights: 
and the tenants were no longer entitled to claim 
remigsion which they enjoyed on condition of render- 
ing service as jeth-ratyat to the landlord. DWARKA 
Das o. BHEKHU N Pat. 3088 B 


Landlord and tenant. Sse Adverse Pan 
- — Adversa possession — Raiyats entering into 
possession of newlyformed land against proprietor 
and enjoping it for over twelve years — They: 
cannot be ejected. 

Where the raiyats haveentered into possession of 
the land as it formed adjacent to their holdings b 
silting of backwater of a river and have enjoyed su 
posession for considerably over a period of twelve 
years against the proprietor, they are not liable 
toejectment subsequently although they claim no 
more than the interest of occupancy ratyats in such 


al 


land. Mere ocedsional flooding of land which does not 
interfere with ordinary agricultural’ operations so as 
to interrupt the possession cannot'be treated as estopp- 
ing the running of limitation. Ramasgay PRASAD- 
OHOUDHURY v. RAMBURAT SINGH ` Pat. 838 


Adverse possesston—Tenants, if can prescribe 
for limited interest as-mere occupancy rights. 

Possession of a limited interest’ in immovable pro- 
perty may be just as much adverse for the purpose 
of barring a suit for the determination of t 
limited intereet, as adverse possession of a complete 
interest in the property operates to bar a suitforthe 
whole property. Ramasray PrasaD O#AUDEaHRY % 
RaMsugat SINGH - | aa - Pat, 838 
Long possession with non-payment of rent. 

—Inference of rent-free title, if justified. 

Long | ion withont payment of rent may 
justify, im the circumstances of a particular case, 
an inference of rent-free title. JogBaNDRA Nate Ror 
Quaupaury v, SAROJ MOHINI DEBI Cal, 41 
-Malkana based on permanent assessment 

payable to superior proprietor, if can be reduced 

by Court when remission in revenue has been: 
dllowed by Government. 

Remission#by Government in land revenue do- 
not constitute a permanent reduction in the assess- 
ment, and where the malkana payable to the 
superior proprietor is based on the permanent 
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assessment, there is no legal justification for # 
reduction in the mdlkana by the Gdurt merely 
because remissions have been allowed by Government. 
Mau MUuDUL Hag Kuan v. Dapury OOMMISSIONER, GONDA 
AS THR Manaaue, Court or Warps, UTRAULA 
ve ; : Oudh 417 
~1_— Occupancy tenancy—Mortgage of occupancy 
rights—Mortgagese tn possession of land—Occupancy 
tenant dying without leaving widow or ild— 

Mortgagee, tf becomes tenant-at-will. ` 
Mortgages of occupancy rights ın possession of 
dand does not become a tenant-at-will as a matter 
of law upon extinction of the tenancy by reason 
of, the mortgagor {occupancy tenant) dying without 

leating widow or child. BoLA v. OHgAJJU RAM 
: Lah. 664 





— Permanent tenancy — Onus. 
_ Whereéa tenant alleges that his interest is & perma- 
nent one, the onus liés upon him to establish such an 
interest. MUHAMMAD ZaAYAUDDIN V. DARGAHAN 

Pat. 363 
—_——— Permanent teridnoy, when cah be inferred 

—Over hundred yéars possession of tenint from 

generation to genératton—No rent paid— Substan- 

tial mud structures built—Permanent tenancy, if 
can be inferred. 

The fact that no rent is payable is séntirely consis- 
tent with a tenancy-at-will; but a tenanay-at-will 
cannot be inferred whén it is known that the tenant 
who was paying no rént constructed a substantial 
building. The fact that for a hundred years no 
rent has been demanded or paid is equally good 

round for inferring a permanent tenancy, particular- 
y when it ls found that the land together with the 
buildings upon it has devolved from géneration to 
generation on the same family. The true test is not 
whether the buildiigs are pakka bat whether the 
buildings are of a substantial nature. Normally the 
existence of unsubstantial kachha structures would 
not lead unequivocally to an inference of permanency; 
but where it is found that the structures, though 
kachha, are ofthe most substantial nature and are 
such as no poor man would be likely to build upon 
land unless his interest in the land was secured, 
then an inference of permanency is the only one which 
can be drawn. The inference of. ee can 
only be drawn where the facts point irresistibly to 
such a conclusion. Where the facts sre equally con- 
sistent with permanency or a tenancy-at-will, then 
permanency cannot be inferred; but where the facts 
are inconsistent with a tenancy-at-will and consistent 
only with a permanent tenancy, the latter is the only 
inference which can be drawn had the permanency 
of ghe tenancy must legally be inferred ; 

eld, that the facts of the case unequivocally and 
irresistibly pointed to a tenancy of a: permanent 
nature, and not to a tanancy-at-will or a tenancy deter- 
minable at short notice MUHAMMAD ZAYAUDDIN V. 
DARGAHAN Pat. 363 


———~- Right of zemindar in land” in  abadi— 
Oustem in United Provinces—Tenant allowed to 
build house for his occupation—Ltmttatrons in 
using house — Abandonment, what constitutes— 
House, 1f can be transferred by usufructuary 
mortgage. | 

' According fò the general and well-known 
. custom of the United Provinces, a custom so well- 
entablished ‘that it may be treated as the common 
law of the Provinces,‘a person, agajculturist or 
agricultural tenant, who is allowed by a semindar 
to build a house for his occupation in the abadi, 


l 


> 
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obtains if there is no special contract to the con- 
trary, a mere right to use that house for himself 
and his family so long as he maintains the house, 
that is, prevents it falling down and go long as 
he does not abandon the houss by leaving the 
village. In order that the occupier of a house in 
the abadi of a village may be held to have aban- 
doned the house, it is not absolutely necessary to 
show that he hag left the village. The principle on 
which the custom rests is that when a zemindar 
allows a person to build a house on his land, he 
is entitled to insist that that person and the msm- 
bets of his family alone should occupy that house 
and that they should not be entitled to transfer 
the house and thus forca a stranger on the zemin- 
dar, A usufractuary mortgage also is a transfer of 
the kind which the law does not permit occupiers 
of houses standing on the semindar's land to 
make. FATEH v., Har BILAS All. 49 


—————= Under-proprtetor of grove—Rights of—If 
can ba restricted in his use of trees by superior 
propristor—Decree of under-proprietary rights of 
Judicial Commusstoner’s Court, tf contemplates 
that under-proprietor should always matntain 
land as grove. 

An under-proprietor has a heritable and transfer- 
able interest inthe land and is to all intents and 
purposes proprietor of the land with the only 
restriction that he is liable to pay rent to the 
superior proprietor. As the under-proprietor is the 
absolute owner of the trees of the grove, he cannot be 
restricted in his use of those trees. Nor does the 
decree of the Judicial Oommissioner declaring 
under-proprietary rights contemplate that the under- 
proprietor should always maintain the land as a 
grove. 

Where a person had obtained a decree from 
the Oourt .of the Judicial Commissioner of Oudh 
declaring hisunder-proprietary rightin a grove and 
the superior proprietor brought a suit claiming a 
declaration of his proprietary rights in the grove 
and also a declaration that as superior proprietor he 
was entitled to one-fourth share in the fruits and 
wood of the orchard or any other produce or crop of 
thè orchard in suit or the one-fourth share of those 
annual profits or produce which may be obtained 
from the use of the land of the orchard in suit in any 
other way and also claiming an injunction restrain- 
ing the under-proprietor from cutting down or 
causing any damage to any tree in the orchard : 

Held, that the decree of the Judicial Commissioner 
did not entitle the plaintiff to any portion of the wood 
of the trees or to a share in profits which may be 
obtained from any use of the land of the grove; he was, 
however, entitled to one-fourth of the produce of the 
trees standing in the grove anda declaration to this 
effect could be made inhis favour. No injunction, 
however, could be given. Kwaz MOHAMMAD v. NAGESH- 
WARI PRASAD Oudh 272 


— Waiver —Forfetture clause tn lease—Land- 
lord recognizing lease after right to claim for- 
feiture Shas arisen—Right, tf waived for ever. 

It istrue that if‘hfter the laħdlord is aware ofa 
cause of forfeiture he by some act recognizes the 
lease, he waives his right 40 claim forfeiture for ghat 
particular breach. For example, if there is a right 
of forfeiture in thd lease for non-payment of P: 
and after the right to claim forfeiture has arisèn, 
the landlord demands the rent and thus acknow- 
ledges that the lease is subsisting, it can be said 
that thelandlord has waived the forfeiture. That, 





ivi 


Landlord and tenant—coneld. 


however, does not mean that he for ever waived his 
right to claim a forfeiture, Waiver would only 
operate in respect of a particular breach. MUHAMMAD 
Hassan v. Barpya Nata BAHAY Pat. 605 


Lease—Construction—Lease for indefinite period— 
General rule of construction—Held on construction 
that lease enured for lifetime of lessee. 

The general rule of construction is that a grant 
of an indefinite period enures for 
grantee and passes no interest to his heirs unless 
there are some words showing an intention to grant 
an hereditary interest. This rule of construction 
ought to be applied in spite of the terms of a. 106, 
Transfer of Property Act. 

A sarasart jote was created in respect of a cer- 
tain land in favour of a tenant who executed 4 
kabuliyat in which he undertook to maintain the 
trees existing on the lands and not to cut them. 
There was a further recital in the kabultyat that 
the lessee would not be able to build brick houses 
on the lands and damage the lands by digging 

its thereon. It was, however, provided that if the 
essee built pucca floors to the houses on those lands 
or erected boundary walls or privies with corru- 
gated iron sheet roofs, such acts would not ohanga 
the jote into a permanent one, nor would it 
regarded mokarari or mourasht jote. The lesses 
undertook not to introduce any musician, prostitute 
or any man of bad character or a thief or a person 
dealing in hides or to let out the lands to them and 
that if he did such acts he would be liable to be 
ejected: 

Held, that from the terms of the lease the inten- 
tion clearly was to allow the lessee to continue 
for an indefinite pariod so long as he paid the 
rent regularly and performed the other conditions 
of the lease. The lease, therefore, enured for the 
lifetime of the lessee. MuHAMMD AzIZAL BABI v, 
RaZIUDDIN Cal, 216 


Legal Practitlioner—Professional mitsconduct— 
Agreement with client to iake certain percentage 
of proceeds of suit as remuneration only if tt is 
successful, amounts to professional misconduct. 

An agreement enter into by an Advocate 
with his client, to take certain percentage of the 
proceeds of the suit as remuneration for his ser- 
vices only if the suit is successful, amounts to 
professional mieconduct. Inthe matter of. R, AN 
ADVOOATH i Mad. 6068 B 
Witness—Defence asserting that Pleader 
for opposite party may be required as witness— 
Gourt, if can restrain Pleader from appearing 
in case—Duty of Pleader in such case pointed 





out. 

For the proper control of the legal profession, it 
is essential that the Courts should Wave authority 
to refuse to permit a particular Pleader to appear 
on behalf of a particular person in a particular 
case when it would be gross misconduct- on -the 
part of the Pleader so to appear. This power has 


always been recognized and acted on. But the 
Courts are always slow tointerfere with*the general 
right which a patty has to be’ represented by the 


Pleader of his choice, anda very strong case must 
bê made out before an erder restraining a Pleader 
from acting in a particular case will be passed. 
The mere . facts that the defence asserts that 
the Pleader for the prosecution wil be 
required a8 & witness for the defence, and 
that the Magistrate himself thinks that he will 
be % material witness for the defence® are not 
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sufficient grounds for restraining the Pleader from 
appearing in the case for the prosecution. A Pleader 
who is conducting a case is nevertheless a com- 
petent witness therein, and there is noharm in his 
giving evidence in 8 case in which he is appear- 
ing. But it is desirable that a Pleader should rot 
appear in a case if he knows or has reason; to: 
believe that he will be an important witness in the 
case, and no self-respecting Pleader should conduct 
a case under such circumstances: if he accepts the 
brief not knowing or having reason to believe that 
he will be such a witness, but discovers subse- 
quently that he is a witneas on a material question 
of fact, he should retire from the case. MOHAMMAD: 
Guaziv. U TUN Kyws ii Bang. $82 


Letters Patent (Bom), cl. 12—Amendment altering: 
cause of action—Fresh leave is necessary. es 
The obtaining of leave under cl. 12, Letters Patent, 

(Bon.), is the foundation of the jurisdiction, afd such: 

leave must be obtained before the institution of the: 

suit and cannot be granted afterwards. Ifan amend- 
ment which would alterthe cause of action is made, it 
necessarily follows that fresh leave should be obtained 
in respect of the altered cause of action. The cause 
of action alleged to exist inthe six persons against 
the defendant for their alleged employment as 
brokers by him, is clearly different from the alleged. 
cause of action claimed to existin the individual. 
The cause of action, which is a right to sue vested in 
six persons alleged to be doing businese together, is 
not the same as the right which exists in one in- 
dividual. anah na when a plaint is amended so 
as to substitute latter cause of action for the firat, 
fresh leave under cL 12 is necessary. MOTILAL 
TRIBHOVANDAS OHOKSEY V. SHANKABLAL OHHAGANLAL 
Bom. 520 

Letters Patent (Cal.), cl. 41 — Leave to appeal by 
accused in criminal cases. 

Quaere —Whether an appeal lies to the Privy 
Council under cl. 41 of the Letters Patent (Oal) 
where the decision appealed from is upon a question. 
reserved for the opinion of the Oourt by a Oourt of 
Original ORAAL Jurisdiction or where the High 
Oourt declares the case fit one for appeal to Privy 
Council, CYRIL BERTRAM PLUGKNETT v. EMPEROR 

Cal, 614 

Limitation Act (IX of 1908), 8. 3—Appeal —Pre- 
sentation held valid and appeal within time. 

The Sub-Magistrate delivered the judgment on 
August 25, 1938, two days were required for ob- 
taining copy of the judgment and the appeal to the 
Sub-Divisional Magistrate was presented on Septem- 
ber 26, 1938, to the Second Olerk of that Court as 
the Head Olerk was absent on leave, The Sub- 
Divisional Magistrate passed an order dismifsing 
the appeal on the ground that it was not filed 
within time allowed before the authority competent 
to receive it, that no reason for condoning the delay. 
was given and that the appeal was time-barred : 

Held, that there was valid presentation of appeal. 
The appeal, therefore, was within time. In re 
GoNAPPALA BASAPPA Mad. 353 


8. 3—Ezplanation to 8. 3, applicability of. 
The provisionsof the Explanation tos, 3, Limita- 

tion Act, must be taken to have reference toa case 

in which an application to sue as pauper is ted, 

and it is not intended to apply to a casein which the 

application to sue se a pauper is rejected. Biswa 
ATH Das v. KHBJHRALI MOLLA : Oal. 345 

——— 8.%—Applicabitity to {applications under 
0. XXI, rr. $0 and 91. i 
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Bection 5, Limitation Act, has no application to 
applications for setting aside sale in exeoution under 
O. KAT, rr. 90 and 91, Civil Procedure Code, AMAL 


UHANDRA BANARJIHE y, RAM Swarup AGARWALA 





c... : - - Oal. 453 
~+- 8.6. Sen Civil Procedure Oode, 1908, a, 48 
ig i -72 
————_ 88.9, 15. Ser Limitation Act, 1908, Sch. I, 
-~ Art, 188 - “ 573° 
$8.14. Sau Civil Procedure Code, 1908 
O. XXIL r. 2 631 
— 8 14—Application to sue as pauper, mala 
fide — Ite rejection under O. XXXIII r. 7 (3), 


applicant was 

whether can be excluded, 

Where an application to sue as a pauper is mala 
and is rej under O. ,r.7 (3), Oivil Pro- 
cedure Code, and on applicant's paying court-fee the 
suit is regarded as filed on the date on which the 
court-fee was paid, a. 14, Limitation Act. does not 
apply and the period during which the applicant was 
prosecuting his pauper application cannot be deducted. 
Biswa Nata Das v. KHRJHRALI MOLLA Oal. 345 


- 8. 14—Feeli difilulty on question of 
jurisdiction, plaintif obtaining leave to withdraw 
suit with liberty to. file fresh one on same cause 
of action—No decision on question of jurisdiction 

—Fresh suit, out of time—8. 14, if can be invoked. 

- ‘The plaintiff feeling that he might get into 
difficulty on the question of jurisdiction, applied 
for leave of the to withdraw the suit with 
liberty to institute a fresh one on the same cause 
of action. The Oourt, however, without deciding 
the question of jurisdiction granted leave : 

Held, that the provis of s. 14, Limitation 
Act, could not be invoked in order to gave limita- 
tion for the fresh suit instituted subsequently. 
MOHANLAL BAHHTI v. TABIZUDDIN. AHMAD Qal. 631 


8 14, Expl. 1—Proceedings end on date on 

| which plaint is actually returned and noton date 
on which order directing return of plaint is 
recorded. 

The Oourt has seisin of the plaint up tillit is 
actually returned to-the plaintiff even after the 
order directing the return of the plaint has been 
passed. Proceedings -come to an end within the 
meaning of g. 14, Limitation Act, not on the date 
on which the order directing the -return of the 
plaint is recorded but on the date on which the 
plaint is actually returned to: the plaintiff, 
Jég@AR UDDIN v. DABI PRASAD ~- All. 860 
8.15. Bm Execution ~ 701 
8. ieee ah fresh 

mortgage by one of co-mortgagors- in consideration 

of Broo mortgage after separation from other, 
er acknowledgment-by or on behalf? of other. 

One of the two co-mortgagors in consideration of a 
previous mortgage executed a fresh mortg and 
absolved himself from all: the liabilities under the 
first mortgage after separation between them : 

Held, that the subsequent bond could not be an 
acknowledgment of liability under’ the first bond by 
or on b ofthe other. RAMRSHWAR Dayan Sinan 

Sanu 5 MA Pat, 597 
8. 19—Admission of existence of open 
‘account and expression of | willi to have it 
settled—Whether saves limitation’ for suit for 

balance dueon account. npe å i 
Where there isan admission of the accountabili- 


184—G. LVM . 
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ty by a person liable to pay toa person to whom 
the payment is-due, an admission that the account 
Wés not settled, an expression of willingness to 
have it settled and aquery whether anything would 
be:due asa’result, implies an admission of liabi- 
lity for the amount which may be found upon the 
settlement. This is sufficient to save limitation for 
asuit for the balance due on an account. V. SUBBA- 
BAMAYYA v. YHRRI IRAGAM REDDI Mad. 108 


8. 19—Guardian having authority to 
borrow, whether can keep alive debt by acknowledg- 
ment, ; 

Where a guardian has authority to borrow on 
behalf of the minor he can well invested with 


authority to keep also the debt alive by acknowledg- 
Ment, MARGARET LORNE y Apu BACKER Sarr 





— 88,19, 21—A 
going mercantile concern, if can 
against firm. 

In a going mercantile concern a partner has an im- 
plied authority to make an acknowledgment on behalf 
of the other partners and this ia sufficient to save 
limitation in spite of the provisions of 8. 21, Limita- 
tion Act. | 
It is more so, when the acknowledging partner 
was t out acting on behalf of the firm and made 
acknowledgments from time to time, GuLeARAN Das v. 
Beis MOHAN Lah, 734 

8. 20—Implied authority must be shown 
unders, 20, ` : 

It may be that no formal authorization is required 
under 8. 20, Limitation Act, but it must be shown 
that there was at least implied authority. U So 
Maone v. J. THOM Rang. 622 

8, 20—Payment of interest by one joint 
mortgagor, whether saves limitation against others. 

Sub-section (2) of s. 20, Limitation Act must be 
read in conjunction with as. 19 and 30. herefore 
a payment of interest-as such by one of the joint 
mortgagors, who. isnot an agent of the others, does 
not of itself serveto keep alive the debt as againet the 
others who have not authorized the payment, The 
claim against the other is barred personally as well as 
against.the shares of the property pledged by him, 
for, each of the contractors is a principal, (although it 
May appear that one is as it were a surety for the 
other); the one does not give authority tothe other to 
pledge the share of the one for the other's debt, 
relationship of principal and Surety does not exist 
between joint contractors $ each does the pledging in 
respect of his own liability; that liability extends to 
the whole debt while the liability exists, and go 
the pledge refers to the whole debt: but it is nota 
pledge which can be dissociated from the liability 
incurred. If could only be so if there were an 
express agreement to that effect. tly, when 
the liability of one of the joint contractors ceases, hig 
share of the Property pledged as security is also dis- 





save limitation 











charged from liability. U So Maunaye. J. THOM 
zodi = - i Rang. 622 
R 8. 21 (2)—"“Joint comractors", if include 


jorat morigagors. 
e term “joint contractars” in s. 21 (2) Limitagion 
mortgagors. U Bo Mauna v. J. 
Rang. 632 
mohalla con- 
and property chang- 
: prescription jo use 
i , Wu 4 tred. 
It isa little dificult to see how & changing and 
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fluctuating population-of a locality can be consi- 
dered to occupy the status of a dominant tenement. 
It is true that certain clasees of rights have been 
held to have been acquired by prescription, such as 
a right of way, or the right to bury dead bodies, 
and in all sich cases, a presumption has been made 
that the custom in question had-a lawful origin in 
a dedication. j 
ere, however, a well which has been used 
by the people of a mohalla was constructed 
in living memory and property in it has 
been changing hands by sale, it cannot be eaid 
that qua the user of this well an ancient custom 
has been established for which it was necessary to 
trace the legal origin to a dedication. In such -8 
case therefore, no right by prescription, as contem- 
lated by s. 26, Limitation Act, can be said to 
favo been acquired. Wa arti RAM v, Natur RAM 
Lah. 76 


- Sch. |, Art 14—Independent ‘trespassers 
in continuows possession for more thantwelve years 

_ —Suit by owner falling under Art. 142 ts barred. 
The wording of Art. 142, Limitation Act, shows 
clearly that the burden of proving that he has been 
in possession of the property in dispute within 
twelve years of the institution of his suit rests on the 
plaintiff and he cannot be held to have discharged 
this burden by showing that the defendant had not 
been in possession for a period of twelve: years, but 
that trespassers other than the defendant had occupied 
the land within a period of twelve years from the 
institution of the suit. If independant trespassers 
have been in continuous possession -without a break 
for more than twelve years, the plaintiffs’ suit falling 
under Art. 142 is barred by limitation. AnMaD ALI 
v. Hata. -Lah. 179 





eects Art, 32, applicability. 

Where the act of the defendant amounts to an 
ouster of the plaintiff, Art, 32 of the Limitation Act, 
has no application although the defendant may in 
fact have perverted the land to some purpose to 
which it was not originally intended, -in addition to 
ousting the plaintiff from it. Lacaman Manto v. 
BHANKER Mau Ton Pat. 493 
— —__—_— Art. 36—Suit in tort—Article 

-applicable. 


In ao'far as the suit ‘is one laid in tort, the Article 
applicable would be Art. 36, Limitation Act. The 
case not based on any contractual sees eae) should 
be -brought within two years from the date on 
which any malfeasance, misfeasance or non-feasance, 
not specially provided for, was committed giving 
rise to a Glaim for compensation for damages. 
De. Guotam Harme v. D. IGBAL NATH Lah. 130 


—— — Art. 60—Transaction evhether one 
of ‘loan or deposit, how distinguished—Burden of 
proof — Transaction held one of deposit and 
Art. 60 applied — Stipulation to pay interest did 
not convertit -into one of loan. 

The burden of proving that a particular tran- 
action was one of deposit ison the peon alleg- 
ing the same and tħe answer to the ‘question whe- 
ther that burden has or has not been -discharged 
must depend on the facts and circumstances of each 
case. The true test to determine whether a particular 
trgnsactionis one of loan or one of deposit is to 
ascertain whether the money paid or deposited was in 
the nature of an advance of loan so as to create the 
relationship of creditor and. debtor between the parties 
or wa merely-a deposit without bringing into exist- 
ence such-a relatignship. . - oe 
oe 
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Where a certain amount is deposited with a firm 
and a memorandum evidencing the deposit addressed 
tothe firm and executed by the depositor, is to the 
effect “The sum of-Rs 1,000 that kak a deposited 
(jama kiya hai) with me will be handed over to yan 
whenever you demand the same and I will pay you 
interest at the rate of 12 annas per cent. per mensem”, - 
the transaction is one of deposit and not of a-loan. 

eA suitor the recovery of the amount is governed ‘by 

Art, 60, Limitation «Act. The fact that there is an 

undertaking to pay interest, does not convert the trans- 
action into a loan. QULZARI LAL p. Manzoorn AHMAD 

: a All. 559 

Sch. I, Art. 61. Sse Limitation Act, . 19048 

Sch. I, Art. 120 =" eit 











Art. 85—Muiual, opsn and current 
account—Nature of. 
For ‘mutual accounts there should be reciprocity 
of dealings between the parties. Accounts ving 
items on one side only are not mutual - accounts, 
though such accounts are made up of debts and 
credits. The absence of a shifting balance is not 
fatal to the conception of mutuality. The.p 
“ reciprocal demands" in Art. 89, Limitation Act, 
does not import -that either party has made an 
actual demand in fact. But the dealings must be 
af such a nature that they might lead to reciprocal 
demands. Once a mutual, open and current account 
15 and there are reciprocal demands, it 
go continues so long as the account remains open 
and current. If the account is closed then that 
account is finished and turned into a settled account 
or as the case may be. Also if the account ceases 
tobe current, clearly from that moment any other 
account between the parties would have to depend 
for its ‘nature on its own qualities, not on the 
qualities of the old-account, The fact that after a 
certain date the account was one-sided cannot turn 
a mutual, open and current account into a non- 
mutual open and current account. The mutuality 
results from the reciprocal claims which can spring 
out of the transactions which once made the ac- 
count mutual, Tarmar y. SHANKAR Lat ,Nag.139 


Art 91—“ Instrument" referred to 





in Art. 91. 
The instrument to be cancelled or set aside which 
is referred to in Art. 91, Limitation Act, is that 
instrument which the plaintiff himself has actually 
asked to -have cancelled or est aside and not one 
which he ought to have set aside. BIBI v. 
Cassia ÈBRAHIM MAHNI Rang. 171 
——— Art. 99—Partition suit — Prayer 
that balance of family debt discharged by plaintif 

should be contributed by defendants tn pr 
to their shares—Olaim-for contribution, if inde- 

ndent claim—Art, 99, if applies.] 
here in a suit by a member for partition af 
family property, the plaintiff prays that the balance 
of the tamily debt which had been realized from the 
plaintiff should be contmbuted by the defendants in 
proportion of their shares, the claim for contribution 
cannot be treated as an independent claim and should 
not be ordinarily made subject of a separate suit for 
contribution but will only form part ofthe accounts 
to be taken between -the parties on the partition 
claim. The claim for contribution, therefore, will not 
be governed by Art. 99, Limitation Act, OnIDAMBA- 
RAM OnBTTUR Jy. NacHIAPPA CuBTTIAR Mad. 17 
Art, 115—68uit_ for damages for 
breach of contract—Article applicable. 

A suit for damages for breach of contract is 
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governed by Art. 115 and the terminus a quo is 
the date on which the alleged contract was 
broken. Dr. GHULAM HATDER y. D. Igear Nata 
Lah. 1830 
— Sch. 1, Art. 120—Person in possession of 
operty —Oause of action for suit for declaration 
of tinle, when arises. 
en & person is in possession, it is not n 
for him to bring a declaratory suit at once and aneh 
occasion on which his title is challenged furnishes a 
fresh cause of action. A suit filed within six years 
from last ofsuch occasions, would, therefore, be well 
within time. MoHAMMAD BIBI v., SHAHAB-UD-DIN 
a 3 e Lah 703 
—__—__*_——- Arts.120, 61—Oertijficated guardian 
` spending money out of his pocket for benefit of 
minor—Minor attaining majority and Court 
ordering guardian to deliver possession of pro- 
perly to minor—Amount spent, due to guardian— 

Suit him for recovering amount—Article 

applicable—Cause of action, when accrues. 

The plaintiff was a certificated dian of the defen- 
dent during her minority. He had to sperd moneys 
from time to time, for the benefit of the minor, and 
when the income was short, he spent out of his pooket 
inthe hope that in good years he might be able to 
realize a better income and reimburse himself The 
defendant on attaining majority made an application 
to the District Court that her property should be 
ordered to be restored to her by the plaintiff, That 
application was opposed by the plaintiff on the ground 
that he should be allowed to 1emain in possession 
until the amount which he had spent out of his 
proses was paid out of the income of the property. 

he Judge, however, passed an order on April 5, 1935, 
that the plaintiff should hand over possession of the 
property to the defendant. Accordingly, the plaintiff 
delivered possession of the property on April 10, 1935, 
and fileda suit on July 13, 1935, to recover 
amount which he had spentout of his own pocket for 
the benefit of the minor : 

Held, that the suit was governed by Art. 120 and 
Dot by Art, 81, Limitation Act. The cause of action 
acorued to the plaintiff on April 10, 1935, when he 
handed over possession of the property to the defen- 
dant. The suitwas, therefore, within time. RADHI 
KATHARI BHOIR v. NAMDRO DHAKU Buaaat Bom. 611 
— Arts. 120, 142, 144—8ome co- 

parceners mortgaging their share and one of them 

selling his share to mortgagee —Suit by mortgagees, 
successor-in-title for partition and allotment of 
share and enforcement of mortgage—Article ap- 
plicable. | 
po out of three undivided members of a joint 
Hifidu family mortgayed their share in the joint 
property in 1879. In 1882, one of them sold his 
share to the mortgagee. The vendor died in 1896, 
and the other mortgagor in 1898. Both of them 
left no male issue, In 1937, the successor-in-title 
of the mortgegee filed a suit for partition of the 
joint family property and to have allotted to him 
a share aan haned by the mortgagee from one of 
the co-parceners and also sought to enforce the 
mortgage : : 

Held, that neither Art. 144 nor Art. 142 applied, 
the only Article applicable being Art. 120 and the suit 
therefore was time-barred. BAI GuRVANTIBAI v. 
‘JANARDAN R, WARIOK Bom. 23 
——— Art. 125—‘Alienation”—Mutation 

in revenue papers tn favour of %hird persons 

followed by their possession—Whether amounts to 
- ‘alienation,’ - j 





— 
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The word “alienation” in Art. 125, Limitation Act, 
has not bean used in the restricted sense of a trans- 
fer by means of a written document. The Artiele 
applies to all cases in which the widow has: directly 
or indirectly parted with her proprietary right in the 
estate and passed the same to some third person. 
Where mutation entries in revenue papers are made 
in the names of the third peraons, followed by their 
possession, it constitutes alienation of those properties 
within the meaning ofthe article. ANANT BAHADUR 
SINGH v. TIRATHEAJ All 169 
——— 8ch. I, Arts. 142, 144. Ser Limitation 

Act, 1908, Sah. I, Art, 120 23 
— Arts. 142, 144—Distinction between 

Arts. 142 and 144, 

Per Rangnekar, J.—Article 142, Limitation Act, 
applies in cases where a plaintiff sues to recover 
possession on the allegation that he was in posses- 
sion and that his prior possession is lost by dis- 
possession or discontinuance. The sole question 
under that Article is, has the plaintiff alleged that 
he was in possession and that he has beən dis- 

ssesaed, whereas the sole question under Art, 142 
18, 18 the plaintiff owner of the property in ques- 
tion? In other words, has the plaintiff set up his 
title to the property, leaving it open to the defend- 
ant to say that although the plaintiff ig 
owner, the defendant is in possession which is 
adverse to him ? Under Art. 142 there must be an 
allegation of prior possession and subsequent dis- 
possession or discontinuance, and it is for the 
plaintiff to prove that such dispossession or dis- 
continuance has taken place within the period of 
limitation provided in that Article. It does not 
matter whether he is dispossessed by the defendant 
or any one else, for Art. 142 does not mention the 
word ‘‘ defendant’? as Art, 144 does. If it is the 
plaintiff's case that he was in possession of certain 
property but that possession is lost by disposses- 
gion or discontinaance, then if the dispossession or 
discontinuance took place more than 12 years prior 
to the suit,the suit would be barred. All that is 
necessary is the actual possession of a stranger 
beyond the minimum period of 12 years. Bat 
SHEVANTIBAI ¥. JANARDAN R. WABRIOK: Bom 23 


— Art 146-A—Article, if applies to 
application under s. 334 (1), Caleutta Municipai 

Aa (III of 1923). 

Articole 148-A, Limitation Act, applies only to suits 
end an application under s. 364 (1), Caloutta Manici- 
pal Act, not being & suit, the article does not apply 
QoRPoRATION OF CALOUTTA v. DULAL OHANDRA 











to it. 
PRAMANIK Oal. 189 (a) 
Art 155 read with Art. 150. 
757 


- Sae Orimingl Procedure Oode, 1898, s. 449 
—— Art, 166—Applicability to appir 
cations under 8.47 and 0. I, r. 90, Civil Pro- 
cedure Code (Act V of fl — Limitation for 
applications under e. 47, Oiytl Procedure Code (Act 

V of 1908 | 

Article 166, Limitation Act, applies to an applica- 
tion under O. XXI, r. 90, and hare is no Article 
applicable to an application unders 47, Oivil Proce- 
dure Code, though, of course, such an application must 
be made while the Court is still seized of the pf- 
ceedings. Ram OHANDAR v., SARUPA Lah 393 
— Art. 174—Applicabiltty—Time lime 

for certification by decree-holder. 

Article 174, Limitation Act, applies only to 
the actign taken by-the judgment-debtor ugder 
O. XXI,r.2 (2), Oivil Procedure Code, and there 

- e 








the - 
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is no time limit for s certification by the decree- 
holder. ABD HUSAIN v. Kuns BEHARI Lat All. 668 
Sch. I, Art. 181. Sza Civil Procedure Oode 
1908, O, XXIL rr. 1 to 11 81 
——— Art. 182, 88. 9, 15 —Ju nt- 
debtor adjudged insolvent subsequent to passing of 
dactea=bubscouent application for exacuiton and 
declaratory suit by decree-holder without leave of 

Insolvency OCourt—Whether steps-in-aid saving 

limttatton— Subsequent disability, whether suspends 

time for applying for executton— Disability not 
removed by taking permission of Insolvency Court 

—8. 15, if appltes. 

Where a judgment-debtor is adjudged an insolvent 
after a decree has been passed against him and the 
decree-holder applies for the execution of the decree 
subsequent to the adjudication and also brings a 
declaratory suit against the judgment-debtor without 
obtaining leave of the Insolvency Oonrt, the applica- 
tion and the suit are not steps-in-aid of execution 
taken in accordance with law, and therefore they can- 
not save limitation. In such a case the time for ap- 
plying for execution of the decree begins to run, which 
cannot be suspended by a subsequent disability. 
Moreover, the disability in such a case can be 
removed by the decree-holder himself applying to the 
Ingolvency Oourt for permission to sue. Where no 
such permission is asked for, s. 15, Limitation Act, 
cannot possibly apply. NAWAB ov. FATEH 
MOHAMMAD Lah, 573 
Art. 182 (5)—Application closed 

due to inability of decree-holder to furnish 

particulars of interest duc, whether saves Limitation 
Ki subsequent execution application. 
aere.— W here an execution petition is closed by the 
decree-holder on request on the ground of his inability 
to furnish particulars of interest due, whether he can 
Tely upon that application for the purpose of 
saving, limitation in respect of subsequent applica- 
tion for execution. P. L, 8, P. OHBTTYAR v. U. THAN 
Pu Rang. 769 
——— Art. 182 (5)—Decree-holder not 
knowing that judgment-debtor resides outside 
gurisdiction of Oourt—Application, which on face 
of it, is made to Court having jurtediction held 
one to proper Court. 

Where it has not been shown that the decree- 
holder knew that the judgment-debtor lived outside 
the jurisdiction of the Court and the application for 
his arrest is made on the face of itto the Oourt which 
had jurisdiction, it cannot be said that the application 
is not made to the proper Court, P. L, S. P. GBETTYAR 
y. U. THAN Pa Rang. 769 


Lis pendens—Son's application for leave to sue in 
forma pauperis for partition against father—Lis 
pendens operates from date of appligation—Mort- 
gage by ather after application, is not binding 
on son's share. 

Where a son has filed an application for leave to 
sue in forma pauperis, praying for partition of the 
joint family property against his father; the rule of 
lis ik would operate from the date of the 
application for leage to sue tn forma pauperis and 
from that date tbe son must be deemed to have become 
separated from his fathergnd a mortgage executed by 
thé father after the application would not be bind- 
ing on the son's share in the joint family property. 
BATTAMADAMMAL V. GURU NANJAPPA > Mad, 824 


Madras Clty Civil Courts Act (VII of 1892), 8. 5 
—Scope of. 
S@tion 5, Madras City Civil Courts Ac is only 
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intended to give authority to the Judges of the 
City Oivil Court to try small cause suits when they 
are transferred, by the Ohief Justice with a direc- 
tion to that effect and a person appointed Judge of 
the Oity Civil Court cannot by virtue of his offiç 
be a Judge of Small Causes. SaDATAMMAL v. Soe 4 
f ad. : 

Madras City Municipal Aot (IV of 1919), 
ss. 216, 217, 38O—“Street” within meaning of 

s. 216— Whether there should be row of butidings 

on either side— Action of petitioner held amounted 

to laying out of new private street—Non-compltance 

with s. 217— lity for connection under s. 380. 

In deciding whether a person igtended to lay qt 
or make a new private street within the meaning of 
s. 216, Madras Oity Municipal Act, the Oourt has 
to look more to the definition of the word “ street,” 
private or public, found in the Act itself rather 
than to English decisions as to the meaning of 
the word “ street”. It is not necessary that there 
should be rows of buildings on either side actually 
in existence before a street comes into existence so 
far as the provisions of the City Municipal Act 
are concerned. 

The land was parcelled out into as many as 12 plots 
for building purposes and sold to four or five pur- 
chasers leaving a passage about twelve feet in width. 
The petitioner himself in a letter of his said that 
he had sold the lands leaving twelve feet from 
north to southand eleven feet from east to west and 
added that the rest had been sold away. In a 
subsequent letter, the petitioner said as follows: 
“The whole plot has been sold away leaving 
twelve feet of land in the middle fora lane." 
The passage was not included in the area sold to 
the purchasers : 

Held, that what was done by the petitioner 
amounted to laying out a new private street within 
the meaning of s. 216 and he having failed to 
comply with the provisions of s. 217 was liable to 
conviction under s. 3&0 of the Madras Oity Municipal 
Act. RANGANADHAM OuETTy v. OoRPORATION OF 
MADRAS Mad. 490 
Madras Estates Land Act (l of 1908), s8 3(5), 

6, 9—Post-settlement inam grant by zamindar, of 
village portion with both varaems on permanent 
kattubadi—Position of grantee—-Whether land- 
holder—Oultivating tenants under him, whether 
governed by ss. 6 and9—Zamindar reserving 
interest—Permanent grantee from him, whether 
owner. 

Where a zamtindar makes a post-settlement inam 
grant of a portion of a village with both varame 
on & permanent kattubadi, the grantee is a land- 
holder within the meaning ofs. 8 (5) of the Madtas 
Estates Land dct and the cultivating tenants under 
him are in the position of ryots to whom as. 6 and 9 
of the Act apply. 

It cannot be said that “ part of the estate“ or 
“ portion of the estate’ does not refer to the land 
itself by the word “ estate,” nor is it correct to 
say that so long asthe samindar reserves any in 
terest, however insignificant, a permanent grantee 
from him cannot be the owner ft may be that the 
words “or part thereof” were given a place in 
the definition of land-holder without full apprecia- 
tion of their effect in connection with the definition 
of “ estate": but there is no presumption to that 
effect; the words cannot be ignored; and good 
Treason must geo found in the Aot itself for restricting 
their prima facie meaning. NADIMPALLI NARAYANA- 
RAJU vp. YENNAMSETFI SURYANABAYUDU PG1 
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Madras Local. Boards Act (XIV of 1920), 
8.163 (a) (2) Sma Oriminal Procedure Oode, 
1898, s. 4, al. (b) 471 (a) 

Madras Prohibition Act(Xof 1937), 8. 4, 
cls. (a) (g)—Sentence—Aceused found in possession 

_ of distiller containing some arrack—Separate 

| sentences under sub-cls, (a) and (g) are not called 


or. 
. A distiller of arrack will necessarily possess the 
arrack and separate sentences are not called for 
where the accused is found in possession of a 


distiller of arrack containing some arrack.” In ra? 


VYAPURI KAVANDAN 


Maliclous prosecution. Sua Tort 247 
Petttion by complainant to Magistrate that 


*@ertaip named had found and bei Hs 
. finding of treasure trove—Complainant, if can be 
said to have caused criminal proceedings to be 
opened againat persons named. 
criminal proceedings have ended in the 
discharge of the accused, he is entitled to succeed 
in his suit for damages for malicious prosecution 
if he can show that the proceedings were instituted 
maliciously and in the absence of reasonable and 
probable cause§ 

Where a complainant has presented a petition to 
the Magistrate that certain persons named ih the 
petition had found a.treasure and had suppressed 
its discovery, the intention the complainant in pre- 
senting euch a petition is to induce the Magistrate 
to charge the accused with an offence under Treasure 
Trove Act, and it is therefore impossible to say that 
the complainant did not institate or cause criminal 
proceedings to be opened against the persons named 
in the petition, GovinDARAJA PILLAI v. VANOBINATHAM 
PILLAI Mad, 485 


Mad, 613 





Suit Jor— Practice —Tort. 

In a suit for damages for malicious prosecution it 
will be necessary to raise the issue that there was 
absence of probable cause for a criminal proceeding, 
MADHAB UHANDRA GHOSH y. NEROD OHANDRA GuO0SE 

Oal. 637 

Masterand servant—Manager of temple given 

discretion to dismiss pujari—W can dismiss 

him without hearing him and assigning any 

ee of discretion must be honest and 
air 

Where by anagreement the managers ofa temple 
have been given power to dismiss pujart in thelr 
discretion, the managers have power to dismiss him 
without hearing him and without assigning any 
reasons for doing so; they may have good reason for 
their action and. yet not beable to call witnesses 
or prove their case; they must, however, act fairly 
and honestly and not corruptly. The pujart cannot 
cogoplain that he has not been heard or misconduct 
has not been proved to the satisfaction of the 
Court, PRAMGIR Guatacizg v. Wawa ComMMUNITY, 
KARBAOHI Sind 643 


Minor—Guardian—Debts contracted by guardian 
— Remedy of credttor—W hether can proceed against 
minor's estate. 

Guardian of a minor cannot enter intoa covenant 
or contract on behalf of the ward so as to impose 
a ‘personal liability’ on the latter, the expression 
to be understood in this context, as including a 
liability of his estate as well, His right to charge 
or sell the estate or even a portion of it depends 
< on other considerations. The remedy of the creditor 
is ordinarily, and except in exceptional cases, 
against the guardian personally theagh the latter 
could claim to be subrogated to the right of 
indemnity which the guardian himself might have 
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in respect of moneys whether of his own or borrowed 
from others, which he had applied for thoge 
purposes of the estate which are permitted to him 
by law. This is by its very nature a limited right, 
depending on the state ofthe account between the 
guardian andthe ward, and enforceable to the extent 
to which alone the guardian retains the indemnity 
unimpaired. In proper cases and where the guardian 
is also impleaded as a party to the suit, the right 
of subrogation could apparently be worked out even 
in the same suit and without the necessity for a 
fresh one. Otherwise the best that the oreditor can 
get ina suit where he has sued the minor direct, 
without impleading the rdian also as party, 
is a mere declaration that he is entitled to 
subrogation but not a decree executable against the 
minor’s estate by process of execution. It follows 
that even if the guardian incurs the debts for the 
necessary purposes of the minor's estate, this would 
not by itself entitle the creditor to obtain satisfaction 
from the estate of the minor direct, if his contract 
was with the guardian personaly. MARGARHI LORNIS 
v. ABU BAOKER Sarr Mad, 735 


Guardtan—Debt incurred by guardian for 
improving or developing minor's estate—Whether 
prima facie binding on such estate. 

The minor's estate cannot be made liable for 
moneys borrowed and spent for improving or 
developing it, as borrowing for such purposes would 

ima facte be beyond the powers of a guardian and 
fikoly to endanger the corpus of the estate itself 
instead of preserving it. Moneys however borrowed 
for the necessary up-keep of the estate, and in order 

to prevent it from deteriorating would stand on a 

t footing. MARGARET Lornia v. ABU BAOKER 

Mad. 735 
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Mortgage. Bsa Adverse possession 
— Integrity, when can be broken. 
In order that the integrity ofthe mortgage may be 
broken, it is necessary that all the mortgagees should 
have puichased a share in the mortgaged pro- 


y. ; a: 
Unless the whole of the mortgage money is paid 
to all the mortgagees, the whole money due under 


the mortgage cannot be to have been 
paid. MOHAMMAD Basutr UDDIN v. WAHEHp UDrIn 
SAHIB All 862 


Redemption —Share of some mortgagors sold 
and purchased by mortgages tn execution of decrees 
—Redemption of those shares, if can be claimed 
by other mortgagors whose in‘erests were un- 
affected by these decrees and were not impleaded tn 
these suita. 
Where the mortgagee brings a suit omitting & 

necessary party and obtains a decree and purchases 
the mortga property in execution thereof, the 
mortgage decree and the execution sale are of no 
effect as against the person who was not impleaded 
in the mortgage suit, and he ig entitled to treat the 
entire mortgage as subsisting and can therefore ask 
for its redemption in its entirety. The position is 
quite différent where the equity of redemption of 
some of the mortgagors hag beet effectively sold and 
purchased by the mortgagee himself, ata private 
sale or in execution of a fhoney decree. Where &he 
shares of some of the mortgagors are effectively sold 
and purchased by the mortgagee in execution gf 
decrees, the equity of redemption with respect to 
those shares is extinguished and redemption of those 
shares ot be claimed by the other mortgagors 
whose interests were unaffected by the decrees dr the 


lxii 
Mortgage—contd, 
execution proceedinge. WAJID ALI KHAN v. ALIDAD 
KEAN Pat.124 


—— Redemption —Suit for—Suit against one of 
mortgagees not maintainable — Mortgagor, if can 
claim decree for redemption of remaining property 
by e-payment of whole of mortgage money to 
remaining morigagees. 

Where the mortgagor instituted a suit for redemp- 
tion against allthe mortgagees but the suit was not 
maintainable against one of them : 

Held, that the mortgagor could not claim a decres 
for redemption ofthe remaining property by payment 
of the whole ofthe mortgage money tothe remaining 
mortgagees. MoHAMMAD BABHIR UDDIN v. WAHEED 
UDDIN SAHIB All, 862 


—Suit on—Costs—OCosts when properly incurred 
in enforcing mortgage and when not incurred. 

A mortgagee is entitled by contract to all proper 
costs, and that includes costs properly incurred in 
enforcing his mortgage. But, where the mortgage 
had never been acted upon, since the time it was 
executed and the mortgagee when asked before the 
suit to produce the mortgage-deed and state what 
amount was due under it, refused to assist in any 
way and filed suit, which only resulted in the 
payment of very much Jess than the plaintiff 
claimed : 

Held, that it could not be said that the costs in 
this suit were costs properly incurred by the mort- 
gagee. Bar SHEVANTIBAI V. JANARDAN R. WaRIcK 
Bom. 23 


—Suit on—Ftinal decree—Validity—One of 
defendants dying after preliminary decree—His 
legal representatives not brought on record before 
final decree due to ignorance of mortgagee as to hts 
death— Final decree, if valid against other defen- 
dants—Whole decretal amount, whether can be 
recovered from their share in mortgaged property. 
Normally a mortgage suit must be instituted 

against all persons who have an interest in the 

equity of redemption. But if in a mortgage suit 
the equity of redemption is not entirely unrepre- 
sented but only some of the owners ofthe equity of 
redemption are left out without any negligence or 
fault on the part of the mortgagee, that is to say, 
lie having no knowledge of. the rights ofthe per- 
sons so left out, and a decree is passed on his 
mortgage such a decree is not a void decree. It 
is only the right of redemption of the persons ao 
left out which is not affected or cut off by the 
final decree Such a mortgagee is entitled to re- 
cover his whcle dues from the shares which those 
pata, who were parties to the suit, had in the 
ypothecated properties. The decree for the entire 
amount due to him is valid but that decree can be 
enforced by sale of the interest only of the persons 
made defendants in the mortgage suit andthe in- 
terest of the persons left out cannot be sold. 

Where after a preliminary decree is passed ina 
mortgage suit, one of the defendants dies and the 
mortgagee not having knowledge of his death omits 








to bring the names gf the legal representatives of: 


the deceased defendsnt on the record before the 
final decree is passed, the final decree isa valid 
decf®e ın spite of thisomfBsion, so far as the re- 
maining mortgagor defendants are concerned and 
tha, whole of the amount decreed can in law be re- 
covered from the shares they have in the mortgag- 
ed property and none of them or their legal re- 
presentatives can impeach the sale on the ground 
that tfie decree was not binding on the legal repre- 
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eentative of the deceased defendants. BAKTI Natu 
Roy OHOUDHURY Vv JEssoRE UNITED BANZ, LTD 
Oal. 786 
Usufructary, simple or anomalous — Mort- 
gage held anomalous. : Po 
A deed of mortgage described the transactibn 
to be a usufructuary mortgageand the mortgagor. 
stated thathe had put the mortgagee in possession. 
The deed, however, authorized the mortgagee to 
*demand his mortgage money at any time and 
conferred on him the power to realize the mort- 
gage money by sale of the property, It was further 
provided inthe deed thatthe property would remain 
hypothecated until the mortgagor paid up the forts 
gage money and redesmed the property: ° 
eld,that the mortgage in question was neither’ 
a usufructuary mortgage nor a simple one, but 
it was an anomalous mortgage. Mir SINGH v. 
RAGBUBIR SINGH All.873 


Muhammadan Law—Dlvorce— Acknowledgment 
of talaq by husband—Date of acknowledgment can 
at least be taken as date of divorce 
Ifan acknowledgment of talaq is .made by the 

husband, the divorce will be held to take effect at 

least from the date upon which the acknowledgment 

is made. AsmMaT ULLAH v Kuaatun-Unnisa All, 617 

— Gift—Hiba-bil-iwaz— Essentials of—Mere 
promise to pay, whether amounts to consideration. 
The consideration for a Atba-bil-iwaz, must be 

actually paid and there must be a bona fide intention 

on the part of the donor to divest himself in praesenti 

of the property and toconfer it onthe dones A 

mere promise to pay would not amount to 

consideration. Monasmap YAHYA ALI Sean v 8. 

SARDAR ALI BHAH Lah. 556 

— — by father to daughter—Both Living 
in same house— Declaration of possesosin, if enough. 
There is no necessity in the case of a gift bya 

Muhammadan husban to his wifé of actual 

vacation by the husband and actual taking of 

separate possession by the wife; and the deolara- 
tion made by the husband, followed by the handin 
over of the dead, are simply sufficient to establie 

a transfer of possession. The same principle would 

apply in the case of father and daughter. NAURBOZI 

v, NAJAF ALI BHAH Pat. 508 


————-Helrs— Nature of right of heir and his 
alienee—Olaim of bona fide purchaser from heir 
to have his share ascertained to him is subject to 
equities and rights of other co-hetrsa—Sutt -by ons 
heir for partition — It is ordinarily r to 
allocate alienated properties to shares x tenors 
—Alienees’ only rig isto have recourse fo 

roperties so allocated. 
e nature of the tenure of an heir of a deceased 

Muhammadan, is analogous to that of tenants-in- 

common. Every heir is entitled to sell or mortgage 

or otherwise encumber his share of the property 
without reference to the other heirs just like any 
tenant-in-common. A creditor ofa deceased Muham- 

madan cannot follow his estate intothe hands of a 

bona fide purchaser for value to whom ithas been 

alienated by his heir-at-law. 

As against the other heirs the claim of the 
bona fide purchaser to have his share in the parti- 
cular plot assigned to him is not absolute but is 
subject to the rights and equities of the other oo- 
owners or tenants-in-common. A co-owner or B 
tenant-in-comm@n can always files suit for partition 
and have his- share defined and delivered to him. 
The Court in effecting a partition is bound to adjust 
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all the equities existing between the parties and 
arising out of their relation to the property tobe 
divided. Ifoneof the co-tenants has wasted any 
part of the lands of the co-tenancy, the Oourt may 
jake that fact into consideration and do justice 

tween the parties by assigning to the wrong-doer 
-thé part which he has wasted. Ordinarily it would 
be just and proper to allocate properties which have 
been alienated, to the shares of the alienors. But 


where it is not practicable or equitable, the Oourt is? 


not bound to allot those properties but might allot 
any other properties and the alienees’ only right is 
to have recourse tothe properties so allotted. It may 
bethat the substituted property or security may prove 
worthless but it is a risk every alienee of an un- 
divided interest of a tenant-in-common in a specific 
item of property takes as a necese incident of the 
alienation. The Gourt in making the adjustment of 
equities in giving relief, ought to confine itselfto the 
legal rights of the co-heirs on the date of thein- 
atitution of the suit without reference to the equitable 
Tights of persons who derived title from them 
pendente lite, 

The Court may, in working out its preliminary 
decree for the purpose of adjusting shares instead of 
making an actual divigionof all the property, give 
one Go-parcener a charge over the shares of another 
for any difference in favour of the former, and any such 
charge imposed on the shares of the alienor wills 
bind their aliences pendente lite. Kuatoon BIBI v. 
ABDUL WAHAB SAnIB Mad. 778 


~ Wakf—Obdject of will religious and charitable 
but legatee made “owner tn possession of property 

—Will held creates no wakf. 

Where the main objects of a will have been cartain 
religious and charitable purposes, but at the same 
time it clearly says that the testatrix had made the 
legatee the “owner in ion’? of the property, it 
cannot be said that will creates a wakf. 

But where the entire tenor ofthe will clearly shows 
that what is really intended is a wakf and towards 
the endofthe document it is clearly said that a 
certain Molvi will be in possession of the property 
“as a mutawalli”, the document creates a valid wakf 
though theword wakf is not used inthe document, 
Harse. Husain v. SUDAMA PRASAD Oudh 127 


Validity —For a valid wakf, it is not 
necessary to use the word “wakf” in the document 
and there need not be express dedication of pro- 

rty to ownership of God. 
ora valid wakf, it is notan essential condition 
that there should be express dedication of the pro- 
to the ownership of God, HAIDRR HUSAIN v. 
AMA PRASAD Oudh 127 
Validity — Person being owner but 
under belief that she t mutawalli, if can create 

valid wakf of property. 

A person who is in fact the owner of the property 
but is under the belief that she is only-a mutawallé of 
the property, is competent to make a valid wakf of the 
property, at is to be seen is whether or not she 

power of disposition over the-property. HAIDER 
HUSAIN v, SUDAMA PRASAD Oudh 127 


Nagpur High Court Rules and Orders (OlvIl) 
1938, Chap. XII, r. 283. Ben Practice 570 


. New plea. Sen Practice 449 
Novation, Sss Contract Act, 1872, 882 705 
Oaths Act (X of 1873), 8. 4. Bra Penal Code, 1860, 

:B, 181 ; 468 











GENERAL INDEX 


lrii 


Oudh Laws Act (XVIII of 1876), 8. 9—Question of 

determination by lots, when arises 

Under the last clause of s. 9, Oudh Laws Act, 
the question of the determination by lot arises 
only when two or more persons are equally entitled 
to redeam the property. Unless that position hag 
arisen in the case on a consideration of the eyi- 
dence the Court has no power to draw lots 

It is not open to the plaintiff in a case for pre- 
emption to take first the chance of having the lot 
drawn inthe hope of it being drawn in his favoir, 
and then in case the result went against him to 
insist upon the trial of the matters in dispute on 
merits UHHADI Sings v. Gaya Din BINGE 

Oudh 874 


Oudh Rent Act (XXII of 1886), 88. 32-B (1) (3) 
108, cl. (2), 116—Swits under s, 38-B (1) and 6. 108 
joined—Appeal from the whole decree~ Forum of. 
A suit for determination of rent under s, 33-B, 

sub-s. (1), Oudh Rent Act, may be joined with a suit 

for arrears of rent under cl. (2) of s. 108. An appeal 
from an order of an Assistant Oollector of the first 
class in a suit under s. 108, cl. (2) lies to the Dis- 
trict Judge but an appeal in a suit for determination 
of rent under s. 32-B (1) would not lie to the District 

Judge. Butthe whole appeal would lie toan Ap- 

pellate Revenue Court and not tothe District Judge, if 

the two suits become one. JAGRSHAR Prasad v. Lat 

NARSINGH PRATAB BAHADUR SINGH Oudh 14 


——————8, 119 kan under Act— Second 
appeal under O. III, r. 1, Oivil Procedure Code 
(Act V of 1908), if maintainable. 

An appeal against an appellate decision of the 
District Judge under the Ondh Rent Act—if there 
could be an appeal—would be under s. 119-B of the 
Oudh Rent Act and not under O. XLII, r lof the 
Oode of Civil Procedure. JAGBSHAR Prasad v Lat 
NaRsINGH PrataB BASADUR BINGE Oudh 14 


ss 124-0, 124-D—Sutt in Otel Court for 
recovery of excess revenue paid —Objection to 
jurisdiction of Court taken in trial Court— 
8. 194-0 and D apply—Trial Oourt dismissing suit 
on ground of jurisdiction—No material on record 
or determination of suit—Duty of Appellate Court. 
ere in a suit for the recovery of excess of 
revenue paid by the plaintiff the objection relating 
to the entertainability of the suit by the Oivil 
Court is taken in the Court of first instance, the 
provisions of s. 124-O and 124-D of the Oudh Rent 
Act, apply and when the trial Oourt comes to the 
conclusion that the suit is not cognizable by the 
Civil Court and dismisses it, the Appellate Oourt, 
in appeal should remand the suit to the Oourt in 
which the suit was instituted or to some other 
competent Court instead of returning the plaint 
when there are no materials on the record which 
are necess for the determination of the suit, 
MAHADIN v. HOSARAM SINGH Oudh 834 


Partitlon—Onse member a ies ha status of 
other branch, tf affected. — | 
The deolsion of a member of joint family to separate 
does note affect the joint status of the members of 
the other branch of the family ter se, Ras KUMAR 
v. SHIVA PRASAD GUPTA Oal. 553 


Suit for—Measne profits, when can be awanded, 
Ordinarily mesne profits cannot be awarded in 

a partition suit, but they can be awarded where ij is 
shown that the plaintiff has been kept out of enjoy- 
ment of the co-parcenary property. SANVEERANQOUDA 
-OHANNAPPAGOUDA-D “BABANGOUDA SHIVANGOUDA 
: _ Bom 337 
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Partnership—Whether there is partnership ta mized 
question of law and fact. I 
The question whether there is a partnership is a 

mixed question of law and fact. Oxnmranram MOTILAL 

v. JAYANTILAL OBHAGANLAL Bom. 397 

Partnership Act (IX of 1932), s8. 4, 6—Essential 
elements of partnership —Mere sharing of profits 
and contributing to losses, whether constitute 
pee 
There can be a partnership in a single transaction, 

and sharing profits and contributing to losses are 

indications of a partnership, but by themselves they 
are not enough to constitute a partnership. One 
essential element’ of partnership, is that there 
should be agency. One partner can always bind 
another partner in any matter which falls within 
the scope cf the partnership business, subject to 
any limitation under gs. 20 of the Partnership Act, 
and ifthe relationship constituted between parties 
in respect of a particular matter does not expressly 
or by necessary implication involve the right of one 
party to pledge the other as an agent, then there is 
no partnership. OxsIMANRAM MOTILAL v. JAYANTILAL 
Og HAGANLAL Bom. 397 


88. 11, 44—Partnership deed providing 

machinery for adequate relief to partner by selling 
his shares to partnership and withdrawing from 
partnership on giving notice— Disputes to be 
referred to arbitration—Partner, if can sue for 
dissolution of partnership. 
A partnership instrument provided for a machinery 
by which a partner could obtain adequate relief by 
selling his shares tothe partnership and withdraw- 
ing from it by giving notice of his intention to do 
so. There was & provision in the instrumengég for 
settlement of any dispute by arbitration. One of 
the partners without giving any notice as required 
by the ‘instrument, sued for the dissolution of the 
partnership : 

Held, that it was the iatention of the executants of 
this document that the partnership should not be 
dissolyed on the happening of the contingencies 
mentioned in the Partnership Act. The opening 
words of 8.11 of the Act, “subject to the provisions 
of this Act,” mean that the relations of partners 
shall be governed by contract unless the contract 
that they enter intois one whichis prohibited by any 
provision in the Act. Oonsequently, the provision for 
arbitration not being illegal or invalid, the plaintiff 
could not bring a suit for dissolution. DROPADI v. 
Bankey LAL All. 511 


————-88, 48, 69 (3) (a)—Scope and Ear Dae sey 
of s. 48 (a) and (b)—Scope of 8. 69 (8) (a)— 
Bapression, ‘realize the property” in s. 69(3) (a)— 
Suit by partner in unregistered firm for dissolution 
and rendition of accounts, agatnst another partner 
—Prayers,ifcan begranted—Form and nature of 
decrée —Civil Procedure Oode (Act*V of 1908), 
0. XX, r. 15, Appendix D, Form No. 21. 

Section 48, Partnership Act, does not deal with the 
question of making oneof the partners an accounting 
party, but the section only deals with the question in 
sub-s.(a) of the partners being liable for losses to 
third parties. There is no bar ins. 69 8fthe Act 
‘against a suit being Wrought by third parties against 
an unregistered partnership and t re ina dis- 
solwtion the partnership firm would have to pay what 
ever debts were due to third parties and the provision 
ins. 48 (a) is for the partners to contribute rateably 

Shoso ebts. Section 48, in sub-s. (b) merely states 
that:the asseta are to be applied in a particular 
manner and it does not deal with the bringing of 
suits for payment of assets. ; e 


INDIAN CASES 


[1939 


Partnership Act—conceld. 


The provision in sub-s 3 (a) of s. 69 “any right or 
power to realize the property-of a dissolved firm” does 
not include theright to sue for debts due to the firm 
from a partner or for sums of money realized by A 
partner which he held on behalf ofthe firm. The 
words “realize the property” mean turning the pro- 
perty into money by sale and do not cover the ques- 
tion of taking accounts from a partner to be followed 
by a final decree directing the partner to pay the sum 


® so ascertained. 


Consequently in a suit by a partner in an un- 
registered partnership against another partner- for 
dissolution of partnership and for rendition of 
accounts, the former relief can be granted. Asragayis 
the latter relief, it may be granted in limited*terms of 
8, 48, that is to say, the decree in question will bé 
under O. XX, r. 19, and Form No. 21 of Appendix D, 
and a Receiver may, if the plaintiff desires, be appoint- 
ed to take accounts of that firm. Butthe decrees will 
state that the relief of making the defendant an 
accounting party is not granted. Magan BAHARI LAL 
v. RAM PARTAP BINGAH All. 160 
—8. 69—Objestion regarding registration, if 
can be allowed to ba raised for first time in appeal. 

Section 69, Partnership Act, prevents a Oourt 
trom taking cognizance of a suit brought by an 
unregistered firm in the same way, 8 ourt shall 
not take cognizance of a suit barred by limitation 
and to held that because asthe result of ignorance 
or mistake objection was not taken by the defend- 
ant in the suit, so the provisions of the law . could 
be flouted, would be to frustrate the intention of the 
Legislature clearly expressed. Therefore the Judge 
is right in allowing to be taken or himself taking 
the objection under s. 69 in first appeal. Loxrampas 
OBATOMAL, FIRM v. THARUMAL SEHWARAM Sind 88 
————8. 69 (3) (a) Brs Partnership Act, 1932, 

B. 48 l 160 
8.74—Sutt by unregistered firm for rent 

due before October 1933, if saved by a. 74. 

There is no reason to restrict 8. 74 by saying that 
it covers only a right not dependent upon the ad- 
judication of a Court, Section 74, Partnership 
Act, not only saves the rights to sue to 
enforce those rights. Therefore, a suit by an un- 
registered firm for rent due up to October 1938 is 
not barred but is saved by a. 74. LoKRAMDAS 
OHATOMAL, Fira v. THARUMAL SuEWARAM Sind 88 


Penal Code (Act XLV of 1860), s. 21—Ohief 

Mintster, if blic servant. 

The Ohisf Minister of a Province is covered by 
the definition of “public servant. RAMDITTA MATI, 
DUNI Onan» v. EMPHROB = i Pesh. 10 
——— 88. 34,120-A—Difference between. -0 

There is not much substantial difference between 
conspiracy as defined in 120-A, Penal Code, and 
acting on a common intention as contemplated in 
s. 34, Penal Code. While ın the former the gist 
of the offence is the bare engagement and associa- 
tion to break the laweven though the illegal act 
does not follow, the gist of the offence under a. 34, 
Penal Oode, is the commission of a criminal act in 
furtherance of a common intention of all the offen- 
ders which means that there should be a unity of 
criminal behaviour resulting in something for 
which an individual would be punishable if it were 
all done by himself alone. Provincia, GOVHENMENT: 
OzNTRAL PROVINOBS v. DINANATH Nag. 412 


———5. 84y-After murder accused washing his 
hands and on. approcch of witnesses concealing 
_Aimsel{—Accused certified tneansa—Accused held 
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knew that he was doing. something wrong and 

could not therefore be exonerated under s. 84. 

If the accused is conscious that the act was one 
which he n not to do, and ifthe act is contrary 
td’ the law of the land, he ig punishable. His liability 
. would not be diminished if he does the actunder the 
Influence of insane delusion for redressing or rev 
ing some supposed grievance, 
acting contrary to law. 

After the murder the accused attempted toconceal 
the evidence of the murder by washing his hands in 
the sand and on the approach of‘ witneases he ran 
oy „and concealed himself and shut himself win 

in an attempt to prevent his arrest. 
accused was medically certified as insane, 

Heid, that the facts showed that the accused knew 
that he had done something wrong, and it did not 
matter how insane he might be from the. medical 
point of view and that he could not be exonerated 
under s. 84, Penal Oode. Gnaunear MAL GHANA LAL 
p. EMPEROR Lah. 307 
88.96, 97—Woman being forcibly abducted 

— Relatives while rescuing her, causing injuries 

to culprit—Right of private defence tf can be 

preaded—Batent of right. - i 

it can be established that a woman was being 
forcibly abducted, then undoubtedly her relations 
would have the right to rescue her and they would 
be entitled to claim the benefit of the exercise of 
the right of private defence, and in this aspect, 
there will be no question of an unlawful assembly. 
If the right of private defence is exceeded, then only 
the person or persong so exceeding that right would 
be individually guilty. Mustqma JAGGA v. EMPHROR 

l Lak, 208 
ss. 100, 304 (1)—Im voluntarily causing 

death, accused held did in circumstances, exceed 

rightof private defence—Fight between two parties 

—One person from one Me paru running but chased, 

and overtaken and kil by another from opposite 

party—Chaser held guilty under s. 304 (1), having 
exceeded his right of defence. 

Held, on facts that the accused had not exceeded 
their right of private defence in fetching weapons 
from their haveli and that in the circumetance 
this right extended to the voluntarily causing of 
death. They were not, therefore, guilty of any 











para pake in riot—Three given benefit of doubt— 
Hg eci AE cat iy of ss. 147, 148 or 149. 
here seven culprits are named but three of them 


-four persons left and- therefore in 


Lah. 208 
184—G. I.—IX i 
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88. 147, 324, 325, 342, 149— Award of 
separate sentences under s. 147 and as. 334, 325 
and 342 read with s, 149, ts illegal. 

The award of separate sentences under s. 147 and 
sa. $24, 325 and 342 read with s. 149, Penal Oode, 
is illegal. Inre Magras ALLI Saar Mad. 452 
88.147 and 462. Sru Oriminal Procedure 
Oode, 1895, s. 530 712 
8.149, ` 
Sae Oriminal Procedure Code, 1898, s. 235 134 (b) 
Sae Penal Oode, 1880, s. 147 452 

——8.171-D. Sas Oriminal Procedure Oode, 1898 
8. 04 662 
~— 8. 181—Statement in affidavit, whether 

evidence under s. 3, Roidenca Act (I of 1872)— 

Officer before whom it is sworn, whether comes 

under s. 4, Oaths Act (X of 1878)—Person making 

alse statement in affidavit, if guilty under a. 18L 

o mere swearing of the atfdavit does not make 

the etatement contained therein a piece of evidenca 
which a Court would be bound to admit ina judicial 
aan within the meaning of s. 3, Evidence Act. 
receiving that statement, the Magistrate before 
whom it is sworn is not. recei something which 
is intrinsically evidence and is therefore not acting 
in the exercise of any authority to receive evidence, 
The Magistrate does not satisfy the definition in 
s. 4, Oaths Act, of a Oourtor person authorized to 
administer oaths and affirmations. Oonsequently, a 
pergon- making a false statement in such affidavit ig 

















, not guilty of an offence under s. 181, Fenai Code, 


KAMAKSHYA Prosan DALAL v. HMPHROR Cal. 468 


———8. 182 — Applicability of s 182 to cases of 

Zalse information given during investigation. 

Ifa witness answers questions because he is com- 

lied to answer by reason of the powers of the 
Police, that in itself may well be sufficient to nega- 
tive the guilty intent or knowledge necessary fora 
conviction ander s. 182, Penal Code. The information 
is then not so much given as taken. But to hold 
that s. 182, Penal Oode, can never apply to false in- 
formation given tothe Police during the course of 
an investigation, is” to go further than the words of 
8. 182, Penal Oode, or the publio interest roparly 
allows, JHAMATMAL ALUMAL v, WMPHROR Sind 243 


—88.-182, 211—Scope of a. 211—~—Accused 
giving information to Police resulting in arrest 
of third person- on charge of murder—Third person 

rged—Accused allegad responsible for his 
Pes meee if gutlty under s, 211 or 

8. 183, 
Section 211, Penal ae P an Institution 
of proceedings - th the Police as well as by way 
Mogiatrate direct. Whore a com- 





Police, and the provisions .of s. 195 (1) (b), Criminal 
Procad 


nsible for the proceedings 


, instituted against the third perso offence com- 
mitted by the accused is one under s. 211 and nf 
under s. 182, Penal Oode, JHAMATMAL ALUMAL v. 


Mis. 186, 379—Receiver appointed bn Cees 
—— $38. ; — wer a nt 
ing possession 


ming retaking 


ally and not 
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allowing Receiver to make batai— Offence committed. 
Where the Receiver appointed by Oourt takes 
_ possession of corn in possessionof a third party who 

subsequently re-takes its possession peacefully and 
does not allow the Receiver to make batai of .the 
corn, the third party cannot be punished under 
s. 879, Penal Oode, because it takes ossession 
only peacefully of itsown property. Further since 
what the Receiver is trying to do is expressly for- 


bidden by sub-r. (2) of r.1, O. XL, Civil Procedures 


Code, it cannot be said that the third party obstract- 
ed a public servant, even though a Receiver be a 
ublic servant within the meaning of s. 186, Penal 
Dode. Section 186, Penal Code, contemplates that 
the public servant obstructed should be discharging 
his public functions lawfully, but when there was 
‘no legal basis for his acts, the section does not 
apply. ABDULKABIR MUHAMMAD SIDIK UJAN v. EMPEROR 
Sind 799 
8. 201—Removal of bah a of murdered man 
from place of murder to anot place few yards 
away, whether amounts to offence under s. 201. 
The removal of the corpse of the murdered man 
from the place of murder to another place a few 
yards away will not amount to causing disappear- 
ance of any evidence of the commission of the 
murder. THAKUR BINGH v. EMPEROR All, 409 
8,211. Ser Penal Oode, 1860, s, 182 243 


———— 8. 300, Exception I, 4. 304—Accused 
killing another man found in his wife's bed in 
attempt to commit adultery with her—Accused held 
entitled to benefit of Exception I of s. 300. 
Where an accused seeing another in the act of 

sleeping with former's wife with the intention of 

committing adultery, kills him sre tanna yi he is 
entitled to the benefit of Exception I tos 300, Penal 

Code, the provocation in such a case being extreme- 

ly grave. He can be convicted only under s. 304, 











88.- 302, 109— Person acting as go-between 
and procuring murderers—Punishment of. 
A son who acts, as a go-between and procures 
murderers is just as guilty asthe actual murderersor 
- the persons in whoss interest the murder is committed 
- and is, therefore, liable to the same punishment as the 
murderers. Faqre BINGH Supe BINGH v. EMPEROB 
1 =`- Lah. 219 
——— 88, 302, 300, 304—Accused held entitled to 
benefit of doubt and thatthe case came under 
: Egæcep. 4 tos. 300 and that the accused was guilty 
.. tender 8. 304, first part. e 
: Thedeceased had contracted an illicit intimacy 
with the wife of the accused. When the accused had 
rgmonstrated with the edeceased, there had been 
an altercation and the deceased hed given him a 


beating. He had. told the accused to desist from the- 


fhtrigue with his wife and had warned him not to 
come near his house. Nevertheless one evening the 
deceased had gone past the accused's house. ~ On his 
return the accused saw the deceased andevith the 
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intention of remonstrating he took a kulhart with 
him and the quarrel Sasa resulting in death : 

Held, that thefacta were clearly just consistent with 
the hypothesis that only object of the accused was to 
remonstrate with deceasedfor his conduct in coming 
past his house again. It was true that the accyged 
took a kulhart with him, but it was also equally true 
that the deceased used to go about armed with a 
dang and had on a previous occasion beaten the ac- 
cused. Therefore he could quite well think that the 
result of his remonstrating might be that he would 
be attacked and therefore might have taken the 
kulhari to protect himselfin the case of attack and 
not necessarily as & weapon of offence. The facts 
were equally consistent with that there was: 8 
deliberate intention to attack. The accused, therefore, 
was entitled to the benefit of doubt and the case came 
under Excep. 4 to e. 300, Penal Code, and the 
offence fell under the first part of es. 304, Bgxuesa 
MOHAMMAD v. EMPEROR Lah. 325 
$8, 302, 326—Common intention of accused 

merely to attack person withdahs with knowledge 

that grievous hurt would reeult—No sufficient proof 
to show common intention to cause death or injury 
sufficient to cause death—Accused can be convicted 

under s. 326 and not under s. 302. 

Where the common intention of the two accused 
was to effect an attack on some one with dahs, and 
they had knowledge that the probable result of 
that attack at least would be to cause grievous hurt 
with a deadly weapon but there was no sufficient 
proof to show that there was a common intention 
of the two accused to cause death or injury sufficient 
in the ordinary course of nature to cause death : 

Held that the accused could be convicted only 
under s. 326 and not under 8.303. Nea Tuan v. 
Tas Kine Rang.78 
ss. 302, 392, 397—Murder with robbery 

—Common tntention— Possession of stolen property 

by one of accused—Whether suficient to attribute 

to him common intention respecting guilt of accused 
ide on facts that the accused was guilty of 
ro ; 

Where it is shown that only one person is pre- 
sent at the scene of the theft and it is clear that 
the crime has been committed, it may well be 
that the logical conclusion to be drawn from that 
is that the possessor of the stolen property is the 
person who committed the crime;-but, in a case in 
which there are several persons involved and the 
question of common intention arises, ‘great care 
must be taken not to assume that a person merely 
found in possession of stolen property should have 
attributed to him, for this reason alone, a com- 
mon intention respecting the guilt of murder, © 

Held, after considering the facts and the circum- 
stances of the case that the accused was guilt 
of scl Vag THHIN Pav. Tae Kina Rang. 54 
8. . 

Bas Criminal Procedure Oode, 1898, ss. 233, 238 
409 
Ber Penal Code, 1860, s. 300, Exception I 432 
——_—— 8. 304—Boy striking agatnst back wheel of 
lorry—Lorry 8 1 within short distance—Boy 
found crushed— Driver held not guilty of rash and 
mergers act. - 

A boy of 6 years struck against the back wheel of a 
lorry which was loaded with fruit and which was 
being driven by the petitioner. The b was caught 
in the wheel Pa was dragged along. ‘The petitionar 
stopped thel6rry at a distance of 21 feet. The boy 
was found crushed and died on the epot : : 
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Held, that no rash or negligent act could be 
ascribed to the petitioner. It was not the case of the 
lorry striking against the boy, but was the case of the 
boy striking against the lorry. Sava Snas RATTAN 
Siyan v. KMPAROB -- Peth. 157 
-— 8. 304 (1). Sze Penal Code, 1860, s. ee 

0 


ss. 304 (1), 302—Held on facts that offence 

Jell under s. $04 (1) and not under s. 302. 

At about 10 o'clock at night the accused ° saw 
& man going out of the chaubara where his wife 
was, at the time. He pursued him but the letter 
ran away. He enquired from his wife who he was 


she instead ofereplying to the question, abused 
his? whéreupon he Ae 





— 





i the chhura which was 
lying close by, and killed her: 

Held, that the accused acted under grave and 
sudden provocation and his offence was not murder 
but fefl under s. 804, Part I, Penal Oode. ABDUL 
KHANAN WATAMIR y. EMPEROR Lah. 186 


—8.307. Bas Penal Code, 1860, 5.326 336 
ss. 324, 325. Sma Penal Code, 1869, err 
$8. 326, 307—Offence held one under s. 328 
and not under 8. 307—Fact that if sepsis and 
gangrene had intervened, it would have endangered 

life did not bring offence under s. 307, 

Only one stab was given, andthere was nothing 
to show that the injury inflicted was likely in the 
ordinary course of nature to cause death. The 
medical evidence was only to the effect that if 
sepsis and gangrene h intervened, it would 
have endangered life, but this could be said of 
most injuries caused with sharp weapons: 

Held, that the offence committed by the accused 
was one of causing grievous hurt bya dangerous 
weapon and not attempt to murder. In re GURU8WAMI 
THYAN Mad. 336 
—— 8.342. Ban Penal Code, 1860, s. 147 452 


8. 364—There was held no legal evidence 
for conviction of accused under s. 364. 
An accused was convicted under s. 364, Penal 

Oode. There was no evidence of the commission of 
this offence -except the statement made by the 
accused to the Sub-Inspector of Police. Moreover, the 
whole of this statement was not admissible under 
gs. 27, Evidence Act The sole evidence relevant 
under s. 364 was that the mother of abducted par- 
gon who merely said that the-accused accompanied 
her son jast before his abduction : 

Held, that there was no legal evidences for convic- 
tion under s. 364. In re VEBRANA Kone Mad. 99 
$. 366-A—Epidence of age—Value of—No 

evfiience that age of girl was under stxtesen— 

Charge depends on proof of force or decett—-Judge 

should explain this to jury. 

In case of offence under s. 366-A, Penal Code, the 
question of age is the crucial one and strict and 
exact evidence of age is essential Where, however, 
there is no exact evidence of age, the Jadge 
should strongly emphasise this feature of the case 
and olearly direct the jury that if they are not 
completely satisfied that it had been established 
that the girl was under eighteen, they are bound to 
acquit upon that charge. 

Where, as in cases of this nature, the law is 
somewhat complicated and liable to be misunder- 
stood by jury, it is essential for the Judge to say 
„exactly how he has explained it to She jury, so 
that the appeal Court may be in a position to 
Judge whether he has done ao correctly and fully, 
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Where there is no evidence that the girl is uader 
sixteen, the charge under s, 366 depends entirely on 
the proof of force or deceit. The Jadge should 
explain this to the j and ask them to consider 
carefully whether any it had really been shown 
to have been practised upon the girl. Saosinpge RAI 





v. EMPEROR Pat. 354 
8. 379. 
e Sse Oriminal Procedure Oode, 1898, 3. 4, cl. (h) 
` l 471 (a) 
Ssa Penal Code, 1860, s. 186 799 


————8. 379—Oattle taken to pound not by person 
whose crop, had been damaged but by another who 
had no connectton with the affair —Owner of cattle 
driving cattle home from nd—Netther pond 
keaper nor anyone on his behalf present at time — 
Owner, if commits theft of his own cattle. 

Where the cattle belonged to and were throughout 
in the possession of the owners, but they had been 
taken to the pound not by the persons whose crop 
had been damaged but by one who did not haveany 
connection with the crop, (or the land) said to 
have been damaged and the owners ofthe cattle 
came to the pound and drove away the cattle to their 
home, and were subsequently convicted under s. 379, 
Penal Code: 

Held, that at the time when the cattle were taken 
to the pound, neither the pound keeper nor anybody 
on his behalf was there. e seizure by the person 
who had no connection with the affair was itself not 
legal, and it certainly “conferred no right of posses- 
sion either on himself or on persons whose crop had 
been damaged, This was not.a case in which the 
custody ofthe animals had passed to the pound 
keeper or anyone acting for him. The persons who 
removed the cattle from the pound were the owners 
who were in possession, and there could be no theft 
by. an owner of goods belonging to him from his 
possession. OHITTIBOYINA v. DANDUBOYINA NABAPPA 

Mad. 280 


8. 406—Question of trust must be fully 
inguired into—Whole of prosecutton evidence 
should be recorded before discharging accused on 

und that case ta of civil nature. 

hes case under s. 406, Penal Code, the question of 
trust must be fully inquired into. Forthis purpose 
it is essential that the whole of prosecution evidence 
should be recorded. It is impossible to guess at 
an intermediate stage what will be the result of the 
inquiry. The Magistrate is not so much concerned 
a3 to whether an offence has been committed against 
the complainant as to whether an offenca has been 
committed which is punishable by the law of the 
land. Consequently when only a few of the prosecution 
witnesses have been examined, it is too premature to 
decline to examing any more witnesses for the 
prosecution and discharge the accused on the ground 

that the case is of civil nature. Osan BLLIAM v. L. H 

WELLINGTON Rang. 471 (b) 
- s. 409—Land-owner paying money to 
Jembaring in discharge of his liability for land 
revenue—Instead of depositing it tn Government 
Treasury, lambardar converting tt to his own use 
—Offence committed held was one under s, 409. 
When money is paid tothe lambardar by tie 

landowners, it is paid in discharge of a liability of 

these landowners to Government for land reven 
then due. When therefore, this money is pai 
there is an implied direction that it should 
paid to Government on behalf of the landowners in 
discharge of their specific liabilities, and the fam- 

ə 
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bardar receives these sums as an agent of Govern- 
ment with an implied promise that the money 
would be utilized for the purpose for which it was 
paid. 

In such a case there is an entrustment when the 
money is paid, and ifthe money is converted to his 
own use bya lambardar he commits a breach of that 
trust. The jambardar does not become a lessee nor has 
he the status analogous to that of a lessee. On receipt 
of the money a legal duty is cast on the lambardar 
to deposit it in the Government ‘Treasury. There 
being an implied contract that the money will be 
s0 paid, by his omission to do so, the -lambardar 
Not only violates that contract but also the “direc- 
tions of law prescribing the mode in which the trust 
is to be discharged. Hence the lambardar is guilty 
under s. 409, Penal Code. EMPEROR v. SULTAN 
. MApMUD Lah, 318 


8.409—Pariner can be guilty of criminal 
breach of trust. 

Per Din Mohammad, J.—A partner can be held 
guilty of criminal breach of trust if the circum- 
stances brought on the record favour that conclu- 
sion. BaamĮm LALU. CHAMAN LAL Lah. 358 


8. 411—Only evidence that accused was with 
other accused before and after theft—Oonviotion 
under 8.411 is not per. 

Where the only eyicenes against the accused is 
that he was withthe other accused before and after 
the theft, this can hardly warrant his conviction under 
s. 411, Penal Oode. In re 8uGas1 DoraiswamMI NAIDU 
Mad. 609 (a) 


8.430—For offence under s. 430, act of 
accused need not be of wanton waste — Accused 

held guilty under s, 430, 

It isnopart of the definition of the offence of 
causing 8 diminition of water supply for agricultural 
purposes that the act of the accused should be an 
act of wanton waste. It is sufficient for the pur- 
poses of s. 480, Penal Code, that the supply of 
water available for a particular person or class of 
persons shculd be diminished by the act of the 
accused; 

Held, that the accused did commit mischief by 
putting a bund across the channel which resulted 
in diminishing the supply of water which would 
otherwise have been available to the complainant 
for agricultural purposes and that all the require- 
ments of the offence under s. 480, Penal Code were 
Aka VADAVALLI NARABIMEA Rao v. V. AYYANNA 

AO Mad. 654 


———- 8.447, Ben Criminal trial—Summary trial 


458 
8. 467—Sentence of fine alone, if according 











to law—Attestors to forged valuable security, if- 


can plead that they 
representation of others, 
Section 467, Penal Code, requires that some im- 
prisonment should be awarded if a person is con- 
yicted under that section. The sentence of fine alone, 
is, therefore,not in accordance with law. 
ere is no estoppel which bars af accused 
person in any case Irom pleading that he had no dis- 
honest or criminal intention. Attestors to a forged 
vaguable security can pléad that they signed beljey- 
ing in the representation ofothers and consequently 
bgd no criminal intention. In other words, there is 
nothing to prevent the attestors from pleading that 
they were foolish and not criminal in what they 
did. 5 in re OHINNA Via REDDY Mad. 460 


signed tt ~ believing in 


INDIAN CASES 


[1939 


Penal Code—concld. 





s. 499—Burden of proving exception. _ 

In atrial for defamation the burden of provin 
the exception lies upon the accused; the burden o 
proving that the accused really, honeštly and in 
good faith believed the truth of the -accusation 
which he made, is on him, Rasoot Bual v, THe Kina’ 

Rang. 568° 
—————8. 499, Excep. 9 — Witness making . 
defamatory statement in answer io questtons put by 

Public Prosecutor or Magistrate—If protected 
° w, Excep. 9. 

here in answer to the questions put to him by 
the Magistrate or Public Prosecutor, a witness 
makes defamatory statements, he is entitled to the 
benefit of an initial presumption, of good faith; 
generally speaking there would be a pressmpti 
that what the witness says is said bona fide in the- 


“ protection of his own interests and that he would 


therefore be protected by 
Excep 9 tos. 499, Penal Code. 

In acase of defamation it is always necessary 
that the prosecutor or the plaintiff, according to 
whether the case is acriminal or a civil one, 
should be ready to go into the witness-box and submit 
-to the most searching cross-examination. Ina vast 
number of these cases the character of the com- 
plainant is the thing which requires to be most 
meticulously gone into, RasooL BHAI v, TAR KING 

Rang. 566 
Police Act (V of 1861), s. 34—Scope of—~Offence 
under, if cognizable. 

If the power to arrest without a warrant is 
limited toany particular class of Police Officers, 
that does not prevent the offence being regarded as 
& cognizable one. 

The phrase “it shall be lawful for any Police 
Officer to take into custody, without a warrant, any 
person who, within his view, commits any of such 
offences ` ins. 34, Police Act is to be construed as 
a Conditional power: rather it limits the power to 
certain Police Officers, not by any category or class, 
but by the conditions existing at the time of the 
commission of the offence, and any Police Officer 
witnessing the offence has an unfettered power of 
arrest. Oonsequently, an offence under s. 34, can be 
a as cognizable offence. MAROTI BANSI TALI 
v, PHROR Nag. 231 
Possesslon—“Wrongful possession’, interpretation. 

It 1s not necessary that possession in order to be 
wrongful mast have been obtained in consequence of 
some improper act. Tursı Ramv GOBIND SINGH 
All 91 

637 


the provisions of 


Practice. San Malicious prosecution 
Injunction — Ex parte interlocutory in- 
junction—When should be granted—Nagpur High 
ouri Rules and Orders (Qivtl) (1938), Okap. KET, 

r. 203, 

Interlocutory injunctions are very readily grant- 
ed on the side that is asking for them undertaking 
to pay to the person damnified by the granting of 
the injunction any damages that that person may 
sustain. It is necessary to take an undertaking 
from either Counsel or the party to that effect be- 
cause the powers of the Court to make an order as 
to damages are exceedingly limited: If the under- 
taking is not forthcoming, the injunction should not 
be granted ex parte gave in very iare ciicum- 
stances If it ig given, the injunction should readily 
be granted. Manno Rao Narayan Raov, Yano Rao '. 

Nag. 570: 
New pkea—Plea not raised in plaint cannot 
be raised tn second appeal. 
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A plea, which was not raised inthe plaint end 
was never put in issue cannot be raised in second 
appeal. UTTAM Onanp v. DIWAN SINGH Lah. 449 
———— Revision—New plea. 

Where a point on which the success cf the suit 
‘depends is not pleaded in the plain 

Lied upon im revision. Messrs. BHASIN 
: SHARE Aasnoy v. KHUDA BAKHEH Lah. 43 


Presidency Small Cause Courts Act (XV of 
1882), 88.19, 20—Jurisdiction of Small . Oauste 


it cannot be 
OHAN 


A decree-holder in a Small Cause suit is entitled 
to attach superstructure which is deemed to be 
movable property under s. 28 Presidency Small 
_ Qause Courts Acf and a suit to claim such proper- 

ty must be filed in the Small Oause Court and not 
in the City Civil Court which has no jurisdiction 
to entertain it. BADAIAMMAL v. ANGAMMAL Mad 516 


Presidency Towns Insolvency Act (Il! of 1909), 
8. 36 (5)—There must be clear admission by 
person examined, before Court can act under 
s. 36 (5,—Deposttion by person examined held, 
contained clear admission that he wasin possession 
of property of insolvent. 

The Ooart cannot act under s. 36 (5), Presidency 
Towns Insolvency Act, unless there is a clear 
admission by the person examined. 

A debtor executed adeed of composition in favour 
of a creditor by which the creditor was appointed 
one of the trustees. That deed provided, that the 
debtor assigned to the trustees certain properties 
mentioned inthe schedule which included certain 
Piece-goods pledged with a Banking Corporation. 
It further provided that the trustees should be at 
liberty to raise or advance money from their own or 
anybody else's pocket in order to clear these goods 
lying in deposit ‘with the Banking Corporation, 
and to sell them and reimburse themselves. The 
oreditor who was examined under sa. 36, Presidency 
Towns Insolvency Act after the insolvency of the 
debtor deposed that he cleared the piece-gouds 
belonging to the debtor by paying whatever was 
due, sold the goods and carried profits. He further 
stated that he did not make over the amount of 
proat to the Official Assignee but kept it with 

imself: 


Held, that the deposition contained a clear 
admission that the creditor had in his possession 
property belonging to the insolvent, namely the 
profit realized upon the sale of the goods less 
necessary expenses. The case therefore fell within 
the provisions of s. 36 (5), In re QULABRAI PALIRAM 

Oal, 514 
8, 53—“Assets realized’, means money or 

Sash capable of immediate distribution among 

decree-holders. 

In s. 53, Presideney Towns Insolvency Act, the 
word “assets” is limited to money or cash which is 
capable of immediate distribution among the deoree- 





holders. The soope of the section has not been 
widened by s 73, Oivil Procedure Oode. The words 
“aasots d by a Oourt” must mean “money held b 


a Court", for,it is only money and not goods whic 
can be the subject of rateable distribution. The 


order for rateable. distribution no doubt operates so `- 


as to create title in the decree-holders to the subject- 
matter of the order, but .money alone can be the 
- “subject-matter of the order. Rateable distribution 
“ only comes into operation after the sale has been held 
and the goods converted into mone, when the sale 
proceeds would comeinto the hands of the Receiver 
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and could be said to be held by the Court. Deva 
Durra SERoGI & Sons v. P. O. MITTER & Sons 
Cal. 657 
Principal and agent. 
Suz Contract Act, 1872, s. 188 648 (b) 
Sen Oontract Act, 1872, 6, 233 153 
Accounts--Suit for—Obligation of either 





party includes payment of balance found due on 

taking accounts— Accounts taken and adjusted— 

Specific sum found due from principal to agent— 

Agent hasright to sue—Oause of action arises from ` 

fact of adjustment of accounts—Time runs from 

date of adjustment. 

Where a relation between the parties is that of a 
princes! and agent the accounts between them are 
mutual, running and current accounts. The essentials 
ofa mutual, open and current account are the 
reciprocity of dealing und the right to mutual demand; 
where these are the relations between the parties, an 
account to be a settled account need not, be signed 

tovided that it is submitted to the party sought to 

made liable on it and he has by words or by his 
conduct acquiesced in its correctness. Until an 
account is stated between the parties, the right of 
either of them is to bring a suit for account and to 
have accounts taken. But once account has been 
stated, the party in whose favour there is a credit 
balance has the right to gue for the balance due to 
him. As between a principal and agent the obliga- 
tion of either party is not confined to the rendering 
of accounts but includes also the payment of any 
balance which might be found due on taking accounts 
and where accounts are taken and adjusted and a 
specific sum found due from the principal tothe 
agent, the agent then has a right to sue forthwith 
for recovery of the money. In such a case a cause of 
action arises to the plaintiff from the fact of adjust- 
ment of account and time begins torun from the date 
of the adjustment, Sapir Reza v. BIBHUTI BEUSAN 
Sana Pat 830 
Burmese Kuddhist husband, tf agent of his 


wife 

Pa Mackney,J.—A Burmese Buddhist husband 
is Dot necessarily the agent of his wife. U So Mauna 
v. J. THOM Rang. 622 
= Person obtaining judgment against agent in 

previous sutt—Subsequent suit against principal, 

whether barred. 

Quære.— Whether after judgment had been obtained 
against the agent in anearlier suit a subsequent suit 
against the principal would be barred by the doctrine 
of election. MUHAMMAD BHAMSUDDIN v, SHaw WALLACE 





& Co. Mad. 153 
— Person proving in tnsolvency against X 
without prejudiceto rights of parties— Whether can 


lead in eguent suit that Y was principal of X. 
Where & person proves in insolvency against X and 
if this action of the person in the Insolvency Oourt 
is without prejudice to the rights of the ties, then 
it is open to that person in subse t suit toadvance 
a plea that Y was principal of X, even if, proof in 
insolvency amounted to a judgment againat X for the 
purpose wf the doctrine of election, MUHAMMAD 
SHAMSUDDIN v, Suaw WaALLAOH & Co! Mad. 153 


Suit for accounts—Liabilsaty of representative 
of deceased agent to r account—Hatent {— 
ccounts and papers already submitted to principal 
—Duty of principal in such case—Prelimingry 
decree, tf can be passed on these basis. 
The representatives of a deceased agent are not 
liable ġo render an account in the sense in which the 





lax 


Princlpal and agent—conold. 


agent, had he lived, might have been called upon to 
doso. Theliability torender accounts is a personal 
one attaching to the agent and cannot be enforced 
against his heirs. But if the principal can prove 
that he has suffered loss owing to breach ofduty of the 
agent, his heirs are liable to the extent of the assets 
of the deceased agent in their hands; The burden of 


proof, however, in such a case rests on the plaintiffs. - 


It is clear that the plaintiff can only succeed in 
enforcing liability against the defendant, in respect 
of his father'sfailure to account to the extent that 
the plaintiff can prove that through this failure loss 
has been caused to the plaintiff. 

The mere fact that books of account have been sub- 
mittedis not by itself sufficient to absolve an agent 
from liability to explain the accounts if called upon, 
But the principal is not entitled to a preliminary decres 
merely because the defendant has not explained 
the papers. When all the papers have been sub- 
mitted, itis for the plaintiff next to call upon the 
defendant to explain the accounts ; then on 
to do so, an account might be ordered by the Oourt. 
Where all the papers have been submitted, it is 
the plaintiff's duty to produce the accounts in Court 
with a statement of the matters objected to and of 
what balance the plaintiffs claim to be in their 
favour. Baprinata Upapaya v. KusHo KUMAR 

Pat. 495 


Privy Councll—Oriminal appeals—Leave to appeal 
—Misdirection by Ju in leaving case to jury— 
No miscarriage of justice—Leave, if can be granted. 
The Judicial Committee will not interfere with the 

course of criminal law unless there has been such an 

interference with the elementary right of an accused 
as has placed him outside the pale of the regular law or 

unless within that pale there has been go manifest a 

violation of the principles of natural justice that 

their Lordships are satisfied first, that the result 
arrived at was opposite to the result they themselves 
would have reached and, secondly, that the same 
oppose result would have been reached by the local 
tribunal even in the absence of an irregularity. In 
very special and exceptional circumstances leave to 
appeal in criminal cases may be granted. But mis- 
direction by a Judge either in leaving a case toa jury 
where there is no evidence or founded on an incorrect 
construction of the Penal Code, even if established, 
is insufficient for that purpose, specially where there 
is no miscarriage of justice. It is not right or fair to 
judge by one single sentence but one must not only 
consider the whole ofthe .passage in which the 
sentencsoccurs, but also consider the antecedent 
passages and the subsequent passages in the summing 
up. Hence in considering whether 4» Judge has mis- 
directed the jury, the tenor and general effect of the 
whole summing up should be looked at ang if, upon 
the whole summing up, the Oourt is of opinion that 
substantially the proper direction has been given to 
the jury, it will not interfere, though the Judge has 
omitted to direct the jury expressly on some important 
point. , OYRIL Bartram PLUOENETT v. EMPEROR 

Cgl. 614 


Provident Funds ‘Act*(X1X of 1925), 85, 2, 4— 
© Nomination of person who is not dependant—Vali- 
- dtitye—No restriction in réles of Provident Fund 

regarding person in whose favour nomination should 
be gmuade—Depositor nominating a lady — Lady 
alléging to be widow of depositor clatming depostt 
—Lady not legally married—Whether has prefer- 
ence over son of deceased depositor. 

There®is no provision in the Provident Funds 
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Act, which says that only a dependant may be law- 
fully nominated. On the contrary, 8. 4, Provident 
Funds Act, clearly implies that a nomination may 
be made in favour of a person other than a de- l 
pendant. és 
Where the rules relating to a Provident Fund 


do not lay down that a declaration should be made’ , 


in favour of dependants only, nor do they put any 
restriction with regard to persons in whose favour 
d@claratidns may be made by the depositors, and 
the depositor makes » declaration nominating a 
lady as the person entitled to the deposit in the 
event of his death and the lady alleges that she is 
the widow of the depositor and qlaims the des. 
posit on his death, she is entitled to it in preter- 
ence to the son of the depositor, even where it is 
found that she was not legally married to the 
depositor and consequently is not a dependant 
within the meaning ofa. 2. LAKsHMAMMA vV. A 
SUBRAMANYAM 


Provincial Insolvency Act (V of 1920), 8. 28. 

Sun Provincial Insolvency Ast, 1920, 6. 34 

f 330 FB 
———88, 28 (6), 47, 44 (2)—Secured creditor, i 

can under 3. 28 (6) obtain decree under O. XXXIV, 

r.6, Civil Procedure Code (Act V of 1908)—Such 

creditor choosing not to come under Insolvency Act, 

if can rely upon his security—Discharge order, if 
releases insolvent from proceedings under 

0. XXXIV, r. 6. 

The words “otherwise deal with his sesurity” in 
5. 28 (6), Provincial Insolvency Act do cover the ap- 
plication of the decree-holder under O. XXXIV, r. 6, 
Civil Procedure Oode, and 8 eecured creditor is en- 
titled by this sub-section to obtain a decree under 
O. XXXIV, r.6 and to deal with the seourity by the 
method allowed by that Rule, 

Section 47, Provinoisl Insolvency Act, makes pro- 
vision for a secured creditor to come under the Act if 
he chooses, but the provision is optional and ifthe 
secured creditor does not choose to come under the 
Act and apply in the Insolvency Oourt he may remain 
apart and rely upon his security in ordinary pro- 
ceedings by suit and execution He can rely entirely 
on his decree and execution proceedings and he is 
not in any way barred by any provisions of the In- 
solvency Act. Anorder of discharge, therefore, will 
not release the insolvent from proceedings taken 
against him under O XXXIV, r. 6, O1vil Procedure 
Oode. BUNDHR Lar v. Banarsr Dass All. 868 


ss. 34,28 (7)—8. 28 (7), if governs s. 34. 
The effect of the Provincial Insolvency Act is that 
the insolvent as from the date of the petition its 
civilly dead and cannot, after the petition, enter int 
kab transaction in res of his property which 
il] bind the Official Receiver or his creditors, 
Any person dealing with the insolvent after that 
date does so at his peril. The clear enactment that 
an order of adjudication shall relate back to and 
tako effect from, the date of presentation of the 
petition must affect the order of adjudication for 
all purposes unless otherwise expressly enacted. Hence 
s. 28 (7), Provincial Insolvency Act governs s 34. 
Kawal KRISHAN KALIA y. SPECIAL OFFICIAL RREOBIVHR 
Lah. 330 FB 
8. 44 (2). 


Ben Hindu Law 701 
San Provincial Insolvency Act, 1920, s 28 (6) 
2 868 


- 8. 44 (2)—S, 44 (2), whether protects assets 
in hands of Official Receiver. 
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Section 44 (2), Provincial Insolvency Act, protects 
the insolvent and not the assets in the hands of the 
Official Receiver. KIRPA RAM v. Sawana Ram 





: Lah, 472 
: 8.47. Ssn Provincial Insolvency Act, 1920, 
-e, 8. 28 (6) 868 





T 8. 53—Sale by insolvent to relative, of mere 
-. ight to succession—Only part of consideration 
atd—Transaction must be set aside. 

or a man practically ina state of insolvency tg 
alienate his last remaining property and that only 
an expectancy, toa relative, for a sum only part of 
which was paid would indicate thatthere was bad 
faith and the transaction must beset aside. OFFICIAL 
*@REGHIYER, SARGODHA v. SULTAN Lah. 463 
8. 75—Appealtf lies from appellate order 

of District Judge. 

nder s. 75, Provincial Insolvency Act, the order 
of fhe District Judge on appeslis final. No second 
appeal is, therefore, competent. Kirpa Ram v. 
BAWANA Ram Lah, 472 
Provincla!l Small Cause Courts Act (IX of 1887), 

8.25 —Revision under — High Court's power, 

af restricted by 8. 115, Otvtl Procedure Code (Act 

V of 1908). 

In a revision under s. 25, Small Oause Courts 
‘Act, the powers of High Gourt are not limited by 
the conditions laid down in s. 115, Oivil Procedure 
Code. Where the Small Oause Oourt Judge has 
taken an erroneous view of the law which has 
resulted in substantial injustice that is a sufficient 

und for interference in revision. JAFAR UDDIN v. 

EBI PROSAD 
Punjab Alienation of Land Act (XIII of 1900), 

8.15—Sanction must be confined to area originally 

sold—Vendor wanting to sell other area in lieu 
original area—Fresh sanction is required. 

e sanction given by the Deputy Commissioner 
must be iana to the area which was originally 
sold, and ifthe vendor wants to sell some other 
area in lieu of the original area, a fresh sanction 
would be necessary. ction ig presumably given 
after considering all the circumstances of the pro- 
posed gale, including the particular area which 
is to be sold, and it cannot be assumed that the 
Deputy Commissioner would sanction sale of the 
area which is claimed in lieu of the land inaluded 
in original sale UTTAM Osanp v. Diwan SINGA 

Lah. 449 
Punjab Colonization of Government Lands 

Aot (V of 1912),8.10—Original allottee before 

acquisition of occupancy rightsand his successore, 

are tenants, 

As soon ag the necessary written order is passed 

the Collector, and the allottee takes possession of 

e land allotted to him with his permission, he 
becomes a tenant within the meaning of the Act. 
Even before the acquisition of occupancy rights, the 
original allottes and his successors must be deemed 
to be “tenants” for the purpose of Act V of 1912, 
LAANA v, PATHANA Lah. 286 FB 
———- 8, 21—0riginal tenancies and those ripening 

into occupancy tenancies, w same. 

There is no distinction between tenancies which 
come into existence on allottment and those To sub- 

tly ripen into occupancy tenancies, BENA D, 
Ba Lah. 286 F B 

ss. 21 (a), 21 (b), 10 (4)—After the 

death of original allottee of land, hts widow 

acquiring occupancy righis—Successton to tenancy 

after s death, whether governed “by s. 21 (a) or 
8. 21 (b). 
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Punjab Colonization of Government Lands Act 

—coneld, 

The original tenant meant the first allottes and 
s. 21 (a), Panjab Colonization of Government Lands 
Act, is restricted to those class of cases where the 
original allottee was a woman. So where land ig 
allotted to a n subject to conditions issued under 
the Act and after his death his widow acquires 
occupancy.rights, the succession to the tenancy after 
her death would be governed by s. 31 (b) and not 


bys. 21 (a). LBANA v. PATHANA Lah. 286F B 
Punjab Munlclpal Act (HI of 1911), 
8.81, (as amended In 1933)—Rent not 


recoverable under Act, cannot be recovered by pro- 

cedure prescribed by e. Bl. 

On 6 plain interpretation of s. 81, Punjab Muni- 
cipal Act, it is clear that any rent which is re- 
coverable under s. 81 of the Act must be one which 
is claimable by the committee under the Act. Where 
the rent claimed is not recoverable under the 
Municipal Act but under a contract apart from the 
Act, it cannot be recovered by the procedure pres- 
oribed under s. 81. DIL JAN v. MUNIOIPAL COMMITTER, 
PusHAWAR Pesh. 16 

8. 238—Administrator appointed under 

8. 238 to exercise and perform powers and duties 

of superseded Municipality, whether ‘becomes 

functus officio on date on which members of 

Oommities would have ceased to hold office, f 

Committee had not been superseded. 

Section 338, Punjab Municipal Act, itself puts no 
limit on the period of supersession and the use of 
the words “at anytime” in sub-s. (3) of s. 238 
indicates that no limit was intended to be put on 
the period. Whether the Oommittee is by the act 
of supersession ihilated or remains dormant 
during the period of supersession, there is no war- 
rant for applying as a limit for the period of 
supersession the limit fixed by the Act for the term 
of office of the members of the Oommittee; the 
por of supersession continues until the Local 

overnment takes the appropriate steps to termi- 
nate it by constituting another Oommittee. There- 
fore the person appointed by the Local Government 
to exercises and perform the powers and duties of 
a Municipal Committee in pursuance of s, 238, 
Punjab Municipal Act, 1911, does not become /unctus 
oficio on the date on which the members of the 
Committee would have ceased to hold office, if the 
Committees had not been superseded but ıs entitled 
to exercise and perform those powers and duties 
both before and after such date. MOHAMMAD ARE v, 
ADMINISTRATOR, LAHORH, MUNIOIPALITY Lah, 237F B 
—— 8, 238—“ All powers “ in 8. 238 mean all 

ponere without distinction or restriction. 

he words ‘all powers’ in s. 238 must be taken 
to mean all powers without distinction or restric- 
tion : there is no warrant whatever for introducing 
any distifetion between the various powers of the 
Committee ; the Administrator, can legally exercise 
any power which might have been exercised by 
the Committee before it was superseded. Mouam- 

MAD ARIF v, ADMINISTRATOR, Lahore MUNICIPALITY 
Lah. 237 FB 


Punjab Pre-emption Aotl of 1913), s. 4—Liti- 
gant agreeing to transfer portion of land ino 
case of success, fto offers, in consideratt of 
services and eer rendered by them in conduct- 
ing litigation—Transfer tn pursuance of agrée- 
ment is saleand subject to pre-emption swit® 
The proposition that a transaction cannot be con- 

sidered to be a sale for the p of the Pre- 

emption Act unless the consideration consigfs main- 


lxxii 
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ly, if not wholly, of cash cannot be accepted as a 
correct proposition oflaw. It isa question of fact 
for the Oourt to consider in each case whether or 
not there has been a sale and the nature of the 
consideration is only one of several factors to be 
considered in arriving at that conclusion of fact. 

Where certain persons had agreed to help in 
carrying on litigation with regard to certain land 
in dispute and had got executed an agreement in 
their favour that in the event of success a portion 
of the land in suit would be transferred to them 
‘in consideration of services and expenses rendered 
by them : 

Held, that the transfer of the land in pursuance 
of this agreement amounted to sale which could 
-be made subject-matter of a preemption suit. 
BAHAWAL v. AMIR Lah, 805 


ss. 19,20—Sals of lands with shamilat rights 

— Notics under s.19 stating that vendor wished 

to sell his entire share in lands and giving details 

of khataunis, field numbers, etc. —Noitce held 

8 ient — Failure of pre-emptor to take action 

— Right under s. 20 held lost. 

A person sold hislands with shamilat rights and 
rights in the abadi, Inthe notice issaed under s. 19 
Preemption Act, it was stated that the vendor wished 
to sell his entire share in lands and gave details of 
kkataunis, field numbers and land revenue, It was 
argued that these terms did not give notice that the 





«vendor was going to sell shamtlat : 


Held, that the notice was sufficient. It was the 


- duty of the pre-emptor to take action upon it and failing 


to .do so, he lost his right under s. 20. Banar Lan 
v, HARI OHAND Lah, 158 


. Punjab: Regulation of Accounts Act (1 of 1930), 


8. 5, ProvisO— Part payment of debt, whether 
amounts to fresh transaction. 
Mere part payment ofa debt does not amount to 


-a “fresh transaction " within the meaning of- the 


proviso to's. 5, Punjab: Regulation of Accounts Act, 


_ and the ‘provisions of the Act do not become ap- 


plicable ‘to aloan advanced before the commence- 
ment of'the Act, merely because the debtor repaid 
a part of the loan after it had come into force 
PURAN Onanp v, MAULA Barasu Lah. 164 


Punjab Tenancy Act (XVI of 1887), .s. 59— 
Widow of predeceased son of occupancy tenant, tf 
has right to succeed along gon. 


Where there isa dispute as regards succession to 
‘an occupancy tenancy between the son of the deceased 


. occupancy tenant and the widow of a pre-deceased son, 


the widow has no right under s. 59, Panjab Tenancy 
Act,to succeed along with the son. Monammap BIBI 
v., BHAHAB-UD-DIN eLah. 703 


—_—_— ss. 59 (3),80—Widow transferring -her 
ractional share tn occupancy tenure to sole land- 
ord—Tenancy, tf extinguished—Rtght of rever- 
sioners, to challenge transfer. ga 
Thefa is no distinction in the matter of trans- 

fer of occupancy tenure between ths ri&ht of 

a male tenant and th® right of a widow. For, 

though it is usualto speak ofthe life tenancy of 

a widow, actually the widoty’s estate is not a life 

estate as known to the Haoglish Law, but she fully 

rep ts the estate and is competant to deal with 
it and if her action extinguishes the tenancy then 
obviously there is nothing left for the reversioners 
to challenge ae in the case of ` the alienation 
by the “male” tenant. Where, however, the Widow 


_ has only'a fractiong! share in the tenancy, the 
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transfer by her of such a share tothe sole landlord 
does not extinguish the tenancy, since the landlord 
is a landlord qua one tenancy; and the reversionera 
have a right to challenge such a transfer. DABE ` 
SINGH v. U Lah. 7158” 


Recelver—Sale of tmmovables by, under direction of. > 
Oourt —Duty of—Receiver should follow rules laid — 
o down in Civil Procedure Code and give not less than 
30 days’ notice of sala, in absence of special ctrcum- 
stances or direction of Court. - 
In cases where immovable property is to be sold 
by order of the Court, far more than a wesk’sa' notice 
should be given, Receivers. selling? immovahle præ’ 
perty under the directions of the Oourts, should, . 
unless there are special circumstances or otherwise 
directed by the Court, follow the rule laid down: by 
the Civil Procedure Oode and give not less than 
30 days’ notice. Of course the parties may agree toa 
lesser period. i ee 
Held, that the sale in question was not properly 
advertised and no sufficient notice was given, 
GopaLaswaMI ODAYAR v. SwaMINATHA ODAYAR 
Mad, 861 
Record of Rights. Sus Evidence Act, 1872, s. 13 


246 
Registration Act (XVI of 1908), 8. 17 (1) (b)— 

Different mortgage deeds between same parties— 

Bach deed relating to separate land and of.valwe 

of less than Rs. 100—Each deed containing clause 

that mortgagor would redeem his land when he 
‘would pay up entire money on other mortgage deeds 

~-Deeds, if must be registered. : a 

It is-perfectly legitimate to spilt up a transaction 
into a number of similar transactions in orderto make 
registration not compulsory. 

There were 14 different mortgage deeds between-the 
parties, each mortgage deed relating to separate land 
and being of a valus of less than Rs.100. Each of 
these deeds, however, except one contained a concluding 
clause as follews:—“When I, the mortgagor, will pay 
up the entire money secured on _-the other 13 mortgage 
deeds, which have boon executed to-day, in the month 
of Jeth to the mortgagee, I would get my Jand redeem- 
ed from the mortgagee and I would not put forward 
any objection in that behalf” : 


Held, that the addition of the clause did not make 
each deed by itself an: instrument creating a right of 
the value of more than Rs, 100 to or in immovable 
property. The clause merely laid down a Collateral 
agreement as to the date when the right of redemp- 
tion in each mortgage shall be exercised, That being 
Bo, the statute must be strictly construed and the 
benefit given to the person who claimed that he w& 
not bound by it. The deeds therefore, did not need 
registration. Bura SINGH v. ABDUL RAHMAN 

Lah, 85 

——— 88. 23, 25, 73, 75—Document presented 
for registration more than four months after eme- 
cution— Registration effected by : Registrar under 

a 75, without excusing delay under s. 25— Legality 

of. 5 
A document was presented for registration five 
months after its execution. The executant then 
denied the execution. On an application under s;73 
Registration Act, the Registrar found thatit ha 
been executed andthe requirements of the law had 
been complied with and registered it under s. 75, 
even. without | #here. being. an application: , under 
s. 25, to extend the original period of four, months: 

Held, that the registration was illegal and the 
mere fact that the Registrar found that the documents 
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Wes actoally executed did not validate itfor the 
original delay of more than four months after its 
execution was neverexcused under s 25. MoHAMMAD 
Yasya ALI Sag tv, SABDAR ALI BHAE - Lah. 556 


= 8. 49—"Document affecting immovable 
operty’ in proviso— Interpretation. 

. -Obtter.—The words “document affecting immovable 
property’ in Proviso to s. 49, Registration Act, are 
not only meant to cover the documents containing 
agreements such as a contract to lease ora contract 
$o sell but also cover documents which convey or pur- 
port to -convey title to immovable properties The 
words are unambiguous and full effect should be 
engo them. The language ‘of the Proviso should 
“be-constfued in a manner which would make all the 
documents affecting ‘immovable property admissible 
as evidence of contracts in suits for specific per- 
formance, particularly when it is found that.doouments 
vonveying title to immovable property donot ordi- 
harily come into existence without prior contracts. 
ANIDASAMAMÊTLA VENKATA SRSHAYYA v.-Disteior BOARD, 
Hast Gopavakl "Mad. 465 


~ 8. 49-—-Unregistered sale-deed, whether can 
_ be referred for explaining nature of possession. 
Although an unrégistered sale-deed of property 
is not admissible in evidence to prove title, it can 
nevertheless be referred to as explaining the nature 
and character of the possession thenceforth held by 
the party. BALDEV BINGH v, MUHAMMAD AKATAB 
E —- a tat. 504 
8.49, Proviso — District Board advertising 
in District Gazette thai lease for cultivation of 
` certain land for certain period would be auctioned 
—Terms of lease also notified— Lease granted to 
defendant who executing document in pursuance of 
` coniract and presenting it to Board — Document 
not registered — Failure of defendant to pay rent 
<. — Swit by Board for specific ormance —Sutt 
'. held: matntainable— Lease though inadmissible -in 
evidence, agreement to lease held was separaie and 
could be proved. indepeadentiy of lease—Suit for 
. ia ht performance—Unregistered documents affect- 
ing immovable property, whether admissible as 
- . entdence of contract... 
: „iTho: plaintiff - (District Board) advertised in the 
District Gazette thata lease for ‘cultivation of certain 
‘lands would bs put to auction, It was to be for five 
-“yéars.’ The terms on which. the lease was to be 
. granted were notified ın the Gazette. - The ‘auction 
was held and thedefendant being the highest bidder, 
` tHe Board agreed to grant the leaseto him, In pur- 
‘ guance of this contract, a muchilika was executed b 
KG oea and presented to, the District Board. 





- 


“ras not registered. The defendant failed to make 
Payment of the rent and ona suit having been filed 
“for its recovery on behalf ofths Board, an objection 
“was taken thatthe lease was inadmissible in evidence 
‘for want of registration and could not be relied upon 
“by the Board and the suit was dismissed. The Board 

~ ‘than filed a suit against defendant for specifle per- 
-“formance, The defendant contended that the suit was 
` ‘not maintainable as the lease was inadmissible in 
evidence : = | , f 

, „Held, that the suit for specific performance was 
7 maintainable. The terms of the contract were 
“advertised by the Board an the District Gazette before 
fho auction took place’and the bidder must betaken 


tothe terms which were advertised on ` 


“| 0, have ao ne eo a 1 ` a 
` “pphalf of thé Board ‘before he gave the bid. The 
| Agreement to lease was seperate and was ëntered-into 
“pon the date on whioh the, auction was gonfirmed 
134—G. L—iX 


_ 


Sue 
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the Board as a result of the bid given by the defen. 
dant. In the circumstances of the case, Aide dere 
agreement could be proved by the Board without the 
necessity of spelling it out of the lease itself, 
NIDASANAMBTLA VENKATA SESHAYYA v., DISTRIOT Boarp 

East GODAVARI Mad.465 


Religious endowment—Dedication. Sue Hindu 
Law 76 


Sus Hindu Law—Religious endowment 





ance or 
A trustee.is not a servant ofthe Devasthanam Oom- 
mittee and is dismiasible only after due inquiry into 
the facts of the trustee's conduct ; the trustee must be 
given notice of any charges against him and afforded 
an opportunity to meet them; the facts justifyi 
dismissal must amount to misconduct. The ans 
mittée du not represent the properties of the temple 
and are not entitled to possession of the templeor of 
its properties. The person who’ does represent the 
temple and the properties and in whom they are 


vested is the trustee appointed by the Committee. 
A. VBNKATAsUBBU MUDALIAR” v, Q. NaBAYANASWAMI 
OpETTY Mad.378 


Res Judicata—Appeals by both plaintiff and 
defendant—Appeala disposed of by one judgment 
—Platntt#'s appeal allowed and defendant's dis- 
missed—T wo second appeals by defendant but one 


against decree dismissing his own appeal barred 
by ttme—Certain question arisi y in plat- 
if s appeal alone and mot in defendant's—Other 


a held not barred by res judicata. 

Both the plaintiff and the defendant appealed from 
the decree of the trial Court. The Appellate Court 
decided both the appeals by one judgment and dis- 
missed the defendant's appeal and allowed that of the 

intif and though the operative portion of the 
ent which governed both the appeals was copied 

out in both the dearees, oF the question whether or 
not the plaintiff wae liable to pay anything on account 
of the redemption of mortgage arose in the plaintiff's 
appeal alone and not in the defendant's appeal. 
defendant preferred two second appeals from both 

the decrees but the appeal from the decree dismissing 
his own appeal was barred by limitation, There wag 
nothing in the decree, appeal against which was 
‘barred which affected the question how far the plain- 
tiff was liable on account of the redemption of the 


mortgage : 
Held, that*the other appeal was not barred by res 
judicata, BANKEY Lat v. Nanp Lat Oudh 771 


Mortgagor and mortgagee—D selliny pro- 
perty to M but retaining possession as tenant—M 
selling tt to P but D stili continuing in possessiBn as 
P's tenant—Sutt by P for declaration of title and 
possession, against D—Decree? for possession but D 
allowed to continue as tenant—Second suit by P for 
declaration that he 1s omer of land and for passes- 
sion—D contending that original transfer by him 
to M was mortgage—Deoree in first suit held d ot 
oar D'scontention in second suit regarding nature 
of transaction. 

,, Lhe defendant sold his property to one M; the 
defend&nt, however, remained in possession®as M's 
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tenant. M sold the property to plaintiff and the defend- 
ant continued in possession thereafter as the pleint- 
iffs tenant, The plaintiff filed suit against the 
defendant asking for a declaration that he 
was the owner of the property, for its 
possession and for arrears of rent and mesne 
profits. A decree was passed in that suit 
awarding possession of the property to plaintiff 
together with past and future mesne profits, Even 


after the decree the defendant was allowed to® 


continue on theland as the plaintiff's tenant. The 
laintiff filed a second suit for a declaration _ that 
6 was the owner of the said property and to recover 
its possession from the defendant, together with 
mesne profits. The defendant contended that the 
‘original transaction of the sale of the property in 
favour of M was'really a mortgageand got the suit 
conveited into oneforthe redemption of that mort- 
e under the Dekkhan Agriculturists’ Relief Act. 
e trial Court held that the transaction between 
the defendant and M was in the nature of a mortgage 
and that the mortgage had been fully satisfied. 
The plaintiff's claim was therefore dismissed and 
the decree of the trial Oourt was upheld in appeal. 
In second appeal the plaintif urged that the 
defendant's contention that the transaction was in 
the nature of a mortgage was barred as res judicata 
as that contention was not put forward in the first 
suit brought by the plaintiff: 


Held, that although the defendant might have 
urged in the first suit that the transaction was a 
mortgage and might have asked for the redemption 
of that mortgage, he was not bound todo so. Hence, 
it could not be held that the question regarding the 
nature of the transaction was constructively in issue 
- Inthe first suit. Even in the second suit plaintiff's 

claim for possession would not have been defeated, 
' ifthe suit had not been converted intoa suit for 
redemption, and the mortgage had not been found to 
have been fully satisfied; therefore the decree in the 
- first suit did not bar the contention of the defendant 

in the second -suit regarding the nature of the 
transaction. BALKRISHNA ABA PATIL v. QAJA JATTYA 

. l i | -~ Bom. 506 
; Suit against number of defendanta for 
, demolition of  constructions— Name of one of 

defendants struck off without taking permtssion 

under O, XXIII, r. 1, Civil Procedure Oode (Act V 
of 1908), to bring fresh suit against him—Suit 
. aganst hım ends — His subsequent reimpleading 

—Buit cannot be decreed against him—Such defen- 

dant living jotntly with other defendants in house 

sought to be demolished—Suit cannot be decreed 

ainst them also. : < 

ere in a suit brought by semindars against a 
number of defendants ag rsayas fot demolition of 
certain constructions in the sahan darwara of the 
defendants, the name of one of the defendantg is 
removed. from the array of defendants without taking 
permission of the Court ander O. XXIII, r. 142) to 
bêng fresh suit against him, the suitis hrought to an 
end against him and his aoe ear ein les dag 
means bringing a New suit against him and the suit 
cannot therefore be decreed against hım. Where 
euch - defendant 18 livin® jointly with the remaining 
- defendants in the house sought to be demolished, the 
go cannot be decreed against them also'as it would 

8 impossible to demolish the constructions againet 
the Temaining defendants and to leavethem stand- 
, WAN favour of the defendants whose name -is-Btruck 
.. OM: BALMAKUND v, PARAG NARAIN 
e 


— 
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Sale of Goods Act (IIl of 1930), 8. 56—Bayer 
breaking contract to purchase shares when market 
was falling—Seller not re-selling shares soon— 
Presumption is that seller was holding on to shares 
in hope of rise—In such case speculation is of seller 
who has to prove market price at date of breach or 
at date of sale effected as soon as reasonaply 
possible after breach. . 
The defendant offered to purchase and the plaint- 

iffs agreed to sell 200 shares in certain company 

on March 3, 1937. As a result of the refusal. of the 
defendant to pay for the shares and to take delivery 
thereof, the plaintiffe notified to the defendant by 
registered notice dated June 29, 1937, that in the 
event of the defendant failing to take- delivery of 

the shares within a week, the same would ba ld 

thereafter at his risk and account. The ‘plain 


‘sued for the difference plus interest and some other 
-charges. 


On the date of the notice the market had 
fallen considerably. The shares were, however, not 
re-sold until September 6, 1937, due to the faflure of 
the plaintiffs to give instructions to their brokers to 
sell the shares. No reasons were given asto why 
the plaintiffs waited so long: 
Held, that in order to succeed, plaintiffs had to 
show tbe market price at the date of the breach of 
sale or at the date ofsale effected as soon as rea- 
sonably possible after the breach and the aan A 
tion was that they were holding onto the shares 
the hope of a rise. In such circumstances the spe- 
culation was the speculation of the plaintiffs and not 
of the defendant Messrs. Moan BHASIN SxHARH 
AGENOY v Kaupa BAKHSH Lak. 43 


Second appeal—Error of law—Disregarding 
evidence of witness on ground that he has made 
statement which in fact is not made, is mistake 
of law. 

To disregard the evidence of a witness on. the 
ground that he has made a statement which he hat 
in fact not made, is a mistake of law. DuKbHABAD 
Nata ZUTSHI y. OoMMEROIAL OREDIT OokPORATION,: LTD 

Oudhk 521 

Error of law—To find against party because 
he has not produced some material exhibtts not ir 
his power to produce ts error of law. 4 
To find against a party because he has not pro 

duced before the Court some material exbibits whicl 

were not within his power to produce, and whio? 

would prove nothing, is obviously an „error .o 





law. DUKHHARAN Nata ZUTBH y. COMMBROIAL , ORADT 
OORPORATION L^D., Oudh 521 
— Finding of fact—Oan be rererssd whe 


vittated by error of law—ZJlnterpretation `o: 

document and giving meaning to tt, diference: 

A finding of fact can be reversed in sooni 
appeal when it is vitiated by some `error'of ” law 
It is not possible to show exactly ın theory wher 
the line is to be drawn. A mistake of law is nc 
confined to a decision based on inadmissible’ ev; 
dence, A finding of fact in order to be bindin 
and conclusive on a Oourt of second appeal mus 
be one based on evidence legally sufficient’ to sug 
port ıt. The decision of the lower Appellate Oow 
one way or the other on a point of fact mast- b 
proper and judicial. For mstance, it must conside 
all the important evidence; ıt must correctly: stat 
what witnesses said and what the documents col 
tain. There 18 a difference between interpretatjo 
of a document, and giving a meaning to it whic 
cannot possibly be given in view of the contents’ 
the documerft, for the interpretation must be 
meaning which the document can bear although < 
courge it need not: be the meaning which the Uou 


- L 
e 


Vol. 184) 
Second Appeal—concld, 


of second appeal would give to it. The Court of 
second appeal must examine the evidence of fact’ 
arrived at by the lower Oourt and if it finds that the 
desision arrived at by the Oourt below, although ` 
on, è point of fact, ia vitiated by some error of law, 
it 14. at liberty to reverse that finding. DUZHHARAN 
NANG ZUTSHI y. CQOMMHROILAL ORHDIT CORPORATION 
i Oudh 521 


———-—Finding that presumption of Record of 
Rights rebutted ified by evidence—Finding, if 
can be disturbed tn second cppeal. 

Where both the lower Courts hold that the pre- 
sumption arising from the entry inthe Record of 
Rights*has been rébutted and there is some justi- 
fication for that finding, that finding should not be 
disturbed in second appeal, although no doubt the 
mere non-payment of rent for avery long period 
is not generally ‘in itself sufficient to rebut the 


+ 


presumption arising from the Record of Rights that , 


the land is liable to assessment to rent. JoGENDRA 
Nata Roy OUBAUDHURYI v. Sáros MOHINI Dust 


Oal. 41 


Sexual offence, Sze Criminal trial - 354 
ShippIng—Bill of lading—What is, stated—Posses- 
‘sion of bill of ‘lading, whether equivalent to posses- 
ston of goods specified therein — On transfer of 
bill of lading property in goods, if passes to 
transferee—Bill af lading, when operates as 
document of title—Liabtlity of shipping company 
—M purchasing bags of foodstuff and putting them 
in lighter for transhipment to ship expected to 
arrive next day—Shtp not errtving as expected—M 
in anticipation of her arrival obtaining from 
manager of shipping company bills of lading duly 
filled—M pledging buls of lading with Bank, 
obtaining certain anount and absconding—All bags 
confiscated by Police on complaint by wunpard 
vendor of Mand ship sailing without consignment— 
Suit by Bank against Shipping Company, its 
manager,M and unpaid vendors forrecorery of 
amount — Shipping Company held oued duty to 
Bank of not issuing'bille of lading 80 long as goods 
were not on board the ship— Principle of estoppel 
held applied-and company were bound-by siatementa 
in bill of lading and were liable to` compensate 
Bank for loss caused by thetr actton—M’s fraud 
held did not affect rights of Bank—No valid charge 
held, was created in favour of Bank by pledging of 
false ball of lading — Bank held had no’ claim 
agatnst ‘goods or against unpaid vendors. i 
A bill of lading is a document of title signed by 
the shipowner or by the master or other agent of the 
shipowner which states that certain rpecified goods 
havé been shipped upon a particular ship and which 
urports to set out the terms on which such goods 
ve bean delivered to and t1eceired by the ship. 
The bill of lading is a symbolof the right of pro- 
porty in the goods specified therein. Its possession 
equivalent to the possession of the goods them- 
selves, and its transfer being a symbolical delivery 
ofthe goods themselves has by mercantile usage the 
same eftect as an actual delivery in the circumstances. 
On a transfer therefore of a bill of lading by way of 
sale, mortgage or pledge, the ‘property ın the goods 
passes either absolutely or ctherwise according to the 
intention of the parties to the transfaree provided that 
the transferor was competent to disposs of the goods. 
These attributes attach only toa true bill of lading 
and not toa false bill of lading, to. g8o0ds shipped 
„and not to goods intended to be shipped, and an 
essential condition of the operation ofa bill of lading 
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asa document of title and as a symbol of the goods 
is that the goods are on boardas the bills of lading 
certify.’ It is essential for the purpose of commerce 
that a necessary condition of the ‘operation of a bill 
of lading as a document ‘of title is the receipt on 
board the ship of the goods which the bills of lading 
cover and whichit is so declared in the bill itself, 

One M purchased in the local market some 200 bags 
of atta, and 80 bags of rice and after lodging the 
Shipping bills withthe Oustoms on January 16, he 
obtained the necessary permission to export and the 
goods were put in lighter for transhipmentto the 
ship which was expected to arriveon January 17, 
But she did not arrive as expected, and in anticipa- 
tion of her arrival, M obtained from the Manager of 
the Shipping Oompany bills of lading duly filed in 
which he pledged with the Bank the same day and 


‘on those bills of lading backed by the insurance 
. policies he obtained from the Bank Rs. 5,038-8-0 and 


disappeared. On January 18, one of the sellers made 
a complaint to the-Police of an offence of cheating 
against M with respect to the atta sold to him, and 
the Polics seized not only the atta in respect of which 
the unpaid -vendor had complained, but also the rice 
which formed part of the same consignment. As a 
result, on the 19th, the ship sailed without this con- 
Signment which was never put on board. The Bank 
sued the Shipping Company, its Manager, M who had 
absconded and the unpaid vendors of atta and rice 
purchased by M:. 

Held, thatthe Shipping Company owed to the Bank 
as an indorses of the bill of lading a plain duty not 
toissuea bill of lading for goods not on board, 
The case against the Shipping Oompany could be 
dealt with simply on the principle of estoppel. Tha 
Oompany were bound by their own statements in the 
bill of lading that the goods were received on board 
in apparent good order and condition although they 
were not received on board at all. The Bankin 
consequence acted to their detriment in advancing 
money to the shipper M and the Shipping Company 
was liable to compensate the Bank for loss suffered 
by their action. Ordinarily the measure of damages 
was the value of the bills of exchange drawn against 
the bills of lading. Neither the shipping documents 
nor boat notes were documents of title and even if the 
shipper M had defrauded the Shipping Company, the 


‘fraud did not affect the title of the Bank, they being 


‘ goods were then or in future. 


indorsees for value without notice. No valid pledge 
in favour of the Bank was created when the bills of 
lading were pledged with the Bank in exchange for 
their advance. Apart from ‘the pledge of the bill of 


‘lading there‘was no bailment to the” Bank and the 


Bank had no claims against the goods in possession 
of the unpaid vendors or against the unpaid vendors. 
The Bank was pot concerned in w possession the 
Even ifthe Bank had 
a claim against the unpaid vendors, this would not 
prevent them enforcing their undoubted claim against 
the shipping company. Fram MALABAR BTBRAM3AIP 
Oo. v OUHNTRAL BANK oF INDIA, Lp. Sind 226 


Societies Registration Act (XXI of 1860), 8. 20 
—Scope of. . . 
When once registration of a society has been 
effected, the, provisions of the? Societies Registiatio» 
Act will apply, and such bye-laws as are inconsistent 


with them will become inoperative RADHA Swami . 
BATSANG SaBaa y. TARA OnAND All. 293 
Special Marriage Act (ill 011872), 8. 2— 


Marriagg celebrated under Act between a Hindu 
and a ‘person not professing to follow any rel ] 


lêri 
Special Marrlage Act—concld. 


. is null and votd—Sutt do declare that such marriage 
is null and void can be brought in High Oourt in 
its, Ordinary Original Civil Jurisdiction. : 
According tos 2, Special Marriage Act, two olaases 
ot persons only may be married under the Act, vis., 
(1) persons who ‘do. not profess any of the religions 
mentioned in the, first. part of a 2, and (2) persons, 
each of whom “professes one or other of the four 
religions mentioned “in-the second part of the section. 
There cannot, therefore, be a marriage celebrated 
under the Act between a person who professes the 
Hindu religion and a person who does not profess any 
one or other of the following fcur-religions, vis. the 
Hindu, Buddhist, Sikh or Jain religion, A marriage 

between such paities is null and void and a suit for 
a declaration that such a marriage ia null and void 
can be brought in the High Oourt in its Ordinary 
iginal Civil Jurisdiction, Ratan Banari DATTA V. 
MARGARHTHA HEH Mi Oal.835 


Stamp Act (ll of 1899); 8. 36—Ezxpression “ ad- 
mitted in’ evidence,’ meaning” of--Oourt, whether 
must have admitted document after consciously ap- 
plying us mind to question of its' admissibility. 

here is nothing in s: 36, Stamp Act, to'watrant 
the conclusion that the section has’ application only 
to cases in which the Court has itted the 
document -after “ consciously " applying its mind to 
the question of ‘admissibility. Under 5 36 it 
matters nothing whether the document. was wrong- 
ly admitted or rightly admitted or admitted without 
objection or after hearing’ or without hearing such 

objection. Ifno objection to the admissibility of a 

document on the ground of insufficiency of stamp 

is raised before the document is admitted in evi- 
dence, such objection cannot subsequently be raised. 

M. K. Lopai vi ZIA-UL Hag All. 687 


Succession Act (XXXIX of 1925),ss 276, 284, 
285, 286—Apopltcatin for probate— Until caveat 
supported by affidavit has been entered by person 
opposing it, there is no contention and no suit 
within meaning of 8. 10, Civil Procedure Code 
(Act V of 1908). 

The provisions of the Succession Act clearly 
contemplate that the entry of a caveat must be 
made by any person’ who wishes to oppose the 

rant of probate, and that’ until such caveat hag 

een entered gnd supported. by an affidavit, there 

_ is no contentious proceeding and no suit and no 

defendant within the meaning ofs. 10 of the Civil 


Procédure Oode. Mrs. Viornt Pararson v. Mrs. 
ADELAIDE ELIZABHTHA Forsrs Oudh 635 


—.8. "304 —"“Payment in due course 
administration" — Executor de 
possession of stock-in-trude of deceased and 
distributing rateably the sale pr®ceeds among 
creditors of deceased and also paying their own 
debts —Other creditor, tf entitled to rateable share 
in those assets. proportionate to his debis in 
comparison with debts of others. l 
Po the extent to which the payments of valid debts 

of the deceased are made proportionately t® the assets 

available, those payfientsare made “in due course of 
administration”. But where certain creditors are 
paid more than the rateable share due to them having 
regard to the claims of other, creditors who are not 
pgid at all, to that extent the psyments.are not in due 
course of administration, and the executors de scntort 
are liable to be required to refund the excess, 
- Where the defendant, "who takes’ possession of tlie 
stock-in-trade of the deceased, distributes it*rateably 


‘among Edme of hjs creditors and pays off their’ debts 
-= e 


res of 
son tort taking 
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without including the petitioner as one of the creditors, 
the latter is entitled to a rateable, share in those assets 
prcportionate to his debt in comparison with the debts 
of other creditois and the defendant is liable for the 
assets after deducting payments made to the rightfai 
executor or administrator aid payments made in due 
course of administration PANUBOLU SHsHIAH 9. 
AYITHA RAMIAH Mod. 843 


e Sults-Valuation Act (VI! of 1887), 8. 11—Trial in 


Court.not Aaving large enough jurtsdiction— Whe- 

ther there ts prejudice. i 

Where the under-valuation has not prejudicially 
affected the dispcsal of the suit’ on the merits 
there is no prejudice merely’ by reggon of a 
in a Court not having large enough jurisdic 
tion. ALLau BAKHSBH v,Satvsi Manaras Lah. 810 


Summary trial, Bes Uriminal trial + 458 
Tea Control Act (VIII of 1938),8. 14 (2)}-. 
Fixed for one year after investigation’ Oom- 


mittee" —Ndturé of investigation edplained. “~~ 
The use of the term “investigation” in connection 
with the ascertainment of the crop basis.ofan estate 


- suggests the necessity of caréful scrutiny by thé Oom- 


mittee of the statements furnished by an estate in sup- 
port of its application by an export quota. Whether or 
not an investigation had been held would be a question 
of fact to be determined as it arose, in the light of the 
circumstances of each ‘case. Mere acceptance, with- 
out any detailed examination, of the original state- 
ments submitted by an estate in support of its ap- 
plication for a quota under rT. 3 of the rules under 
s, 23 of the Act of 1933 would not ordinarily connote 
the idea of “investigation”. If, however, the accuracy 
of these statements had been questioned by the Com- 
mittee and the estate had been required to supply 
further information under sub-s.(1) of a 20 of the 
Act; or ifthe Committee had directed an inspection 
of the estate forthe purpose of verifying the original 
statements and, asa result of the further information 
thus obtained if the Oommittee had fixed the crop 
basis for the estate, it might in such cases, be rea- 
sonably held that the crop basis had been fixed after 
investigation by the Committee. SuNDAEPUR TEA 


4 


Estata v. INDIAN THA Licgnsina Commitrag 


Oal. 745 

———— 8, 14 (2), 8chedule—Crop basis or tea 

éstate after enactment of Aci of 193%, how to be 
ascertained, stated, 


4 


In order to ascertain precisely what the ae 


Bre requiredto dofor the purpose of calculating 


crop basis fora tea estate after the enactment of the 
Tea Control Act of 1938, (1) it is first necessary in 
view of the &cheduleto the Act, to see what was fhe 
crop basis which was ascertained for the tea estate for 
the financial year 1937-88; (2, it must then be ascer 
tained whether any higher figure has been fixed for 
any year after investigation, by the Committee; (3) it 
must then be seen whether the crop basis figure for 
any of the years pievious to 1937-38 had been fixed in 
accordance with the rules ander the Tea Control Act 
of 1933, and lastly, (4) ıt must then be ascertained 
whether the tea estate igentitled to any addition of 
an allowance for special hardship determined under 
rr. 4 and 5 framed under s. 33, of the cld Tea 
Qontrol Act, 19338. Sunparpor Tra Eistata v, INDIAN 
Tra LIOHNSING QOMMITTAB Cal. 745 . 
- Schedule— Initial crop basis figure under 
new Act howedetermined explained. . | 
The concluding words of al. 1 of the Schedule to | 
Tea Control Act, must betaken to govern the whole. 
of ihe clause and not merely the second alternative 
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mentioned in the clause, It follows therefore that 
the initial orop basis‘ figure-to be determined under 
cl. 1 will be either the crop basie for 1937-38 or the 
‘highest crop basis figare for any preceding 
"fear whichever be higher plus, in either case, any 
dship allowance which may have been allotted to 
` ‘the tea estate in the yearin question. 

{Intention of Legislature in granting hardship allow- 
ances, under the oldand new Act explained} SuNDAR@ 

' PUR Toa ESTATR v. INDIAN TAA LICENSING C'uMMITTER 


l Cal. 745 
Tort. Sma Malicious prosecution 637 
w Defamation. Bun Defamation 637 


t 





"— ; Malicious proceedings. Sas Malicious pro- 
`- ceedings ' 485 
—+v—— Malicious prosecution — Defendant applying 
i ror prosecution of plaintiff under s. 811, Penal Dode 

. €Act XLV of 1860)—Enguiry under s, 416, Criminal 
- Procedure Code (Act V of 1898), instituted and con- 
ducted by defendant against plainti#{— Plaintiff, 
on notice, appearing before Magistrate — Magistrate 
refusing to make complaint—Proceeding, held 
amounted to malicious prosectition—Finding on 
ion of reasonable and probable cause, is one of 


aci, - 

A finding of the lower Appellate O.urt on the 
question of the absence of reasonable- and probable 
cause is a question of fact, and therefore it is not 
open fora paity to argue this question before the 
High Oourt in second appeal. 

A Notified Area Committee prosecuted the defend- 
ant under s. 185, U. P. Municipalities Act, for a 
“house which he had built. That case was dismissed 
for want of prosecution. Subsequently, the defendant 
made an application to the Magistrate who had tried 
that . suit for prosecution of the Obairman of the 
Notified Area Committee, under s. 21!, Penal Code 
The Magistrate held an inquiry unders 476, Criminal 
Procedure Code, and issued a notice, tothe plaintiff 
and in accordance with that notice, the plaintiff 
appeared before the Magistrate The inquiry was 
conducted by the defendant against the plaintiff. At 
the conclusion of that inquiry the Magistrate refused 
to make a criminal complaint against the plaintiff 
and the proceedings terminated: 

_ Held, that these proceedings conducted by the defen- 
dant against the plaintiff in the Court of the Magis- 
trate constituted a Poe enion within the meaning 

-of “damages for malicious prosecution.” DHARAM 

NATE y, MOHAMMAD UMAR K: AN: All. 247 


— — Vicarious liabtlity—Hospital maintained for 
2 public benefit out of public revenues—Tort by ser- 
vants— Liability of Secretary of State. 

In maintaining s-hospital for the benefit of the 
public at the expense of the: public revenues, 
the Government is discharging a proper func- 
tion of Government, and hence the- Secretary 
of State isnot liable for the torts of his servants 
employed in the hospital. ETTI v. SEORBTARY oF 
STATH: | Mad. 887 
Trade mark—Difference between descriptive and 

distinctive irade mark—Trader adopting distinc- 

tive trade mark, if entitled to protection—Suit by 
him for passing-off—He should only prove likeli- 
hood of deception of purchasers by markused by 
defendant—Actual deception need not be proved 
ere a mark or phrase merely describes the 
quay -or origin of an article suchas “Custard 
owder", “Malted: Milk”. or “Gripe Water” it is not 
capable of distinguishing the yoodsof onemaker from 
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KAN Lys v .Saw Kyong SANG 
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Trade mark—coneld. 


those of others; but a mark is distinctive where it 
points to the goods of a particular person ag for in- 
stance inthe cases of “Lifebuoy” soap, “Wincarnia” 
or “Three Nuns" tobacoo. í 

Tf the mark or desigu bea distinctive one, the trader 
who adopts it ig entitled to protection directly the 
article,; having assumed a vendibla character, ig 
launched upon the market. As between two com- 
petitors who sre each desirous of adopting a mark 
which is distinctive in character, it is entirely a 
question :f who gets there first. In the case of dis- 
tinctive marks all that is necessary for the plaintiff to 
prove is that the mark used by the defendant ig 
likely to deceive purchasers of the class whs buy the 
goods bearing the plaintiffs mark, and jt is not 
arpa to prove actual deception. Gaw Kan LY 
v. Saw KYoNE SAING Rang. 167 FB 


Passing-off—Law as to, in Burma—Suit 
for infringement of trade mark, if maintainable. 

In Burma there is no statutory provision for the 
registration of trade marks and no action can there: 
fore be brought for infringement of a trade Mark, 
but the Courts entertain passing-off suits. Gaw 


Rang. 167F B 





Trade name—Similarity—Suit for injunction— 
Kssenttals—Simtlarity in names held did not deceiva 
public or cause confusion—Platintiff company held 
not entitled to injunction. 

In a suit by one company for an injunction 
restraining another company from carrying on busi- 
ness under similar name, it 1s not sufficient to show 
that there is a similarity of names but it must also 
be ‘shown that there is a reasonable probability 
that the use of the name would result in the de. 
fendant appropriating the material advantage of 
the plaintiff's business. Before the Court will grant 
an injunction, a very high standard of affirmativa 
proof is required t establish the plaintiffs’ case or 
that the similarity of the names is of itself suffici- 
ent. l ' 

The plaintiffs, the Asiatic Government Security 


’ Life Assurance Co, Ltd, sued'the defendants, the 


New Asiatic Life’ Insurance Oo, Ltd. claiming an 
injunction restraining’ the defendants from carrying 
on business, etc., under the -name~of “ The "New 
Asiatic Life Assurance Oo, Ltd” or any othername 
which included the ‘ward “ Asiatic’ which was 
likely to deceive or mislead the ~ public into ‘the 
belief that the defendants’ company was thé -same 
as the plain'iffs' company. In the plaint the 
plaintiffs alleged that their name, and particular] 
the word " Asiatic,” had come to be’essociated with 
the plaintiffe’ company’ in the minds of the public; 
that the dèfendants' name substantially was the 
same as that of the plaintiffs’ company and was a 
colourable imitation of the plaintiff company's name 
and that the defendants’. name was calculated to 
deceive the public and that considerable confusion 
was likely tu be caused by a similarity of the 
names ° There was no evidence that anybody was 
misled or any expert confusdl: but on the contrary 
there was evidencs that the plaintiff company. had 
prospered : A @ 
Held, thut the defendant company’s name was not 
calculated to deceive or cause confusion bereen 
the two companies and thus to divert business from 
tle plaintiffs tothe defendants. The plaintiffs were 
not, therefore, entitled to an injunction. AB8IATIO 
Govainmant SBOURIŞY Lira Assvranos' 0o® LTD: v 
New Asiatic INBURANOK Oo., LD» 
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Transfer of Property Act (IV of 1882),s. 10— 

Partition deed between futher and sons providing 

that certain houses should be held by them aa 

tenants-in-common—Sons restrained from aliena- 
tion —Restriction held roid, 

Father and his sons executed a deed of partition. 
The deed provided that threo houses (which had been 
used as the family residence) should be held by the 
members of thefamily as tenants-in-common, but no 
member during and after the lifetime of the father 
should have the right to dispose of his share toa 
stranger. The deed, however, gave a right to sell 
within the family at a maximum price which was 
far below the real value of the share of each son. There 
was no obligation to buy at that price: i < 

Held, that the restriction amounted to an absolute 
restriction on alienation and was therefore void 
under 8. 10, Transfer of Property Act TRIOHINo- 
POLY VARTHAGA SANGAM, ITD. v. T. N. BHANMUGHA- 
BUNDARAM |, Mad 3878368 
s. 3S9—Rigkt of maintenance of married 

daughter—Transferee, if should inqutre into. 

A married daughter ordinarily has no right of 
maintenance out of the property left by her father and 
it isnot a circumstance which ordinarily would he 
enquired into bya prudent transferee. RENUKA Bata 
Dasr v. NAGENDRA Nata Das Cal. 518 
s, 41— Applicability to Oourt sales, 

Section 41, Transfer of Property Act, applies only 
to.voluntary transfers and has no application to 
Court gales. BALA RAMCHANDRA KOMTI v. Konpoo 
Jaana WADHAT f l Nag. 797 
8. 52—Applicabi'ity of 3.52 to involuntary 

sales. . ; ; 

It is true that though s 5’, Transfer of Property Act, 
does not, jin termB, appiy to a sale in invitum, its 
principle has been extended to involuntary trans- 
feras. RENUK BALA Dasi v. NAGENDRA Nata Das 

l Cal. 518 
8. 52—Mortgage prior to suit for enforce- 

ment of charge for matntenance—Mortgage sale 

during pendency of suit—Purchaser is not hit by 
doctrine of lis pendens. 

A purchaser at a mortgage sale purchases both the 
rights of the mortgagee and the mortgagor as they 
stood at the date of the mortgage. 

Where therefore a mortguge of certain property 
js.executed before a suit for pana ang, aaa of 
maintenance on such property is instituted and the 
mortgage sale takes place during the pendency of sach 
- sujt, the purchaser at such sale is not hit by the 
doctrine of lis pendens. RunukA Bara Dasi v. 
NAGENDRA Natu Das : Cal. 518 
§.52—Mortgagor leasing out mortgaged 

rty tothird person during pendency of 
mortgage suit—Property subsequently soldto mort- 
gagee at private sale and decretal amount paid 
out of sale consideration—Lease, if invalid under 

a. 53. 

A mortgagee brought a suit to enforce the 
mortgage aud obtained a decies. During the 

dency of the suit the mortgagor executed a lease 

of the mortgaged property in favour of a third 

*The property was subsequently sold to the 

mortgagee at a private sale and the entira deSretal 
amount was paid out of the sale consideration: 

Held, that the lease executed by the mortgagor 
was now invalid under the pidVisions of s. 52 inas- 
much as the execution of that lease did not affect 

















the rights of any party to the mortgage suit Ram 
OHANDEB v. MAHARAJ KUNWAR All. 367 
.8.53-A, Sen Family arrangement 91 





- s. 53-A—Benefit allowed only as defence 
and not tis attack. 
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- 


Section 53-A, Transfer of Property Act can be used 


only as a shield and not as a sword and itis not i 


possible for a person who is entitled to the benefit of 
that section to bring a suit as plaintiff for the parpose 


of enforcing his right ander that section. Kassr Nata | 


we 


TEWARI v. MAKOHHAED TAWARI All. 233. 
---——- 8, 53-A—Lease of certain prope not 
executed according to provistons of law— 


gain possession of property—Part of property 
emolished by lessor—Suit by lessee against lessor 
for injunction restraining him from interfering 
with lessees rights in property—Lessee relying 
upon s. 53-A—Lessee although plaintiff, held, could 
rely upon 8. 53-A and suit was mafniainable, ° 
Where a person has been party toa transfer 
which is invalid because the formalities of the law 
have not been complied with, then that person is 
to be debarred from enforcing, as against —his 
transferee, any right in respect of the property of 
which the transferee has taken orcontinued in pos- 
session. In other words, the intention ofthe Legis- 
lature in enacting 8. 53-A, Transfer of Property 
Act, plainly was that the transferor was not to. be 
entitled merely because the transfer was invalid as 
the result of a non-compliance with the formalities 
of the law to enforce, as against the transferee, A 
right which the deed of transfer was intended to 
convey. 
The 
properties. The lease was duly registered. 


laintiff had obtained a lease of certain 
It was 


however, not eigned by both the lessor and the : 
lessee in accordance with the provisions of s. 107, ° 


Transfer of Property Act. Nevertheless, the plaint- 
iff had obtained possession of the. subjects leased. 
While the plaintiff was thus enjoying the property, 
the defendants who had subsequently purchased 
the property from the lessor demolished part of the 
property. Plaintiff brought 8 suit for injonction 


restraining the defendants from interfering withthe . 


rights of the plaintiff as lessees. He relied upon 
the provisions of s. 53-A, Transfer of Property 
Act, and pleaded that though the lease was invalid, 
defendants were not entitled to eject him by a pro- 
oess of lawor otherwise : 

Held, that in fact’ the defendants were seeking to 
assert rights covered by the contract. The plaint- 
iff sought merely to debar them from doing so; and 
was thus merely seeking to protect his mghts. In 
e sense, in the proceedings he was really a defend- 
ant and there was nothing in the terms of s 53-A, to 
digentitle him from maintaining the suit. 
OyaNDER © MABARAJ KUNWAR All. 367 


—§— 8. 53-A -Suit under 0. XXI, r. 103, Civil 
Procedure Code (Act V of 1908)—S. 53-A, if. can 
be availed of by plaintif —Held on facts that 
plaintiff could reat her case on 8. 53-A—That 
receipt for earnest money was suficient for pur- 
poses of a. S3-A. j 


Raw - 


Section 52-A, Transfer of Property Act, is avail- . 


able by way ofdefence only. A suit under O XXI 
r. 103, Civil Procedure Oode, is a suit by way ‘of 
defence and hence in such a suit the plaintiff who 
seeks to protect his rights is entitled -to rest his 
cise ons. 53-A, Transfer of Property Act - i 
One H wasa tenant of a house owned by Y. Y. 
rued H for ejectment aud arrears of rentın May 
1936 and a compromise decree was passed accord- 
ing to which H wasto vacate the house by August 
31. He did not vécute, and on teptember 17, Y 
applied for executicn of his 


decree for ejectment. : 


bulecquertly F, tLe wile ci H- entered into an 


~ Vol. 184] 
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agreement with Y for the purchase of the house 
occupied by H, for certain amount and on September 
26, paid Rs. 500 as earnest money and obtained 
_ Teceipt. F then began to exercise the rights of an 
..owner. On September 29, she issued orders for 
the repair of the house and she let out a portion 

. . of the house from October 1, and since then recover- 
ed rent. In the following yearshe paid Municipal 

taxes, On October 1, Y ales the same house to B 

on the allegation that there ‘was breach ot 

by F in not getting thesale-deed registered. What 
‘KH did subsequently was to obtain substitution of 

his‘name in the execution proceeding against H on 
“ei? decres fore ejectment, F raised objectidns to 

the application for substitution. of names and as 
` «they were rejected, she brought a suit under O. XXI, 

r. 103, Oivil Procedure Oode and relied upon s. 53-A, 
Transfer of Property Act. The receipt for the ear- 
net money gave details of the agreement, did not 
refer to any other agreement, and gave the boundaries 
-of the house eold It did not, however, say when 
the formal contract was to be executed, and it did 
not say when possession was to be taken: 

Held, that it was open to F to rest her case on 
B. 53-A of the Transfer of Property Act, even though 
. ahe was a plaintiff. The receipt for the earnest 
‘money was sufficient for the purpose of s, 53-A 
Transfer of Property Act and the conditions o 
s.53A had been satisfied. Firpos Japan v. DR. 
MUHAMMAD YOUNIS Oudh 401 
8. 53-A—Whether retrospective. 

Bection 53-A, Transfer of Property Act, has no 
Tetrospective effect. Batpay Sina@y p. MUHAMMAD 
AKHTAR Pat. 504 

8. 58—Mortgage is transfer of proprietary 
rights when mortgagor is owner of such rights. 

Transfer of Property Act in dealing with the 
. definition of mortgage ın 8. 58 does lay down that a 
mortgage is a transfer of the proprietary rights in 
a cass where the mortgagor is the owner of such 
porriela rights and makes a mortgage of them. 





feourse, other rights than proprietary rights may 
also be mortgaged, BALBHADDAR SINGH y. RAGHUBIR 
- .BINGA All. 418 


La 





8. 58 (b)—Unconditttonal [covenant to pay 
—No delivery of possession—Foreclosure proceed- 
ings notcontemplated —Trime allowed for payment 
of debt—Morigage held simple and personal lrabili- 


ty of mortgagor existed unless there was specific - 


contract to contrary. . i 
It is settled law ‘that a covenant to’ pay must 
"be implied in every transaction of loan and unless 
. there is some specific condition. in'the bond absolv- 
ing the borrower from liability to re-pay the loan, 
he must be held liable on the implied covenant. 
: In æ mortgage-deed there was an anconditional 
covenant to re-pay the loan. There was no delivery 
of possession, nor was the possession to  be-deli- 
< vered., under any contingency. Foreclosure pro- 
ceedings were neither contemplated, nor-actaally 
_ resorted to. Time was allowed for the payment of 
the debt sesured under the deed, and the: penalty 
- for the non-payment was the liability for inter- 
> ` ai { - 


Held, that the mortgage. was simple mortgage 

_ within the meaning of s. 58 (b); of Proper- 

ty Act, and:the mortgagor was - personally liable 

unless there was speco contract to the con- 
trary, HAJI Kaan’Gut Kuan. v. OHOTU Ram 


—— ss. 59-A, 68 (1) (0) 
subsequent. purckaser 


~ imeludes 


= 





“Mortgagor," whether 
i) ae || aye. tes -r> : 
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. visible one in which the mortgagees hold 


- of maintenance, again apply for the sale o 
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Transfer of Property Aot—contd, 
The word ‘mortgagor’ in s. 68 (1) (c), Transfer of 


Property Aot, must include the subsequent purchaser 
of the mortgaged property. HARIDAS v. JAGANNATH 
Das Nag. 579 





ss 60, 67 (d)— Mortgage ts indivisible and 
co-mortgagees holdas tenants-in-common. 

Where the mortgage consideration proceeds from 
different sources, but one lump sum isisaddled Zon 
the entire estate, the mortgage is a joint and indi- 
aB ten- 
ants-in-common. BHADABHHO Rao v. ROOPOBANE , 


: ' : Nag. 719 
— 88. 60, 67 (d)—One of three mortgagees 
' acquiring share tn mortgaged property without ‘con- 
sent of others—Mortgage, -whether split wp—Co- 
mortgagees, tf can proceed against entire property. 
Where in a case one of the three mortgagees 
acquires in part a share in the mortgaged property 
without the consent ofthe other -mortgagees, the 
mortgage is not split up so far as other mortgagees 
are con and they are entitled to proceed 
against the entire property. Such a mortgages 
cannot be placed in a better position than an in- 
nocent purchaser of property burdened with a 
mortgage about which he knew nothing and the 
fact that he expanded money to the full value of 
the property does not save him nor does it operate 
to the ‘prejudice of the other mortgagees. SADASHEO 
Rao vt RooPOHAND Nag. 719 
s8 67, 100—Decree in favour of Hindu 
widow for future maintenance making tt charge 
on property dn possession of members of her 
husband's family—Property sold in execution 
subsect to her right—Again default in payment— 
Widow, if can again apply for sale of that pro- 
perty without bringing sutt under 3,67—O, XXXIV, 

r. 14, Ctvil Procedure Code, whether bar. 
Where a decree in favour of a Hindu widow for 
future maintenance has made future maintenance 





- a charge on the immovable property in possesgion 


of the members of -her husband's family and the 
property is sold:in execution of that decree’ 
subject to her right of future maintenance, the 
widow can, when there is again default in payment 
that 

roperty without bringing -a suit under s. 67, 

ransfer of Property Act, because the property has 
not been made security for the payment of money 
of the widow ‘by any act of parties or by operation 
of-law. .It is only by virtue of a decree that a 
charge has been created on certain specified 
immovable properties, - Order XXXIV, r.. 14, . Oivil 
Procedure Code does not affect' her in any way, for, 
if her status is deemed to be that of a mortgagee, it 
is obvious that the decree for the payment of 
money which she obtained is not in satisfaction of a 
claim under- the mortgage because, prior to the 
decree shehas no charge on any immovable pro- 
perty and it 1s only by virtue of the decree that for 
the:hrst time ‘she acquires a charge. Under the 

rovisions of O. V,r. 14, Oivil Procedure 

de; mortgagee can have the’ mortgaged pro 


sold'in’ execution of the deareson a claim whi 

is not connected with the mortgage. DURGA, Prasat 

v. Tursa KUAB © -e ‘°:- AU. 626 
8. 67-A—Sdope : 0f— Person -executt two 





“consecutive mortgages tn roe of samé morigagee 
—Presumption—S.- 67-A applies only if Mit on 

: both ‘mortgages can be brought in same Court. 
“ Where a person déxecutes two mortgages one after 
the @ther,’ in favour of the same mortgagge, then, 


` unleas'there -is something in the. Beoond deed or 


~ 


lr. 
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mortgage to. show a contrary intention, the mort- 
gagee must be: presumed to have intended to keep 
the earlier security slive for his own protection 
and prima facie the provisions of s, 67-A, Transfer 
of property Act, are applicable in such a case. 
rovisions of s. 67-A, have, however, no 
application unless a suit on both the mortgages can 
be brought in the same Court, Daw Kyin v. Ko Ba 
Rang. 284 
s. 67 (d). Sa Transfer of Property Act, 
1882, s. 60 - 719 
s. 67 (d)—Severance of interest tn mortgage, 
whether requires consent of all parties concerned. 
Severance of interest as provided by s. 67 (d), 
-Transfer of Property Act, is nothing buta special 
application of the ordinary law of novation and 
requires. as a pre-requisite the consent of all the 
parties concerned and unless a co-mortgagee con- 
sents.to,such severance or doss some act whioh 
.under tbe law effects a severance, the usual rule 
about the integrity of the mortgage must be observ- 
ed. SapassRo Rao 9. ROOPOHAND Nag. 719 
8, 68(1) (C). Sen Transfer of Property Act, 
1862, s. 59-A : 579 
— , 68 (1)(c)—Liability of mortgagor under 
8.68 (1) (c)}—Value of materials removed by him 
resulting in depreciation 18 no criterion 
Under s. 68 (1) (c), Transfer of Property Act, 2 
mortgagor is liable to the extent to which the 
security: has been rendered insufficient. The cost 
of materials removed by the mortgagor, resulting 
in the depreciation of the security is not the 
criterion. Haripas 0, JAGANNATH Das Nag. 579 
——8. 83—Depostt by mortgagor — Mortgagees 
failing to. withdraw—Subsequent application by 
them—Money still lying in Court—Whether fresh 
tender—Tendser with condition—Validity—Mort- 
gages, tf:must fulfill condition. 
_ The mortgage mas a usufructuary one. The mort- 
gor deposited.the amount due under s. 83 of the 
nsfer. of Property Act. Notice was served on 
the. mortgagees. On the date fixed for their appear- 
ance, June 13, only three of them appeared, As the 
.Oourt could not make over the amount deposited 


The 

















unless all the mortgagees appeared, the Court fixed . 
June 24 for proof of service On thatday service - 


œf notices was p . The Court then passed the 
following order.; “ The case is disposed,of.”’ Sub- 
pequently.the mortgagess applied: to withdraw the 
deposit i The mortgagor objected that they were not 
entitled to withdraw it unless,they were prepared 
to give him ,khas possession of the bakasht ` lands 
which were. the subject-matter of. the mortgage. 
T'he Oourt. called upon mortgagees to execute a re- 
conveyance in favour of the mortgagor and this 
was done. The mortgagor objected to ghe deposit 
‘being made over tothe mortgagees unless he should 
-be given khas possession : : 

Held, that what the Court meant by the order 
that “ the. case is di of was that as the 
mo ee had not accepted. the deposit, the case 
was disposed of. Till that date the money gemajn- 
ed the property of the, mortgagor. From , the peti- 
etions filed by the parties it appeared that the 
mortgagor consented to the amount that belonged 
-to hik and which was in. 

‘as a fresh. tender of the mortgage dues. 


But it, was 
subject to a condition, namely, that he Pioda be 


given khas possession of. the bakasht < lands. 
Section 83, Transfer of Property Act, did not contem- 


it ofthe amount byt even 


plate a, conditional .de 
Mite ide ide valid, ib. oonld not 


posit. wag considered Ag 
e ° 
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“in effect”. 


urt, being , considered . 
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be treated as if the condition attached to it did 
not exist. The matter having already been disposed 
of, the mortgagees were entitled to accept: the money 
only subject to the conditiou but were not entitled 


to ignore the condition  DHANUKHUDHARI , SINGH v, ' 


JBTHAN SINGH Pat, 225" 
8. 92—Whether refers to. mortgagee whose’ 





mortgage is redeemed by mortgagor with money ` ` 


advanced by mortgagee himself ' “- 
®Sectioh 92, Transfer of Property Act, does, not 
refer to n mortgagee. whose mortgage has been re- 
deemed by the mortgagor with money whichi, has 
been obtained from the mortgagee himself. Surya 
NARAIN AOHARYA v. Ram TARBAK Misga Pat. 825 
F 8. 100. Sus Transfer of Property 

` B. 67 


U. P. Agrioulturists’ Rellef Act (XXVII of 1934), 
s, 2, cl.10(a)—Fresh promissory note executed 
after coming into force of, Act in sattsfactton® of 
previous note executed before Act—Second transac- 
tion, whether loin within meaning of s. 2, cl. (10) (a). 
The definition of loan in s. 2, ol. (10) (a), 

U P. Agriculturists' Relief Aot is not confined only 

to those transactions in which “an advance in cash 

or in kind“ is made. The words “in substance” 
in s. 2,cl (10) (a) are important and they mean | 

What the Court has to see is whether 

the transaction‘in substance’ is a loan or not. ‘, 
Where a person had executed a promissory note 

some time before the Agriculturists’ Relief Act 
came into force and after that Act had come into 
force, he executes a fresh premissory note in satis- 
faction of thedebt dus on the first promissory 
note, the second transaction is “in substance a loan” 

and falls under ‘loan’ as defined in s. 3, cl. (10) (a) 

although there is no fresh advance when the 

second pro-note was executed. Baus San v. RAGRUBIR 

BARAN All. 847 

8. 3—Discretion of Court not to allow 
instalments in proper cases—Held, that Court 
exercised discretion properly. l eee a 
| The words “unless for reasons to be recorded it 

directs otherwise” in s. 3.01), U. P. Agriculturists' 

Relief Act, clearly show that the section gives disore- 

tion to the Court not to allow instalments in some 

cages in which, it considers there are reasons for not 
allowing them. E Cs 

. Where ina cage the Judge refused to allow instal- 

ments to the debtor on the grounds that though the 

mortgage bond was executed nineteen years before 
the suit, the mortgagor did not pay a single pie.to the 
mortgagee and that the mortgagee had already 
remitted a large portion of the amount actually due, to 
him on the bond: ier 

Held, that the Judge exercised _his discretich 
under s. 3 of the. Act properly. Latta v. AVADH 

NAREBH BINGE : _ + . ,- Oudh443 

———8. 5 (2)—Case falling under, suba. (2) of 
s. 5-—-No.reviston under s. 115, Oivil Procedare 
Goas Sead of. 1908), ltes. . ; 

‘he -words “the decision ofthe Appela 
shall be send in, sub-B. (2) toa. 5,0. P. : re 
turiste’ Relief, Act, preclude not only a second ap- 
peal but a revision also. The concluding sentence 
in sub-s. (2) does,.by mecessary implication, divest 
the High Court. or.the Ohief Qourt of the revisional 





a td 


Uode, in cases, falling under s. 5 (2) of the U. P; Agri- 
culturiste’ Relief n Act. T ace. eh 


PRASAD ,. Oudh 768 FB 
———-8, 33. Sax. Usurions Loans Act,- 1918; 8. 3 
as amended by U. P, Act, 1984 0), -565 


Aos, 18829" 
626 . 


. jurisdiction conferred by s. 115, Oivil Procedure , 
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U. P.Encumbered Estates Act (XXV of 1934), 
88. 4, 6—Jurisdiction of Special. Judge under Act 
—Special Judge, if can entertain question whether 
application forwarded to him under s. 6, has been 
made according to provisions of a. 4. | 

._ The question whether an application under s 4, 

:U, P. Enoumbered Estates Act, is a valid applica- 

tion or not is a question within the exolusiye jurisdic- 

. tión of the Collector and the Special Judge, to 

.whom the application under s. 4 ig forwarded by 
im has no power to sit in jud 

of the Oollector forwarding the application. The 

urisdiction of the Special Judge under the Encum- 
ered Estates Act is limited to matters provided for 
by es. 8to ‘0 of the Enoumbered Estates Act. Tha 
agordon whether sm application has been duly made 
accordirfg tothe provisions of sa. 4 isa matter which 

Cannot baentretained by the Special Judge. AHMAD 

Husain Rizvi v ATRAR ALI Oxudh 312 

=8.7—8uit against landlord for arrears of 
rent in respect of ex-proprietary holding—Whether 
canbe, stayed under s. 7, 
i ion 7, U. P. Enoumbered Estates Act, is 
not intended to deprive a landlord of its benefits 
in respect of debts inourred by him qua tenant 
merely because the applicant is referred to in that 
section as “landlord”. The words “ any public 
or private debt" in s. 7 (1) (a) are very wide, 
ey cannot be reetricted to cases in which 
a liability as been incurred by a land- 
lord by virtue of his position ag such. A suit 
therefore pendingin Revenue | 'oart against a land- 
lord for recovery of arrears of rent in respect of 
an ex-proprietary holding can be stayed under a. 7. 
Moc. Canis o. LEK: RAJ Oudh 422 
8. 9 (3)—Debtor not giving full address of 








creditor as required by a. 8 11) (d)\—As result 


registered notice not delivered to creditor—Creditor 
filing statement after period provided in’ s. 9 (3)— 
Court, tf:can extend time and -allow claim to be 
admitted. 
- The provisions of sub-s. (3) of s 9, U P. Encum- 
bered ates Act'do not come into operation unless 
the applicant has given sufficient particulars (provided 
that they can be ascertained) to enable the notice to 
be served by registered post on the creditor. 
- There isa negligence on the part of an applicant 
debtor, if, either knowing the creditor's ‘full address 
or being able to ascertain it,:he omits to give it 
as required by e. 8 (1) (d) and where as a result of 
inaufficient address the notice by registered post is 
not delivered to the creditor, the Court is justified 


in extending the time and in allowing the creditor ' 


to file his written statement afte: the period provided 
in sub-s. (8) of 5 9, Mousrs-un-Ratuan Kuan v. 


AH MAsIULLAH Ouch 306 
U.P. Land Revenue Act (QH 011901) Sze Civil 
Procedure Code, 1408, O. AKALI, r. 7 609 (b) 


————-8. 111. Sse U. P. Land Revenue Act, 1901, 
B. 133 ' 418 
= 8. 111— Partition swit in Rerenus Court— 
Certain persons objecting that their proprietary 

‘right was not subject to mortgage charge and 
therefore certain specific plots of which proprictary 

` rights had been morigcged by predecessors of other 
co-sharers shoula not be assigned to patti prerared 
for objectora in purtition— Question, af can be 

made subject of reference under s. 111° 

. Where in asuit-for partition ina Revenue Court 

certain persons raise an objection that the 

“proprietary right of these persons was not subject 

to any , mortgage charge and therefore that certain 

specific plots of whi the proprietary i1ight had 
been. mortgaged by  predecessois of other co- sharers, 
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ent upon the order, 


lyxri 
U, P. Land Revenue Aot—oontd, 


should not. be assigned to the patti Prepared for the 
objectors in the particion, this ia a question of 
proprietary rights and one which may properly be 
the subject of an order of reference to Oivil Court 
under s. 111, U. P, Land Revenue Act. 

Oivil Court should only give a finding on the 
allegation of the objectorsthat the shares of the 
objectors were free from any mortgage charge and 
on obtaining that finding, doubtless the partition 
Court will not allot to the objectors any number 
which is mentioned in the Mortgage deed It is not 
necessary for the Civil Court to gofurther and to 
consider what results would arise if any such 
numbers were allotted to the objectors, and further 
the Oivil Court is not entitled to decide what 
would be the result of such an allotment in a oage 
where the mortgagees’ representatives are not 
parties, l’ALBiADDAR SINGH v. RAGAUBIR BING í 

: ` AiR 418 
ss. 133, 210, 111—Applicability of s. 133— 

Order of Assistant Comm er under s. L1ll— 

Appeal lies to Collector—Validity of such order not 

raised before Collector—Objection, tf can be raised 

subsequently 

Section 133, U, P. Land Revenue Act deals only 
with appeals from the order of a Oollector and 
therefore has no application to the order passed 
by Assistant Commissioner. The proper section ig 
s. 210 which in sub-s. (1) (a) provides for an appeal 
to the Collector from orders passed by an Assistant 
Collector. There is no provision ing 111 that the 
order of reference sh be ‘final and therefore an 
appeal would lie from that order of the Assistant 
Oollector to the Collector. If a person desires to 
question the validity of that order of reference, it 
is open to him to do so by way of appeal to the 
Collector but where he has acquiesced in that 
order and does not make any appeal, thia would be 
a bar to raising the point that the referense did 
not involve a question of proprietary right. 
BALB?ADDAR SINGH b, RAGJUBIR SINGH All. 418 

8, 207—Settlement arrived at in mutation 
proceedings relates to possession and not to 
proprietary rights naa, 

roceedings for mutation of names are not judicial 
proceedings. The whole dispute in a mutation case 
relates to possession Any settlement arrived at 
between the parties in such a proceeding with regard 
to the manner in which the entries should be made 
can only bea settlement with regard to possession. 
Toust KAM v GOBIND NINGE Ail. 91 
88. 207, 33, 34, 111, 233 (K)—Mutation 
case referred toarbttration—Mutaiton Court passing 
order based on award—Sutt in Civil Court for 
ion based on title, if barred. 

e pronown ‘it’ in para, 3018 207,U. P. Land 
Revenue Act, refers to the “decision” spoken of in 
para. l of the section, which refers to _the provision 
in the preceding section, “he shall decide in accord- 
ance with the award", There is no prohibition in 
the section against the institution of a suit for pos8es- 
sion based@on title. Any order passed by the muta- 
tion Oourt, deals cnly with po#session and such an 
order cannot pieclude any of the parties to the pro- 
ceedings from instituting ae euit in the Oivil Cowt. 
The fact that the order cf the mutation Court direct- 
ing the names to be enteied in a particula: manner 
is based on a compromite or-an award cannot alr 
the 16al nature of the crder, , Tuns1 Ram v. GOBIND 











BINGH : All. 91 
@.210. SrB- U, P. Land Revenue Act, e901, 
a, 133 | | 41 8 


o 


U. P. Land Revenue Act—coneld. -- ` pt a 


. -$,. 233 (K>— Question | of proprietary title 
- not raia, in partition’ sutt—~Subsequent awit! for 
ession in Civil Court based on title, if barred. 

e opportunity which the persons had of raising 
the question of their proprietary title was in the 
- course of the partition proceedings in accordance 
with ‘the provisions of s. 111 of the U. P. Land 
Revenue Act: They did not raise the ‘qoestion then 





and the ‘partition was carried out : ° 


Held, that a subsequent suit in Oivil‘Court for 
asa a based on title in'res of the same pro- 
perty. was barred under’ B. 233 k). : Tursi RAM 9. 


Gosinp SINGH r AU:91 
U. P. Municipalities Act (‘il of 1916), 
88. '142, 143, 144, 164—Provtsions as to 
‘assessment: “are mandatory— Roll prepared ih 


~ disregard to provisions’ of aa, 142, 148: and 144 de 

not ‘conclusive. - 

: The; provisions of the U. P. Munici alities Ad 
relating to ‘assessment and: ' fixing of. - iability , 
owners of pròperty are mandatory. : 

A “roll prepared in accordance with Gah tious 
. of «as. 149, 143 and-144, ‘U; P: Municipalities >A 
can be reasonably regarded’ as conclusive proof: 
the ‘liability ‘of the persons ‘whose names appear on 
the roll. “NO such ‘sanctity, however, attaches to a 
document which ‘has been prepared in ‘utter odis 
regard of the, provisions of the aforementioned séc- 
tions.. "MUNIOIPAE Boagp, PBNARES v JOKBUN 4 

All. 57 
8. 164— Applicability Dya éntitled to 
refund of octroi duty under rules of Municipal 





Accounts Code, whether has remedy in Civil Court - 


—8. 164, if applies to such case, 

A person entitled to refand of octroi duty under 
the statutory right conferred upon him by the Munici- 
p Accounts Code muet be deemed to have a remedy 

a Oourt of Law unless it is found that his claim is 
barred either expressly ‘or by necessary implication 
by any provision contained in the Municipulities Act 
or in: the Municipal Accounts Code.” Section 164, 
U. P. Municipalities Act, cannot apply to such a case 
because the-claim to'recover an amount as refund of 
octroi duty under the Rules of the ‘Municipal 
Accounts Code'‘does not involve any objection to 
valuation or asseasment or the questioning of the 
liabilty of a person to,be assessed of taxed. 
MUNIOIPAL BoARD, JAUNPUR v. BANWARI LAL i | 

p \ All. 648 D 

8. 164—“Assessment” meaning of. 

‘The ag “assessment “ini s. 164 of the‘Act. 
-assessment in ‘accordance with thé provi- 





means,- 
gions of Bs. 142, 143 and 144 of the Act. MUNIOIPAL 
Boarp, BANARES v. JOKEUN : All. 57 


88. 164, 143— Plaintiff tazed, with water. 
tax although not supplied with watep—0Objectiong 
dismissêd and property attached for house-tax and 
water-tax— Plaintiff's -suit Jor declaration that he 
was not liable to water-tax and for damages for 

- illegal atiachment—Suit, if can be decreed. - 

The plaintiff's house was not within a radius of: 
€00 feet from the-ncarest standpipe nor® had it- 
t any water-pipe tonnection ; in other words, the 
Ce aan 7 supplied! no water at all to the plaint- 
iff.e Neverthelese, he recegved a notice in'which it: 
was alleged that be was :““ assessed ' in respect of 
waters-tux, Upon receipt ofthis notice, the plaintiff 

5 an, objection under sg. '148, Municipalities Act, 

claiming exemption: upun the ground that his house 





was beyond tle presciibed radius, In additior-`to' 


othexe house-tus; 


the Munici ape Board pa#&sed- no 
orders’ upon thiq, objecticn, 
@ 


he plaintifs; neme 


. INDIAN ‘CASES 


pee 


- U, P, Muntolpalttiès. -Act—contd. A. ae 
San ana included in the: Anal, sie sceedement ` list 
‘and accordingly the ‘Municipal : Board ' held him 
liable to pay the water-tax, ‘The Municipality 
attabhed bis property and'he-had to pay’ a certain 
-sum in name of water-taxr im! order-'to’ have the 
“property released. The plaintiff thereupon sued the 
Munici ality and claimed a‘ declaration that “his 
“house in the Municipality ‘was not lable -to 
be assessed to water-tax “and that the plaintiff 
‘was entitled to an order :for the refund of 
-the amount which had been deposited by him and 
further ‘a' certain ‘amount in name” of damages’ on 
account: of the illegal attachment 'of ‘the „plaintifs 
YO 1 to Te . 0" 
p eld, that the suit was not' barred-by reason ~ of 
164, U. P.:Municipalitibs Act, or- ol. 9, Civil 
; Make Kh Code. Since ` the- mandatory* provisidns 
of s. 148 had entirely been ignored, there wġ5 no 
assessment within the meaning of s.- 164:" The 
plaintiff was entitled to damages even thoigh : the 
portion of assegsment; ‘in respect of which the‘prop- 
erty was attached, was in respect of housé-tax, whic 
was -really due: l 
. Held, ales that the condua of the Board: Was 
obaracterized by dis I lack of sense of responi 
sibility ; and was highly discreditable, MoNIOIPSL 
Boagp, BHNARES v. JOKHUN ' All, '57 
—— 8.186. ‘Sas U.P. Municipalities Act, 1916; 
g: 331 : id < i395 


——-— 88.186, 211—Isswe of notice by Board mot 
aa a Aa inah ss. 186 and 211—Sutt for injunction 
by owner—UCivil Court, if can entertain it. io 
The Board cannot, by issuing a notice which- is 
not authorized by 8. 186 or by s 211, U P.. Muni- 
cipalities Act, threaten to demolish t cox étruc- 
tions. The notice issued bythe Board would ibe 
ultra vires, and the owner is entitled to bring; the 
suit claiming an injunction. It is well-settled-that 
the Civil Oourt has jurisdiction to entertain. a 
suit of this character if it appears that the. notice 
issued by the Board is illegal and ultra vires, 

MUNICIPAL BOARD, MoRADABAD v: HABIB ULLAH 7, 7° 
= All- 385. 

—— —88. 186, '211— Order by “Board not in, accor- 

dance with powers under s. 186 ors. 211— Sit: for: 

injunction against demolition order. if: barred.) | 

In order that s. 321 of the Act may be applic, 
cable, it is necessary that the order wor direc-- 
tion made by a Board should be under the powers: 
conferred upon it bys. 186 or by s. 211. !W here: 
the order or direction is not in accordance with the: 
powers conferred upon-the Board either by s: 186: 
or by a. 211 a suit for an injunction, against ide- | 
molition cannot be barred by s. 8%1. Munio 
Boaep, MoRADABAD v. HABIB ULLAS All. 385 


88.186, 211, 307—Bòard' issuing . notice 
under s. 186 ands. 211, threatening action tindér 

- 8. 307—Sutt by owner for injunction — Secretary 

of Stote, if should be impleaded ` as defendant, 

along with Municipal Board. - 

Where the notice under. 186 and 2È “was 
issued.. by the Municipal Board and it was’ “the 
Municipal Board that threatened to take. acticn 
under s. £07, Municipalities Act, if the constrne- 
tions in question were not demolished by” the 
Plaintiff within four days of the’ receipt of the . 
uctice the -plaintif ia entitled to ob the sùit. 
impleadir g tl eeMunicipal Board alone as a'defendant 
without impleading the Secretary cf State i Council 
as -defendent. MUNICIFAL Peann, Mokaparan t” 
Basm Uram otto - -AU 385 
1 t ` 
| o | 


a 
er - 








| E ' : apu 
Vol. 184] GENERAL INDEX bo. ali 
U.P. Municipalities Act—contd, U. P. Munlolpalities Act—conold. 


——~— 8. 211. Sm U. P, Municipalities Act, 1916, penalty provided by the law must have the power 
as, 186, 321 385 to comply. It would obviously be highly 
8, 211—Notice under s 211 served on owner unreasonable to hold a person guilty A of not 
of block of shops— Shops sold to two purchasers complying with the notice when ander the law he 

-e in two lots—Notice to purchasers to comply with has not the power to doso. Mori LAL y. EMPEROR 
. notice under s. 211 anrespect of shops in their ' All. 434 
`~ possession— One purchaser dispossessed of shops — 88. 318, 321 — Notice under «4. 188 
originally in his possession but given other shops subsequently cancelled by Board—District Magis- 
—Failure to comply with notice brings such trate on appeal by third person setting aside 
ser within clutches of law. Board's order—Suit for declaration that appeal 
ere, however, an owner of a block of ipali on was incompetent and orders passed therein ultro 

i 








whom a notice under ‘s,811, U. P. Munici ties vires, ts barred by ss. 318 and 321. 

Act, has been served, sella the block in two lota to Where a Municipal Board cancels a notice 
‘éwo different putchasers and notice is served onthe served by it upon a person under s, 186, U, P, 
. purchasers to comply with the notice under s. 211 Municipalities Act, upon objection being taken by 

respect of the shops that may be in their posses- such person snd in an epee! by a third person to 
sion and subsequently asa result of a dispute the District Magistrate from such decision of the 
between the two purchasers one is dispossessed of Board, the Magistrate sets aside the order of the 
the shops originally in his possession but js Biven Board, a suit for a declaration that the appeal 
other shops, it is possible for the purchaser so before the District Magistrate was incompetent and 
dis ssed to comply with the terms of the that the orders passed in appeal were ultra vires, is 
notice and his failure todo so brings him within the barred by sa. 318 and 321 Banat Duar v. BisHAMBHAR 


clutches of the law. Mott | at v, ÊMPRROR Ail.434 Nata Oudh 894 

—— +8. 296—Rules under s. 296— Instructions -—-—- 88. 321,186, 211—Notice under s. 186 and 
regarding nazul entrusted to the management 8. 211 issued by Ezecutine Officer—Bar of s. 321, 
of Municipal Board, if have force of law, if arises. 


e “ instructions " regarding nasul entrusted to Where the notice under s 186 ands. 211 has bean 

' the management of the Municipal Board have not issued by the executive officer, in view of the pro- 
the force of law. These “instructions " are not visions of ss. 60 and 61, and of Sob LI, Municipa- 
Rules made by the Government in exercise of ities Act, the bar of s., 331 cannot arise in such 4 
the powers conferred by s 296 of the U. P. case, Muntorpan Boarp, MORADABAD 9, HABIB ULLAH 
Municipalities Act. They are merely departmental All. 385 
instructions and direct the Board to comply Usurious Loans Act (X 011918), s. 3 ag 
with the orders of the Collector. The Board, however, amended byU.P. Act XXII of 1934—Erecution 
in complying with the order of the Collector, must of three mortgages, second to pay off first and third 
act according to law and the “ instructions" do to pay off second—Suit by mortgagor under s. 33, 
not authorize the Board to take any action which U. P. Agriculturists' Relief Act (XXVII of 1934), 


is beyond the powers conferred on it by the Munici- claiming accounta to be taken of all mortgages — 
paliti Act MUNIOIPAL BoARD, MORADABAD v. HABIB First two mortgages, . if can be re-opened-—Suit, 

LLAH All. 835 whether brought on series of transactions. 
8. 307. Wherea person has executed three mortgages in 


Sen U, P. Municipalities Act, 1816, s. 186 385 favour ofthe same mortgagee, the second being execu- 
Sau U. P, Mun icipalıties Act, 1916, s. 318 434 ted to pay off the first one and the third to pay off the 
—~8.307—Criminal Court trying person under second one, and then brings a suit under 38 33 U. P, 

8. 307, tf can enter into question of validity of Agriculturists’ Relief Act, claiming to re-open all the 
notice issued under provisions of Act, mortgages under s. 3, Usurious Loans Act, the trans- 
There is a procedure provided by the U. P. action in suit covers all the three mortgagees and the 
Municipalities Act for challenging the validity of mortgagor is entitled to have the previous two mort- 
a notice issued under the provisions of that Act. gages re-opened, Such a -suit is one brought on 
And it is only in the - course of that procedure that a series of transactions within the meaning of ex- 
the arya of the notice can be questioned and planation to Proviso (1) to 8. 3 (1), Usurious Loans 











desided. The Oriminal Cout trying a person Act. Lat RAM Partap SINGH v. Ganaa PRASAD 

under s. 307, U. P. Municipalities Act, can never Oudh 565 
b8 concerned with the question as to whether a 8. 3—Promissory note—Rate of 24 per cent. 
notice issued under the provisions of the U. p. r annugn held excessive. 

Municipalities Act was a regular and valid notice The rate of 24 per cent per annum without some 
or otherwise. Motr LAL v. EMPEROR All. 434 special cause, for a promissory note, held excessive., 
- $8 318, 307—Kzpression “any order or MLA PrasaD Ram PANDEY v. Hasan ALI Kuan 
direction made by a Board,” whether refers to order Al. 149 
poraa by Board upon appeal from notice issued by Wakf. Ses Muhammadan Law 0127 
recutive Officer. Whipplag. ben Oriminal Procedure Code, 1898, 
The expression “any order or direction made by 8, 394 ° 464 


a Board” ing, 318, U. P. Municipalities Act, donos Will- Ezxecuior— Release Jrom beneficiary. 
refer to an order passed by the Foard yee appeal An executor is not as ef right entitled to a release 
cer Ə 





from a notice issued by the Executire ; frcm his bereficiary. Mariam BIBI p. Cassim EBRA IM 

, Act does not provide for a second appeal to the Mati Rang. 171 
District Magistrate frcm an crder passed by the WORDS AND PHRASES:— > 

* Board on appeal. = “Agiicullurist”, meaning of. Sss Civil Pro. 

The larguige cf s. 27, U. P. Monicizolitics _ceduie Code, 1508, s. 60 (e) 261F B 


-~ 


£ct reececsrily imyzlies tlat the perecn who fajla - e Street”, meaning of. Suu Madras Oit 
toccmply ard thus ienders himself liable to the Municipal Act, 1919, s. 216 490 
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:” PAYLOBIOLOGICAL ASPECTS OF FORENSIC PSYCHIATRY 


+ 
I. 

Forensic psychiatry has to do with the 
effort to investigate illegal or criminal 
behavior from a medical or biological point 
of view, This phase of psychiatry devls 
with the individual who is in conflict 
with the moral codes set up by society— 
the individual who is not’ necessarily 
mentally deranged in the aecepted sense 
but who deviates’ from s-cially approved 
behavior, It attempts especially to’ trace 
‘the ‘relation between criminal or anti-social 
‘conduct and the disorganization of behavior 
‘observed in insane or neurotic manifesta- 
tions. On the basis of such investigations 
it is the aim of forensic psychiatry to offer 
advice regarding the treatment and legal 
management of criminality, i 


: Some irivestigators in this field admit that 
the existing approaches to and regulations 
of criminal conduct have so far yielded 
only inadequate results. R., O. Oabot in 
his foreword to Sheldon and Bleanor 
Glueck’s study of “Five Hundred Criminal 
Careers” says that “Psychiatry and 
psychology have given thus far few if 
any clues of proved: usefulness in the treat- 
.ment of crime’ and that “The book merely 
- brings to light in the experience of one 
ipstitution the general bankruptcy of our 
remedies for crime,” A similar pessimistic 
note has been sounded by the QGluecks 
themselves when they state in the conclu- 
sion of their study of one thousand 
juvenile delinquents published in 1934, 
that neither psychiatrists nor sociologists 
have as yet built up a science of 
criminology. They write: “The major 
conclusion is inescapable that the treatment 
carried out by clinic, Court and associated 
community facilities had very little effect 
in preventing recidivism.: However, other 
investigators (for instance Cyril Burt 
and also Healy and Bronner ‘report that 
a welkorganized treatment of delinquents, 


47,1 


‘and economically leas 


especially of juvenile cases, yields more 
positive results. 

During the last 25 years much work 
has been done.alas by other investigators 
from a psychiatric. background towards 
describing the interplay of -personality 
trends and social factora which lead toa 
criminal career (H. Adler, Branham, 


B. Glueck, Healy, Karpman, Ploscowe and 


White). While statistics have shown that 
there ia -more delinquency in the socially 
favored classes, it 
has become necessary to circunscribe 
more specifically the nature of the causative 
factors.. The view held by Lombrose and 
the.older criminologists that the inherited 


„constitution determines the criminal pro» 
-pensities of 


a personality is no longer 
accepted, though recent studies of Lange 
and of Rosanoff on identical twins sapport 
the contention that constitutional factors 
are—at least indirectly—of some impor- 
tance, Regarding the relation of crime to 
psychopathological reaction-pictures Suther- 
land states that ‘“feeblemindedness has 
proved relatively unimportant as a general 
factor" in the etiology of crime, and 
Thompson concludes froma recent review 
of prisoners examined at the Uourt of 
General Sessions (New York) that, on the 
basis of stricter classification, “psychosis, 
mental defect, and psychopathic personality 
account gor only a small percentage of the 
crimes committed.” 
Oertain investigators have placed th 
emphasis on unfavorable environmental 
influences which they have pointed gut in 
family, playgroup, neighborhood, school 
(Haynes, Sullenger). It his report for the 
National Commission on Law Observance ° 
and Enforcement Anderson = disctisses 
from a historical point of view the 
principles and structures of the Amofican 
social and political organizations which 
tends to promote criminal behavigr, He 
states that ‘f , . . these criminal acts or 
- © 


E JOURNAL 


conditions are symptoms of more funda- 
mental conditions of personal or social 
‘deficiency or unbalance which, unless 
corrected, have led in the past and may 
lead in the future to far-reaching and 
disastrous consequences,” 

In: recent years there have been attempts 


to determine also from a psychoanalytic, 


point of view the personality develop- 
ment that leads to. criminal activity 
(AichLorn, Alexander and Staub), In 
many cases there appears ta be a close 
relation to mechanisms described in 
` neuroses and in psychopathic personalities, 
such as repression, instinctual frustration, 

ostility, anxiety and symptom formation. 
The criminal act may often be considered, 
like the neurotic symptom, as resulting 
from conflicting and poorly developed 
personality tendencies, as an expression of 
Tebellion or dependence, or as the equival- 
ent of a neurotic compromise formation 
(Over-compensation, substitute for sexual 
wish, self-punishment). However, as 
Alexander and Healy say, very complex 
phenomena seem to be at work —a combinas 
tion of hereditary characteristics, early 
‘acquired reactive tendencies, family in- 
‘fluences and influences from the broader 
social and cultural environment. Accord- 
ing to Healy and Bronner's recent state- 
ment.most outstanding among the various 
factors is a condition of emotional die- 
"turbance in delinquent individuals which 
-is characterized by a frustration of funda- 
‘mental urges and interest. Ag external 
“conditioning factors of this frustration one 
‘usually finds unfavorable attitudes in the 
family- group, such -as overprotection, 
‘hostility and similar anti-social trends. 

There are presuppositions in these 
formulations regarding the nature of 
‘instinct and of man as a member of écciety 
-which are not as self-evident as is often 
believed, nor are they based on obvious 
“facts.” It is necessary, therefore, to 
reconsider certain basic criteria that now 
‘govern onr procedure and concepts if we 
are to arrive at a comprehensive approach 
to the problem cf antiaocial behavior, 


L 4 II 


*:. Orime is closely linked with opinions on 
mofsls; it is tied up within a vast social 
“System of moral and religious tradition, of 
-an¢ient’-.magical rites and superstitious 
. fantasies~a system of beliefs and emotional 
constellations that is still powerful m our 
preseniday' soqjety. In some of its phases 
this conventfonal orientation is embodied 


“and others have subjected -the 
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in each individual in his conviction of sin, 
of punishment and redemption. But it is 
also present in the very research endeavors 
with which we approach behavior disorders. 
Though we begin to be interested in the 
historical background of the affactresporikes 
that have to do with crime, we ourselves 
as a Community are naturally weighted down 
by this traditional heritage which makes it 
difficult for us to arrive at a more objective 
procedure. As faras the management of 
crime and the legal instrfments ‘involwed 
are concerned; it may be said that they have 
remained as yet almost entirely untouched 
by the more scientific, ~ biological .view- 
point. .. ee 

In face of these difficulties I should like 
to speak of the approach to the problem of 
criminality ag it suggests itself to me from 
the basis of Dr. Burrow’s experimental 
observations on human behavior reactions 
as they express themselves in social groups. 
These investigations are carried on by The 
Jifwynn Foundation. Our orientation 
from this background means a shift in our 
accustomed methods. Tt means investigat- 
ing the common factors that make -for 
coordination as well as for disorganization 
both in the individual gand. in the ‘larger 
social setting. In spite of the great 
complexity of conditions that appears. to 
be at work in anti-social behavior it is 
naturally the aim of scientific research to 
uncover fundamental issues. to determine, 
if possible, a common denominator to 
which the variety of manifestations can 
be related. While we rightly distrust an 
over-simplification of things, nevertheless, 
as Whitehead said, it remains “the aim 
of science to seek the simplest explanation 
of complex facts”. As in other branches 
of science . such an elucidation of basic 
issues likewise promises in the field ‘of 
human behavior the most practical and far- 
reaching results. 

Perhaps I may first indicate in a general 
way how personal bias, often expressive 
of socially accepted trends and prejudices, 
is apt to influence scientific formulations. 
For a long time, for instance, there has 
existed in biology an antagonism between 
mechanistic and vitalistio concepts. In a 
recent survey R. H. Wheeler has shown 
how these two theories of ‘biological fane-, 
tion have since the thirteenth century , 
alternately dominated the trend of soientifio 
thinking. During the last twenty or thirty 
years Rad], Schaxel, Bertalanffy, Woodger 
concepts 


employed in biological research to a 


1989 


critical ‘analysis, - It became evident that 
there was an: emotional, religionistice 
element in the mechanistic as well as in the 
. Vitalistic formulation'and that ‘this emc- 
‘ational attitude made for vehement argu- 
“ment and self-assertion on both sides. At 
present we have in the organismic point 
of view (which is becoming increasingly 
important in the different branches of 
science) a conceptual tool that permits a 
more adequate comprehension “of the 
‘ephenomiena *under observation and an 
. investigation without the intrusion of 
extraneous and emotional factors. 

As another example I may mention 
Darwin’s concept of the survival of the 
fittest which, as the fight of all against 
all, has often found a too superficial 
Interpretation in the mind of scientist and 
laity. Recent investigations have afforded 
additional evidence that the principle of 
co-operation has also a definitely biological 
basis. In his careful studies on animal 
aggregations Allee has - found that even 
in lower organisms there are various forms 
of association and of social integration, 
not necessarily linkad to sexual activi- 
ties. He says that “Evidently mutual 
interdependence, or automatic co-operation, 
is sufficiently widespread ‘among the 
animal kingdom to warrant the conclusion 


that it ranks as -one of the fundamental - 
qualities of animal protoplasm, and pro- ` 


bably of protoplasm in general.” Or as 
Wheeler has raid: “Living beings not 
only struggle and compete with one another 
for food, matesand safety, but they also 
work together to insure to one another 
these same indispensable conditions for 
development and survival.” From phy- 
lobiological investigations it becomes in- 
creasingly evident that the over-emphasis 
on the competitive, self-defensive principle 
gs embodied in tha theory of evolution 
was largely a reflestion, and at the same 
time an unconscious justification, of socially 
‘dominant trends. It represented an une 
conscious glorification -of the competitive 
and self-defensive ettitude of the’scientist 
_ himself and of the social group in which he 
is living, 

Ifwe review basic concepts regarding 
human behavior, we find similar emotionally 
conditioned factors where we supposed we 
were dealing with securely established 
and fundamental issues. As a result of 
his experimental work within groups 
Burrow has consistently called attention 
to this personal or subjective source of 
error that distorts the prevailing approach 


‘instinct express the wish 


- can see many “facts” 
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to behavior disorders. He finds that this 
inadverténce ‘underlies the current theory, 
expressed or implied for instance in the 
view that the human being is basically 
egotistical (narcistic), aggressive, hostile to 
others—trends which are supposed to be 
linked to the sexual impulse and which 
have been formulated in terms of instinctive 
dispositions. In psychoanalytic terms, it 
is the “death instinct” which is supposed 
to form the basis of these aggressive- 
destructive and self-destructive tendencies 
(Federn, Jelliffe). Though widespread ag 
these views may be, they call for reexamina- 
tion, The fact that actual behavior in 
civilized social groups gives ample evi- 
dence of anti-social, criminal trends doss 
not permit us, atthe present state of our 
inquiry, to draw these sweeping conclu- 
sions regarding basic action patterns. 


"The question arises, in how far do such 


concepts as the aggressive and destructive 
and prejudice 
of the investigator, in how far do they 


"represent self-excuse and self-justification 


rather than (as is usually assumed) an 
objective deduclive from the material 
investigated. As Burrow has’ emphasized, 
due to the ‘fallacies of the senses” we 
regarding human 
behavior only as through a veil, that is, in a 
personally biased interpretation. 

It may be said that quite generally we 
tend toread into biological processes the 
behaviour mechanisms which we have come 
to know only from” our own self-conscious, 


` civilized modes of adaptation and from this 


we try to deduct further conclusions regarde 
ing human conduct. A closer analysis would 
show this unsuspected vicious circle in 
many Of our current concepts, in those for 
instance referring to ‘the pleasure and 
reality principle, to socialization, to sublic 


- mation and others. 


° HI. 


In a positive way some of the charac- 
teristics of the procedure suggested by 
Burrow's phylobiological investigations and 
its application to the problem of delinquent 
behavior may be stated as follows :—The 


individual is comprehended ag an inherent” 


element of the social and racial structure ; 
individual and society are seen together 
as parts of one total constellation. “The 
behavior manifestations of the indi- 
vidyal are understood as expressions of a 
dynamically structural wage. This compre- 
hensive social matrix inclidés not only the 
criminé] or patient but the larger social 
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environment and with tt the observer or 
physician himself. The continuity and 
interdependence throughout this generic 
constellation is active in any immediate 
observational situation. From this altered 
frame of reference investigations in group 
or phylobiological settings make evident 
that anti-social (aggressive, destructive) 
trends exist throughout this entire socio- 
individual constellation. The specific ex 
. pressions of these anti-social trends or of 
|. minor importance from the point of view of 
the underlying dynamics. It is unimport- 
-ant whether we have to deal with substan- 
‘tive neurotic symptom-formations, with 
-open delinquency or with the often dis- 
_guised.and socially accepted misdemeanors 
of normal conduct. 
.Frem this phylobiological basis the cus- 
tomary. contrast between the behavior of 
the egotistical individual and that of an 
assumably co-operative society loses its 
, pertinency ; and the concepts based upon 
puch a contrast (repression, normality, 


maturity, and others) require re-considera- 


tion. The customary differentiation between 
normal behavior—which means alen one’s 
own behavior — and the insufficiently 
, socialized adaptation expressed in crime 
and neurosis is no -longer to the point. 
There is evidence of aggressive-competi- 
tive action-patterns in socially conditioned 
behavior throughout and this social con- 
ditioning is traceable also in the observer's 
. own activities, not excepting his scientific 
endeavors ‘and concepts. 
According to Burrow's experimental: work 
. with the fundamentals of this interconnect- 
. ing constellation, observation of it has no 
meaning if. the observer does not include 


‘himself inthe material observed. I realize . 


; that this is -a new and vexing position; that 
„it leads to an-unwelcome revision of estab- 
‘lished values. But in failing to.include our- 
selves in this bic-social inquiry we artifi- 
cially keep apart -what reall? belcngs 
together. Traditional atcmistic thinking, 
the singling out of a great variety of behae 

; Vior expressions and symptoms, the dis- 
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tinctiveness ofjthe verbal labels which we 
attach to thesé symptoms, our own pro 
prietary isolation as personal units —thesa 


are some of the factors which impede’-a . 
ready recognition of the common structure. 


and causes that underlie the diversity of: 

anti-social manifestations. As experimenta-" ` 
tion shows, we may believe that we have 
mastered the difficulties of the scientific 
re-orientation toward behavior - problems, 
when sudden inconsistencies and self-con- 
tradictions show that on the contrary .wag; 
do our utmost toevade them. - However, in 
the measure in which we realize the anti-so- 


cial and autocratic attitude which too often 


motivates our own behavior, we will “be 
able to appreciate the true significance and 
interrelation of thoseexpressions we desig- 
natein others as self-assertion and sarro- 
gance, as dislike and resentment, aggreasion 
and hostility, negativism, sadism and overt 
criminal actions. Furthermore we will also 
be able to fit into-the total picture those 
manifestations of egocentric, anti-social 
trends which are disguised in outwardly 
more acceptable forms of sccial accord, of 


. mutual dependence and agreement. 


Recently certain sociologists have begun 
to realize, at least theoretically, the import- 
ance of this total situation that comprises — 


-society and the individual, and to recognize 


the basic shift of background that is im- 
Plied in such an outlook. They begin to 
speak of a sick society, of “our schizoid 
culture" (Bain), or of “society as the patient” 
(Frank) and are thus giving a partial 
re-statement of the position which years ago 
was taken by Burrow froma psychiatric- 
medical point of view. But these writers 
leave outof account the circumstance which 
comes more closely home, namely, the 
observer's own involvement in the condition. 
observed. As a next step we shall have 
to recognize, however, s9 we have reco 
nized in modern physics, that also in modern 
behavioristics (paychiatry and criminology) 
there are errors due to the instrument used 
in the observation. 


(To be continue d.) 
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This self-inclusive factor with its conse- 
quent revision of our research procedure 
permits us to arrive at a quite fresh evalua- 
tion of the problem of criminality. It is 
generally agreed that aggressive, anti-social 
attitudes are of importance not only in 
delinquent behavior but also in the genesis 
of ‘psychopathological developments. The 
internal structure of neurotic conditions is 
found to be closely interrelated with the 
internal structure of crime. But there is 
the need now to reckon seriously with the 
observation that aggressive tendencies 
occur everywhere throughout the configura- 
tion of our social interchange. This is not 
a pessimistic point of view but merely an 
attempt to see things as they are. It may 
be annoying and seem over-meticnious to 
include in the consideration of delinquent 
behavior the minor items of hostility or 
antagonism which are continuously ex- 
pressed in one’s own group, in one’s own 
behavior-tendencies, in one’s sarcastic or 
self-defensive attitude, in one’s petty negli- 
gences or self-centered emotional pleasures, 
in the innumerable forms of mutual dis- 
regard which are disguised under the form 
of thoughtfulness and social consideration. 
But as scientists we may not falter at a 
dbnsistent course because it is personally un- 
acceptable. We must realize that the inclu- 
gion of this further phase, namely, oneself, 
alters the frame of evaluat‘on and leads to 
an altered understanding of ‘human re- 
action-tendencies generally. From this 
inclusive background it will -be found that 
in criminality we are confronted with a 
basic social problem and not with episodic 
phenomena that occur in some people about 
us and whcse sensational features offer 
interesting material for case description. 


6: 

To speak of aggressive trends, however, 
as “just human nature,” as an instinctive 
action-tendency or as a re-action to frustra- 
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this does not cover the ground. From a 
phylobiological point of view we have to 
consider an.additional factor that detere 
mines these behavior patterns and the inclu- 
sion of which permits a more unitary treat- 
ment of the problem. Viewed from this exe 
panded frame of reference implicit in 
Burrow's experimentation with internally 
observable patterns of adjustment, it has 
been shown that the additional factor which 
brings about destructive trends hasto dc 
with man’s symbolic development. The 
disorders of function expressed in crime 
and in neurotic disharmonies relate to an 
organismic imbalance that is bound up with 
the ‘undue or misplaced role which the 
symbol or image has come to play in man’s 
internal economy. The peculiarly rigid and 
pictorial qualities of the symbol, and the 
spurious attachment of organismic feeling- 
processes to it, has tended to bring about 
an inbalance that is manifested in the 
joint constellation of individual and society, 
a disequilibration which may be characte- 
rized asan over-emphasis or insubordinate 
assertion of part patterns in relation to 
the organism as a whole. This intra orgae 
nismic process finds its expression in our 
social inter-change througbout. There is, 
throughout, a sort of decentration, a transe 
position of motive and impulse into the 
social-esymbolic sphere. There is on the 
part of each individual an automatic effort 
to secure his own separate balance with 
reference to this symbolically circumscrib- 
ed self-image—a self-image that is expe- 
rienced in opposition to other symbolically 
circumscribed individual entities. Belf- 
defensive and aggressive impulses are 
among the ensuing re-action patterns. 
These re-actions represent an effect to keep 
up a balance that is essentially unstable, 
not securely centered and thatisin need 
of constant emotional’ social-sym bolic supe 
port. It ig interesting to qbserve in groupa 
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settings—be they experimental, exploratory 
or therapeutic — how these self-assertive, 
hostile or antiesocial constellations in one 
individual are touched off, activated, and 
re-enforced by the signs of essentially 
identical manifestations on the part of other 
participants, 

In order, however, to appreciate the 
role of the symbolic interference and the 
genesis of destructive tentencies related 
to it, we have to view these problems, as 
Burrow has emphasized all along, from 
the basis of the organism asa whole—not 
as a theory but as a practical internal bio- 
physical adjustment. - The total function of 
organismic structure and the relation and 
subordination of the part of the whole, has 
found much corroboration in recent re- 
searches of biologists and physiologists. 
For instance, Muller and other geneticists 
have pointed out that the gene embodies 
most unique properties in what is called 
auto-attraction and autc-synthesis—proper- 
ties which assure the maintenance and 
growth of specific protoplasmic patterns. 
Spemanna’s experiments on the organizing 
function of transplanted embryo-tissues, 
Coghill’s emphasis on the total integration 
in development and behavior, Lillie’s studies 
of cellular function as a complerly balanced 
process, Ohild’s observations on interrelated 
functional gradients, the work on phvsiolo- 
gical integration by Oannon, Hess, Jordan 
and others—these basic investigations have 
established specific principles of organismic 
co-ordination. As mentioned before, the 
work. of Allee and of other students of 
animal aggregations, to mention only 
Espinas, Kropotkin, Deegener, Alverdes 
and Wheeler, suggests that the tendency to 
co-ordinative inter-relationships is a funda- 
mental quality throughout the varieties of 
animal species. These organismic principles 
have their definite application to human 
behavior, they require to be given thought- 
ful consideration if we are to argive at a 
consistent evaluation of the phenomenon of 
individual and social disorganization. It is 
essential, however, not to confuse the organ- 
ism’g biological, nonsconscious basis of co-or- 
dination with the self-conscious and second- 
arily imposed.sociél patterns in which we are 
living. Our moralistically eocialized conduct, 
witl? its premium on the right or good 
appearance, represents. a situation that is 
ver§ different from, in fact contradictory to, 
the deeper motivation of organismic action. 
Burrow has emphasized this fundamental 
distinction, and his experimental investigas 
tions into interflal adaptive patterns have 
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established a means of differentiating be- 
tween the distortions of our social-symbolic 
adaptation and the basic adjustments of 
the total organism. There are indications 
that internal measures of re-habilitation’ 
may be developed and applied which wifl 
bring the organism's social level of behavior - 
in alignment With ita basic organismic laws. 
e It is important to keep in mind thai this 
formulation is not the outcome of philoso- 
phical deductions and generalizations. It 
is the result of continued work with the 
action tendencies that occur within one% 
own organism as part of a socially inter 
reactive structure. The specific misappli- 
cation ofthe symbolic function to whieh I 
refer is a condition that has not yet been 
taken up generally by students of behavior 
as a problem for investigation. But the 
evidences of experimentation thus far 
assembled indicate that we have to deal 
here with a developmental phase or mis: 
carriage which is modifiable and not final. 
I may add that in my own experience 
the application of this principle to the de- 
linquent trends in children problem has 
led to interesting modifications of mood 
and behavior which tend to corroborate 
the above-mentioned formulations. os 

On the basis of the foregoing conside- 
rations, then, criminal or delinquent mani- 
festations are understood as symptomatic 
expressions of- an action tendency that ex- 
tends throughout the behavior structure of 
the community. The observer or investi- 
gator is part of this behavior structure 
whose anti-social tendencies influence even 
the scientific observations and concepts of 
the observer himself, On the basis of 
phylobiological investigations, these dise 
organizing action trends are found to be 
related toa common denominator in inter: 
nal adaptive patterns, to a misapplication 
of the symbolic capacity in man’s biolo» 
gical economy. The resulting diseauil> 
bration and the effort at a purely come 
pensatory re-balance, internally and in one's 
social relationships, find expression in 
aggressive and anti-social phenomena. Many 
of the diverse factors in delinquent perso- 
nalities and in criminal deeds, as well as 
conditioning social and cultural influences, 
can be comprehended in relation to this 
central disorder. Accordingly, a more 
intensive study of the internal reaction 
patterns involved in human behavior gene- 
rally appears” as a prerequisite for a fuller 
understanding and more practical manage- 
ment of criminality.— Criminal Law and 
Criminology. i 
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Cockburn onLaw Reporting. .. 

,. Among. the varied contents of .Cockburn’s 
‘Memorials is an interesting account of the 
Tise of law reporting in Scotland. In early 


. days he tells us there were no collectors 


of decisions except two advocates. who were 
appointed, and paid bv the Facutty ofe 
Advocates for their work. -At that early 
date reporting was said to be not unac- 
companied by some risk, for certain of 
the ‘older judges were extremely jealous of 
‘the pretensions of those younger men who 
purported to give the very words that 
came from the bench in the judgments 
delivered. Cockburn: tells us that Mr. 
Robert Bell, afterwards lecturer on con- 
veyancing to the Society of Writers to the 
Signet, was the pioneer in full reporting, 
declaring that he proposed to report 
without any official appointment, and to 
give the opinions of the judges as actually 
delivered. This design, says Cockburn, 
was no sooner disclosed than he received 
many threatening’ hints, and as much 
obstruction as could be given. When at 
last the hated volume made its appearance 
in which the judges were only denoted by 
letters, Bell was actually called into robing 
room and admonished to be very careful. 
Eskgrove is said to have complained bitters 
ly that “the fellow taks doon ma very 
words." A beginning was, however, made 
towards rational reporting, and at last the 
immense utility of the innovation was 
acknowledged. Itis said that Jeffrey, later 
the editor of the Edinburgh Review, and, 
still later, a judge of the Court of Session, 
aspired to the office of reporter but, his 
political views not being acceptable to the 
ruling powers, he failed to receive the 
appointment. He was, as we know, reserved 
for something higher. Indeed, Cockburn says 
that this early discomfiture, as he must have 
thought it, was one of the proximate causes 
of the inauguration of the Edinburgh 
Review. The first number was issued 
in 1£02, and it soon enjoyed an immense 
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An Act to provide for certain matters in 
connection with the taking of the census. 


Wheress it has been determined to take 


r 


, fares -` 
f* 4 whe 


vogue, to be carried still higher when 
Macanlay joined the body of contributors, 
his first article evokiug from Jeffrey ‘the 
query, “Where ever did you get that 
style ?°—The Law Times, 


Damages. ; . 4 

An interesting point on damages came 
before Mr. Justice Lawrence this week 
(Gibbons .v, Westminster Bank, Times 
June 21). The plaintiff was a customer of 
the. defendant bank and drew a cheque 
upon it for payment of her rent. She had 
placed a sum to her credit which would 
enable the. bank to honour the’ cheque 


without overdraft: but by a mistake, such as 


bankers rarely make, they had placed that 
sum to the credit of some other customer, 
The plaintifi’s credit, without that sum, 


was ingafficient to meet the cheque; and 


it was dishonoured. Asa result, the plain- 
tiff's landlord became nervous and asked 
the plaintiff to pay her rent in cash’ in 
future, A common jury thought thut this 
was a sort of defamation of the plaintiff, 
and resulted from what the bank cashier 
had done, and awarded the plaintiff 507. 
damages: but she had not, it appeared, 
pleaded this special damage in her state 
ment of claim. The Judge, after considere 
ation, refused to allow an amendment which 
would bring the story about the landlord's 
request in as a head of special damage: 
and was therefore left to consider whether 
special damage, though not pleaded, could 
be awarded in an action for breach of 
contract of this kind. Ifthe drawer of the 
dishonoured cheque is a trader, he may get 
substantial damages “ab large,” since credit 
is the life blood of the business man. In 
the case of a non-trader it is otherwise. 
Special damage must be both pleaded and 
proved. And one can see at once that to 
allow such damage ‘‘at large” is in effect 
to turn an action for breach of contract into 
one of tort. —The Law Journal. ; 
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a census of British Indfa during the year 
1941, and whereas, it is expedient to 
provide for certain matters in connection 
with the taking of such census ; 


It is hereby enacted as follows :— 


l. Short title and extent, a 
(1) This Act may be called the Indian 
Census Act, 1939, HM 


A - 


Fe 


(2) It extends to the whole of British 
Andia. 

2. Appointment of census staf. 

. - (1) The Central Government may appoint 
a Census Commissioner to supervise the 
taking of the census throughout British 
Indie, and Superintendents of Census 
Operations to supervise the taking of the 
census within the several Provinces, . 

(2) The Provincial Government may 
appoint persors as ceneus-Officers to take, 
or aid in, or supervise the taking of, 
the census within any specified local 
ara 

(8) A declaration in writing, signed by 
any authority authorised by the Provincial 
Government in this behalf, that any per- 
Bon has been duly appointed a census- 
officer for any local area shall be conclusive 
prcof of such appointment, 

(4) The Provincial Government may de- 
‘legate to such authority as it thinks fit 
the power of appointing census-officers con- 
ferred by sub-section ‘2). 

_ 3. Status of census authorities as public 
servants. 

The Oensus Commissioner, all Superin- 
‘tendents of Census Operations and all 
_Census-officers shall be deemed to be 
public servants within the meaning of the 
‘Indian Penal Code. l 

_ &. Discharge of duties of census-officer 
an certain cases. 
_ (1) (a) Every officer in command of any 
body of men belonging to His Mejesty’s 
naval, military or air forces or of any vessel 
‘of war, 

(b) every person (except a pilot or har- 
, bour master) having charge or control of a 
vessel. 

(c) every person in charge of a lunatic 
asylum, bospital, workhouse, prison, refor- 
matory or lock-up or of any public, chari'- 
able, religious or educational institution, 

(d) every keeper, secretary or manager 
-of any sarat, hotel, boarding-h®use, lodg- 
ing-house, emigration depot or club, 

(¢) every manager or officer of a railway 
or any commercial or industrial establish- 
ment, and l A 4 

(f) every occapant of immovable pro- 
perty wherein at the time of the taking of 
the census persons aré living,— ` 
shall, if so required by the District 
Magistrate or by such authority as the 
Provincial Government may appoint in 
this behalf, perform such of the duties 
of a” census-officer. in relation to the. per 
sons who at the time of the taking of 
the census are under his command or 
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charge, or are inmates of his house, | 
are present on or in such immovab 
property, or are employed under him, : 
such Magistrate or authority may, by writte 
order, direct. 4 

(2) All the provisions of this Act rela 
ing to census-officers shall apply,. so f: 
as may be, to, all persons while perforn 


"ing such duties ander this section, an 


any person refusing or neglecting to pe 
form any duty which under this gectio 
he is directed to perform, skall be deeme 
to have committed an offence ‘unde 
section 187 of the Indian ¢.Pen: 
Gode. l | 


h 5. Power to call upon certain persons ‘1 
give assistance: 

The District Magistrate. or such auth 
rity as the Provincial Government mea 
appoint in thie behalf for any local arei 
may, by written order’ which shall hav 
effect throughout the extent of’ his distric 
or of Such local area, as the case may be 
call upon— 

(a) all owners and occupiers of lane 
tenure-holders, and farmers an 
assignees of land-revenus, or thei 
agents, and 

(b) all members of district, Municipa 
panchayat and other local guthc 
rities and officers and servante’ ¢ 
such authorities, ; 

to give such assistance as shall be speci 
fied in the order towards the taking o 
a census of the persons who are, at th 
time of the taking of the census, on th 
lands of such owners,’ occupiers, tenure 
holders, farmers and assignees, or withil 
the areas for which such local authoritie 
are established, as the case may be, an 
the persons to whom an order under thi 
section jis directed shall be bound to obe: 
it and shall, while acting in pureuanc: 
of such order, be deemed to be pubbk 
servants within the meaning of the Indiar 
Penal Code. 

6, Asking of questions and obligation t 


answer. 
(1) A censuseoficer may ask all sucl 


questions of all persons within the limiti 


of the local area for which he is appoint 
ed as, by instructions issued in this behal: 


.by the Provincial Government and publish 


t - 


ed to ask. |, 

(2) Every person of whom any questior 
is asked under sub-section (1) shall be 
legally bound to answer such question tc 
the best of his.knowledge or belief ; ° 


èd in the official Gazette, he may be direct 


(To be continued.) 
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Provided that no person shall be bound 
to gtate the name of anv female member 
of his household, and no woman shall 
be hound to state the name of her hus- 
band or deceased husband or of any other 
person whose name she is forbidden by 
custom to mention. 

7. Occupier to permtt access and affixing 
of numbers. 

Every person occupying any house, en- 
closure, vessel: or other place shall allow 
census-officers such access thereto as they 
may require for the purposes of the 
census and as, having regard to the customs 
of the country, may be reasonable. and 
shal! allow them to paint on, or affix to, 
the place such letters. marks or numbers 
as may be necessary for the purposes of the 
census. 

8.- Occupier or manager to fill : up 
schedule. - 

(1) Subject to such orders as the Pro- 
vincial Government may issue in this 
behalf, a censufofficar may, within the 
local area for which he is appointed, 
leave or cause to be left a schedule at 
any dwelling-house or with the manager 
or any officer of any commercial or in- 
dustrial establishment, for the purpose of 
‘its being filled np by the occupier of 
such house or of any specified part thereof 
or bv such manager or officer with such 
particulars as the Provincial Government 
may direct regarding the inmates of such 
house or part thereof, or the persons eme 
. ployed under such manager or officer. as 
the case may be, at the time of the taking 
of the census. 

(2) When such schedule has been so 
left, the said occupier, manager or officer, 
as the case may be, shall fill if up or 
cause it to be filled up to the best of 
his knowledge or belief so far as regards 
‘the inmates of such douse or part thereof 
or the persons emplayed under him, as 
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-altera or damages 


_ (Concluded from p. 8 of Journal). 


the case may be, at the time aforesaid, 
and shall siga his name thereto and, 
when so required, shall deliver the 
schedule so filled up and signed to the 
censgus-officer or to such person as the census- 
offcer may direct. 

9. Penalties. 

(a) Any census-officer or any person 
lawfully required to give assistance toe 
wards the taking of a census who refuses 
or neglects to use reasonable diligence 
in performing any duty imposed upon 
him or in obeying any order issued to 
him in accordance with this Act or any 
rule made thereunder, or any person who 
hinders or obstructs another person in 
performing any such duty or in obeying any 
such order, or l 

(b) any census-officar who intentionally 
puts any offensive or improper question 
or knowingly makes any false return or, 
without the previous sanction of the Oen- 
tral Government or the Provincial Governe 
ment, discloses any information which ke 
has received by means of, or for the pur- 
poses of. a census return, or | l 

(c) any person who intentionally gives 
a false answer to, or refuses to answer 
to the best of his knowledge or belief, 
any question asked of him by a census: 
officer which he is legally bound by gece 
tion 6- to answer, OT 

(d) any? person occupying any house, en- 
closure. vessel or other place who refuses 
to allow a census-officer such reasonable 
access thereto as he is required by section 7 
to allow, or _ 

(e) gny person who removes, obliterates, 
before the 3lst day of 
marks or num- 


March, 1941, any lesters, . 
for 


bers which have been painted or affixe 

the purposes of the census, or , 

(f: any. person who, having been re- 

quired under section 8 to fill up a 

schedtile, knowingly and without sufficient 
5 ` e 4 


~ 
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cause fails to. comply with the provisions 
of that section, or makes any false return 
thereunder,— 
shall be punishable with fine which may 
extend to two hundred rupees. 

10, Sanction required for prosecutions. 

No prosecution under this Act shall be 
instituted except with the previous sanc- 
tion of the Provincial Government or of 
an authcrity authorised in this behalf by 
the Provincial Government. i i : 

11. Operation of other laws not barred. 

Nothing in this Act ehall be deemed 
to` prevent any person from being pro- 
secuted under any other law for any.act 
or omission which corstitutes an offence 
under this Act: 

Provided that no such prosecution shall 
be instituted except with the previous sanc- 
tion referred to in section 10. 


12. Jurisdiction. 

No Oourt inferior to that of a Presi- 
dency Magistrate or a Magistrate of the 
second class shall try, whether under this 
Act or under any other law, anything 
which - constitutes an offencé under this 
Act. i 


13. Records of census not open to inspec- 
tion nor admissible in evidence. 

No person shall have a right to inspect 
any book, register or record made by a 
census-officer in the discharge of his duty 
as such. or any schedule delivered under 
section .8, and notwithstanding anything 
to the contrary in the Indian Evidence 
Act, 1672, no entry in any such book. 
register, record or schedule shall þe ad- 
missible as evidence in any civil proceeding 
whatsoever or in any criminal proceeding 
other than a prosecution under this Act 
or any other law for any act or omission 
which constitutes an offence under thig 
Act, 

14. Temporary suspension of other law 
as 10 mode of taking census in Munici- 
palities. ° 

Notwithstanding anything in any enact- 
ment or rule with respect to the mode in 
which a census is to be taken in any 
Municipality the Municipal authqrity in 
consultation with the Superintendent of 
Census Operations or with such other 
ausghority as the Provincial Government 
may authorise in this behalf, shall, at 
the time appointed for the taking of the 
census of British India during the year 
1941, cause the census of the munici- 
pality to be taken wholly or in part by any 
method authofised by or under this Act, 
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15. Power in regard to expenses. 
Notwithstanding anything in any enact- 


ment or rule in regard to municipal, local. 


union or Village funds, the Provincial 


Government may direct that the whole’ 
or any part of any expenses incurred fof 
in accordance with this - 


anything done 
Act or the rules made thereunder may 
ebe charged to any municipal, local, union 
or village fund constituted for, and on 


- behalf of, the area within which such ex- 


penses were incurred. 


16. Grant of statistical abstracts. ° . 


The Census Commissioner fos eBritish’ 


India or any Superintendent of Oensus 
Operations or such‘ person as the Provin- 
cial Government may authorise in this 
behalf may, if heso thinks fit, at the re- 
quest and cost (to be determined by him) 
of any local authority or person, cause 
abstracts to be prepared and supplied 
containing any such statistical informa- 
tion as can be derived from the census 


returns for British India or the Province, - 


as the case may be, being infermation 
which is not contained in any published 
report and which in his opinion it is rea» 
sonable for that authority or person to 
gk ee 

7. Power to make rules. 

(1) The Central Government may make 
is for carrying out the purposes of this 

ct. 

(2) In particular, and without prejudice 
to the generality of the foregoing power, 
the Centra) Government may make rules 
providing— l 

(a) for the .appointment of census- 

officers and of persons to perform 
any of the dnaties of census 
officers or to give assistance to 
wards the taking of a census, 
and for the general instructions 
to be issued to such officers. and 
© 


persons ; 

(b) for the enumerstion of persons 
employed on railways and their 
families and of other classes of 
the population for which it may be 
necessary or. expedient to make 
special provision. 
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ACT No. XXV of 1939. 
THE INDIAN SALT (AMENDMENT) ACT, 1939. 
Received „the assent of the Governor-General on 
26th September, 1939. and is published in the 
tg of Indis, Part IV, dated 30th September 


-~ An Act further to amend the Indian Salt 
Act, 1882, for certain purposes. 


Whereas it js expedient further to amend 
the Indian Salt Act, 1882, for the purposes 
hereinafter appearing ; : 

* Tt is herelv enacted as follows :— 
“1. Shert title and commencement. ` 

(D This Act may be called the Indian 
Salt (Amendment) Act. 1939. 

(2) It sball come info force on such date 
as the Oentral Government mav, by 
notification in the official Gazette, appoint 
in this behalf. 

2. Amendment of section 1 of Act XII 
of 1882. 

In section 1 of the Indian Salt Act, 
1882 (bereinafter referred to as the said 
Act), for the words and figures “sections 
2. 7 and 8”. the word. and figure ‘‘sec- 
tion 7,” aball be substituted. 

3. Amendment of section 3. 

In section 3 of the said Act,— 

(a) In the definition of “Assistant 
Commissioner” the words “an 
Assistant Oommissioner of Nor 
thern India Salt-revenue, and also 
includes” shall be omitted : 

(b) in the definition of “Aalt-revenue- 
offcer” the words “any officer of 
the Northern India Salt Depart- 
ment and also includes” shall be 
omitted. 

4. Substitution of new section for sec- 
tion 5, 

For section 5 of the said Act the following 
section shall be substitnted, namely :-— 

“5. Appointment of. officers to control ad- 
finistration of salt-reven ue. 
~ The Central Government may, by noti- 
fication in the official Gazette, appoint 
with such designation as may be specified 
therein, one or two officers to control the 
administration of gsalt-revenue under this 
Act, and where two officera “are so ape 
pointed, may. by like notification, from 
time to time define the territorial limits of 
their respective jurisdiction.” 

5. Amendment of section 22. 

In the Jast paragraph of, section 22 of 
the said Act, for the words ‘“Oommis- 
sioner of Northern India Salt-revenue” the 
words and figure “officer appointed under 
section 5" shall be substituted. 
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6. Amendment of section 30. 

In section 30 of the said Act, for the 
words “the Commissioner of Northern 
India Salt-revenue” the words and figure 


“an officer appointed under section 5” shall 
be substituted. 


ACT No. XXVI of 1939. 


THE CODE OF CIVIL PROCEDURE (AMEND- 
MENT) ACT, 1939. 


Recetved the assent of the Governor-General on 


26th September, 1939, and te published in the 


m of India, Part IV,. dated 30th September 
1959. ; 


An Act further to amend the Code of 
Civil Procedure, 1908, for a certain purpose. 


Whereas it is expedient further to 
amend the Oode of Civil Procedure, 1908, 
for the purpose hereinafter appearing ; 

It is hereby enacted as follows :— 

1. Short title. 

This Act may be called the Code of 
Civil Procedure (Amendment) Act, 1939. 

2. Amendment of rule 48 of Order XXI 
of the Firat Schedule to Act V of 1908. 

In sub-rule (1) of rule 48 of Order XXI 
of the First Schedule to the Code of Civil 
Procedure, 1908, for the words “in this 


_hehalf, the officer or other person whose 


duty it is to disburse such salary or 


allowances shall withhold and remit to the 


Oourt the amount due under the order, 
or the monthly instalments, as the case 
may be,” the following shall be substituted, 
namely :— 

“in this behalf,— 

(a) where such salary or allowances 
are to be disbursed within the 
local limits to which this Oode 
for the time being extends, the 
officer or other person whose dutv 
it ia to disburse the same shall 
evithbold and remit to the Court 
the amount due under the order, 
or the monthly instalments, as the 
case may be ; 

where such salary or allowances 
are to be dispursed beyond the 
said limits, the officer or other 
person within those limits whose 
duty it is to instruct the dis- 
bursing authority regarding, the 
amount of the salary or allowances 
to be disbursed shall remit to 
¢ - the Court the amount dues under 

the order, or thee monthly instal- 


(b) 


| ments, as the case may be, and 


shall direct the disbursing autho- 
rity to reduce the aggregate of 
-the amounis from time to time 
to be disbursed: by the aggregate 
' of the amounts’ from time to time 
remitted to the Court.” 





ACT No. XXVII of 1939. 

THE TEA:‘CESS:(AMENDMENT) ACT, 1939: 
Received the assent of the Governor General on 
98th September, 1939, and is published ‘tn the 
Gazette of India, Part IV, dated 30th September 

1939. 
` An Act further to amend the Indian Tea 
Cess Act, 1908, for a certain purpose. 


Whereas it is expedient further to amend 
the Indian Tea Oess Act, 1903; for the pur- 
pose hereinafter appearing ; ` 


Towing ‘on the Road | 
> The towing of' oné vehicle by another 
on arosd isno doubt a source of danger: 
‘and the Road Traffic Acts and Orders 
contain some strict regulations about brakes 
and attendants and so forth on trailers. 
Any “vehicle” which is drawn by a motor- 
‘vehicle is á trailer within tle Acts. The 
‘Judges have held in Scotland that a 
wooden hut on wheels drawn about by a 
road repairer for service as a foreman’s 
office is a trailer (Horn v. Dobson, 1933, 
85. O0. (J.) 1). A broken-down vehicle isa 
trailer if and when the motorist takes it 
-in tow: and in 1937 the Minister of 
-Transport thought it right to say that after 
-Janusry 1, 1940, no two-wheeled motorcycle 
-Without a: sidecar might draw anv sort of 
trailer (S. R. & O., 1937/229 Art. 89). The 
‘fraternity of motorcyclists have an un- 
written law that each and every one of 
‘them must help a broken-down friend by 
towing him if hè needs help. We are glad 
to hear that they have that much cons 
sideration for their fellow-citizens. They 
have approached the Minister prétesting 
-against the prohibition of this friendly act, 
-and he lately conseated to amend his 
.reghlation- so us to meet their wishes, It 
-was not made per incuriam and, as we say, 
-towing adds- to’ the other dangers of the 
‘Toad. -However, most people wil] be ready 
to see,the regulation postponed for a ttne.— 
` The Law-Journgl. : sak i 
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It is hereby enacted as follows :— 


1. Short title and commencement. 


(1) This Act may be called the Indian - 


Tea Cess (Amendment) Act, 1939, ` : 
(2) It shall- come into. force on such 


date as the Oentral Govérnment may. by . 


notification in the official Gazette, appoint 


- 


ae Amendment of section 4 of Act IX of 

In clause (d) of sub-section (2) of 
tion 4 of the Indian Tea OCess Act; 
for the. words “two on the recdnmfmenda- 
tion of the Government, of . Bengal of 
which one is to represent the Tea Plan- 
ters in North Bengal and one” the words 
“one on the recommendation of the Terai 
Indian Planters’ Association, one on the 
recommendation of the Government. of 
Bengal” shall be substituted. 


$ 


5 a a Extracts: from Contemporaries. 


Declaration of War 
No doubt the prerent. war will teach us 
much about the. Imperial Constitution. 
One. interesting point which has more than 
academic importance is whether the 
Dominions go to war ipso facto. with any 
etate on whom the King.declares war. The 
Australian Premier. thinks that they do 
(Times, September 12), and that. na de 
claration of war such as .Canada made is 
necessary. Professor Keith, in his fine 
new .book on.the Constitution. notices that 
in 1937 the necessity of Parliamentary 
consent to an Imperial declaration of war 
was asserted. The Oonstitution of Eire 
contains a like provision.. New Zealand 
shares the Australian view. For.the United 
Kingdom the right to. make. war, is in the 
Orown as part of the prerogative. Yo 
legislative approval is necessary, nor was 
any approval asked before the late declara- 
tion. The Statute of Westminister is silent 
on the matter; and we think it is as well 
that nothing should have been said about 
it. As for Hire, one can only sympathise 


“with that warlike people. Her brave citizens 


have so, often carried the Standard. to 
Victory. She gave to England the greatest 
of all her soldiers. For them the present 
position must be humiliating. But at 
present, of gourse, things can only be left 
as they are.—-The Law Journal, ` 
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- "Tha recent case of Uxbridge Permanent 


4 


solicitors, 


‘Benefit Building Society v. Pickard (160 L. 
-Te Rep. 407), which was -nnder considera- 
tion by the Oourt of Appeal (Sir Wilfrid 
-Greene, M. R.,; Lord -Justice MacKinnon 
“and Lord Justice Finlay) for seven days, 
raised a nimber of issues of importance 
‘to all employers whose course of business 


3 necessitates their entrusting wide authority 


and discretion to-their employees, and, in 
` particnlar; to such professional men as 
accountants. estate agents, and 


i the like: Barwick v, English Joint Stock 


' Bank (16 L. T. Rep: 461; (1867) L. R. 2 
Fixch 259): and Lloyd v. Grace, Smith, and 


“Co. (107 L. T. Rep 531; (1912) A O;718), - 


together with a Jong finé of cases, were 
exhaustively reviewed therein,’ ` 
The conrt upheld ‘the decision of Mr, 


- Justice Atkinson that Pickard and Oo. were 


liable in damages to the’ plaintiff society 


` in respect of the Irss snffered by the 


r 
- 


‘society through the fraudnient act of one, 
Conwav, a. managing clerk in the employ 
of Pickard and: Co , who were in practice as 


` solicitors. Conway had obtained from ‘the 
‘ society an advance of £500 bv producing to 


= 
+ 


` 


t 


them a fictitious deed wbich hé must have 
known to be a forged document, ‘For the 
défence: it was confended: that (a) as the 


defrauded party. were not clients of the - 


principal; the rnlein Lilnyd’s case was not 


- applicable, and (b) thé principal cculd ‘not 


be held liable for the fraud of’ his servant 


- where the fraud comprised forgery. Sir 


Wilfrid: Greene, M. R. said that the manag- 
ing clerk enjoyed .authority to: conduct, in 
the name of his principal, the business of a 
solicitor’s' office, 
could not be said to be confined merely to 
treating with clients; it extended, also, to 
such business as completing tonveyancing 


~ work with third parties and obtaining 


moneys from such third parties. If the 
business transacted in this, case had been 
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' + MASTER'S LIABILITY FOR SERVANT'S FRAUD : 
°° " BENEFIT ESSENTIAL ? 


and ‘that such: business - 


IS MASTER'S 


genuine it’ would have been within the scope 
of the actual authority of Oonway, and 
actual authority. coincided with ostensible 


. authority. so far as the third party was 


concerned, although the ostensible authority 
—to do that which, in fact, was fraudulent 


-—was wider than the actual authority, 


No analogy could properly be drawn, he 


-added, between such a case as this and the 


type of case where the servant embarks 
upon “a frolic.of bis own,” e. g.. where he 
takes a motorcar, and, in the course of 
driving ,it- withoat authority, negligently 
injures another, party; for, in the latter 
type of case no third party alters his 
position upon the faith of the servant's 
ostensible authority. 

- Jt was emphasised in he course of the 


-judgments that Lloyd's case (sup.) exe 


presely disapproved the dictum of Wiles, J. 
in Barwick's case (sup), which dictum had 
been approved by Lord Justice Bowen in 
British Mutual Banking Company, Limited 
v. Charnwood Forest Railway Company 
(57 L. T. Rep. 833 ; (1887) 18 Q B. Div. 714 
as that dictum is commonly, but wrongly 


_ interpreted. 


In Barwick’s case it was held that the 
defendant bank were liable to the plaintiff 
for the fraudulent misrepresentation of 
the bank manager whereby the plaintiff had 
been indifced to deliver goods on credit toa 


„customer of the, bank, who, unknown to the 


plaintiff, was so indebted tothe bank as to 
be unable to pay the plaintiff when he 
the (cystomer) received a payment upor the 
prospect of which the maintif had been 
persuaded -to complete tke transaction with 
the bank's customer*-for the bank applied 
the payment received in reduction of their 
customer's indebtedness to themselves ; the 
existence of that indebtedness had not been 
discloged by the manager to the plaintiff 
when the manager gave the plaintiff a 
guarantee that his debt (if eha supplied the 
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goods) would be paid in priority to any other supervision ;. Sandles, having secured the 
payment “except to this bank.” Mr. Justice deeds from Mrs. Llovd, fraudulently dealt 
Willes there ssid: “If there be fraudin with her property for his own benefit, 
the manager, then arises the question, Mrs. Lloyd. brought her‘action against fhe 
whether it was such a fraud asthe bank, firm, claiming delivery up of the deeds 
‘his ‘employers, would be*‘snswerable for “and payment of the surfi‘advanced , by her 
.+.3[But as to] whether a principal ‘ise ‘on the mortgage. The House reversed the 
answerable for the act ‘of his agent-in the ,.order of the Court of Appeal -and restored 
course: of his -master's business, -and- for . the judgment of.Mr. Justice Scrutton in her 
his benefit, no sensible distinction can be favour. Š ; , 

drawn between the case of fraud and the “Lord Loreburn, L. O. ‘said: that the 
case of any other wrong.” “The general’ mansging clerk was authorised ste receive 
rule is,” he proceeded, “that the master is deeds and to carry through palen and con- 
‘answerable for every such wrong of the ‘‘yeynnces, snd he was’ instructed by the 
‘servant or agent as is committed in the plaintiff ‘as ‘the ‘representative of the ‘firm 
‘course of the service and for the master's to realise her property, but “he” tdok 
benefit, though no express command or ' advantage of the opportunity ‘so ‘afforded 
privity of the master be proved.” “him as the defendant's representative” to 
‘Is it, then, an essential factor that the ‘gether to sign ‘away all that she posséssed 
"wrong shall have been committed for the *and ‘put the proceeds into his own pocket. 
master’s benefit when the wronged party ‘ In my opinion there isan end of the‘case.” 
‘séeks to make the employer answerable? “Tf,” ~he' added, ‘the’ agent commits’ the’ 
The House of Lords declared. in Lloyd's fraud purporting to act in “the course of 
case (sup:), that if made no difference, ‘ business such ashe was authorised, or held 
‘when a party was defrauded by an agent ‘ ont ab authorised, to transact on account of 

-, acting’ within the scope of his authority, ~ his’ principal. then the ‘latter‘may: be held’ 


` whether the fraud was committed for the 
benefit of the: principal or for the agent's 
own’ benefit, thus expressly disapproving 
the apparent dictum of Mr, Justice Willes, 
“as approved by Lord Justice Bowen in 
British Mutual Banking Company, Limited v. 
Charnwood Forest Railway Company (sup). 
`  In' Lloyd's case (sup). ` Mrs. -Lloyd, 


the firm of Grace, Smith, and Oo., 8 firm 
, of ‘solicitors of high standing, acted upon 


her investments—with a view to re-invest- 


liable for it.” -Further, in his view, “if tk’ 


' whole “judgment of Mr. Justice’ Willes “be: 


looked at ‘instead of one sentence aléne; he 
“does not sav otherwise.” 
Lord Macnsghten, ‘too, “said that 
“Mr. Justice Willes’s judgment, if properly 
‘understood, was not authority. for the pro= 


n position for which “it is commonly ‘called 
“believing one, Sandles, to be a member of ` 


in aid, “To-that statement of thelaw (of 


. Mr, Justice Willes),” he stressed, “no'objece 
itor “tion of any sort'can be taken.” For“ifis 
“his advice: to sell two cottages and to call : 
‘in a mortgage— which properties constituted - 


a véry different `proposition to gay that'the 
master is not answerable for the 'wròng ‘of 
the ‘sérvant or agent; committed in- the 


ing the proceeds to better advantage. She 
Signed, without reading over. or having 
. explained to her, two documents which he 
put’ before her, believing „that such 
procedure was necessary for the purpose in 
view; in fact, they constituted respectively 


course’ of the service, if it-be not commit 
for ‘the’ master's ` benefit....Mr. Justice, 
' Willes does not, I think, gay ‘anythin£ of. 

‘ the kind.” i 
"Lord Shaw of Dunfermline put” it that 
l j “when Mr. Justice Willes spoke of a wrong 
, a conveyance and a (transfer. The business ‘committed in the course: of fhe service -snd 
- ofthe firm was, in fact, carried on by one © for the ‘master's benefit he was not thereby 
‘solicitor, & Mr. Frederick Smitb, who, - “setting vp the necessity for a conjunctions 
busily occupied® with public civic duties, of these two things, buf-was dealing with a 
“left the office very puch in the charge of -ĉase in which admittedly the conjunction 

Sdéndles, and Sandles, in any event, con- had occurred" :—The Law Times. 
“ducted the conveyancing work without. ` - i \ 
@: < . 
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. Extracts from Contemporaries. , 


Lawyers. SEARS 2 pans 

.. Revolutionaries have long. been. a bye- 
. product of-the legal profession—Robes- 
pierre, you remember, was a successful 
lawyer, and so was Kerensky. One*of the 
most extraordinary of them all was Huey 
Long, a fine exponent of the . modern 
method.of subversion by cavturing the atate 


"machine from within. After some early . 


expenience-as a travelling salesman, he went 
to the Bar and practised in small towns 
in“ Louisiana. . He attacked public utility 
corporations. and bv the time he was-+twenty- 
.five.he had obtained a place on the State Rail- 
way Commission. Resourceful, eloquent and 
possessing a high degree of vulgar personal 
magnetism, he first made his mark by buffo- 
-onery, but by the time he had.made himself 
„Governor of Louisiana there was no doubt 
“of the seriousness of his intention to become 
President of the United States. He brought 
under his direct, control the State Militia, 
the State Bar, the police and the schoole 
teachers, and ruthlessly used the Bureau 
of Criminal Investigation for political 
‘espionage and suppression of opposition, 
His gangster methods produced a state 
legislature so cowed that once it -passed 
forty-four Billa through all their stages in 
two hours and twenty minutes. Bv lavish 
Spending on social services and the por- 
paganda .showmanship of a fandamentally 
‘unsound “share the wealth” campaign, he 
‘attained in some quarters a spurious 
popularity and there is no knowing how 
far he might have gone had he not besen 
shot dead by the son-in-law of one of the 
victims of his tyranny. 


‘Why Unpopular | 
“ Sir Gervais Rentoul recently wrote an 
article in an evening paper on the general 
“unpopularity of lawyers and conolnded 
that the reason lay in the fact that the public, 
with something less than justice,- lays on 
them the blame for the delava of the law, 
‘the expense of the law and the anomalies 
‘and defects of the law. Whatever the cause 
of this immemorial prejudice (and it proe 
bably eprings from the plain man’s distrust 
of what looks like overesubtlety), it was 
wellestablished six hundred years 


hunted down every lawyer they could get 
wind of and executed Chief Justice Caven- 
‘dish. Lawyers would be a good deal more 
popular if the ordinary man could get rid 


‘ago 
when the rebels in Wat-Tyler’s revolution . 


“ofthe ideg that they always have the -ace 
of tramps up their sleeves. Lord Justice 


“Holker is said to have owed his success at 


the Bar to a talent for hiding his ability 
beneath a cloak of heavy-witted straightfor- 
wardness, a suppression of oratory and an 
appearance (when juriea were about) of 
knowing no law. 


Too Convincing. | 
Even the learned James I was suspicious 


.of, the.two-faced art of pleading. Once 
‘wben he visited a court and heard the 


argument for the plaintiff he declared it was 
a plain case and was about to go when he 
was persuaded to stay and hear the: other 
side. The defendant's counsel made out an 


‘équally convincing case, and the king 


departed angrily muttering: “Rogues all} 
rogues all!” No wonder the plain-spoken 
‘Oobbett,. conducting in person one of the 


nomercus actions brought against him at 


different times, answered a tirade by the 
plaintiff's counsel thus: ‘Gentlemen of the 
jury, you are men of the world and must be 
laughing in your sleeves at the flummery 
you have just heard. The lawyer who has 
been vilifying me would do the same to you, 
gentlemen, if he were paid for it. These 
fellows in wigs are always at the service of 
the highest bidder.” Of course. just as the 
‘Scots keep the Aberdeen stories going, the 
lawyers are always telling stories against 
themselves, Even a Lord Ohancellor, 
Brougham, could ironically define a lawyer 
as “a learned gentleman who rescues your 
astate from your enemies and keeps it for 


‘himaelf."—The Solicitors’ Journal. 


Evidence of Speed 

Probably the best evidence as to the 
speed ef a motorist is the evidence of 
another motorist, be he policeman or 
civilian, who follows him and has a 
trustworthy speedometer. Evidence of this 
kind is censtantly given.. Subject jo the 
cautien or reserve uttered in Melhutsh v. 
Morris (1938, 4 All E.R, 98) no objection 
can- be takento it, The police, however? 
who follow a motorist at night must, for 
safety, keep “bright lights alight: and it is 
‘often said that these have, shall we say, 
a provocative effect on the motorist in 
front. They may place him in a difficulty 
and induce him to try to free himéelf from 
the inconvenience and “so? to exceed the 
speed limit in some place where a limit is 
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in force. Recently a motorist summoned 
before a Devon Bench complained some- 
what angrily of pursuits of this kind, and 
chis solicitor urged the: Bench to express 
disapproval of it. No charge of intentional 
provocation was made ; nor’ we hope. and 
‘believe, was there any ground at all for 
-such a grave charge. But it seems likely 
‘that the adoption of such methods, though 
they be.commendable as helping to get 
the best evidence, may at times result in 
the commission of the very offence which 
they are intended to prevent. The Justices 
dismissed the’ summons, but we do not 
. read that they made any comment on the 
-defendant’s protest. It deserves careful 
-gonsideration.—The Law Journal. 


“Inter Arma 

; Tt-is said that amid the clash of arms 
the laws are silent. 

‘statement which has a.measure of stern 
truth but nevertheless needs a great deal 

„of ‘qualification Even troops ia the 

-trenches are men under law. No doubt it 

_-ja military law, and therefore apt to be 

. summary and not always administered with 
that : meticulous scrupulosity which dis- 
tinguishes the lawyer by profession, but 

-it is law preordained by.an existing law- 

making: authority ; it is to be found in Acts 
of Parliament or the rules of the Common 

‘Law. © . 

-It. has: to be remembered, too, that 
‘military law embodies a great deal of the 
-Common Law and Statute Law of England. 
‘Tf a solider kills his fellow wilfully and of 
- malice aforetbought, he is guilty of murder 
- and could be brought to trial for murder. 

-` Again, a man does not by joining the 
army cease to be a citizen. He van marty. 
He can execute contracts, [f he marries, the 
whole law of husband and wife will apply to 
him. His involuntary absence will not be 

‘desertion of his wife, but that is not.to say 
that he cannot be guilty of such Uesertion 

‘if be forms the intent to desert, and 
takes such steps as are open to him to give 

that intention effect. 
~ His ‘contracts will be modifed: by 
emergency law as, in some circuméfances, 

ewi bs those of others, but all the time 
ks e 
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their execution and enforcement will be 
subject, with such modifications, to time- 
honoured principles of English Law. The 
same observation applies to many. other. 
departments of law and the aspects o$- 
social life they regulate. = ous 
wiere emergency law 
gonfligts with the law as it stood. before 
war. began, the emergency law, be it but 
an Order made by an executive department, 
But the maker of the order 
cannot make valid law arbitrarily, Hig 
enactments must be within the scope given . 
him by law and are subject to interpr&tation ` 
by the King’s judges. In practice, vast 
fielde of law will be left untouched by the 


emergency of war, and. nowhere is it leas 
true to say that law is slient in our country 


my tt 
` 


to-day.—J ustice.of the Peace. . 


Death for Looting. | 

A press report has it that the French 
have enacted the punishment of death for 
looting unoccupied premises. Itis highly 
improbable that we shall ever go.so.far as 
this. . l l f 
No doubt large numbers of houses .in 
the evacuation areas will be left unoccupied 
and it is-obvious that opportunities for theft 


-Írom them, will be vastly increased by the 


darkening of the streets and of buildings 
themselves, to say nothing of the preoccupa- 
tions of.the guardians of order. with 
other important duties, It remains 
to be seen how far these opportunities will 
utilized _ by unscrapulous . persons 
feloniously minded. NA 

That offenders, when caught, will be 
severely dealt with goes without saying. 
But there is always one argument against 
the death penalty for such like matters. 
Murder itself carries no greater penalty, 
and the really wicked, or sometimes.only 


Teally frightened house-breaker will commit 


murder rather than chance apprehension 
and punishment. It is merely adding one 
more terror to the life of the peaceful to 
know that if the thief be come upon in 
the flagrant act, he has a strong temptation 
to slay. the possible witness against him.— 


Justice of the Peace, 


pe 
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Where ina voluntary settlement a settlor 
assigns to the trustees thereof “all the part or 
share parts or shares and other interest 


vested or contingent to which-~the. settlor- 


is now or may hereafter become entitl- 
ed ‘whether in default of appointment 
or under, any appointment hereafter 
to be made or on failure of any, such 
appointment of and in”: his mother’s 
sattlement funds, we might. have supposed 
that- he had effectually settled whatever 
interest he took in those funde. In Re 
Brooks’ Settlement Trusts (161 L. T. Rep. 158) 
there’ had- been such a comprehensive 
assignment. The settlor’s mother had a 
power of appointment over the treat funds, 
but*at the date of the execution of the 
voluntary settlement, she had not exercised 
it, and the settlor had vested interest in 
default of appointment (Re Master's Settle- 
ment Trusts, 103 L. T. Rep. 899; (1911) 
1°Oh. 321). Clearly. the interest in default 
of appointment was caught by the voluntary 
settlement,- but that interest was “liable 
to. be divested at any time by a valid 
exercise of the power, and the effect of 
such an exercise of the power is to defeat 
wholly or pro tanto the interests which 
wp to then were: Vested in the persons 
entitled in default of appointment and to 
create new estates in those persons in 
whose favour the appointment . had been 
made” (per Mr. Justice > Farwell, in 
Re Brooks’ Settlement Trusts) (sup.). 
The motber subsequently ~ exercised her 
power’ and appointed a share in. the trust 
funda to. the-settlor. The draftsman of 
the voluntary settlement had provided for 
this appointment, and if there had been 
no rule of Jaw aé.t6 ‘the assignment of 


‘an expectancy, clearly the appointed share 


‘would ‘have. had to be transferred to the 
trustees of that settlement. — ‘ 

|” Tn: Re Ellenborovah (87 L.T. Rep. 714; 
:(1903) 1 Oh. 697) Miss Law, by a, voluntary 
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VOLUNTARY SETTLEMENTS | ee 


settlement, assigned’ to the trustees thereof 
the real and personal eftate to which, “in 


-the event of the deaths of her brother 


l 
1 


. 
hd 


‘seems to have thought 
2 Day A ~- ~ ef a 


and sister respectively in her lifetime, she 
-night become entitled under their respec- 
tive wills or intestacies. .She had obviously 
at the date of the settlement “only a 
spes successionis, and that is nota title to 
property by English Law” (ibid per Mr. 
Justice Buckley). Her assignment, however, 
operated in equity às an agreement to trans- 
fer, and it is a well-known rule that equity 
will not enforce a voluntary argument. ‘The 
brother and sister died in the settlor's life= 
time, intestate,and the settlor became entitled 
to interests in their estates. The settlor 
handed over to the trustees ofthe voluntary 
settlement what had come to her from her 
sister, but shs did not wish to hand ‘over 
what had come to her from her brother, 
and Mr. Justice Buckley (as he then was) 
held that the Oourt could not compel her 
to do so. Mr. Justice. Farwell came toa 
similar conclusion in Re Brooks’ Settlement 
Truste (sup), and held that the appocinte 
ed share- was not caught by the settlement. 

If: the property actually reaches the 
hands of the trustees as such, the Bettlor 
cannot successfully require the same to 
-be transferred to him (see Re Ellenborough 
(sup), and Re Bowden (154 L. T., Rep. 157; 
(1936) 1 Oh. 71), as nò one is seeking the 
assistance of the Court to enforce the 
voluntary settlement. In the last named 
‘case the settlor had assigned her erpectas 
tions “under her father's will or intestacy 
to the trustees of the voluntary settlement, 


‘and had appointed.them her attorneys to 
-Teesive any property which might bebome 
~“ hers, to be held on the trusts of the settle- 
` ment. Her father died in 1889, and from*time 


tio time the trustees had received substantial 
sums which they held on the trusis of the 
settlement. In the year #32 the “settlor 

that these ` sums 
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were not caught. by the settlement and 
required the trustees: to transfer them to 
her. Mr. Justice Bennett, in giving judg- 
ment, said: “No assistance is required 


from a Court of Equity to put the property . 


into the hands of the trustees. I can find 
no ground which enables me to decide that 
the trustees of this settlement must, after 
sixty years, hand over the property to the 
settlor," NE 

The result of these- cases ie that the 
settlor can repudiate a voluntary settlement - 
of a mere expectansy before it reaches the 
hands .of the trustees of the settlament as 


puch, and that there is no method by which . 


such a settlement can be made irrevocable 





- "ACT No. XXVIII of 1939. 
. THE MEDICAL DIPLOMAS ACT, 1939. 


Received the assent of the Governor-General on 
Bh September, 1939, and ts published in the Gazette 
of India, Part IV, dated September 30, 1939, 


An Act'to make the provision referred to 
in sub-section (1) of section 120 of the 
Government of India Act, 1935, 


. Whereas it is expedient to make the 
provision -relating to medical diplomas 
granted in the United Kingdom or Burma 
which is referred to in sub-section (1) of 
ouou 120 of the Government of India Act, 
1935 ; 


It is hereby enacted as follows :— 
1. Short title and extent. 
(1) This Act may be called the Medical 
Diplomas Act, 1939. 
(2) It extends to the whole of British 
lodia. 
© 2, Definitions. 
In this Act— 
(a) “diploma” has the meanin assigned 
i . to it in sub-section (7) of Section 120 
of the Government of India Act, 
1935 ; E 
(b) “United Kingdom” meana the United 
* Kingdom of Great Britain and 
Northeri.[reland. 
3. Conditions for excluding from 
rogttce British subjéets domiciled in the 
‘United Kingdom or India who hold medical 
diplomas granted in the United Kin gdom on 
| the ground of inadequacy of such diplomas, 
So long as the condition set out in sub- 
section (3) of section 120 of the Government 
of India Act1985, continues to be fulfilled, 
a British eubject domiciled in the United 


Ba 
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that it is voluntary. The 
question arises whether the solicitors acting 
in the matter ought to inform the settlor 
that be or she can repudiate the settlement 
of the expectancy, or allow the property 


when it falls into possession, to be received ` 


by the trustees and beld by them on the 
etrusta* of the settlements. The settlement 
was probably executed with the view of 
protecting the settlor against himself, and 
the Court does not disapprove .of auch 
Bettlemenis, provided that, at any rat 


in the case of a young settlor, bekas, in’ 


default of issue, a general power of appoint- 
ment (James v. Couchman,. 52 L. T. Rep. 
344; 29 Ob. Div. 212, —The Law Times. 


” 


PR m 


Kingdom or India who, by virtue of A. 
medical diploma granted to him in the 


United Kingdom, is, or is ‘entitled to be, ` 


registered in the. United Kingdom as a 


qualified medical’ practitioner shall not, by” 


or, under any law for the time being in 


force, be excluded from. practising medi- - 
cine, surgery or midwifery in British India 


or in. avy part thereof, or from being 
registered as qualified so, to do, on the 
ground that such diploma does not. furnish’ 
a Sufficient guarantee of his, possession of 


the requisite knowledge and skill for- the ` 


practice of medicine, surgery and mid- 
wifery, except in. accordance with the 
following conditions, namely :— 7 
(a) Notice of every proposal for exclud- 
tng the holders of any such diploma 
from practice or registration shall 
be given in such form and in such 
manner as the Central Government 
may by rules made in this.behalf 
Prescribe, to the university. b. -other 
body granting that diploma, ant 
where such proposal is not made 
by the Central Government, to thé 

- QOentral Government also. — 
_ (b) No such proposal shall become opera- 
tive until the expiration of twelve 


months after the notices referred - 


to in clause (a) have been given. © 
(c) Such a proposal shall not become 
operative or, as the case may be, 
shall cease to operate, if His 
Majesty's Privy. Council, on an 
application made to them under 


~ 4 


sub-section (2) of section 120 of the ~ 


Government of India Act, 1935, 
determine that the diploma in 
question ought to be recognised as 


1939 


furnishing such ‘a 
guarantee as aforesaid. 
_ 4. Conditions for excluding from prac. 
tice British subjects domiciled in Burma who 
hold medical diplomas granted in the United 


sufficient 


` Kingdom or Burma on a similar ground. 


wf 


A British subject domiciled in Burma 


who, by virtue of a medical diploma granted ° 


to him in the United’ Kingdom or Burma, 
is or is entitled to be, registered in the 
Ynited Kingdom as a qualified medical 
practitioner shall not, by or under any law 
for the*tfme being in force, be excluded 
from practising medicine, surgery or mid- 
wifery in British India or in any part 
thereof, or from being registered as 
qualified so to do, on the ground that such 
diploma does not furnish a sufficient 
guarantee of his possession of the requisite 
knowledge and skill for the practice of 
medicine, surgery and midwifery, except 
in accordance with conditions such as are 
set out in clauses (a), (b) and (e) of Bec- 
tion 3, 


ACT No. XXIX of 1939 


THE INDIAN TARIFF (FOURTH AMENDMENT) 
ACT, 1939 


Received the assent of the Governor-General on 


26th September, 1939, and is published in the Gazette 
of India, Part IV, dated 30th September 1939. 


An Act further to amend the Indian 
Tariff Aet, 1934, for a certain purpose, and 


, to validate the levy and collection of certain 


duty under that Act. 


Whereas it is expedient further to amend 
the Indian Tariff Act, 1934, for the puarpoce 
hereinafter appearing, and to validate the 
levy and collection of duty on the import of 
wood pulp during the period commencing 
thè Ist day,and ending the 20th day, of 

It is hereby enacted as follows-:— 

- 1. Short title. 

This Act may be called the Indian Tariff 
‘Fourth Amendment) Act, 1939, 


- 2. Amendment of First Schedule to Act 


XXXII of 1934. 
In the Firat Schedule to the Indian 
Tariff Act, 1934, in paragraph (c) of 


_ stem No. 22 (5), to the entry in the fourth 


column the words and figure, “or 25 per 


x cont. ad valorem, whichever is higher” shall 


‘be added. 


3. Validation of the levy and collection 
of certain duty, 


The declaration inserted, in exercise of 
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the power’ conferred by section 3 of the 
Provisional Oollection of Taxes Act, 193], 
in the Indian Tariff (Second Amendment) 
Bill, 1939, shall be deemed always to have 
applied to the provision in the said Bill 
relating to the duty on the import of wood 
pulp, notwithstanding that the said provi- 
sion purported to impose a revenue, and 
not a protective duty; and all duty levied 
and collected on the import of wood pulp 
during the period commencing the 1st day, 
and ending the 20th day of April, 1939, is - 
hereby declared to have been as validly 
levied and collected as if the said declaration 
had slways applied to the said provision, 





ACT No. XXX of 1939, 
THE COMMERCIAL DOCUMENTS EVIDENCE 
"ACT, 1939. 


Received the assent of the Governor-General on 
26th September 1939, and is published in the 
wa of India, Part IV, dated 30th September, 
1939. 


“An Act to amend the Law of Evidence 


, with respect to certain commercial docu- 


menis. 


Wereas it is expedient to amend the Law 
of Evidence with respect to certain com- 
mercial documents; 


_ It is hereby enacted as follows :— 
1. Short title and extent. 
(1) This Act may be called the 

Commercial Documents Evidence Act, 

1939, f , 

. (2) It. extends to the whole of British 

India. : 

2. Statements of relerant facts. in 
a documents to be themselves relevant 

acts. 

Notwithstanding anything contained in 
the Indian Evidence Act, 1872, statements 
of facts in*issue or of relevant facts made in 
any document includedin the Schedule ag 
to matters usually stated in such document 
shall be themselves relevant facts within 
the meaning of that Act. 

3. Presumption asto gesuineness of docu- 
ments. 

For the purposes of *the Indian Evideace 
Act, 1872, and notwithstanding anything 
contained therein, a Ovurt— e 

(a) shall presume, within the meaning of 
that Act, in relation to documents 
° included in Part I ofthe Schédule, 

; and e. 
(b) may presume, within the meaning of 
that Act, in relation to documents 


gr 
- > fpeluded in-Part TE ofthe Schê- 
4 dule— . - | : l 
- that any dccument - jurporting to: be a 


document included in Part-I or Part II of.. 


the Schedule, asthe case may be, and to 
hive been duly made. by or.under the 
_ appropriate authority, was so made and that 

tle statements contained therein are 
accurate. l 

‘4. Definition, i 

In the Schedule the expression ‘ recognised 
Chamber of Ocmmerce” meéans a Chamber 
of Commerce 1ecogaised by the Government 


of its country. as being, competent. to issue. 


certificates of origin, and includes any other 
association similarly recognised. 





“THE SCHEDULE. 
(See gecticng2 and 3.) - 
; ‘ ‘ ; i ee Part I. | i k R | 
“Documents in relation to which the Court 
“SHALL presume". 


_1. Lloyd's Register of Shipping. 
9. Liloyd’s Daily Shipping Index. 
3. Lloyd's Loading List. : 24 
"4, Lloyd's Weekly Casualty Reports. . 
-5. Certificate of delivery of goods .to the 
Manchester Ship Canal Company. 
6. Official log book, Supplementary 
Official log book and official. wireless log 
kept by a British shiv. 
H.. Certificate of Registry, ‘Safety Oertifi- 
cate, Safety Radic-Telegraphy Certificate, 
Exemption Certificate; Certificate of Survey, 
Declaration of Survey, International Load 
Line Certificate, British India Load Line 
Certificate, Report of Survev of: a ship 
' provisionally detained as unsafe, Report of 
Survey to be served upon the master of a 
ship déclared unsafe upon survey, Docking 
Certificate, Memorandum issued under 
: Article 56 of the International Convention 
for the Safety of Life at Sea, 1929. - 
-;-_ R. . Certificates A and B issued under the 
< Indien’ Merchant Shipping Act, 1923.. - | 
9. The following documents relating to 
o Marine’ insurance, namely, insurance 
«policy, receipt for premium, certificate ‘of 
insurance and insurance cover note. - ; 
10°. Oertificate. concerning the loss of 
country craft issued by ` the: appropriate 
authority under Department. of Commerce, 
- -@* . : e 
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Mercantile 
No. 2 of 1938. - eon. 
11. Protest made before a Notary Public 
or other duly authorised official by a master: 
of a ‘ship relating to 
calculated to affect the liability of the ship- 
owner. 
12. 

apparatus Carried in ships or aircraft. | 

‘13. Certificate of registration of an, 
aircraft granted by the Goverament qf the 
country. to which the aircraft belongs. 

14, Certificate of airworthiness 
aircraft granted or validated by, or under 
the authority of, the Government of thè 
country to which the aircraft belongs. ~ . 

15. Licences ‘and. certificates of com- 
petency of aircraft personnel granted or 
validated by,or under the authority of, the. 
Government of the country to which the - 
personnel belongs, . mm 

16. Grotind Engineer's Licence issued by 


Marine Department ` Oiroular 


` 


"Licence or permit for radio-telegraph | 


J c 
f an 


circumstances’, , 


bo 


7 
4 


a competént aùthority authorised in this , 


‘behalf by Government. 


17. Consular Certificate in respect of 
goods shipped or shutout, consular certifi- 
cates of origin, and consular Invoice. 

18. Odertificaté of ofigin of goods issued 
(but not-merely attested) by a recognised 
Ohamher of Oommerce; or bya British 
Consilar officer or British or- Indian Trade 
Oommissioner or Agent. NG 

19. Receipt for payment of customs duty 
issued by a Oustoms,authority. l 

90. ‘Schedule iəsùed by a Port, Dock, 
Harbour, Wharfage or Warehotisé authority, 
or by a Railway Company showing fees, dues, 
freights or other charges for the storage, 
transport or other sérvices in connection with 
goods. kh; TU i 
. 91. Tonnage schédule and schedule of 
feee, commission or other charges for services 
rendered, issued by æ recognised Chambtr 
of Commerce, 

29, The publication known as the Indian 
Railway Oonference Association Ooaching 
and Goods’ Tariffé: © 5 tas 

93. Copy, certified by the Registrar of 


NG 


Companies, of the) memorandum or the~ 


articles of association of a company, filed: 
under the Indian Companies Act, 1913. 
24. Protest. noting and’ Certifying the 


dishonour of a bill of exchange, made, beforay . 


a Notary Public or other duly authorised 
official, ss 
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See a IMPERIAL:ACTS. 
s. (Continued from p. 20 of Journal). 
š Parr Il. aad Log Book, maintained by the owner or 


Documents in relation to which-the Court 
e - “MAY presume". 


1. Survey Report issued by a competent 
authority— 

““(4) in reapect of carzo loaded ; or 

(it) certifying the quantity of coal loaded ; 
Or ; 

(iii) in respect of tha security of hatches. 

9. Official log book, Supplementary 
‘Official log book ard official wireless log 
kept bv a foreign ship. ~ 
- 3. Deck certificata, dock chalan, dock 
receipt’ or warrant, Port | Warehonse 
‘certificate or warrant, issned by, or under 
‘the authority of, a Fort, Dock, Harbour or 
Wharfage authority, 

4. Ocertificate issusad by. a Port, Dock, 
‘Harbour, Wharfage or other authority 
having control of a2ceptance of goods for 
shipping transport or delivery, relating to 


the date or time of shipment of goods, 


‘arrival of goods for acceptance, arrival of 
vessels or acceptance or delivery of goods, 
or to the allocation o? berthing accommoda- 
tion to vessels. i l 

5. Export Application issued by a Port 

“authority showing cues paid, weight and 


measurement and the shutting out of a - 


consignment. 
“6, Certificate or receipt showing the 
weight or measurement of a consignment 
issued by the offscial measurer of the 
Conference Lines, or by a sworn or licensed 
measurer. or by a recognised Ohamber of 
Commerce. 
"7. Reports and pablications issued by a 
‘Port authority showing the movement of 
vessels, and certificates issued by such 
authority relating to such movements. 
8. Certificate of safety for flight signed 

“by a licensed Ground Engineer, 


9. Aircraft Log Bok, Journey Log Book - 
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< Companies 
thereunder. ` - 


‘operator in-respect of- aircraft. 

10. “Passenger List or Manifest of Goods 
‘Carried in- public transport aircraft. 

11, Passenger ticket issued by asteame 
-ship company, oF air transport company. | 
< T2. Air Consignment Note and Baggage 
Qheck, issued by an air transport company 
in respect of goods carried by air, and the 
counterfoil or duplicate thereof retained by 
the carrier. - r 
. 13. Aircraft Load Sheet. 

14. . Storage warrant of a warehouse 
recognised by a Oustoms, Excise, Port, 
Dock, Harbour or Wharfage authority. 

15. Acknowledgment receipt for goods 
granted by a Port, Dock, Harbour, Wharfage 
ot Warehouse authority’or by `a Railway or 
Steamship company, - l 

16. Customsor Excise pass and Oustoms 
-or-Excise permit or certificate, issued by a 

‘Oustoms or Excise authority. 

17. Force majeure certificate issued by a 
recognised Ohamher of Commerce. | 

18. Receipt of a Railway or Steamship 

-company granted toa consigoor in acknow» 
_ledgment of ‘goods entrusted to the company 


, for transport. 


19. Receipt granted by the Posts and 
Telegraphs Department. 

20. rtificate or survey award issued 
by a recognised Ohamber of Commerce 
relating to the quality, size, weight or 
valuation of any goods, count of yarn or 
percentage of moisture in yarn and other 
good. — ` , a 
"91," Copy, certified eby tke Registrar of 
“Oompanies, of the Balance Sheet, Profit and 


Loss Account, and fudit report of a company, 


filed with the said Registrar under the Indian 
Act, 1913, and the ralessmade 


` 
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ACT No. MUMI 011939, .- 1. Short title and commencement. 
fee oe eee (1) This Act may be called the Indian 
THE INDIAN CARRIAGE BY AIR (AMENDMENT) Rubber Control (Amendment) Act,.1939. ` 
oo a ik. NE A (2) It shall be deemed to have come: 
Received the assent of the Bee ee ee into force on the lst day of January. 1939. ~ 
28th September, 1939, and is published sn tee | 2. Amendment of section 1 of Act XXVIII. . 


of India, Part FV, dated 30th September 1939. 1934 
An Act to amend ‘the Indian Carriage by of ° | a aa g 
Air Act, 1934, for a certain purpose, In sub-section (4) of section 1 *of the 


i ; “Indian Rubber Control Act, 1934 (herein- 
Whereas itis expedient to amend the after referred to as the said Act’, for the 
ie Indian Osrriage by Air Act, 1934, for the | figure 1938" the figure 1943” shall “be 
` purpose hereinafter appearing ; substituted... + ae see 


A =. 3. Amendment of section 2. à ar 
gf aie acted as follows Tn section 2 of thee Act— ` 
A 4116. , - a) clause ` ä 
Die Ace may kagaliha s iiaae °°) Stee) stall ba re nun bored a 
: i ; ause (aa), and before the said 
riage by Air (Amendment) Act, 1939. TG clause’ as so reenumbered, the’ fol- 
2... Amendment of section 2- of ' Act. XKX lowing clause shall be inserted, 
6f 1934. M go amely = 
In section 20f the Indian Oarriage by (a) “Agreement” means‘ the Agree- 
Air Act, 1934, after sub-section (8) the fol- ment between the Governments 
lowing sub-section shall be inserted, name- of France, the United Kingdom, 
ly :— ot i : India, the Netherlands and Siam ~< 
(8-A) Any reference in the First Sche- to regulate production and ex- 
' dule to agents of the carrier shall port of rubber, signed in London 
be construed as including a refer- on the 7th day of May, 1934, as 


ence to servants of the carrier.” amended by the Protocols of the 
; , 2i th day of June, 1935, the 22nd 
day of May, 1936, and the 5th 
7 | day of aint 1937, ae ng 

; y < a i revised in accordance with the 
"4. +; ACT No, XXXII of 1939. = recommendation, accepted by - 


A 


| 


THE INDIAN RUBBER CONTROL (AMENDMENT) all the ssid Governments, of the 
a ACT, 1939. l International Rubber Regulation 
Sktk September, 1939, and ts published in the Gazette March 1938 ne i 
: of India , Part IV, dated 30th September 1939. -(b) in clause (b)— , 
An Act further to amend the Indian Rubber (i) for the worde “by sea or by land” 
_ 3 Control Act, 1934. the words “by land; sea or air” 
Whereas the Agreement between the _. Shall be substituted ; 
Governments of France, the United’ King- (ii) the words “and Burma” shall be 
dom, India, the Nethérlands and Siam to omitted ; ANA 
- regulate production and export of rubber, (c) after clause (c) the following clause 
‘signed in London on the 7th day of May ‘shall be-inserted, namely :— . ° 
1934; as‘amended by the Protocols of the ‘(cc) “International Rubber Regula» 
27th day of June, 1935, the 22nd day of tion Committee” means the Come 
May, 1936 and the 5th day of February, mittee referred to in Article 15 of 
1937, has been revised’in accordance with the Agreement ;'; > | l 
“the yecòmmendstion, accepted by all the (d) for clauge (d) the following clause 
gaid Governments, of the Internstional shall be substituted, namely :—- 
“Rubber Regulation Ocmmittee of the 29th (d) “nét exports“ of rubber means 
“day of March 1938 and. has come into force the difference between tke total 
as e@ revised on‘the Ist day of January, exports of rubber during'a period 
1939; 2 ke f and the: tctal imports of crude q. 
~ Afd whereas it ‘is expedient: farther to rubber during the same: period \: 
amend the Indian Rubber Oontrol Act, exclusive of rubber imported | 
1934, gor the purpose of implementing the ‘from Burma ;’; 
said Agreement as so révised, and for cer- (e) for clause (g) the following clause 
tain other purpofes hereinafter appearing ; < | shall be'substituted, namely :— 
It is hereby enacted as follows :— (g) “to plafit” means to propagate d 


. % 
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rubber plant from seed or any 4. Amendment of section 3, 
livingtportion of the rubber;plant To sub-section (1) of section 3 of the said 


that may be used to propagate Act, the following shall be added, namely :-- 


it ; “new planting” means plant- “and such Oommittee -shall be a body 
ingin an area which has not corporate and have perpetual guce 
Bince the Ist day of June, 1934, ` cession and a common geal, and 
Carried any rubber plants or shall by the said name sue and be 
Substituting in an area carrying , | sued”. ' 


rubber plants and other growths, 5. Amendment of section 8, 
rubber growths for those other In section 8 of the said Act,— 


_ growths; “to replant” means to (a) sub-sections (1) and: (2) shall be ree 
e plant, in such circumstances as numbered as sub-sections (2) and 
p not to constitute new planting, (3), respectively,and the following 
on any one acre of an area carry= shall be inserted as sub-section (D, 
° ing rubber: plants on the Ist . namely :— 
day of June, 1954," more than Annual report and accounts. 
ihirty rubber: plants; and “to (1) The Committee shall publish an 
supply” ‘means so to plant on - annual. report on the working of 
any one acre of such an area. ., this Act.”; | 
thirty rubber plants or legs ;’: (b) after sub-section (8) as so renum- 
(f) for clause (kh) the following clause bered, the following sub-section 
shall be substituted, namely :— ie shall be inserted, namely — 
h) “rubber” means— (4) if any item of expenditure is dis- 
(i) crude rubber, that is to say, allowed under sub section (8), an 
rubber prepared from the leaves, appeal shall lie to’ the Central 
bark or latex of any rubber Government whose desision in 


(iz) the latex of any rubber plant, whe- 6. 


" of conversion into rubber, and 


(iii) 


“rubber” content of any article 


(g) for 


shall be substituted, namely :— 
“(4) “rubber plant” includes plants, 


(4) Hevea Braziliensts (Para rub- 

(ii) Manihot Glaziovii (Oeara rub- 
er), 

(iii) Castilloa elastica, 


(iv) Ficus elastica (Rambong), 
(v) any other plant, tree, shrub 


the matter shall be final.” 


Amendment of section 10. 

In section 10 of the said Act, after clause 
(a) the following clause shall be inserted, 
namely :— : 

“(aa) regulating the term of office of 
members of the Oommittee and the 
circumstances in which, and the 
authority by which, members may 
be removed ;”. 

7. Substitution of new section for sece 
tion Il. 

For section Ll of the said Act the follow- 
ing section shall be substituted, namely :— 

Limitation of Application of Act. 

“ll. Nothing in this Act shall apply to 
the export of rubber by parcel post 
orto the re-export of rubber con- 
t#ined in, imported manufactured 
articles.” ; 

8. Amendment of section 12. 

In section 12 of thesaid Act — 

(a) in sub-section (Ii, the words ““or 

° Burma” shall be qhitted ; 

(b) in sub-section (2), for the words 

“grown; produced: or contained, in 

“an article manufactured in a 
country other than India and 


$ : a Burma” the words “ 
or vine which tle Committee duced in any S CECE | +o 


may, by notification in the . aor i 
Gazette of India, declare to be ze shall be substituted. 7 
a rubber plant forthe purposes 9. Amendment of section 15. 


of this Act ;” °. In sub-section (2) of section 15-of the 


plant, 


ther fluid or coagulated, in any 
stage of the treatment to which 
it is subjected during the process 


latex in any state of concentra- 
tion, and ‘includes for the pur- 
poses of determining net' exe 
ports and regulating export, the 


manufactured wholly or partly 
from crude rubber in India ;’; 
clause (i) the following clause 


trees, shrubs and vines, and any 
leaves, flowers, seeds, buds, twigs, 
branches, roots and any living 
portion thereof, that may be used 
to propogate any of the following , 
namely :— 


ber) 


o 
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said Act, for the word ‘“twelve” tha word commencing ‘relating to the area” 
_ “ten” shall be substituted, - and ending ‘manufactured in the 
10. Amendment of section 16. : factory” the following . shall o 
- In sub- sebhon (1) of section 16 of the said - substituted, namely :— 
Act,— “and documents relating to the ares 
(a) ‘after the words “for any period . planted with rubber, or to the.. 
. shall” the words, figures and production (including. costa of ~ 
brackets," subject to the provisions e production), manufactures sale or 
of sub-section (2) of section 17, X export of rubber produced on the 
l shali-be inserted; - estate or manufactured in the 
(b) the. proviso shall be omitted. À factory, or to the ownership of 
41. “Amendment of section 11. the estate or ANON, or bo" any 
«To sub-section (2) of section 17 of the other matter” w T 
said Act, the following proviso shall . (b) in sub-secticn (2), — 
be added, namely :— (i) after the words “any return 4 the 
“Provided that the Committee may word “or document”, shall be ' 
~. ~ refuse, either absolutely or for such inserted ; 
period as it thinks fit, to grant such (ii) after the ‘words’ “may cancel” the 
licence and certificate— words “or suspend for such period 
- (a), in respect ofi rubber under attach- as it thinks-fit” shall be inserted ; 
.- ` ment by order of a competent (iis) for the word and figure “gece 
- Oourt, or tion 15" the word and figure 
(b). kane a bona fide dispute exists as “section 17" shall . be substituted,- 
‘ tothe person entitled to receive 16. Amendment of section 22. ; 
the quota, ` In section 22 of the raid Act — 
ı © and where such refusalis absolute, (a) in sub-section (I, ,— 
may cancel the unexhausted balance (i) in clause- (a), for the words "per 
of the quota.” 7 hundred pounds” the words “for 4 
12, Amendment of section 18. every hundred pounds or part 
“Tn sub- section a) of section 18 of the said thereof” shall be substituted ; 
Act, the words ‘ ‘Or British Burma" and the (44) in clause (b), after the words " 
words ‘and Burma” shall be omitted, counts of quotas” the words or 
"13. | Amendment of section 19. other documents relating, thereto” 
‘In section 19 of the said Act,— -Bhall be inserted ; 
(a) in sub section (7). after the words (b) in sub- section (2), for the word “ins 
' ““licences issued against. it” the ternational’, the words “institution 
. «+, words, figures and brackets “.the or“ shall be substituted. 
© ' amount, if any, thereof transfer- 17. Omission of section 23. 
. red under sub-section (2) ‘of sec- Section 23 of the said Act shall be 
tion 16" shall be inserted ; omitted. 
(b)'in sub-section ‘‘2), the words. “and 18. Amendment of section 24. 
Burma" shall be omitted. In clause (6) of section 24 ofthe ‘anid Act, 
(44:: Amendment of section 20 the words “or British Burma” and the words 
In sub-section (1) of section 20 of the said "and Burma” shall be omitted. ° 
Act,— 19. Amendment of section 25. A 


(a) for the words “from a port’in British- In secticn:25 of the said Act, after the . 
India’ the words “or shall be .ex- words “no order” the words. “cancelling or # 
ported” shall ‘be substituted; ` suspending the unexhausted balance of any ~ 

(b) after the words “guantity to be shipp- quota or” shall be inserted..; 

- ed" the words “or exported” ghall be 20. Substitution of new sections for sec-® 


inserted.e | tions 26, 21 and 28. 
e 15. Amendment of section 21. < For sections 26, 27 and 28 of the said Act, 
Ta section 21 of the said Act,— the following sections shall be a Li, 
(a) in sub-gection (Z) for the words namely : — WI a, l 
z i ' | 6 E a Ta 
' ` ay ' = ’ _ 
e mag. Fe ‘(Bo be enntinued.) 
. i p eo Pe. ' ae ote ; l Si 
| i a. e i a . 
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b 
l Congepning the crime of forgery there 
are many popular misconceptions, not the 
most illogical being that of Sir Ruthven 
Murgatroyd, in “Ruddigore,” with his : “Tf 
I can't forge my own cheque, whose cheque 
can L forge?” It is, neverthelesa, a crime 
whichis capable of precise legal definition 
and has been:so. defined both at common 
law and by faifly recent statute. Blacke 
stone (Vol. 4, p. 247) definéd it as “the 
fraudulent making or alteration of a writ- 
ing tothe prejudice of another man’s right.” 
This definition was confirmed ag recently 
as 1896 in R.v: Riley [1896}1 Q. B, 309. 
“The statutory definition is contained in 
8. 1(1) ofthe Forgery Act, 1913, which 
provides : “For the purposes of this Act, 
forgery is the making of a false document 
in order that it may be.used as genuine,” 
Sub-section (2) of s. 1 enumerates a num- 
ber of instances in which a -document will 
be held to be false within the meaning of 
the Act. One of these instances was the 
subject of a recent important decision in 
the Court of Criminal Appeal (R, v, Wells 
andl 27 Or. App. Rep. 72). Sub-section 
2) provides (inter alia) that “a document 
is false within the meaning of this Actif.. 


the time or place of making, where eithar 


18 material ...is falsely stated therein,” 
The facts of the case were notin dispute. 


WH, a solicitor, executed a deed of settle- 


ment in favour of his. six years old. Bon, 
naming himself, his. wife and: the appellant, 
who was a chartered accountant, astrus- 
tees. The appellant's firm sent the deed on. 
3rd: April, 1936; to the local inspector of 
taxes with an‘application for .re-payment of 
tax for the year 1935-36.. Clause 3 of. the 
deed contained a power of revocation. On 
21st April, 1936, the deed was sent back 
to the appellant'sfirm by registered post, 
and delivered to them the next morning. 
å: repayment of £ 4215s. tat was made'on 
the.claim. | 

On 13th May, 1936, the provisiona of a 
Financa Bill were:published,. Among: those 
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- FORGERY BY INSERTION OF INCORRECT DATE. 


Provisions was one that no deed such ag 
that executed by H was effective for the 
purpose of reclaiming income-tax upon the 
Daymsnts made under it unless it was an 
irrevocable settlement made before 22nd 
April, 1936. The appellant's attention had 
been drawn to this, on 18th May, 1936, 
by a publication issued by a concern called 
“Taxation Practical Service,” On 20th May, 
1938; H and the appellant executed upon 
the deed of 2nd March, 1936, an indorgeè, 
ment bearing the date 2lst April, 1936, 
cancelling the power.of revocation, -but con: 
firming the deed in’ all other respects. 
The appellant considered the matter in Con- 
Bultation with.O,.a solicitor, - 

On 16th July, 1936, the Finance Act was 
passed and s. 21 (10) provided : “This sec- 
tion applies toevery settlement, except a 
settlement made “or entered -into before 
22nd April, 1936, which immediately before 
that date was irrevocable.” . l 

In June, 1937, ths appellant applied to 
the income tax authorities for a rebate of 
income tax on ‘behalf of H's gon, but in the 
correspondence which followed, and avén 
when the deed of 2nd March, 1936, and the 
supplemental] deed of 20th May, 1938. were 


“Bent-to the inspector of taxes, no mention 


was made of the factthat the indorsement 
dated 21st April, 1936, had in fact been 
executed after that date. 

The-appellant was convicted at the Oene 
tral Criminal Court of'uttering a forged deed, 
was sentenced to seventeen days’ imprison- 
ment and was ordered to pay the costs of 
the prosecution to an amount not exceeding 

. ò : e ` 
At the conclusion of -he cage: for the 


prosecution, counsel for the defence had o 


submitted that there.was no:case, relyin 
on R. v. Ritson: (1869), L. R. 1 COR. 200 


In that case: fatherand son were indæted 7 


for forging a deed with: intent to-defrand 
G. The father was a builder- and had 
given'G. an: equitable mortgage by Written 
agreement and doposit of ‘title deeds: of 


Q 


26 
land which he held in fee to secure loans 
amounting to over £730. Subsequently, 
the father assigned all his property to B 
for the benefit of his creditors, and later 
together with B, conveyed to G the freehold 
of tte mortgaged property in consideration 
of ancther advance. Some time later the 
fatter executed a deedof assignment for 
a long term in favour: of his‘son*of a ae 
part of the land- already conveyed to G. 
This deed was falsely ante-dated before 
the conveyance with B to G of the freehold, 
and it was used- to resist G's claim to 
possession of part of the land. The pri- 
soners were found guilty and their convic- 
tions were affirmed in the Oourt of Orown 
Cases Recerved: - Bk eS 

. The. important passages in the judgments 
ofthe court in that case were the approval 
by Blackburn, J., of Gilbert, 0,B.'s definition 
of, Forgery in Bac, Abr. A., and the judge 
ment ‘of Lush, J. The definition soapprove 
.6d-was: ‘The -notion of forgery: doth not 
‘-somuch consist'in the counterfeiting of a 
man's.,hand and seal, which may often be 
done innocently, but in the endeavouring 
to, give an appearance: of truth to a mere 
deceit and falsity ; and either to, impose 
that upon the world:as the solemn. act ‚of 
another, which he is. in no way, privy to, or 
at least to make a man’s own, act appear to 
be done at a time when it was. not done, 
and by force of such a falsity to give it 
an operation, which ‘in truth and in justice 
tought not to have,” ee < 
- The judgment of Lush, J.,,was .quite short: 
“Tt the, prisoner had, put: the true date. to 
the deed in- the first instance and then 


i 
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KE IMPERIAL ACTS.. 0o.. 
ee _ |, (Continued, from p. 24 of Journal). 
- ing otherwise than for the purpose of supply 


pj 7 be es ; 

“28. Control of cultivation of rubber.” 

So long as this Act remains in force no 
person shall, save in pursuance of a written 
permission granted by or on behalf of the 

. Committee under this Act —. | 

(a). carry out new planting of rubber 


' plants on any land except for the. 


"y+ ` purpose ofsupply, or 
e: (b) after the expiry ‘of the year 1940, 
e : replant any land with rubber plants 
‘ ‘where any limitations on such re- 


r ə , planting have been imposed under 


sub-section (3) of section 27. 

97. Permission for new planting, i 
(1) The total area in British India in 
respect of whi€h þermissioù for new plant- 
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altered it, there could not have been a 
question as to its being a forgery within 
thestatute. Itseems absurd to hold that 
the making a deed falsely dated from the. 
beginning, whereby a fraudulent operation: 


is given to it, would not equally be a forgery.. ., 
-The Legislature used the word ‘forge’ in 


the sense of the decided authorities names 
‘ly, the making of a deed which purports 
to be that which it is not.” ~~~ ~~ 


The submission of the prosecution in 


"4 


4 
-. Ginie 


R. v. Wells was that there was no évidence - 
that on 20th: May, 1936, the date when the - - 


indorsement on the deed was execùt®a, the ‘ 
date of the deed was material. Both ‘the 

Recorder and the Court of Criminal Àp peal 

rejected that contention on the ground that 

even. though the Finance Bill was not Jaw 

on that date and, therefore, the date might 

subsequently become immaterial, that did 

not prevent the date from being material 

on that date. Other arguments were direct- 

ed to show that the supplementary ‘deed 

was unnecessary, both onthe construction 

of the Finance Bill and on the construction 

of the deed: These arguments were also ree 

jected, as they could not go so far as to 

show that the date was immaterial.: The 

Gonviction of the appellant was affirmed 

and the appeal dismissed, yak Sg 
: Tt is not so difficult, therefore, to imagine 
circumstances under : which a man might 
forge his own cheque, if not his own will, 
provided that he intends to defraud, and 
the decision in R. v. Wellsis a striking 
illustration of the comprehensive sweep ‘of 
the English criminal law.—The Solicitors’ 
Jouma se : 





‘A 


may be’ granted in the years 1939 and 1940 
shall be such area, being as nearly as may 
be five per centum of total area which was 
planted with rubber plantson the 31st day 
of December, 1938,-as the Committee may, 
by notification in the Gazette of India; 
‘specify in this behalf, or such larger area 
as the Committee may, by like notification, 
designate as being fixed in this behalf for 
those years by the International Rubber 
Regulation Committee, and shall not there- 
after in-any pbriod exceed such area as the 


si 


aa) an á 


~ 
~ 


Committee may, in like manner, designate ~ 


as so fixed for that period : 
Provided that such area may be modified 


es - 


1930 


to provide for such transfers of permissions 
for new plantings between British India and 
an Indian State as may be consented to by 
. the Committee under this Act and under any 
‘haw or order having the force of law of the 
_ Indian State concerned, - 

(2) A permission granted for new planting 
duringethe years 1939 and 1940 shall cease 
to be of effect at the end of the year 1940 
and any such permission granted thereafter 
shall cease to be of effect at the end of the 
Taai period referred to in sub-sec- 
tion (7) within which it was granted. 

(3) Srftil the end of the year 1940 there 
shall. be no restrictions upon re-planting, 
but thereafter re-planting shall be subject 
to euch limitations, if any, as the Committee 
may, by notification in the Gazette of India 


designate as imposed in this behalf by the . 


International Rubber Regulation Ooms 
mittee. 


(4) Where under sub-section (3) any limi- 
tations have been imposed on reeplantin 
the provisions of sections 28, 28-A, 29 and 30, 
shall apply to permissions to Te plant, as they 
apply to permissions for new plainting : 


28. Transfer 
planting. 
With the consent of the Committee— 

(a) a permission for new planting under 
section 26 may be transferred 
within British India, wholly or in 
Part, and 

- (b) where provision in this behalf is madé 
by or under any lawor order having 
the force of law of an Indian State, 
a permission for new planting 
granted under this Act or under 
such law or order may be transferr- 
ed, wholly orin part, to or from that 
Indian State, as the case may be. 


28-A. Rules as to principles governing 
vee make permissions for new planting, etc. 
mmittee. shall make bylaws to 
eat the principles and procedure to 
be followed in granting permissions for 
new planting‘ and for giving consent to 
sransfers of such permissions. 


21, 


of permission for new 


Amendment of -section 29. 


jaid Act,— 7 

(a) for the words “to plant rubber plants 
or to replant" the words “for new 
planting of" shall be,substituted ; 

(b) after the words “the Committee” the 
words “in such form as the Oom- 
mittee may specify” shall -be 


ieee aan 


In sub-section (1) of section 29 of the 
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22. Amendment of section 31. 
In section 31 of the said Act,— ` 

(a) in sub-section (1), for the words 
“sach returns’ the words “such 
documents, plans or returns” shall 
be substituted ; 

(b) in sub-section (8), the words “to 
Plant rubber plants on that estate 
or to re-plant any part of that 
estate” ihe words “for new plante 
ing of rubber plants on that estate 
or may Cancel any such permission 
already given” shall be substitute 
ed. 


23. Amendment of section 82. 


In section 32 of the said Act, for the 
words “by sea or by land” the words “by 


land, sea or air” shall be substituted. 


24. Substitution of new sections for see 

tion 33. 

For section 33 of the said Act the follow- 
ing sectionsshall be substituted, namely :— 
“33. Prohibition of export of rubber plants 
except to territoriesto which the Agreement 
applies. 
(1, No person shall export rubber plants 

f except to a territory specified in 

the Schedule (being a territory to 

_ which the Agreement applies ): 

Provided that the export of rubber 
plants to such territories shall be 
subject.to such conditions as the 
Central Government may think fit 
to prescribe, 

(2) Every person exporting rubber 
plants to, or importing rubber 
plants from, a territory specified in 
the Schedule shall, within such 
time and in such manner as may 
be prescribed, submit to the Come 
mittee a return showing the partie 
culars of such exportation or impore 
tation 

2 The ‘Cominittes shall compile from 
such returns and submit to the 
Central Government at such times 
and in such form as may be pres- 
cribed consolidated statements of 
the total quantities and descrip: 

e tions of rubber plants so exported 
and imported. 

33-A. Power to amend the Schedule. 

If while tbis Act remains in force, the'Qov- 
ernment of any country accedes to 
the Agreement, the Oentral GoyoN 
ernment may by notification in 

* the official Gazette, anegd the 
Schedule by the jngertion of the 
descriptions of the territories by 


[e] 


x 


28 
virtue of which accession the Agree» 
. ment.will thereafter apply. 
25. Amendment of section 36. p 


Im section 36 of the said Act.—- 

(a). after clause (a) the following clause 
shall be inserted, namely :— 

(aa) préscribing the conditions under 
which rubber plants may be 
_ exported to territories specified in, 
< . + the Schedule, and the times withe 
' In whioh and the form in which 
returns of imports and exnorts 
of rubber plants from and to 
such territories shall be submit- 

ted to the Committee ;” 

(b) in clause (c), after the word “stecks". 
_ the words “of rubber and of im- 
ports and exports of rubber. plants 
' from and to territories specified in 
the Schedule” shall be: inserted, 


26. Amendment of section 37. 

In s. 37 of the said Act, for the oie 
and figure “of section 33” the words, figures 
and brackets “of sub-section (7): of sec 
tion 33” shall be substituted. | 

27. Amendment of section 38. 

‘ Tn section 38 of the said Acti, — ; 
~~ (a) after the words “ss required by” 
i ' the words, figures and brackets 
“sub-section (2) of section 33 or” 

*. Bball be inégerted ; 

(b): “after the word and figure ‘ ‘section 34” 
“the words “the person importing 
or exporting rubber Plants or” 

shall be inserted. 


| 28.: Amendment of section 39. 
In section 39 of the said Act — 
(a) for the - words “holding stocks of 
+ rubber".-the' words “importing or 
a . exporting rubber plants or holding 
- | stocks of rubber, as'the case may 
‘ , be” shall be substituted ; 


(b) for the worda; figures and. backa i 


I. “sub-section G of. section 31": the 
words, figures and brackets “sub- 
| section (2)-of section 33” shall be 
. substituted ; 
(c) after the word:and figure "section 34” 
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“carries out new Janie of rubber TERS 
or causes such new planting to be carried 
out" shall be substituted. 


` 80 - Insertion of new Chap ter. 
After section 44 of the said Act the folt 


lowing Chapter shall be inserted, namely.:—. -y 


“CHAPTER VI. 
SUSPENSION OF OPERATION OF Aor. 


45. Suspension of operation 
provisions of this Act. 

(1) If the Central Government is satisfied 
that an emergency has arisen rendering 
it necessary for the security of India that 
certain of the restrictions imposed by this 
Act should cease to be. imposed, the Oentral 
Government may, by notification in: the 
official Gazette, suspend, either indefinitely 
or for such, period as .may ‘be specified in 
the, notification, 
provisions of this Act except those relating 
‘to the planting and export of rubber plants, 

(2) If partial suspension of the Agreeé- 
ment under paragraph (e) of Article 21. 
thereof is intimated to the Central Govern- 
ment, the Central Government shall, by 
notification in the official Gazette, suspend 
indefinitely the operation of all- the provi- 
sions of this Act except those relating to 
the planting and export of rubber plants. - 

(8) Where the operation of certain pro- 
visions of this Act has under sub-section (1) 
or sub-section (2) been suspended indefi- 
nitely; such suspension may at any time 
while this Act remainsin force be removed 
by the Oentral Government by notification 
in the official Gazettein this behalf.” 
~ 31. Insertionof Schedule. > 


of cèriain 


4 


the operation of all the - 


ian | 


è 


To the said Act the following Schedule 4 


shall be added, namely :— 
; r 6 
a “THE SCHEDULE. 
l (See sections.33 and. 33-A. ) 
List of territories outside India to which the 


| 


- “e the words, figures and brackets Agreement applies. sd 
; : “or any @&gcument,- plan -or feturn 1. French-Indo-Ohina: 
š . under sub-section (7) of gection 31” «+ 2, Burma: Ceylon, the Federated Malay 
hall be inserter. st > States, the Untederated Malay States, the 

. 29.. Amendment of section 42. |- Straits Settlements, the State of North . 

In gection 42 of the said Act, for the Borneo, Brunei and Sarawak. 
“words “plants rubber plants or causes 3, The- a Arland Indies, : 
ga ee to PO Planted” the words 4, Siam." IE og 

: p , 
C $ ‘ 


+ 
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” ACT No. XXXIII of 1939 
. THE INDIAN RAILWAYS LAMENDMENT) ACT, 


Received the assent of the ‘Governor-General on 
28th September, 1989, and is published in the 
re, of India, Part IV, dated 30th. September 


- An Act*further to amend the Indian 
Ratlways Act. 1880,:fora certain purpose. 
"'.-Wherees it is expedient further to 
amend the Indian Reilways Act, 1890, for 
the purpose hereinafter appearing; It is 
hereby enacted as follows :— 
= T Short title. kh; 
- This Act msy be called the Indian 
Railwava (Amendment) Act, 1939. 

2. Insertion of new section- 4%B in 
Act IX of 1890. paai 
- >In the Indian Railways Act. 1890, atter 
section 4%A, the following section shall be 
inserted, namely :— ao a a. 

42-B, Power of the Federal Railway 
Authority to fiz maximum and minimum 
rates, . Ke 

(1) The Federal Railway Anthority. 


may by general or special order fix. 


msximum and minimum rates ‘for the 


whole or any part of a railwav, other than. 


a minor railway ~and prescribe the condi- 
tions in-which such rates will apply. 


° (2) Any complaint that a railway ade- 


ministration is contravening any “order 
issued by the Federal Railway Authority in 
accordance with the provisions of this 
section shall be determined by that 
_ Authority.” | = 
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. enactments 


ACT No. XXXIV of 1939. 


THE REPEALING AND AMENDING ACT, 19393. 


Received the assent of the Governor-General on 
98th September, 1939, and ts published in the 
Gazette of India, Part IV, dated 30th September 
1939, 


An Act to amend certain enactments and to 
repeal certain other enactments. 

Whereas it ia expedient that certain 
amendments should be madein the enacte 
ments apecified in the First Schedule ; 

And whereas it is also expedient that the 
specified in the Second 
Schedule, which are spent or have otherwise 
become unnecessary, or -havs céased to be 
in force otherwise than by expressed specific 
repeal, should be expressly and specifically 
repealed y TT - 

It ig hereby enacted as follows :— 

1. Short title- l ‘ 

. This Act may be called the Repealing 
and. Amending Act, 1939, 

2, Amendment of certain enactments. 

The enactments specified in the First 
Schedule are hereby amended tothe extent 
and in the manner mentioned in the fourth 
column thereof. - 

3. Repsal of certain enactments. 

The enactments specified in the Second 
Schedule are hereby repealed to the extent 
mentioned in the fourth column thereof. 

4. Sqvings.' 

The repeal by this Act of any enacte 
ments shall not affect any Act or Regulation 
in which such enactment has been applied, 
incorporated or referred to; and this Act 


‘shall, not affect the validity, invalidity, 
' . effect or consequences ofeanything already 


done or suffered or. any right. title, obligas 
tion or liability alréady acquired, acqrued 
or inenrred, cr any remedy or proceeding 
in respect thereof, or any release og dis 


charge of or from any debt, penalty, o ligae* 


tion, liability, ‘claim or demand or any 


‘indemnity already granted, or the proof of 
`~ e. 


4 


> 


30 


any past act or thing; nor shall this Act 
affect ‘any principle or rule of law, or 
established jurisdiction, form or course of 
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recognised or derived oe in or from any 
enactment hereby repealed ; - 
nor shall the repeal by: this Act of - 


pleading, practice or procedure, or existing 
restriction, 
exemption, office or appointment, notwith- 
standing that the same respectively may 


ueage, custom, privilege, 








- Act, 1880. 





any enactment revive or restore any. 
jurisdiction, office, custom, liability, rights; 
title, privilege, restriction, exemption; . 
- usage, practice, procedure or other ” 











haye been in any manner affirmed, „matter or thing not now existing or in a force, 
THE FIRST SOHEDULE. ; ; 
es . 
; e AMENDMENTS. ; 
; < “4. 
(See section 2). : i - 
Year. | No. Short title. P Amendments, : _ 8 
1 2 3 ns 
Ss aa a arr ee 
Act of the Governor of Bombay in Council. . Z i F 
. 1879, VI The Bombay Port Trust | In the second Negri of section 39, for the words “the said « 
i Act, 1879. purposes’? the words “the general purposes of this Act” . 
shall be substituted. E 
Acts of the Governor-General in Council. 
1688 | XIX | The Pan ab ae In sub-section (1) of section 2, for the words “Gentral Govern- ` ” 
Act, 1882, ment for the time being” the words “Governor-General shall 
l | be substituted, 
.1890 |,- IX | The Indian Railways In Chapter V,— 


(i) for the Does “ RAILWAY COMMISSIONS AND ‘T'RarFio 
a ik ‘the following heading shall be substituted, 


re NATIO = a. 
(ii) the sub-headings “ Railway Commissions” and “Traffic 
Facilities“ shall be omitted ; 
(iit) in section 98, for ths words “in those provisions " the 
words in the foregoing provisions of this Ohapter " 
shal be substituted. 


1903 X | The Victoria Memorial. ‘In clause (e) of sub-section (1) of section 2, for the words 
ar | Act, 1903; - “ the Secretary to the Government of India in the Forei 
Department " the words “ the Political Sexretary ® shall 
substituted. 
1903 | XIV | The Indian Foreign] In sub-section (2) of section 1, the words “ the Shan Sata" 4 
Marriage Act, 1803. | shall be omitted. 
1904 | VIII | The Indian Universi In sub-section (1) of section ê, for the words “ Universities of , 
- ties Act, 1904. Oalcutta " and the words “University of Calcutta “ shall be 
= substituted. 
f : In sub-section (1) of section 8, for the words “and by notifi- d 
p ® cation” the words “ by notification ” shall be substituted. 
an In the First Schedule, in the first entry under the heading 
l Tats t“ The University of the Panjab", for the words “Chief Judge 
e- g the words “ Ohief Justice " ‘shall be substituted. 
4908 IX | The Indian Limitation : In article 7 of the First Schedule, the words and figure “not” 
Act, 1908. provided for by this Schedule, article 4 ” shall be omitted. 
1911 II | The Indian Patents and Tp sub-section (1?) of section 21-A, ane words “ the Secretary~* 





' 


: ° Designs Act, 1911. of State for India in Oouncil or", in both places where 
-| e they occur, shall be omitted. 
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AMENDMENTS. 


(See section 2.) 


Year.) No. Short title, ` Amendments. 
.3 3 i 4 


AE. KN ENDS AN, 
el 


VII | The Indian Companies In sub-section (8) of section 88, for the words “a further fine 
Act, 1913. to twenty-five rupees "the words “a further fine not exceed- 
ing twenty-five rupees "’ shall be substituted. 
In proviso (3) of. section 107, for the words “such Central 
Government " the words “the Central Government” shall 
5 be substituted. 
` k In sub-section (1) of section 207, the word “to” between the 
hated “sent out" and “make a declaration" shall be 
ga. sue omitted. ` 


: V, |: The Provincial Ingol- In seotion 90, for the words “this sub-section” the words 
-|  vency Act, 1920, “this section " shall be substituted. 


Oas 
4 














r 


4 


a 


; - Acts’ of the Indian Legislature. 
XI The Indian Income-tax | In sub-section (1) of section 17,. for the word and figures 


Act, 1922. “section 17” the word and figures “ section 27" shall be 
substituted. 
XIV | The Indian Cotton Oess | In clause (ia) section 4, for the words “ Expert Adviser to the 
í Act, 1923. Imperial Oouncil of Agricultural Research" the words 
“ Agricultural Oommissioner with the Government of India” 
shall be substituted. | ae 


I | The Oantonments Act, | In Chapter IIT, for the heading “Boarps AND OANTONMERNT 
1924. , Boarps” the following heading shall be substituted, namely:— 


4 


“ OANTONMENT Boarps ” 


F In“clause (a) of sub-section (3) of section 119, and in sub- 
section (l) of section 238, for the words “ that authority ” 
the word “ it?” shall be substituted. 

In sub-section (2) of section 131,for the words “that Authority” 
the words “that Board ?? shall be substituted. 
r In the second column of .Bohedule -V, opposite the entry 
relating to -section’ 128, after the words “ Board’s notice to” 
the word “ remove,” shall be inserted. 


VII | The Trade Disputes | In sub-section (1) of section 18-A, . 
Act, 1929, - ‘ 
(4) for the word “them” the word “it”, for the word 
` “their”, where it first- occurs, the word “its” and 
where it occurs for the second time, the word “the” 
shall be substituted : and 
Cii) for the words ® or by a railway company” the words 
“or by the Federal: Railway Authority or a railway 
company operating a Federal Railway’ shall be sub- 
stituted. 


Acts of the Central Legislature: 9 


. 1988 VIL | The Indian Tea Control | In sub-section (4) of section 27, for the words, brackets and 
Act, 1938. figure “ upto a total area in eagh province as may be detet- 
mined under cub-clause (3; the words, brackets and 
figure “upto such total area in each province as may be 
notified under sub-section (3) ?? shall be substituted, 
1939 VII | The Indian Incpme-tax | In sub-clause (iv) of clause (a) of section 36, for the? word 





(Amendment Act, ‘after the words “made by an Income-tax officer’’ the 
1939, h words, figureg, and brackets 'after the word and figure 
“ section 46°’ inserted by sub-clause (èii) of this clause’ shall 
be substituted, e`. 
e e 
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~ hort title, , Extent of repeal.. < 
3 i aS 14. MEN = 
Ss = : ka ai A Se oe 
| N Act of the Governor-General in Council, A, SPEA 
18:0 V | The Indian Coasting | The whole. | er: | DEF 
i - Trade Act, 1850. ae : Ga 
| 7 “: ES 
Acts of the Indian Legislature. ; ~ é 
| 1922 The Indian Emigration | Section 38, `- aa ae é 
Act, 1932, a b baki ki a 4 
1933 | The Indian Boilers Act, ‘The sacond proviso to section 6. - i iia 
1923. >- j 7 sae E g i l à i 
> z , F @ 
1934 The Central Board of | Section 4 and the Schedule ’ 7 le We 
Revenue Act, 1921. 7 i EN . -, oe 
r 5 < 4 a ae = e w 3 ; : bad p be F 
1999 © -XXI | The Transfer of Pro- | The Schedule. Hig Oct oe f 7 
perty (Amendment) ee, a = 
giji Supplementary Act, - ; ae i 
1929. . j f ; ee ee bahi, TO, 
- JA , i zi w 7 x 5 
i933 |; XIII | The Safeguarding of | The whole. 


Industries Act, 1033 


"> 


~ 


st fi 


“Extracts from Contémporarles. 4 


Magisterlal Virtue. - >. © Ane of twenty shillings, and no doubt badly . 
“A bench of magistrates has fined a fellow raffled feelings.—J ustice of the Peace. 

magistrate for -not “blacking-out” | as $ j 4 i 
required by law. The chief witness against 


Superannuatlon—A True Life Story 
her (it was alady) was her nephew, alsa 


juBtice, of the peace. . 
been a 
‘aunt in Pride and Prejudice, for when told 
“by her nephew, a. Special constable, to put 
out her lights, she said, “How can [See my 

light ?” ard to a 


way about without 4 


further remonstrance,- -“Don't be a fool,. 


- Russell," slamming the door in his face. - 


A real Lady De Burgh of.an aunt ! 
Th& interview seems to ave bee 
< ducted-rather in the spirit of that delightful 


scene where Elizabeth Bennett réefused.to~ 


-be.apwed, when- her future in-law paid a 


flying ‘visit to Longboarn for the express - 
‘ VIDE of being nasty. Ka 


She seemed to have, 
-Jady of the -type of Mr. Darcy’s - 


con- 


‘The Editor meeting on holiday a former 
sanitary inspector from the north, was told - 
indignantly of “some new Act of Parlia- 
ment” -under which the latter had been. 
“made to go” at 69. “But- were you not 
glad to take a rest?” “Nay, lad, I wag 
‘going to qualify in meat inspection and . 
‘put in for a rise of salary this year — “Well, 
anyhow, you had four years longer than 
they'll get in future’—‘‘Ay, they make 
’em go at 65 nowadays. Why t'day that 
I was ®5 I walked from Manchester to 
Blackpool for a bet.” “I hope you won it.” 
“Nay, I was delayed wpon' t’road. There 
was a young chap beating up his wife. I 
blacked his eye and all, but it made me 
ten minutes 7 time and' so 1 lost t’bet."— 


' The peccant magistrate escaped with a Justice of the Peace. | ee ee 
° tir r OO Doo ff ee | | m P ; 
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